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OP 

HEADINGS, SUB-HEADINGS, AND CROSS-REFERENCES. 

♦ 

The headings and sub-headings under which the cases are arranged are printed 
in this table in capitals, the headings in black type, and the sub-headings in 
small capitals. The cross-references are printed in ordinary type. 


Easement. 

Easements Act. 

ECCLESIASTICAL TRUST* * * 

Education, Expenses of — # 

Ejectment, Decree for — 

Ejectment of moitgagee’s tenant t>y mortgagor. 
t Ejectment on expiry of lease. 

Ejectment, Right of*— 

EJECTMENT, SUIT #OR— 
EMBANKMENTS. 

Emblements, right to— 

Emigration of native labourers. 

Encroachment* 

Endorsement. 

Endorsements, Loss of negotiability of note by being 
covered with — 

ENDOWMENT. 

ENGLISH COMMITTEE OF HIGH 
COURT. 

ENGLISH LAW* 

Enhancement of punishment* 

ENHANCEMENT OF RENT* 

I Right to Enhance. 

2. Liability to Enhancement— 

(«) General Liability. 

(h) Particular Tenure-holders and 
Tenures. 

(c) Lands occupied by Buildings and 
Gardens. 

(d) Dependent Talookdars. 

(e) Construction r 0F Documents as to 

Liability to Enhancement 

3. Exemption prom Enhancement by uniform 

Payment of Rent, and Presumption — 

• (a) Generaly. 

/ {b) Proof of uniform Payment. 


ENHANCEMENT OF RENT— continued. 

# (o) Variation by Change in Nature of 

Rent and by Alteration of Tenure* 

4. Notice of Enhancement — 

(a) Necessity of Notice. 

(b) Form and Sufficiency of Notice and 

Informalities in— 

(<?) Service of Notice. 

5. Grounds of Enhancement — 

(a) Generally. 

(b) Rate of Rent lower than In adjacent 

PLACES, &0 

o) Increase in Value of Land, &c. 
d) Lands held in Excess of Tenure. 

G. Decrease in Quantity of Land. 

7. Resistance to Enhancement. 

8. Right to Decree at old Rate on re- 

fusal of Enhance munt. 

Enticing away married woigftn. 

EQUITABLE? ASSIGNMENT. 
EQUITABLE MORTGAGE. 

EQUITY OF REDEMPTION 

Enor affecting the merits of the case* 

Error m law* 

Error m law, Setting aside conviction for — 

Error in statement of account in agreement. 

ESCAPE FROM CUSTODY. 

ESCHEAT. 

Estates-tail. 

ESTOPPEL. 

1 Statements and Pleadings. 

2. Landlord and Tenant, Denial of Title. 
3* Estoppel by Deeds and other Documents, 
4 Estoppel by Judgment. 

5. Estoppel by Conduct. 

6. Miscellaneous Cases. 

EUROPEAN BRITISH SUBJECT. 



TARLK OF HEADINGS. 


EYI*)E3STCI?-fclVIL CASES. 

•1. Mode off beamnu with Evidence 

^2, Accounts MtD ACCOUNT- BOOKS. 

3 Account Saleh. 

^ J,. P ECKEI&, .1 U DO MfENTS, AND PROCEEDING ‘ - 

former Suits — 

^ ( f $ Generally. 

( b ) Unexecuted, Barred, and Ex par i i 

# Decrees. 

(c) Decrees and Proceedings not inter 

• PARTES. 

5. Hearsay Evidence. 

6. .Tamabandi and Jama-wasil-baki Papers. 

7 Maps. * % 

8 Recitals in Documents 

9 Rent Receipts 

10 Reports op Ameens and other Officers 
, IX. Miscellaneous Documents— 
Acknowledgment 
li undob UST Papers 
Oanoongoe and Collection' Paters 
Criminal Court, Proceeding m in — * 
Deceased Person, Statement By- 
Depositions* 

Document Receipt-book. * 
Enhancement ok Rent, Evidence ok 
Ground of — 

Entries by Officer op Court. 
Government Gazette, 

Handwriting. 

Xssitmnuvlssi Papers. 

Kabuliats. 

Letters 
Market Kate. 

Marriage, Registration of— 
Mercantile Custom. 

Mutation Proceedings. 

Notes of Depositions. 

Partition I^aperb. 

Petition^ 

Pleadings. 

Possession, 1*\ct of — 

RCchsters • • 

Rent-roll. 

Road-cess Papers. 

Settlement Papers. 

Signature. 

Small Cause Court, Proceedings in— 
Survey and Measurement Papers. 
Thaebust Infers. 

Translations. 

Variation of Rent, Proof of— 
Wajib-ul-urz. 

12. Secondary Evidence — 

~ ^ («) Generally. 

( b ) Unstamped or Unregistered# Docu- 
ments. * 

c) Lost or Destroyed Documents, 
(^Non-production for other Causes. 

(e) ^Copies of Documents and Copies of 
Copies. 

2m BENCB-CRmiNTAL CASES. 

t. Character. # 

2. Chemical Examiner 


EVIDENCE -CB IMIH AX* CASES-coa^ 

mml # 

3. Depositions. 

l. Dying Declarations 

r > Examination an1> Statements of Accused. 

o Government Gazette, 

7 Handwriting 
S Sli-AUhAV B\ jounce 
o II us HAND AND Wife. 

10 h U! a \L ( Dt AT IFIO A TT O N. 

11 1 1 1 D(< m hnt in Civil Suit. 

1J 1 j 1 I I l RS 
1 ! iMl DI( VI, EVIDENCE. 

1 J< Nai’iak Seals. 

35 Not i & of Enquiry, 

1C. Police Evidence, Diaries, Papers, and 
Reports. 

37 . Previous Convictions* 

18. fROOEEDINGH OK CRIMINAL COURT. 

39 , Statements to Police Officers? 

20. Stolen Property. 

21, Teat bools. 

* EVIDENCE - PABOIj EVIDENCE. 

** 1. Value ok, in vauiouh Cases. 

Explaining Written Instruments and* 
Intentions of Parties 
3 . Varung or Contradicting Written In- 
strument «• 

Bvidemv Act. (I l of 1855). 

EVIDENCE ACT, I OF 1872, 

— „ — s. a 

8. 11, 

s. 13. 

B. 21. 

— s. 2a 

— s. 32, 

— — s. 33. * 

8, 35. 

— - SB. 60 & 67. 

s. 73. 

— _ s. 74. 

— s. 83. 

s. 90. 

— s. 105. 

— ss. 307, 108. 

— — 8.132. 

— s. 159, 

_____ 8. 107. 

“ E\ a m*t«m ship," Meaning of— 

Evnni nation de henv me. 

EXAMINATION OF ACCTJ8ED FEB* 
SO N, 

Exceptions m Penal Code, 

EXCISE ACT. 

* 

Ex< omimmication Py Houmu Catlmlie priest, 
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EXECUTION OF DECREE. 

1. Effect of Repeal of Act pending- Suit. 

2. Application for Execution, and Powers 

of Court 

3. Orders and Decrees of Privy Council 

4. Decree to be Executed after Appeal or 

Review. 

5 Decrees under Rent Law. 

6 Notice of Execution. 

7. Transfer of Decree for Execution and 

Power of Court as to Execution out 
of its Jurisdiction. 

8. Mode of Execution— 

( a ) Generally, and Power of Officers 
in Execution, 

(5) Alternative Decree. 

(t) Attachment, Removal of— 

( d ) Boundaries. 

(e) Canoelment of Lease. 

(/) ©OSTS. 

((/) Damages 

( h ) Declaratory Decree. 

(?) Immoveable Property. 

(,;) Instalments 

( k ) Joint Property. 

( l ) Maintenance. 

( m ) Mortgage. 

' ( n ) Partition. 

( o ) Partners 
(#>) Possession. 

(#) Principal and Surety. 

( r ) Produce of Land 
($) Removal of Building! s. 

( t ) Right of Way 

(?*) Sirdar, Heir of. Decree against- 

9. Execution on or after Agreements or 

Compromises 

10. Execution by and against Representa- 

tives. 

11. Joint Decree, Execution of, and Liabi- 

lity under— 

12. Liability i?or wrongful Execution. 

13 Stay of Execution 

14 Striking off Execution Proceedings. 
Execution of documents. Proof of — 

Execution creditor, Liability of — 

EXECUTOR. 

Executors and trustees, Claims to moveable and im- 
moveable pioperty against — 

Executory trust. 

Ex parte decree. 

Expenses of collection of rent. 

EXTORTION. 

EXTRADITION. 

EXTRADITION ACTS. 

Factors. <• 

Factois Act. 

Factum valet. Doctrine of — 

FALSE CHARGE. 

False deed set up to support rightful claim. 


FALSE EVIDENCE. 

1 Generally. • 

2 Fabricating False Evidence:, 

3 Contradictory Statements 

4 Proof of Charge. 

5 Trial of Charge. 

FALSE IMPRISONMENT. 

FALSE PERSONATION. 

Family custom. 

Family dwellmg-bouse. 

Fees, on what valuation of property calculated. 
Feiguson’s Act. 

FERRY. 

FERRIES ACT. 

Fiduciary relationship. 

Fieri facrlis, Sale by Sheriff under— 

Financial Resolution 2004, 14tli July 1871. 

FINE. 

Fire caused by spark from engine. 

Fire, Loss by — n 

Fire-ball, Possession of — 

Firm, Members of — 

Firm, Suit against — 

Firm, Suit by — 

FISHERY, RIGHT OF— 

"Foidable river/’ Meaning of — 

Foreclosure. 

Foreclosure, Money paid to stay— 

Foreclosure, Notice of— 

Foreclosure, Suit foi — 

FOREIGN COURT, JURISDICTION OF— 
FOREIGN JUDGMENT. * 

FOREIGN STATE. 

Foreign territoiy, Gffense committed in — * 

FOREST ACTS. 

Forest rights. 

Forfeiture of inheritance. 

FORFEITURE OF PROPERTY. 

Forfeiture of recognizances. 

Forfeiture of tenure. 

FORGERY. 

Form of suit. Change of — 

“ Forthwith/ 5 Meaning of — 

Fou 3 dari*Court, Jurisdiction of — 

FRAUD. 

1. What constitutes Fraud, and Troop of 
Fraud. * 

2 Alleging or pleading one’s own Fraud 
3. Effect of Fraud, 

Freight. 

Fresh suit. 
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“VI* 

** n r 

% r 

"Puy BencX <• c 

PULI. EE2TOII RULING. 

r 

# purlotigli. » 

^GAMBLING. 

► Gambling Act. 

Giv/ott< , Government — 

GENERAL CLAUSES CONSOLIDA- 
TION ACT. 

— s. 1. 

* s. 3. 

s. 6. + 

Ghatwal, Right to appoint — 

GHATWALI TENURE, 

• GIFT. « 

Gomasta. 

Good Guth, 

Goods obtained by offence or fraud. 4 

Goods of dangmms nature, Carnage of— 

Goods pledged by insolvent., and re-delivered to him 
on commission sale 

Goods, Seizure of, in possossion of pledgee. 

GOODS SOLD AND DELIVERED. 

Goods and chattels. 

GOONDAISH LANDS. 

GORABANDI TENURE. 

Government, 

Government and zemindar, Kabuhat between — 

GOVERNMENT CURRENCY NOTE, 
THEFT OF— 

GOVERNMENT OFFICERS, ACTS OF— 
GOVERNMENT FLEADEE. 
/GOVERNMENT PROMISSORY NOTE. 

Government, tights, ludeaso of — r 
Government securities, Sale of — 

Government Solicitor, Person appointed by, to act as 
prosecutor m Police Courts 

GOVERNOR OF BOMBAY IN COUNCIL. 

GOVERNOR OF MADRAS IN COUN- 
CIL, 

GRANT. 

1, Construction op Grants. 

2. POWER TO GRANT. 

lb Grants por Maintenanok. 

Jk Power op Alienation by Grantee. 

‘6. RESUMPTION OR REVOCATION OP < htANTS* 
Gratuity, Suit to recover, from intruder in othce. 
Gratuity, Non-delivery of— 

Gratuitywiliowod by Government. 

Grazing. 

-Grievous hurt, , 

Growing crops. - 


GUARANTEE. 

GUARDIAN. 

1. Appointment, &cb 

2. Dim eh and Powers op Guardians, 

lb RATIFICATION,- 

4 DISQUALIFIED PROPRIETORS* 

5 LIABILITY OP GUARDIANS. 

HABEAS CORPUS, WRIT OF— 

H nulwi ltmg, 

lL.ui 

Hath-ilutta, Entry in— 

Hatlx-clulU book. 

Hilts 

Heir, Application by, for execution. 

Heir, Demise to — 

IleiAif deceased debtor r , 

I loir, Right of, expectant on death of widow, 

Dei editary o(hce 
Hemhtaiy oilice, Suit for-" 

HEREDITARY OFFICES, 

HEREDITARY OFFICES ACT (BOM- 
BAY). 

HEREDITARY OFFICES REGULA- 
TION. 

Hereditary tenure, f 

Hidden treasure. 

High and low water mark, Title to lands between - 
High Court 3Nf,"W lb, RHtitblifdmienf of*- 
HIGH COURT, JURISDICTION OP- 
t. Hunt Court, Calcutta — 

(a) CrviL 
(A) CRIMINAL. 

2. Hunt Court, Madras— 

(«) Civil " 

(/;) Criminal, 

3, H uni Court, Bombay— 

( а ) Civil. 

(б) Criminal, 

High Court, Power of— 

High Courts’ Procedure Act, 1875 (Criminal), 

Hindu law. 

HINDU LAW- ADOPTION. 

1. Requisites por Adoption — 

(«) Sanction, 
h ) Authority. 
c ) Ceremonies, 

2. Who may Adopt, 

3. Who may me Adopted. 

4. SECOND, S £ MULTAN EDITH, AND CONDITIONAL 

Adoptions, t 

5. Eppkct op Adoption. 

0, Failure op Adoption or Omission to $ xm * 
oise Power. 

7 Effect op invalidity op Adoption. 

8. Evidence op Adoption, r 



TABLE OF HEADINGS. 


HINDU LAW- ADOPTION— continued . 

9. Doctrine op Factum, valet as regards 

Adoption. 

HINDU LAW— ALIENATION. 

1. Restraint on Alienation. 

2 Alienation by Son 

3. Alienation by Uncle. 

4 Alienation by Father. 

5. Alienation by Widow— 

( a ) Alienation op income and Accumula- 

tions. 

( b ) Alienation por Legal Necessity or 

with consent op Heirs or Rever- 
sioners. 

( c ) What constitutes Legal Necessity. 

( d ) Setting aside Alienations and Waste 

HINDU LAW— CONTRACT. * * 

p 

1. Assignment op Contract. 

2. Bills op Exchange 

3. Breach op Contract. 

4. Grant op Land. 

5. Husband and Wipe. 

* 6. Lien. 

7. Money lent. * 

8 a Mortgage 

9. Necessaries. # 

10. Pledge, 

Principal and Surety. 

12. Promissory Note. 

13. Sale. 

14. Transfer op Property. 

15. Verbal Contracts 

HINDU LAW- CUSTOM. 

1. Generally. 

% Adoption. 

3. Affiliation op Son (Illatam). 

4. Appointment op Daughter 

5. Assam, Law in — 

G. Disherison. 

7 Endowments 

8. Family, Management of— 

9. Immoral Customs. 

10 Impartibility. 

11. Inheritance and Succession. 

12. Mahomedans. 

13. Marriage. 

14. Migrating Families. 

15. Primogeniture 

16. Trustee, Succession to— 

17. Uncertain Custom. 

HINDU LAW— DEBTS. 

HINDU LAW-ENDOWMENT. 

1. Creation op Endowment. 

„ 2, Proof op Endowment. 

3, Non-performance op Services. 

4, Dealing with, and Management op. En- 

dowment 

5, Succession in Management. 

G Dismissal op Manager op Endowment, 

7. Transfer op Eight op Worship. 

8, Alienation op Endowed Property. 


HINDU LAW —FAMILY ITWELIiING^ 
HOUSE. 

HINDU LAW— GIFT. 

1. Requisites for Gift. 

2. Gifts Mortis causa. 

3 Power to mare and accept Gifts. 

4 Construction op Gifts— by Will or? Deed 

5 Revocation op Gifts. 

HINDU LAW-GUARDIAN. 

1 Right op Guardianship. 

2 Powers op Guardians. 

HINDU LAW-INHERITANCE. 

1 Authorities on Law op Inheritance. 

2. Law governing particular Cases. 

3. Special Laws— 

( a ) COORG. 

K ANAR A. 

(e) CUTOHI MEMONS. 

( d ) Jains. 

# ( e ) Sadhs. 

(/) Sukuldipi Brahmins. 

4 Migrating Families. 

5. Modification of Law. * 

6. General 1&ules as to Succession. 

7. General Heirs — 

( a ) Bandhus. 

( b ) Gentiles and Cognates. 

(c) Samonadakas. 

(<£) Sapindas 

8 Special Heirs— 

( a ) Males— Adopted Son. 

Affiliated Son (Illatam). 
Brother’s Daughter’s Son. 
Brother’s Son’s Daughter’s 
Son. 

Cousin. 

Daughter’s Son. 

Father. » 

Father’s Brother’s Daugh-* 
tee’s S <*n. 

*Fat&er’s Sister’s S(Jk 
Grandsons, &c, (See Daugh * 
tee’s Son) v 

Half-blood Relatives. 
Husband. 

Nephew 

Separated Sons or Brothers 
and Reunion. 

Sister’s Daughter’s Son. 
Sister’s Son. 

Uncle. 

( b ) a Females — General Rules. 

Brother’s Son’s Daugh- 
ters. 

Daughter-in-law. 

Grand-daughter. 

Mother. 

Niece. 

Sister 

Stepmother, &o. 

"V^idow. 

9, Children by different Wives. 
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"VI u 


LAW— IHHEBITANCD — conti- 


HI^STBU 

0 * 

10 J I jTjEO 7TTM ATT5 OinLDREN 
*1 1 . JM PARTI niiH PROPERTY 

12. Joint Property and Survtvormu i 
° Ilk OCCUPANCY EIGHTS. 

. 34. Keluhoub Persons (Ascetics, Hh 

ftoHUNTS), 

3i>. Divesting- ov, Exclusion prom, and i 
pei tube op, Inheritance— 

(a) General Cases 

( b ) Addict con to Vice. 

(c) Blindness. 

(d) Deafness and Dumbness 
M Incontinence? 

(/) Insanity. 

(g) Leprosy. 

(7i) Marriage, 

* (0 Outcasts. ^ 

(/;) Refusal to Adopt. 

(k) Unohastity. 

HINDU XiAW — JOINT FAMILY. 

1. Pll KSUM.PTION AND ONUS OP PROOF AS TO 

Joint Pamii'Y— 

(«) Generally 

(6) Evidence op Jointness. 

(?) K vide noe of Separation. 

2. Nature op and Interest in Property— 

(a) Ancestral Property. 

(b) Acquired Property. 

3. Nature op Joint Family and Position of 

Manager. 

4 Debts and Joint Family Business. 

5. Powers op Alienation by Members— 

(a) Manager. 

(h) Father 

(c) Other Members. 

G Sale op Joint Family Property tn Execu- 
tion, and' Rights of Purchasers, 

*HINDU LAW^AINTENANCK 

1. Nature of Right * ^ 

2, Form op Allowance and Calculation op 
* Amount. 

3, Arrears of Maintenance. 

4. Effect op Death of Recipient. 

6. Right to Maintenance— 

(a) Daughter 
(&) Grandmother. 

(c) Grandson, 

(d) Illegitimate Children. 

(A Mother. 

(/) Mother-in-law. r 

(a) Slave. 

r (A) Son. , 

U) Son’s Widow, 

(;) Stepmother. 

(k) Widow. 

($ Wipe. 

HINDU LAW— MAKKIAGE. 

« 1, Inpant Marriage, Theory of— 

2. Eight to give in Marriage, and Consent. 
r 3. Betrothal. 


HINDU LAW-MARRIAGE —coniinuMt, 

4 (1 EH EM OKIES m 

5 Validity or otherwise of Marriages. 

(, Legitim ac\ of Children 

7. Restraint on, * or Dissolution op, Mar- 
riage, 

iCTNDU LAW -PARTITION. 

! 1 REQUISITES FOR PARTITION. 

! j Property liable to Partition. 

, Puitition of Portion of Property. 

■ l itici lt to Parti tion— 

(a) Generally, 

I (b) Daughter, 

(c) Grandmother, 

(d) Grandson 
(f) Minor. 

(ft) Purchaser from Widow* 

f (<7)S0N. 

(ft) Son-in-law of Lunatic, 

(>) Widow, 

0) Wife 

5. Shares on Partition— 

(«) General Mode of Division* 

, (b) Adopted Son. 

( v ) Daughter. 

(//) Grandmother, , 

( r ) MemhEP ACQUIRING FRESH PROPERTY* 

( J ) Mother. 

( t /) Widow, 

(//) Wife. 

0. Right to account on Partition. 

7. Defect of Partition 

8, Agreements not to Partition and Re* 

htkunt on partition. 

HINDU LAW « PBESDMDTI OH OW 

DEATH* 

HINDU LAW-BUVBnSIONKnS. 

X Powers of* Re version ers to restrain 

Was PE AND SET ASIDE ALIENATIONS — 

(а) Who may Sue, 

(б) When they may Sue, and mnv, 

2 Right to Possession. 

3. Reli nqui hr mlnt by Widow to REVER- 
SIONERS 

4 Arrangements between Widow and Re- 
version ers, 

5. Conveyance by Widow with Reversion- 
er's Consent. 

HINDU LAW — BTBIDIIAN. 

1. Description and Devolution op Smh* 

DUAN* 

2. Gift of Striduan. 

3. Effect of Unchastity, 

4 Power to dispose of Striduan, 

HIHDU LAW-USUBY. 

HINDU LAW-WIDOW. 

1. iNTBUKST SK KhTATH 01' IIUrtllAND — 

(a) By Inheritance* , 

( b ) By Deed, Gift, or Will* 
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HINDU LAW— WIDOW — continued 
2 Powee oe Widow — 

« 

0) Power to Compromise 
( b ) Power of Disposition or Aliena- 
tion * 

3. Decrees against Widow as representing 
the Estate, or Personally. 

4 Disqualifications — 

(a) Re-marriage. 

( b ) Unohastity. 

HINDU DAW— WILD. 

1 Power of Disposition — 

(a) Generally. 

(b) Disherison. 

2 Noncupative Wills 

3 Testamentary Documents a * 

4 Attestation and Proof of Wills. 

5 Construction of Wills — 

(а) General Rules 

(б) Special Cases of Construction- 

Direction as to Enjoyment be- 
tween Widow and Sons 
Words “Share and Share alik«,” 
“ Malik m 

Beneficial Interest in Surplus. 
Omission or Refusal to Adopt. 
Double Adoption and Persona 
DESIGNATA. 

Bequest to Idol. 

Bequest for Performance of Ce- 
remonies 

Bequest for Charitable Pur- 
poses. 

Vested and Contingent Inter- 
ests. 

Accumulation. 

Perpetuities, Trusts, and Be- 
quests to a Class, 

Remoteness. 

Bequest excluding Legal Course 
of Inheritance. 

Use of words “Putra poutradi 

KRAME. ,? 

Hindu widow. 

Hindu vendor or purchaser 
Hindu Wills Act. 

HOLIDAY. 

Horoscope. 

Hospital, Bequest to — 

house-breaking. 

House trespass. 

HUNDI. 

1 LAW APPLICABLE TO— ^ 

2 Endorsement. 

3 Presentation. 

4 Notice of Dishonour. 

5 Liability on— 

G. Interest on— 


HUNDI — continued, 

7. Property in IIundi 

dis 

8. Jokumi Hundi 

HURT. 

1. Causing Hurt 
2 Grievous Hurt 

HUSBAND AND WIFE. 

Huts. 

Tdiotcy, 

Idol. 

Illegal agreement. 

ILLEGAL CESS. 

ILLEGAL GRATIE I CATION*. 
ILLEGITIMACY. 

Illegitimate children. 

Illegitimate son 
Illicit sale of liquoi 
Illustrations to sections of Acts« 

Immoveable pAperty. 

Impartiality. 

Impartible estate. 

Impotence. 

Imprisonment 

IMPROVEMENTS. 

INAM COMMISSIONER. 

INAMDAR. 

Income, Hindu widow’s right to— 

Income, Purchase of property out of — 

Income tax. 

INCOME TAX ACT, I860. 

Income Tax Acts (IX and XXJII of 1869). 
Incompetence. * * 

Incorporeal hereditament. 

Incumbrance, Notice of — 

Incumbrances 
Indemnity bond 

Indemnity note given to i ail way company by con- 
signee of goods 

INDIAN COUNCILS ACT. 

Indictment 

INDIGO CONCERN. 

Indigo estate. 

INDIGO FACTORY. 

INFANTICIDE. 

Infant. 

Infant marriages, 

INFORMATION OF COMMISSION OF* 
OFFENCE. * 
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m + 

Infringement of right, 

Intofatance. * r 
IOTU:NCT3$£ 

"1. ifknim Civil Procedure Codes 

2. Special Cases — 

a ) Alienation by WrDOW. 

b ) Breach of Agreement. 

c ) Collection op Rents. 

* ( d ) Digging Well 

( e ) Execution op Decree 
(/) INTRUSION UPON OFPICE. 

(^r) Nuisance 

** (A) Obstruction to Rights op Prop* l i v 

— (Jhght and Air — Water— R un 1 1 1 
op way), * 

(t) PUBLIO OPPICERS WITH STATUTORY 

Powers 

( j ) Trade Mark. 

' 3 Disobedience op Order por Injunction. 

Injury. 

INNKEEPER AND GUEST. 

Inquiry into cause of death. 

INSANITY « 

INSOD YEN C Y. 

1. Cases under Act XXVIII op 1 805. 

2 Claims op Attaching Creditors and Or- 
pioiAL Assignee. 

3* Sales por Arrears op Rent. 

4 Right op Official Assignee in Suits 

5 Property acquired apter Vesting Or- 

’ HER. 

6, Order and DisrosiTtoN. 

7. Voluntary Conveyances. 

8 Insolvent Debtors under Civil Proce- 
dure Code. 

Insolvency jurisdiction, Power to invest Court with— 

INSOLVENT ACT (9 Geo. IV., c. 73, s. 36), 
INSOLVENT ACT (II & 12 Viet., c. 21). 

- — — e. 5. * 

* b. 6* ' r 

8. 7. 

— s. 8. 

— s. 9. 

s, 13. 

s. 19. 

s. 26. 

ri ' r ' ■■ r '" s. 29. 

s. 32. 

S. 38. 

s. 40. 

— s. 42. 

* s. 48. 

* s. 47. 

*— — - — 8. 49. 

8. 50. 

; — 8. 51. * 
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Col. 1073 .— Line IB from top , after bald” insert “ Pleading one’s own eeaud >\ 

4 Col. 1717.— Last line , m reference , before “ B.” insert “ 9 

CpL. 1705, — Case 245 , in reference , /or “4 B. Xi.” read “4 B. Xu B,” 

Col. 2131 , — At end of case ife, ?,?wer* “Lakshmanappa v. Ramava . . 12 Bom., 364”. 

*Col. 2559 . — Below line 15 from topi after <s 18 "W. B., 359” add “Xu B., I* A,, Sup. 

Vol,, 47 

COL. 2570— Case 20, in name of case, for “Shivda” read “ Shiydas”. 

Col 2577 . — Case 25, in name of case, for “ Beasad ” read “ Pbasad ”, 

Col 2578 . — Case 28> m reference omit “Bep.” 

Col 2002 . — Case 5, last line , after “ Gooho” insert {< v.” 

Col. 2074 .— Case 3, in name of case , for “ Gttlabeai ” i ead “ Gttlabhai 

Col. 2741. — Case 29, m reference , for fiC 4 C. Xu B., 453 ” read “4 C. I». B., 353 

Col. 2744.— Case 42, in name of case, for “ Bkhina” read Bushina”! 1 » 

COL. 2839 . — Case 13, in reference to second case , for “ I, L, B (> 84, note ” % ead <c 1. 1*. B,, 5 
Bom., 84, note ”, 

Col. 2871 . — Line 21, after “ Singh ” insert “ « 
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EASEMENT. 

See Cases unbee Limitation Act, 1877, 
s. 20 (1871, s 27) 

See Onus Probandi— Easement, 

[I. LfR„ 11 Calc., 52 
2 C. I*. R., 555 
21 W . E., 140 
15 W, R., 83 

Cases unbee Prescription. 

See Right of Suit — Custom ary Rights 

[I. Ii. R, 6 All., 497 

See Right of Suit— Obstruction to 
Public Highway 

[I. L.R.,1 AIL, 557 

See Cases unbee Usee 

#> 

EASEMENTS ACT (V of 1882), as. 60, 61. 

See Waste Land . I. Ii. B., 8 All., 69 
ECCLESIASTICAL. TRUST. 

Right of officiating priest to 

church, property. — Right of permanent incum- 
bent . — A person temporanly officiating as priest lias 
no right oi title to the propeity of the church m which 
he officiates. The permanent incumbent, and that 
portion of the community which remains attached to 
his ministrations, might perhaps claim the restora- 
tion of a portion of the pioperty shared by trustees 
Fernandez v . Fernandez 

[2Ind. Jur., O. S., 12 
EDUCATION, EXPENSES OF— 

See Hindu Law— Joint Family— Na- 
ture OF, AND INTBEEST IN, PROPERTY— 
Acquired Proper? y. 

[I.I». R., 1 Mad., 25 
6 Bom., A. C., 54 
2 Mad., 56 
I. Ii. R., 6 Bom., 225 
I. L. R„ 4 Mad., 330 


EJ-ECTMENT, DECREE FOR- 

See Cases under Bengal Rent Act, 1869, 
s. 62. 

See SaIe foe Arrears of Rent— Rights 
and Liabilities of Purchasers 

[I. Ii. R., 4 Calc., 520 

EJECTMENT OF MORTGAGEE’S TE- 
NANT BY MORTGAGOR 

See Mesne Profits — Right to and Li- 
ability foe I. L. R., 1 AIL, 448 

EJECTMENT ON EXPIRY OF LEASE. 

See Cases under Landlord and Tenant 
— Ejectment. 

EJECTMENT, RIGHT OF— 

See Right of Occupano£— Transfer of < 
Right . . I. R., 3 Calc., 774 

See Service Tenure * 

[I. L. R., 4 Calc., 67 

EJECTMENT, SUIT FOR— 

See Acquiescence . 7 B. L. R., 152 
[10 B. L. R,, Ap,, 5 

See Cases under Bengal Rent Act, 1869, 
S 62. 

See Declaratory Decree, Suit for — 
Declaration of Title, 

[I. L. R., 1 Mad., 40 

See Decree — Poem of Decree — Posses- 
sion . . I. L. R., 7 Calc., 414 

See Cases under Landlord and Ten- 
ant-Ejectment 

See Cases under Onus Prqjjandi — 
Ejectment. 

See Onus Probandi — Limitation and 
adverse Possession 

[I. L. R., 6 Born,, 508 
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^TECTM^T, SUIT FOB— 

Sw * UAinMBS — PABTIBK TO SUITrt -Co- I 
* ttUAKKKH * * I, L. IL, 4 Cnlo., 901 

Sea Smalu Cauhm Coiner, Rkfhiohnuv 
Towns JinufliHOTioN— K moovkhv of 

V iMMOVEAB^B IhiOFJiKTY. 

- {I. L. R., 0 Bom., 295 

L L, R. ? 10 Bom,, SO 

1. Title, Proof oL— Necessity for 

plaintiff* to provB superior title * — In a suit lor eject- 
ment the plaintiff must make out a title superior to 
that of the defendant before he can obtain a donee* 
MoilESIl ChTJNUKB LAllOOJiy V. SVMBIIOO ClCtTNDKK 

Roy Cnownia^Y * * 2 Hay, 303 

2. — Nece v s it if for p la 1 n~ 

h ffp to prove superior titles— In a cane of eject- 
ment (even though the dispute ho nioiely a w to which 

* ol the two parties the land belongs) the plaintiff’ 
must, succeed by the strength of his title only, and 
not by the weakness ol the defence Sutto StncN 
UjlOHAI* 0* DuoNW Kit 1ST NO SlUOAlt . 1 W. 86 

CiurNmsit Monei; CnowpiutAiN e. IUj Kibuoun 
Suaiia <\ . . 5 w. JR., 240 

See lUioonuN Momm Mxnfimj v Rash 
Bkjiahnb Fau , , 15 W. R., 64 

Swam Hakain v Co put of VVahdh 

[ 20 W. R„ 197 

3. — — — — Ncccsst l if for plain- 

tiff* to prove superior title.— It is essential that 
a claimant, seeking to oust a party m possession 
of mi estate, should establish his own right to tlui 
estate, and not rely upon the failure of the title im- 
peached. A decree of the fchiddoi Court held that, 
although the title set up by the plaintiff was wholly 
bad, yet that a paity defendant with whom the plain- 
tiff had, by a deed of compromise, agreed to divide 
the estate, had shown his title, and on that giound 
decreed possession against the othei defendant. Such 
decree revet sed by tin* Puvy Council on appeal, as the 
effect of*4he decree would be (l) to defeat the de- 
fendant’s possessory title without giving him an op. 

r portunity ot contesting the title of the party by 
whom he is turned out of possession, and (U) as 
it was a violation of legal principles which protect 
possession, and of the substantial principles of justice 
which regulate the joinder ol parties and union of 
titles to sue in one suit. Jowam. Bincmi >v. DuAitim 
Singh ... 10 Moore’a I. A., 511 

4. — — Vroof of title of 

vendor where plaintiff 'is a purchaser In a suit 
for ejectment, strict proof of title must he adduced by 
a plaintiff. It is not sufficient for bun to prove that 
thu deed under which he claims was duly executed ; 
he must be put to proof of the title of hm vendor. 
&AOT P&U8HAD MoiTUA V, ITCRA MOYBB 

[24W.R., 337 

Turo; Kifcwa Moron Robb, noBBNwto 
Asba rt Aid . * B. R. s 1 I. A., 70 

5. — * — ■ Suit for posses- 

sion of chur land, —Onus prohand'L—Wlwn* a parly 

^ %Qeks to turn out another in possession of eluu land 


PI ) IdCTMFHT, SUIT FOR* -Title, Proof of 

< ouh iiued, 

ulu. I< lli< plaintiff claims as a part, of a mehal pur- 
Jii .it l>y lum from, Covetmneni, the suit is m Urn 
n ii in* "i m eject inert suit, ami the plaintiff must 
mm. i u pun (lie strength of his own title, and not 
on (In w< tkiK (M of that of his ad versa ry It is ittt - 
malt ml in nt H a case to consider whether or not 
the kind i i Ik pioperly of the defendant ; because 
unless it n pn»\. (I to he the pioperty of the plaintiff, 
the kith i is not mill led to turn out the longer. 
SilOKNOMOvir c Watson ti Co 

(&ow/R„p.a,mi 

affirming decision of High Court m Watson & 
Co v. SxiauNOMOYBB . , 9 W. R., 259 

6. — _ — ~~~ Present right to possession. 

—'JSu if Ay rt eersionei at/a i ns f widow for possession, 

A plaintiff who has not a present, right to posses- 
sum cannot, sue to ejeit. Where theivioto phuntiiTs* 
divided memhers of the family of detenduuCs hus- 
band, sued the defendant, a widow, for possession of 
property which she bad teunyed flout her husband 
on the gtoutul tfiat she was tmpiopcvly ahenatiug it, 
- field that the Court could not grant the relief 
asked fm. BanuahaUA o* Bau»HAOHA lU/ur - 
* iaM(Ul.,38Q 

Raman Ammau a, BtnmAN Annavx ohm Xr mu- 
ni a may’an AnVavi . . 2 MVuL, 399 

7. — Right to possession, Hinlu 

mortgagee — - Want of posses vi on, Stiffen nt posses* 
sion to Maintain suit , In mdex that a Hindu mint* 
gugeei may succtssfully maintain an action of eject- 
ment against third persons wnmgfully in possession of 
the mortgaged property, it. \h not necessary that. such 
mortgagee should have been put in possession by hm 
mortgagor, Ife can, bring his action bused upon tbo 
title of his mortgagor it the mortgagor had a good 
title to the laud, apd was m jne, session ol it within 
twelve yours bolero the suit was brought, K in sna.il 
Nahaxan v. (hmiNo Bih.srah . 9 Rotu., 275 

8. ~~ — Right to sun to set itsido mtlo 
in execution of doeroo .— Might to sue for eject* 
menl.~~ Title* tiiffcienep of\*° In a suit to recover 
possession of land aequmnl by plaintiffs Vendor by 
jmrehase at an auction-wale ot the lights and interest# 
of one &, where delemlaut elaimed umh*r a dtssl 
ot Mile Horn the same ti.* ami the lower Appellate 
Court l omul that plaintiff had been m possession, and 
had been forcibly ejected by tin* defendant, field 
that, defendants only title was the right, to sue to set 
aside the sale in execution under which plaintiff held 
pohHOHHion, and that this title did not avail him hi eject 
plaintiff without a decree first, obtained Hr mush kb 
D unn Down c, IJiumwAN Uobh . 24 W. XL, 117 

9 . _ — - — - Failure to prove title, >/w 
session bp defendants under void decree,^ V, mort- 
gaged to the plaintiff his house and certain undivided 
laud in which If andothms, Hindu coparceners, had 

shave. M. bought the interest ol //» m the laud at 
a Court sale and let it to //. ami V, % who, failing to 
pay rent, were sued by It, who got a decree for pos- 
>cHMon, This decree was tiaimferred for execution 
to the Collector, who sold the land and rateahly 
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EJECTMENT, SUIT FOR.-Failure to 

prove title— continued 

distributed the proceeds, except to F, who declined 
to take the amount tendciod as his shaie, In a suit 
against F. and the purchasers binder R ’s decree to 
recover his mortgage-debt by a sale of the property 
mortgaged to him, the proceedings of the Collector 
were held to be without jurisdiction, and the plain- 
tiff was entitled to ignore them, and assert his claim 
under the mortgage. Held that the defendants being 
m actual possession — albeit through a sale undei a 
void decree— could not be ousted m the present suit, 
and were entitled to say that the plaintiff had not 
pioved his title to sell the specific lands mortgaged. 
KTaRAYAN NaGAREAB V. VlTHU JAKHOJI 

[I. L. R., 8 Bora., 539 

10. Right to eject mortgagee of 

ryot with yight of occupancy.— The sons of a 
zemindar, whose zemmdan estate is held on moitgage 
by a third party, aic not justified m ousting the 
moitgagee of a ryot having a light of* occupancy 
Khoshalee v, Buljteet 2 Agra, 79 

XI. Demand of possession.— 

Pi feedings under Criminal Procedure Codecs 580 „ 
— Proceedings m a Cnmmal Couifc, under section 
530 of* the Code of Criminal Procedure, are not a 
sufficient demand of possession fof the purpose of 
maintaining an ejectment suit Ram Botton 
M u2*dul v . N'etro Rally Dassee 

[I. Xi. R., 4 Calc., 339 

12. — Fraudulent transfer of pro- 

perty. — Defendant not m possession. — In a suit foi 
possession by parties claiming as moitgagois against 
two sets of defendants, (1) the lepiesontatives of the 
oiigmal mortgagees , and (2) eeitam persons who were 
alleged to have effected m collusion with the hist 
defendants a fraudulent transfer of the property 
from then hands m another nape,' — Held, with 
reference to the natuie of the suit, which was one 
m the nature of ejectment, and which was found to he 
barred against the second defendants, that no decree 
could rightly be given against the fust defendants, 
though they might have been guilty of breach of trust 
against the plaintiff and be liable m a suit properly 
framed for the purpose, as they weie m no sense m 
possession. Ameena Begum v . Doordanah Kha- 
num , . . 19 W. R., 44 

13. Mortgage. — Redemption, Decree 

for — If a suit is brought m ejectment, and the de- 
fendant proves that he holds a mortgage, a decree 
for redemption cannot be made without his consent. 
Chandu t>, Kombi . I. Ii. R. s 9 Mad., 199 

14 . Misstatement of area of 

Jand. — Precise definition by other description . — In 
a suit for ejectment a more misstatement of the aiea 
of* the land sought to be recovered, ought not to be 
legal ded as anything moie than a “false demolish a- 
tion ” If the space is precisely defined by other 
deseuption, the statement of its measuiement m 
square voids may be treated as suiplusage, and of 
no consequence. Virjivandas Maohavdas v Ma 
homed Am Khan' . I. L, R„ 5 Bom., 208 


EJECTMENT, SUIT FOR —Jb&mued. " sr 

15 . Obligation of* plaintiff to 

accept compensation,— The Couj’t will not oblige 
the plaintiff m a suit m the natuie of an action of 
ejectment to accept compensation Sorabji Nas- 
SARVANJI DuNDAS V JUSTICES OB THE PEACE FOR 

City of Bombay . 12 Bom® 250 

16. Intervenor. — Issue , Power of 

Judge to tig — Wheie, m a suit bi ought by a zemin- 
dar to eject a ryot, a peison intervenes claiming to 
be a mortgagee of a poition of the iyot J s tehure, the 
Judge is competent to try the moitgagee’s right t» 
oppose the ejectment. Go Paul v Ram Suboop 
Lall . . . 1 Agra, Rev., 51 

17 . Ejectment for non-perform- 

ance of services, — Rate of rent where service U' 
commuted y ~ Wheie a plaintiff sues ioi the ejectment 
of the defendant on the giound that the lattei has 
failed to lcndei certain stipulated service, and the 
defence is that the defendant offoiod a money pay- 
menhm lieu of sei vice, as he had the option of doing, 
the Court, m deciding against the plaintiff, is not 

abound to take evidence as to the ra^te of rent to which 
* the service ought to be commuted Balindur Na- 
BAIN V Kalla Messoo Koos . 18 W, R^ 340 

EMBANKMENTS. 

1. — Addition to existing embank- 

ment. — Notification, Publication of — Peng Act 
II of 1882 ( Bengal Dhnbanlcment Act), ss 6 , 76*, 
cl (b), and 80 — The words “ shall add to any exist- 
ing embankment” in clause (b), section 76 of Bengal 
Act II of 1882, aie not intended to mean any repair 
of an existing embankment, even if the eifect of such 
repan be to make the embankment highei or bioader, 
but only means an extension m the length of an 
existing embankment The notification referred to 
in section 6 of the Act must he published in the 
manner provided by section 80, and it is not suffici- 
ent f oi such notification merely to *bo published m 
the Calcutta Gazette . Govi$!tt>HAN Sinha v 
Queen-Empress . . * I. Ii. R., 11 Cafe., 570 

2. Maintenance of embank- 

ment. — Prescriptive r\ ght — Liability for damage 
done by escape of water — Where a defendant shows 
a prescuptive right to maintain a bund, and uses all 
xeasonable and piopei precautions for its safety, he 
cannot he made liable for damage caused by the 
escape oi oveiflow of water on to the lands of otheis 
and the consequent mjuiy of the crops theieon, if 
the escape or overflow be caused by tlie act of God, 
or ms mayor . Ram Lall Singh v Lill Dhaby 
Muhton . ' . . I. Ii. R^ 3 Calc., 776 

See Madras Railway Company v. Zemii*. 

DAR OF CARVETINAGARAM 

[14 B. Ii. R„ 209: L. R., 1 I. A., 364 

3. * Inundation . — Dm- 

banJcments. — Liability to repair. — Peng Act * VI of 
1878— Regs. II, VIII, and XXXIII of 1798.— 
Reg VI of 1806.— Reg. XI of 1829.— Act XXXII 
of 1855 — In a suit for damf^ges caused by the over- 
flow of a river through an embankment on the defen- 
dant’s land, it appeared that the defendants held 

3 E l 


u 
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'^BMBANK;fflEM'TS.--'£ amtenan.ce of 


EJNTDOB SEMENT — coid i >, 


hankmzgx1*--~coiUini{ed, 

•under a k.fl)uliy.i from Government, winch provided 
that the zemindar should not object to pay rent on 
tlio score ol drought 01 inundation, that he should 
heai all losses inclined on that account, and also 
that fee should do embankment woik at the proper 
time, and should he liable foi loss from negligence 
I«fc did not appear whether the embankment was 
in existence when the kabuliat was gi anted. It was 
proved that the defendants received an annual sum 
fiom Government as a contribution to the lepairs 
of embankments, hut such payment was not pro- 
vided foi m the kabuliat, and no evidence was given 
as to the terms ot the agreement under which 
it was paid. Held that there was no common law 
liability to repair .imposed on the defendants , that 
it not having been proved that the embankment m 
question was m existence at the date of the kabuliat, 
the defendants wok* not liable rah one tenure, and 
that d the sum paid by Government was in comudoi- 
atiou of the defendants’ maintaining the embank- 
ment m question, and if the terms ol the agreement 
under which it was paid showed that, it was intended^ 
to impose the obligation to lepan tor tlio public be-" 
neftt, the defendants would he liable Regulations 
and Acts relating to embankments m Bengal <on- 
Bidci ed Nuffke On under Bhutto v J otendro 
Moiiun Tag o uk 

LI. L. R., 7 Calc., 505 : 8 C, L, E., 553 


— — Forged — 

See Hirwm- Property in Hundt— 
Purge d JIiiNiu 

1 7 B. B. B., 275, 280, note 

— on deed of sale. 

See Reu istration Apt, 1877* h. 17. 

[1. 1». B , 2 Bom., 547 

_ to allow third person to sue. 

s,< Promissory Note- — Consi deration 

[3 B. B. B„ O. C., 130 

ENDORSEMENTS, BOSS OF NEGOCI- 
ABILITY OF NOTE BY BEING CO- 
VERED with — 

See Uoyhknmen r IhtoMisHufvi Noth. 

[13 B. I*. IU 359 

ENDOWMENT. 

See Oases under Act XX of 1803. 

See Gases under Hindu Law Kndow- 

c ME NT 

See Oases under Mahoiuedan Law- KN- 
DOW KENT 

See Onus Prouan or— 1 Tun nt, Revocation 

of- . . 10 B. L. R„ 1\ 0% 19 


EMBLEMENTS, EIGHT TO- 

See Sale in Execution ojp Decree— Pur 
chasers, Right or — E mblements. 

[I. I». E., 2 Bom., 670 

EMIGEATION OF NATIVE BABOUB- 
EES. 

See Jurisdiction or Criminal Court— 
Ol ? E R NO 33 S COMMITTEE only partly in 
one District — Km 'grants, &c 

^ ' [4 Mad., Ap., 4 

ENCEOACHMENT. 

See Landlord and Tenant-Accretion 
to Tenure . 1 B.L. R., A. C., 21 
[22 W. E., 246 
I. B. E., 10 Calc,, 820 

See Landlord and Tenant — Obligation 
of Tenant to keep Holding distinct. 

[9 C, L. E., 347 

See Right of Suit— BuildIng, Suit to 

« RESTRAIN . . 22 W. B., 73 


ENDOBSEMENT. 

See EVIDF.NCE— Civil Oases— Endorse- 
* hunt . . 3 B. L. B., Ap„ 125 

— Assignment and re-transfer by— 

See Stamp Act, 1809, as. 34 and 41, 

[I. B, E., 3 Calc., 347 


1, B oil g lous endowment. Civil 

Proved me Code „ I S't 7, a odd Seel mu add of the 
Civil Procedure Omi<% 1877, does not apply to the 
case ol an endowment for purposes Migmuw uh well 
as cliai liable. KariU’PA v, Arum oua 

[I. B. 5 Mad., 383 

2 . — * — — Sulf for tuanat/e 

went of ref i (pons endoinuuit Right of iittf, Art 
XX of A%7f, ,v. IS - Pari i* a — Jumdiehon of Jltgh 
Court — The plaintiffs, describing themselves ns the 
Calcutta Tiuro Pantee Ammgo Punch Brethren, in 
whom (as they alleged) was vested tho nmuagement 
and control ot tin* temples, endowments, and wmship 
of the Dogumbery sect of Jams, and who iormed the 
eommittee for the management ot all the Jam chari- 
ties as well m Calcutta as m all the other towns and 
places m India, brought a suit, pray mg, ml* r aha* for 
the construction of a will, and ior a declaration of 
their rights Iheietmder as membeis of the Haul Bunch, 
and to have property dedicated by the will to leltgious 
purposes ascertained and secured. Held, per Ken- 
nedy, «/., in the Oomt below, that the description ol 
tin* character in which the plaint UTs Mied was turner* 
tain and ambiguous; that, inasmuch as the properly 
in question was not dewutler* the plaintiffs were not 
Bobuits, and all they could claim, tin retorts was « 
right of management; and that, a mere manngef 
without some special power wlmh tin* Hindu law 
confers on sebatis, could not institute such a suit, ; 
that the plaint, UTs not being a corporation eouh 
not sue m a corporate character; that, assuming re* 
ligious endowments had been created by the will 
leave to bring the suit should have been Uihiainei 
under section 18 of Act XX of 1803 ; and that, if Um 
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ENDOWMENT. — Religious endowment — 

continued « 

gifts in tlxe will could be tieated as chantable be- 
quests, possibly tlie Advocate,Genet al c6uld sue 
Meld on appeal, reversing the decision of the lower 
Court, that the light m winch the plaintiffs sued was 
sufficiently shown, and that the object of the suit 
was not to assert any personal right of ownership in 
the plaintiffs Meld, further, that the Advocate 
General was not a necessary party, although it was 
desirable that such suits should be bi ought only with 
his consent, or by the leave of the Com t Meld, f ui ther, 
that suits of this descnption do not fall under Act 
XX of 1863, but come undei the ordmaiy jurisdiction 
of the Couit, inherited fiom the Supieme Court, and 
confeired upon that Court by its Chaiter — a juris- 
diction similar in its geneial features to tlia^ of the 
Lord Chancellor m England Panchcowrie Mtjll 
v, ChumrooEall 

[I. L. B„ 3 Calc , 563 : 2 C. L. B., 121 

Kali Churn Giri v, Golabi . 2C,L. B., 128 

Rup Narain Singh v Junko Bve 

[3 C. X,. B., 112 

3 . Mad) as Regula* 

tion VII of 1817 — Order of Revenue Board ap- 
pointing manage i, — Suit hg trustees for posses- 
sion , — The suit was brought by tlfe trustees of cer- 
tain pagodas for the recoveiy of six villages for the 
defendant, on behalf of the pagodas, and to declare 
a copper sannad, purpoi ting to be an ancient grant 
on which defendant based his title, a foigery The 
Distuct Judge considered that the evidence suffi- 
ciently established that the title to the villages w r as m 
the temples and not m the defendant, but he w as also 
of opinion that as defendant had been lawfully placed 
in management by the Boaid of Revenue m 1858, he 
was entitled to hold the villages foi life He theie- 
fore declared plaintiff’s leveisionary title as trustee 
of the temples on the death of the defendant. De- 
fendant appealed fiom this decision as to the title 
and plaintiff appealed as to the part of the decree 
which refused lnm immediate possession of the pio- 
peity Meld by Innes, J , that the title to manage 
must reside m the pagoda if it did not reside m the 
defendant, that the evidence abundantly negatived 
the title of the defendant, and that plaintiff was 
entitled to possess and manage the property as trus- 
tee of the temples. XJpon the question whether 
plaintiff was precluded from recovering during the 
life-time of defendant, by reason of the order of 1858, 
placing defendant m possession, — Meld that the Gov- 
ernment could not create a valid title to more than 
they themselves possessed, that they had simply 
taken over the possession and management of the 
endowment and afterwards given it over to defend- 
ant , that by so doing they relieved themselves of the 

*tiust they had undei taken under Regulation VII of 
1817, hut did not thereby appoint defendant a man- 
ager under Regulation VII of 1817 Kallathumbi 
Battar v, KELLAKhMARA Pillai . 7 Mad., 306 

4. Hindu or Maho - 

msdan ^religious endowment, Alienation or pledge 
of — Bombay Act II of 1863, s 8, cl 3 — Com- 
mon law of the country , — Religious endowments 


EISTDOWMEISTT.— Religious endowment 

continued * » 9 

« r 

in this country, whether they are Hindu or Maho-' 
medan, are not alienable , though the annual revenues 
of such endow ments, as distinguished from the corpus , 
may occasionally, when it is necessary to do so m 
order to taise money for purposes essential Co the 
temple oi other institution endowed, but not further 
or otherwise, he pledged Bombay Act II of 180% 
section 8, clause 3, contained no new«law, but merely 
declared the pre-existing common law of this*country. 
Naraxan v Chintaman . I. L. B., 5 Bom., 393 

5. Ch&mty — Fami- 

ly idols —-Sale of trust property in execution — 
Suit by trustee to recover the property — Limita- 
tion — The Hindu law, unlike the English law with 
lespect to charities, makes no distinction between a 
leligious endowment having for its object the wor- 
ship of a household idol and one which is foi the 
benefit of the general public In execution of de- 
cree^ against the plaintiff, as the repiesentative of 
his deceased father and brother, ceitaxn lands were 
r sold to the first defendant The plaintiff sued to re- 
* cover them, alleging that the formei owner of the 
lands had assigned them to his (the plaintiff’s) brother 
and himself (the plaintiff) and their descendants by 
a deed of gift to perpetuate the woiship of the donor’s 
household idol Meld that the plaintiff was entitled 
to recover the property The gift was a valid one, 
creating a religions endowment under the Hindu 
law, and that the plaintiff’s suit was not to set aside 
the sale, hut was one by the tiustee of the endow- 
ment to lecovei the property to which the limitation 
of twelve years was applicable Rupa Jagsiiet v. 
Ivrishnaji Govind . I. Li. B., 9 Bom., 169 

ENGLISH COMMITTEE OE HIGH 

COUBT. 

Dismissal of Munsif.— Bower of 

Division Bench of High Court — A iQ/unsif who had 
been dismissed by an order outlie English Com- 
mittee, consisting of four fudges of the Hi^b Court, 
applied to a Division Bench, consisting of the Chief 
Justice and Mitter, J, to leconsidei his case The 
Chief Justice having dismissed his application, while 
Mitter, el, considered that he was entitled to a re- 
hearing, he appealed under clause 15 of the Letters 
Patent The Conit considered it nnnecessaiy to 
entei into the merits of the questions raised, and 
held that the Munsif having been removed by an 
order of four Judges forming the English Com- 
mittee, no Division Bench had any power to recon- 
sider, or review, or set aside, or to oidei the Judges 
of the English Committee to leconsider, review, or 
set aside the decision of the English Committee £n 
THE MATTER OP THE PETITION OP HlTRTSH CHUN- 

der Mitter . 10 B. Xi. B,, 79 : 18 W. B , 209 

In re Denonath Mulliok 

[10 B L. B., 80, and 82, note 

Power of Judge acting in— 

See Transfer op Criminal Case — 
General Cases 

[I. L. B., 1 Calc., 219 
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ENGLISI-l LAW. 

. Seif Fame Kvtdhnck. 

[I. L. B„, 7 AIL, <14 

See Lis Fjwdkns. 

1 3 Ind. Jur„ 35T. S„ 169 

* See M OKTG AGl JB — T AOK I NO 

[5 B. L. K., 463 

r 2 B. L. R., Ap„ 45 

See P arsis . I. L, R,, 5 Bom., 506 
« [I. B. R., 6 Bom., 151 

, See Partnership — What constitutes 

Partnership 

- [3 B. L. B., A. C., 238 

10B.L. R.,312 

See Territorial Law op British India. 

[1 B. L. R.,0, C., 87 

See Trespass— (Ienbual Cases 

[I. L. R, 2 Mad., 232 

See Vendor and Purchaser-- 1 hen 

| Marsh./ 461 

1. ^Pl^^kility °£ to natives of , 

India. — It Las always been the policy of the Courts ' 
of tins comitiy wot to apply ihf stiicf rules of 
English law to natives of this counfiy. Pakaiidi 
Sahani v . Mahomed IIoswein 

[1B.L. R., A. C., 37 

2. Law m mofussiL - Bom, lie# 

IV erf tS27> s, #$.«•» Although the English law in not 
>ohhgatory upon the Cowls in the nminsHil, they 
ought, in proceeding according to justice, equity, and 
good conscience (Bombay Regulation IV of 1827, see* 
turn 2 C>)» to lie governed by the principles of English 
law applicable to a similar state oi circumstances. 
J)ada IIanaji Babaji Jachthubt 

[2 Bom., 38 : 2nd Ed.* 36 

Webbe v. Lester 2 Bom., 55 : 2nd Ed., 52 

3. — — r — — Enyhsfi rules of 

equity in mofitssil — Instances m which the rules ol 
English Jpouvts of K’pufy Jmve been applied in the 
motnssil, referred to . Waman Kami* hand iia r 
Dhondtea Kkishnaji . I. L. B., 4 Bom., 126 

4. Advancement, Doctrine of.— 

Henami 'purchase —Eutopeaminhidia.— The Eng- 
lish docts me of* advancement is applicable m India as 
between a father and daughter, both of English ex- 
traction and living under English law. The status 
of the daughter, under an alleged band fide purchase, 
made by her father for her advancement when a mi- 
nor, cannot be set aside except by positive proof that 
the father merely made use of her name as he would 
that of any servant or stranger, retaining tlu* benefi- 
cial interest in the property for lnmself. K ns hen 
Kgomar Moitro iu Stevenson . 2 W. R., 141 

5 . — - Aliens, Law relating to,— 

Denise of lands for charitable purposes,— Statute 
of Mortmain, — Introduction of Enyhsh Urn • into 
India . — The introduction of the English law into a 
1 conquered or ceded country docs not draw with it 
that branch which relates' to aliens if the acts of the 
Power introducing it show that it was introduced, not 
m all its branches but only sub mode and with the 


ENGLISH LAW,— Aliena, Law relating 

to i on tinned, *> 

e\M]>lmnof Urn portion. The English law mcapa- 
cil iin<_ items hum Jhnldiiig real property to their 
own u < and traiiMimfting if by descent or devise* 
has non been introduced into the East Indies ho 
as to < K il« i foifeiture ol hinds bold m Calcutta or 
the mu! H s >l by an alien, and devised by a will exe- 
cuted i«i"i ding to the Statute of Frauds, for clum- 
tablc pu i p«»m s Sembte , — The Statute of Mortmain 
does not * \b ml to the British territories in the East 
Indies M won OF Lyons v, East India Com- 
pany . . 1 Moore’s I. A., 175 

8 . Inheritance, Law of* -English 

law how far applicable .*— The case of The Mayor of 
Lyons v. The East India Company, I Moore \ / J„ 
J7i$l does not mean to decide that the Courts of this 
country are justified m adopting just homiiiicU of the 
law ol mhcu Lance, or of dower, or of any other bnv, 
as they consider equitable, and rejecting the test If 
only points out that, then' are certain pot t ions of the 
English statute law which fiom their very nature were 
only passed foi leasons connected with England, and 
whuli would not he applicable m India or any Polony 
<Vf the Bntish (Imwn, e </., the Mortmain Acts, the 
Law oi Aliens, and the like KAURI KH t». Piuhono- 
MO\ HE DOMMKK n 

1 1. L. B», 6 Calc,, 794; 8 C. L. U. f 78 

7. — Attorneys. Statute ,7 Jar, /„<*, 

7.*— Statute ii» due, l , c. 7, has not been extended to 
India. Wiliunhon «. Auras Shikar 

1 3 B. L. B., O. C., 98 

8. . — Banking in mofiWBU. Law 

of Merchants*-*”- Tin* Law oi Merchants is not appib 
(able to banking transacti mis in the mofusml. Am 
i\ (io rah Dash . 13 W. B., 420 

9. Bankruptcy, Statutes l * (tea. 

IP% e. U'h and 2* and It IViU , f t\ e. IN* Proof 
of bankruptcy under Enyhsh Vommissitm^- The 
statutes <> George IV, cap, lt», and 8 ami ll William 
tV, cap. U-t, made to facilitate the proof of 
bankruptcy and assignment in England* were held 
not to extend to the Courts m India, and in au action 
by the assignee of a bankrupt under an English 
Commission against a debtor, a native of India and 
resident vvithm the jnmdu turn oi the .Supreme Court 
at Calcutta, it was held that such evidence of the 
bankruptcy must be given as would have been re- 
quired to piove the fact if no statutory regulations 
had been made. Clark n, Rooi*lall MvhhH'k* 
Clark v Dooruamoiw Dosnkh 

12 Moorah* I. A.* 283 

10 . Cmo law. -Application of 

English precedents to India* English pms dents 
are only tube applied in India after being carefully 
weighed and ton kid with regard to the customs ami 
habits of the people. MtmaoiittNHoo Shawu. Grant. 
Smith & Co. , 2 Hyde,, 120 

11. — Principles of 

English Common Law and Equity Courts* -The 
different principles on which Courts of Law and 
Equity in England administer justice observed 
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ENGLISH LAW. — Cade law —continued 
upon, and the necessity of b#armg in mind this dis- 
tinction when English cases aie referred to pointed 
out. PEDDAMUPHULATY V . TlMMA REDD! 

* [2 Mad., 270 

See as to English cases per MacPherson, 
J , m PaRBati Charan Mookerjee v 
RAmnarayan Matilal 

[5 B. Ii. R., 390, at pp. 400, 401 

12. Contracts. — Common laio of 

England — The requnements of the Common Law 
of England cannot, unless made applicable by legisla- 
tion oi sanctioned by well-established judicial usages, 
be imported into the construction of a contract made 
in this country, unless it be cleai from the constiuction 
of the contract that the parties at the time then 
entered into it had such requirements m vietv, and 
intended fhat the contract should be conti oiled by 
them. Great Eastern Hotel Company v Col- 
lector or Allahabad . 2 Agra, Ex. O. C., 1 

13. — Agreements under 

seal and by parol . — In agieemonts between natives of 

H ns eountiy the law does not distinguish between? 

lose winch are under seal and by parol, the Eng- 
lish law to that effect not having been mtioduced 
into the country. Krishna v. Raiyappa Shanbhaga 

* [4 Mad., 98 

*14. — Equitable mortgage. — Mad . 

i Reg. II of 1802 , s. 17 . — Madras Regulation II of 
1802, section 17, enacts that in the absence of any 
positive law to the contrary m force m the Piesi- 
dency of Madras, the decision of the Court is 
to be according to justice, equity* and good faith. 
The plaintiff was an Armenian, and the defendants 
Hindus, Mahometans, and Christians The plaintiff 
sought by the plaint to establish a lien on land, cre- 
ated by an equitable mortgage by deposit of title-deeds. 
Meld (m the absence of any ^agreement that the 
transaction was to be governed by any particulai local 
law) that undci Madras Regulation II of 1802, sec- 
tion 17, the principles of English law respecting 
equitable mortgages applied. Varden Seth Sam v 
Luokpathy Royjee Lallah 

[9 Moore’s I. A., 303 

15, Estoppel. — Approbation and re- 

probation of transaction —The pnnciple that a party 
cannot both approbate and reprobate the same trans- 
action is applicable to Indian cases Makhanlall 
o. Srikrishna Singh 

[2 B. L. R., P. C., 44 : 11 W. R., P. C., 19 
12 Moore’s I. A., 157 

18. - Hundis. — Analogy between 

Hundi and Bill of exchange.— Application of Eng- 
lish law . — Where the analogy between native hundis 
and English bills of exchange is complete, the Eng- 
lish law is to be applied. Sumboonath GDose v . 
Juddoonath CHatterjee t . 2 Hyde, 259 

17, Immoveable property. — 

laws applicable to Bombay.— Lex loci. — Realty and 
personalty — The lex loci report of the Indian Law 
Commissioners and the introduction of English law 
nto India discussed. Distinction taken, with refer- 


ENGLISH LAW. — Immovea?b2e property 

— continued m 

• ** 

enee to the observations of Lord Knfgsdowh as„to 
Calcutta m tlie Advocate General v. SurnomoyeB 
Mossee , 9 Moore’s I A , 425-426, between Bombay 
which was held by the English m full sovereignty, and 
Calcutta, which was meiely held by them a fac- t 
toiy Statement of circumstances which led to the 
passing of Fergusson’s Act, 9 George IV, eap„ 33, 
and Act IX of 1837, i elating to the immoveable pro- 
perty of Parsis. Naoroji BeramSti v. Rogers 

[4 Bom., O. C., 1 

18. " — Insurance. — Applicability to 

Hindus — Law where no principle *of Hindu law is 
applicable — Conti act of insurance — Where the de- 
fendants, under writeis of a policy of insurance on 
goods on board a vessel bound from Bombay to Cal- 
cutta, were Hindus, but no principle of Hindu law 
was applicable, the pai ties having selected the English, 
language for the expression of their contract, — Held 
that the case was to he determined m accordance 
wrth the punciples of English law. Harridas 
1’uRshotam v . Gamble . . 12 Bom., 23 

19 . — Limitation, Law Of.— Applica- 

tion ofsiatutemto India — The Statute of Limitations, 
21 Jac. I., c 16, extended to India. East India 
Company v . Oditchurn Paul , , 

[5 Moore’s I. A., 43 

Ruoxmaboye t). Lullobhoy Mottiohund 

[5 Moore’s I. A., 234 

It applied to Hindus and Mahomedans as well as 
Europeans m civil actions m the Supreme Court. , 

Ruckmaboye v. Lullobhoy Mottiohund 

[5 Moore’s L A., 234 

20. Married woman’s property. 

— Law applicable to Hindu converts — The English 
law i elating to a married woman’s property, and the 
light of the husband therein, is not necessarily appli- 
cable to Hindu converts to Christianity. The rule of 
decision in such cases is the rule prescribed by equity 
and good conscience, wh*ch is fti each case to refer the 
decision to the usages of the class to which the con- 
vert may have attached himself, and of the family to* 
which he may have belonged. Pandu v Surbo- 
mDngola Dossee ... 1 W, R„ 22 

21. Hotice, Doctrine of. — Prion* 

ty of registered deed — The English equitable doc- 
trine of notice, where there is a contest as to the 
priority of a deed registered under Act XVI of 1834, 
or Act XX of 1866, over an unregistered deed of a 
date prior to those Acts, is applicable in India. 
JlYANDAS KESHAVJI V FrAMJI NANABHAI 

[7 Bom., O. C., 45 

22. Oaths in Courts of Justice. 

—Statute 17 and 18 Viet, e 125— The English 
statute 17 and 18 Viet., cap 125, does not apply to 
India Valu Mudali v Somerby . 2 Mad., 248 

23. Prescription Act#— Law of 

mofussil —The English Prescription Act does not 
apply to this country in the mofussil. .Toy Pro- 
hash Singh v. Ameer Ally . 9. W, R., 91 

See Cases under Prescription. * 
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ENGLISH iLA W-cour,,** 

24. <—-** Primogeniture.—./^^ 

cable f‘o Portrtguesem Bombay, — Law of - The P<>> 
tugnese inhabitant solM-ho town mid island of Hominy 
not having had their laws, and usages having i b< 
tomi of laws, preserved to them by the treaty by 
. which pmnbay was (10(51) ceded to the English, an 
subject to English law, so far as the same has been I 
introduced into Bombay, and has not since been 
varied by legislation. Where a Portuguese inhabit- 
ant of Bombay, Kang entitled to certain immoveable 
-estate in perpetuity, died intestate before the 1st- of 
Januaiy 18(56 (on which day the Succession Act, 
1865, came mto foice), leaving two nephews by a 
sister as his next of bin, it was held that the elder 
of them, as heir-at-law of the intestate, was entitled 
to succeed solely to such immoveable estate, Lopes 
v, Lopes . .5 Bom., O. C., 172 

25. Sheriff's sale,— Sate m exe- 

cution of decree — Law m mofuiunl -The law of 
the mofnssd was the (ex ret <s)fa> at Sheriff's sales, 
and controls ox modifies the English law as to eWAu- 
tiommd dehveiy. Brown v. Ham Oomul Ghose, 
Gopke Cxi un moit C%uokerjuittty v 11-am Komul 
Ghosr * W. r R., 1864, 179 

26. Suicide. — Forfeiture of pro- 

perty' — Tin* English law of forfeiture of the personal 
property of persons committing suicide, if it ovei ap- 
plied to Europeans m India, is not applicable to 
Natives, Queer#, —Whether the law ever hail ex- 
istence as regards Europeans in India, Advocate 
General op Bengal a, Surnomoyeb 

[1 W. B„ P, G„ 14: 9 Moore’s I. A., 387 

27. ~ — — — — Superstitious uses, Statute 

•o£ — The English statute as to superstitions uses is 
not applicable to the Courts m India, and those 
Courts have jurisdiction to entertain suits for the 
establishment and admmlstiatum of native religious 
institutions. Advocate Generax, v Vimivanath 
aTmaxiam . . ( . ,1 Bom., Ap., 9 

Khusatcxcand V, MAirABifo Uim . 12 Bom., 214 

28. Trust, Declaration of.— Bi tid- 

ing effect of voluntary da l a tut anus of (must - 
Principle of Equity Courts, ~~ Qu<rr<\ Whet hoi | 
Hindu law admits of the prmeiple m which Courts | 
of Equity in England hold a voluntary declaration of 
trust to he binding against the declarant Venka- 
TACHELLA MANUJAKAKEV V. TllATHAMM AL 

[4 Mad., 480 

29. Wagers .— Statute 8 and 9 Viet,, 

c, 109 (Games and wagers ),— The statute 8 and 0 
Viet, cap, 109, amending the law relating to games 
and wagers, docs not extend to India. Ramlall 
Thakoobseydass a, Soorjunmull Dhoondmull 

[4 Moore’s I. A.> 339 

EJSTHAKlCEMElirT OP PUNISHMENT. 

, See Maqisteatb, Jurisdiction of— Com- 
mitment to Sessions Court, 

[2. U. B., 1 Mad., 289 
I* B. K„ 4 Mad., 233 


ENHANCEMENT OF PUNISHMENT- 

continued. 

See Magistrate, Jurisdiction op— 

POWERS OF MAGISTRATES, 

1 1. la, K„ 1 MmL # 64 
See RnvrHioN— C riminal (Usds— Sun 
tenors . . I. JL. iL, 8 AIL, 135 

[I. U. R.» 11 Gale,, 630 

See Cares under Sentence— Bower of 
High Court as to Sentences— En- 
hancement. 

ENHANCEMENT OF RENT. 

Col 

1. Bight to Enhance . . * 1581 

Inability to Enhancement - . 1585 

(?) General Liability „* . 1585 

b) Particular Tenure-holders 

AND TENURES , . , 1588 

(c) Lands occupied by Buildings 

and Cardens „ . , 1590 

(d) Dependent Ta look da its . 1 595 

(e) Construction op Documents 

as to Liability to Ln« 

11 A NO EM ENT , , 1597 

3. Kabmption*puom Enhancement by 
uniform Payment op Kent, and 

PrEsUMPHON— , . I t'lfrfl 

(a) Genprally . , , DM 

/;) Proop op uniform Payment , 1606 

c) Variation by Change in Na- 

ture ok Kent and uy Al- 
teration op Tenure » , 1615 

4. Notice op Enhancement * , 1620 

(a) Necessity op Notice „ , 1620 

(b) Form and Sufficiency op 

No'fitm and Informal! ties 
in— D»2t i 

(e) Service op Notice , 1666 

5. Grounds op Enhancement — , 1650 

(«) Generally , . , H,«i9 

(b) Kate or Kent lower than in 

adjacent Plaits, Ac 4 . 16 U 

(e) Increase in Value of Land, 

Ac . . , . 1618 

((t) Lands held in Mkclhb op Tln- 



uri: .... 

. H.t;u 

6 

Decrease in quantity op* Land 

. i(«ia 

7. 

Resistance to Knhancilmrnt 

. Kif)2 

8. 

Kiout to Decree at old Bate 

ON 


Refusal op Enhancement . 

* i 6611 


See Cases under Co»hharwh - Suits hy 

CO-HUAKKKM WITH RESPECT 10 TltH 

Joint Property Knu wckment op 
Kent . , I. h. IL* 2 C«la. 474 

l 1*. 4 Onto., 90 

See Cases under Declaratory Decree, 
Suit for— Kent and Knuanckj&jknt 
op Kent, 
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BNH AN CEMENT OF BENT— continued. 

See Decree — Form or Decree — En- 
hancement or Rent. 

[3 B. In R., A. C., 230 
14 W. R., 172 

I. Ii. R., 3 Calc., 26 

See Evidence— Civil Cases— Rent, Rate 

or— , I. L. B., 7 Calc., 263 

See Ghatwali Tenure 

[B. In B., Sup. Vol., 559 
11 B L. B., 71 
13 B. In B., 124 
I. Ij. B., 3 Calc., 251 

See Interest— Miscellaneous Cases — 
Arrears or Rent 

[I. B. B., 4 Calc., 594 

See Cases under Kabuli at, Suit roe— 

"pROOP NECESSARY IN SUIT 

See Kabuliat, Suit roe— Requisite 
Preliminaries to Suit 

[B. I*. B., Sup. VoL, 25, 202 
4 W. R., Act X, 5 
W. B., 1864, Act X, 2, 37, 60 « 

* 5 W. B., Act X, 88 

See Cases under Onus Probandi — En- 
hancement or Ren^ 

See Sale ror Arrears or Revenue— 

* Purchasers, Rights and Liabilities 

or— . . 2 B. In B., P. C., 23 

[2 W. R., P. C., 14 : 10 Moore’s I. A., 123 

Liability to — 

See Right or Occupancy— Acquisition 
or Right— Subjects or Acquisition 

[I. L. R., 3 Calc., 781 

1. RIGHT TO ENHANCE 

1. Priority of title or tenure.— 

Inference of right to rent — A suit for enhancement 
implies such a priority of title oi tenure existing be- 
tween the parties that a claim to some lent is legally 
inf- enable from it The decision m Surnomoyee v 
Suttees Chunder Roy, 10 Moore’s I A , 128 , com- 
mented on. Satyasaran Ghosal v Mohesh 
Chunder Mitter 

[2 B. L. R., P. C., 23: IX W. R., P. C., 10 
12 Moore’s I. A., 263 

2. S m t not brought under Bent 

Act. — Suit to assess land at enhanced rate — Act X 
of 1859, — A suit to assess land and recover rents at 
an enhanced rate must be dismissed if not brought 
under some section of the Rent Act. Sriediiur Jha 
v . Dabee Dutt ... 9 W. R., 170 

See Lalunmonee v. Ajoodhya Ram Khan 
[23 W R„ 61 

3. Suit to assess land paying 

no rent. — A suit to assess rent upon land paying 
no rent at all is not a suit for enhancement of lent 
Barcda Kant Roy v, Radha Churn Roy 

[13 W, R„ 163 


ENHANCEMENT OF BXHS^eoiitmued. 

1 RIGHT TO EN HAN CE—voytmued. 

4. Lakhiraj tenure. — "Resumption, 

Necessity of before enhancement — A deeiee m a 
suit f oi resumption must be obtained befoie rent can* 
be recovered against a tenant holding under a 
lakhiraj tenure. Hill v Khowaj Sheikh* Mun- 
dul . . . Marsh., 554 : 2 Hay, 663 

Romesh Chunder Dutt v Gooroo DSss 
Nundee . . . W, R., 1864, 204 

Mahomed Myanobool Hek r, Mahomed Stud 
Khan 1 W. R., 15 

Nund Kishore Lal v, Kureem Ruesh Khan 
[5 W. R., Act X, 62 

Modee Huddin Jowardar v, Sandes 

[12 W. B., 439 

5 . Hereditary conditional ten- 

ure. — Resumption , necessity of before enhance - ” 
ment. — Descendant of grantee of gag hir — A suit to 
enlgmee is not maintainable against the descendant of 
the giantee of a lieicditaiy conditional jaghir. 
The zemindar must first sue to resume on the ground 
that the jaghir has been determined by breach of 
the condition tlfrough neglect of the service. Nil- 
money Singh Deo v. Ramgopaul Singh Chow- 
3>hry Marsh., 518 

6. Punchukee lakhiraj lands,— 

necessity for resumption before enhancement — A 
zemindar may sue to enhance punchukce lakhiraj 
lands without fiist suing for their resumption. 
Madhub Chundra Janah v. Rajkissen Mooker- 

JEE 7 W. R., 86 

7. Tullubi bromuttur tenure.— 

Necessity for resumption before enhancement, — A 
tullubi bromottur tenure is not a lakhiraj tenure, 
and it is not necessary for a landlord to bring a suit 
for its lesumption before lie can sue for enhancement 
of its rent Nilmonee Singih v* Chunder Kant 
Baner jee 14 W. R., 25a 

8. Beng/Reg. VII of 18®2, s. 9 — 

Act X of 1859 , s 13, — Right to enhance without . 
notice, — Section 9, Regulation VII of 1822, related 
only to settlement, not to collection of rents, and did 
not entitle a person claiming from Government as a 
private zemindar to enhance rents without proceed- 
ing under the law foi the collection of rent, and 
without giving notice of enhancement under section 
13, Act X of 1859 Nawab Nazim op Bengal v. 
Ram Lall Ghose alias Jogobundhoo Ghose 

[6 W. R., Act X, 5 

9 Rent paid in kind.— Conver- 

sion into rent paid in money — A zemindar may sue 
to convert rents paid in kind into rents paid in 
money. The fact of the ryot having paid m kind 
for a number of years is no bar to enhancement. 
Thakoob Pershad v. Mahomed Bakur 

[8 Vf. R., 170 

10. Assignment of rents to cre- 

ditor for a term beyond existing lease.— 
Right on expiration of term,'— The mere circum- 
stance that the landlord has assigned to a creditor* 
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EHHA3SrCfBME3Sr*3? OF BENT < nnt,nmd 

1. RMJll*!' TO MISTUANOK tontunnd 
t . Assignment of rents to emhloi loi a 
term beyond existing lease < ant mm ,/ 


•a certain amount of the trouts for ceil mi y m < \ 
tending beyond an exiting loams duos m>i | n * \ « n t 
him from enhancing the rout after the e\ pi i iii<>n m 
the term Jtitai&K Ohtjkbeu Manic if r si i i im 
TfxAKOOB . . Harsh., 435 : 2 Hay, 50 3 


EL — Sale Of tenure in execution 

o£ decree —Bar to enhancement * — A landownci is 
not estopped from enhancing rent by the circum- 
stance that be has caused the tenure to be sold undei 
a decree. SuitNOAtoYiiii i>. Adoito Chttkn IIoy 

[Marsh., 605 

12, Farmer for a term of 

years .-- Absence of stipulation prohibiting en- 
hancement.— A farmer for a term of years in entitled 
to enhance the rent of iyotw holding under him 
when there is no condition or stipulation m hm Pswo 
precluding him from ho doing, Rtrutmw a Gir- 
DfUfttim Tuwabkjd * . Harsh., 331 : 2 Hay, 394 

13. — a radar — Absence of slip ul a- 

Id on prohibit! nr/ enhancement — -An ijaradar is cubit led 
to enhance the rent d lyots holding under him 
whore there is no condition or stipulation in has lease 
precluding him from ho doing. DooittiA PttOHAn 
MYITO v* Joynaraxn Habra 

[ I. L. B„ 2 Calo., 474 


14. — - Bur-ija ra da r.~~ A dm -ijaradar 

can enhance* the renin of the estate of which he 
holds the mib-leaHO. Guncuram m Ujooduyakam 
Myth . * . . . 2 W. JR., 168 

15 . Auction-pur chaser.— An auc- 

tion-purchaser cannot eject a ryot having a right 
of occupancy, or, enhance Ins rent, except m the 
Planner proscribed by law. Da nun RnumaiT <v, 
Biukouuk^Raoot * . W fc B„ 1864, Act X, 111 

16. — Act 1 of ts Id — 

An auction-purchaber under Act I of 18*1-5 ih not 
entitled to sue to enhance the rent of a tenant, 
not hemg a ryot or cultivator, without las consent, 
Juguodhsixuuy Dgssia v. Uma Churn Roy 

[7 W. K., 237 

17. Seng. Her}, XL/ V 

of 770,% s. o’.- — According to the decision of the 
Privy Council in the ease of Snrnonioyee v. Bn tees 
Chunder Roy Babadoor , 10 MoouK' I. A , 12% 
the right of an auction-purchaser under section 5 of 
Regulation XL TV oi 1703 in Hunted to raining the 
rent of a talook created by the defaulter to what m 
demandabie from it according to the pargana rates 
prevailing either at the time when the talook m 
created or at the tune when the auction-purchase takes 
place; and he Cannot demand any higher rent, even 
if, at any subsequent time, such higher rent he In 
Accordance with the prevailing current rate. Mohiny 
M oHtrur Roy v> Ichamoyeu Dassjba 

[I, Xj» B., 4 Calc,, 612 


EHHAHCFMEIOT OF BEOT* continued, 

1. RIGHT TO* MNHAN VM-eontimied, 

18 . — — — Ixumulmv* Tenants in posses- 
sion before // rant of mam. An imundar, though he 
<«inuot eject his Uuuinis who have been m possession 
before the grant of the m.im as long as they pay the 
i < nt due I oi their land, may nevertheless taise such rent 
1 1 Ins pleasure (they not having Required a presertp- 
tm title), and is not icsti anted in doing so by the 
lilts lived by the Government Kinvey, Haui bin 
ion e NarayanAoiiabya , 6 Bom., A. C„ 23 

19. — — — Aft ran — L i m i fed 

pome) to enhance, — An mamdar’s power to enhance 
the lent of imrasi tenants ih limited, He cannot 
demand more rent than what w fair and equitable 
aceordnig to the custom of the country. PuATAHUV 

GurfXu v. Haya-ii Namaji . I, Xi. XL, 3 Bom., 141 

i 

20. — — — — — — - - — permanent ten- 
ant,— In every part of India the Government or its 
alienee ih debaired, if not by law (as m Bengal) yet 
by the custom of the country, from enhancing the ass- 
essment of permanent tenants beyond a cerium limit* 

r What that limit is, must he determined by the 
circrntMtauccH of each ease. In a suit by an mam* 
dar, holding undo! a grant fiom Sciiidia made in 
171)3, against Ins peimanent tenant foi an enhanced 
lent, tin* (Joint* nAho absence of law or coni i act to 
the eoutrmy, ulliuned the plainttiTs right to enhance 
the aHH(‘NHmcnt to the extent to which, according to 
the old custom ol the umutiy, Seindia would have 
been entitled toenhanee d , and upon a virtual admin* 
siou ol the defendant allowed euluuucmout to the 
extent of one half the produce. Pauso'cam Ki ska v- 
pas v . KAhYAKr Kayji , It B, U., 3 Bom., 348 

21. - — Nij-joto bmtlft held by ten- 
ant. without right of oceupnupy, Bern/. 
Act nu of m % a*v, .v, / /a avic* to lx 

landlord seeking to<obtain uu euluneed rale of rent 
on neeoimt of mj jote laud held by a tenant without 
a rigid of omipaney lias no right to ohlain a judicial 
ahNCHsmeut upon (he footing of a notice under Bengal 
Ait VIII of 18(H), sections I fund 15, His right in se- 
em dance with section 8 is to make his own terms with 
Urn tenant or to turn him out ol on upntion. This he 
can do by waving the tenant with a reasonable notaee 
to quit unless he agrees to pay the rent required, ami 
if the tenant continues m occupation be must betaken 
to have agieed by implication to pay the Haul rent 
Janoo Mt/Ninm a, HaijoHimm , 22 W, E,, 848 

22. Lossoe of house, - Ifoit of sub- 

tenant ,~ r Vhe lessee of a share of a house hitM a' right 
to raise the rent of such share, while in the occupa- 
tion of a Hub-tenant without a lease, after due notice 
of the increased rate, and to proceed to eject him 
if he refuses to pny^ the higher rent* even though he 
has been in possession for many yearn. Ram Da id, m 
Guummon GtiUOTffOK* * . 24 W. B,, 27JL 

23 . SMlntri lands.— Horn, /ley, 

/ of IHQB $ e. 4 Right of imimdttn to rmm asemn* 
merit, on shilafri, lands. — < iovernment* by an in- 
denture dated the 25th January 1 8 IP, conveyed to 
A, and B.> and their luars and uHsigua, certain vdiages 
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ENHAN CEMENT OF K'ENT-conhmed. 

1 RIGHT TO ENHANCE — continued. 

Shilatri lands— continued 

in tlie i bland of Salsettc, with the exception of such 
spots of shilatri tenuie as might he therein, or on 
any pait thcieof, which could only become the pro- 
perty of A . and JB on their purchasing the same 
fiom the pioprietors, Since 1819, the holders of 
these shilatri lands had paid to the grantees and 
their heirs assessment (or lent) at a fixed rate which, 
before the grant, they used to pay to Government. In 
an action bi ought by an heir of JB and A m 1868 
to lecovei an enhanced rent or assessment levied on 
these lands, — Held that the effect of the exception in 
the mdentuie of 1819 being to throw upon the plaintiff 
the burden of proving his light to enhance the rent 
(or revenue), which ho had failed to do, ai?d Regula- 
tion I of 1$08, section 4, clauses 1 and 2, containing 
admissions by Government (which then was the 
immediate landlord of the slnlatiidars) that Govern- 
ment itself had no such light, plaintiff was conse- 
quently not entitled to raise the lent Dadibhai 

JAiiAKaiRJi v. Ramji bin Bhau . 11 Bom., 162 

* 

* * 

2 LIABILITY TO ENHANCEMENT 

• (a) General Liability. 

24. Ryots having right of oc- 

cupancy, — No tenures are liable to enhancement of 
rent by judicial proceedings except the tenures of 
ryots having right of occupancy, unless on the 
foundation of custom or of agreement expressed or 
Implied. Surnoo Moye v Blumhardt 

[9 W. R., 552 

CHUNDER Coomar Banerjee v. Azeemoodeen 

[14 W. R., 100 

25 . Ryots with right of occu- 

pancy . — In the absence of express stipulation or of 
a light such as is mentioned m sections 3 and 4, 
Act X of 1859, all ryots having i lghts of occupancy 
are liable to have their rents enhanced, if such lents 
are below the rate payable by the same class of ryots 
for land of a similar description, and with similar 
advantages in the places adjacent. Puhlwan Tha- 
koor v . Godooree Koonwar 

[W. R. s F. B., 142 

26. Ryots with stipula tion pro- 

hibiting enhancement.— Agreement made before 
Act X of 1859 — If a zemindar has come under any 
valid and binding engagement with the ryot to the 
effect that the rent shall not he enhanced dui mg the 
term of the settlement, oi during any other term, 
Act X of 1859 gives him no privilege to set aside 
that contract, Shib Singh v. BHOor Singh 

[2 Agra, 303 

Byjnath v. Chutter Singh , 3 Agra, 181 

27. Settlement with 

Government for higher revenue — If a ryot has a 
right of occupancy, his rate of rent can only he en- 
hanced in the mode prescribed by law if he has not, 
his* landlord can only claim arrears of rent on the 
ground of actual agreement, express or implied . Such 


ENHANCEMENT OF RE l$%*~contimed> 

2. LIABILITY TO ENHANCEME^Er-cow^w^. 
(a) General Liability — continued. 

Ryots with stipulation prohibiting en- 
hancement — continued . m 

claim cannot be made at an enhanced ratjf simply 4 
because the landlord has settled with Government at 
a higher rate of revenue. Roopun Roy v, £ur- 

deeb Singh . . . .22 W. R„ 10 

* 

28. Tenure not agricultural. — 

Tenant at inadequate rent — Except m the case* of 
agricultural holdings, landloids and tenants cannot be 
compelled to entei into a conti act "against their in- 
clination, nor can a tenant who holds at an inade- 
quate rent and who has no right to hold at a fixed 
rate he compelled by pioceedmgs m the Civil Court 
to pay a higher late of lent. Lalunmonee v . 
Ajoodhya Ram Khan . 23 W. R., 61 

See Kylash Chijnder Sircar v Woomanund 
Roy .... 24 W, R., 412 

29. Intermediate tenants 

Hereditary and transferable * tenure. — Act X of 
1859 , s. 15 Where a tenure was or has become 
hereditary and transferable, and the rent has not been 
changed fiom the time of the Perpetual Settlement, 
the tenants (being intermediate between proprietor 
and ryots) are protected from enhancement by sec- 
tion 15, Act X of 1859 Tenants, intermediate be- 
tween piopnetors and xyots, aie subject to the Rent 
Act, which contemplates under-tenants as distinct 
from ryots, and contains provisions relating to both 
classes. Dhunput Singh v Gooman Singh 

[9 W. R., P. C., 3 : 11 Moore’s I. A., 433 

30. Act X of 1859 , 

ss. 13 and 17 — -Where a notice under section 13, 
Act X of 1859, clearly recognised defendants as ta- 
lookdars, and at the same time sought to enhance 
rent under section 17, it was* held (following ^a 
decision of the Pi ivy Council), Dhunput Singh v. 
Gooman Singh , 9 W R , JB. fj. } 3, that a^suit for en- 
hancement would not he, as section 17 did not apply 
to intermediate holders, but only to ryots having’ 
rights of occupancy. Budurroonissa Chowdhrain 
v. Chijnder Coomar Dutt 10 W. R., 455 

31. — Act X of 1859 , 

5 . 17. — The holding of an intermediate tenure does 
not remove the holder from the category of ryots 
whose lan'ds may he enhanced under section 17, 
Act X of 1859 ; nor does the sub-lettmg of part of a 
tenure alter the original character of the ryot’s 
holding. TJma Churn Dutt v. Uma Tara Dabee 

[8 W. R., 181 

Hurish Chunder Chowdhry v Ram Chunder 
Chowdhry . , .18 W. R., 528 

S C. on review. Ram Chunder Chowdhry v. 
Hurish Chunder Chowdhry 

[19 W. R., 196 

32. Act X of 1859 , 

s 17 . — There is no class of persons intermediate 
between the tenure-hofders and the ryots entitled 
to a notice of enhancement undei section 17, Act X 



ENHANCEMENT OE RENT- continued 
12. MAMhf^PO K N 1 1 A N ( J K M B N T— e «» I in n ed 
(a) UHNKKMi IjIAIUMTY continued 
r Intermedin te tenants - continued. 
u! 1850 Raw OmrNDisu Chowdhry w. Utiuisu 
' OnTNivrfit OnowDiiuy . * 19 W. R„ 9 100 

\Jlirmmg on review . S, C. 18 W. R, s 628 

33 . Act X of mo, 

%k i i 10 —Under sections 13 to 16 of Act X of 1859 
Hu- uni. of a tenant who is a middleman may be 
tul) u ned on notice on the same pounds (except as 
pi o\ idl'd m thos? sections) on which he was liable to 
enhancement prior to the passing 1 ot that Act Getbh 
C lltJNDEE G UOSB UAMTONOO BiSWAB 

[12 W. R„ 44.9 

34 , — Tenants assessed at Govern- 

ment settlement Zemindars with percentage 
Jor risk and labour of col (eel ion » Act X of JStV), 
,s% 2d, at. .‘A- - field that the plaintiff, whose land rfit 
tlie time of the settlement was assessed with a 
proportionate Government demand, was not liable to 
enhancement by aietmmlarH who, m their right, were 
mtuetedtogota eciUm peiccniage oihy fm risk and 
labour o l collection by the ordei of settlement oilieer 

Moose y KnuTiiunr o. Maiiomkd Tuqkk 

[1 Agra, Rev,, 8 

Wazbbr Am t\ Duran * 1 Agra, Bov., 16 

85, — Lands held in excess of 

pottah,- AH X of Mdh a. if.- The words “rent 
free” m clause 14, section l, arc not used in contra- 
distinction to, but merely as showing; the meaning of, 
the term u lakhhaj.” When* lands m excess ol the 
number of bighas spec died m a pottah have been 
hold for more than sixty years, and have always been 
considered to form part of what was covered by the 
pottah, they are held to have been occupied as land 
hgluded m the potUh since before the Decennial Set- 
tlement, and the rent of them cannot theiefore he 
enhanced, r dANOKUK 'dinmen Cornua] u it mm a. 
Xouin Chvnjmjh Bov Chow mntv 

[2 W. R,, Act X, 38 

86, — * AH X of mil 

s, 17, cl 3,-~8mtfor kahili at Whore a mnindai 
sued a ryot for enhancement of rent, on the ground 
that ho was holdmg more land than he paid lor, the 
land m excess not being included m any pottah which 
had been granted to the ryot, but being within his 
* ( that the /.annular could properly sue 

for enhancement of rent under Act X of 1859, section 
17, clause 3, and the Court would grant such relief, 
notwithstanding that the plaint also asked that execu- 
tion oi! a kalmliat might he ordered after determining 
the rate of rent, M UKTAKiiBin Dumb (blow chain 
v. Sajed Sheik . . * 2B, L. R., Ap., 6 

87, - Cultivators related to ze~ 

miudar ^Ammment of rent.— Hale of rent. — field 
that mere relationship docs not constitute a class of 
cultivators, and a zemindar who allowed some of his 
kindred to hold at favourable rates cannot be com- 
pelled to show similar favour to other cultivators who 


ENHANCEMENT OF RE N'T continued 
| J LIAMMTY TO KMIANOKMKNT continued, 
(a) GKNKltAh LlAIUlilTV - confinutd. 

Cultivators related to zemindar - continued 

mi\ 1 m cipmlly near m relationship fo him Da mill 
8iM.ii r Punchum Singh 

1 2 Agra, Part 11,203 

( h ) PVKTIOULARTENUltK-HoijDKUS SN 1) TtlNriim* 

33 — Jungleboory tenants. Jungle* 

boory ten ints ,ue liable to enhancement DnuNrrT 
Singh v Gooman Singh 

| "W*. R,, 1864, Act X, 01 

IlARAV CltUNDER (illOSM l\ Gooroo UjUHlN 
S 4 KOAU . . . , 10 W* E , 421 

89. - — ~ — Moostagirs. Act V of is >.o, 
tit and Id Moostagirs arc protected I nun en- 
hancement, not as ryots, hut as intermediate (ennuis, 
mulct sections 15 and 16, Act X of 1859, DttuNrcT 
Sing u c. Gooman Srmm 

| W. R,*, Act X, 1864, 01 

A flu mod by I’t ivy Council in Diiummit Singh c. 
Gooman Singu . 10 Moored i. A„ 433 

[W, R„ 1 \ C , 3 

40. — - E x-m a a f n e da r . Hcnt fro 
holding. ** Htfd tlmt an cs nmaieedai, whose land at 
the time of settlement wsm sepmately asie cumI, and the 
sum ho assessed made payable tlnough tin mumdar, 
cannot he treated as a mereiyut liable to enhamenn nt. 
Kedah I’ooueic c, Human Khan 

[1 Agra, Rev,, 66 

See HtrwKDoou.Aii Khan ik Phan Stu»kii 

1 3 Agra, 280 

41 . — - Pa mars holding over, AH 

X of tSb'd v U Section 13, Act \ oi is, , 3 , did 
not apply to farmers' holding on tdftt the e\pirv oi 
their least*, who were then fun habit* to enhaneenu nt 
without nnt.iee Nathgohvm Suvih c, l bantu a 
Manjuk . . . W. 0 .* 1864, Aet X, 92 

42. - - Purchaser of tranaforablo 

tenure. Act X of t sap, a. 0 -The purchaser of a 
translerahlc temm% under which the rent uuinot he 
enhanced, is entitled to the benefit of it, although he 
may not have occupied for twelve years, or uetpured n 
right of occupancy under section 6 , Act X of 1859, 
Fib Hint v, N uni kx> Room ah Mundm: 

IMarBlh, 626 

43 . - — Purchaser from ryot at «alo 

in execution* Anafnltftf to cuhtumomnl A pur- 
chaser at a salt* in execution of a decree of the right 
and interest of a peimm in the position of a ryot holding 
at a low and favourable rate (tin* privilege ‘being per* 
Bonal to him and his family) is not entitled to t x- 
empfimi from enlumcemcnt, Fnovvi.sra, Kootoou 
IIobhmn * *2 Agra, 274 

44. ► — — Under-tenants. Tenant# hold* 
faff directly from Ooecnrment. In a suit against the 
Government for a decimation that certain lands 
held by the plaintiffs were nut liable to enlmtVce- 
immt of rent, it appeared that this Government had 
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ENHANCEMENT OF BE -continued. 

2 LIABILITY TO ENHANCEMENT — continued 

(&) Particular Tenure-Holders and Tenures 
— continued 

Under-tenants— co n 1 i nued. 

in 1825 gi anted, at the rates then prevailing m the 
neighbourhood, the lands m question to the predeces- 
sors m title of the plaintiffs , that possession had been 
taken by the Government shoitly atteiwaids, but 
again restored under an Older of the Boaid of Re- 
venue m 1827, a settlement being made at R2-8 
per kani , that m 1248 it was arranged that the plain- 
tiffs should pay then rent through a talookdai who 
had obtained a settlement for a teim of thirty yeais 
over the whole of the chur m which the lands held 
by the plaintiffs wcie situate, that on the tenn of 
thirty years evpiung, it was not lenewod, and tljgt the 
Government subsequently gave the plaintiffs notice 
of enhancement. Held that the plaintiffs were not 
undo -tenants, and that, under the circumstances, 
their tenure was not liable to enhancement. Sec- 
retary of State v Radiia Pershad Wasti 

[9 C. Xi. B 189 

45. Sale for arrears 

of rent . — Under-tenures fall with the original tenuie 
of the defaulter, and are liable to enhancement by the 
purchaser of the tenure sold for arrears of rent. 
Taruoknath Poeamanick v. McAllister 

. [6 W. R„ Act X, 34 

46. Khamar lands. — Act Xof 1859, 

$ . 4 . — Section 4, Act X of 1859, makes no exception 
as to khamar lands. Ram Ooomak Mookerjbe v 
Rugoqnath Mundul . . 1 W. B., 356 

47. Mandidari tenure. — Tenant 

with r'xglbt of occupancy at rates varying with reve- 
nue . — Mandidari tenuie is the tenuie of a tenant with 
rights of occupancy who is entitled to hold at rates 
varying with the revenue, and he possesses privileges 
superior to those of an oulinany ryot. His rates of 
rent are not liable to enhancement. Bunkut Nur- 
seya v Gouree Singh . . . 2 N. W., 369 

48. Talook created before acces- 

sion of British Government. — Act X of 1859 , 
s. 15 — A talook cieated before the accession of the 
British Government, held at an un vaued rent from 
before the Perpetual Settlement, is protected from 
enhancement by section 15 of Act X of 1859 
Gobind Chunder Dutt v Hurronath Roy 

[1 Ind. Jur., NT. S., 52 : 5 W. R., Act X, 10 

49. Lessees, right of, to collect lac 

insects from trees. — Act X of 1859 , — Act X of 
1859 does not entitle a lessor to enhance the rent 
payable hy a lessee on account of right leased to the 
latter to collect lac insects fiom trees growing on the 
lands of the former Gotal Singh Hoorah v. Sun- 
kuree Paharin . . . 23W. B., 458 

50. Sursory jote.— Act X of 1859 , 

s<t S and 4 . — A sursory jote tenure is not exempt from 
the opeiation of sections 3 and 4, Act X of 1859, hut 
is piotectod from enhancement on proof of twenty 
years' payment of uniform lent. Doorga Moyee 
Do«sea v . Kassissur Debea Chowdhrain 

[4 W. B., Act X, 20 


• * ** 

ENH AN CEMENT OF BE iNfw-contiimed. 

2 LIABILITY TO ENHANCEM^NT^ewtow^, 

(c) Lands occupied by Buildings and Gardens, 

51. Lands with buildings. -55 

Garden ground — Non- agricult m al land — Land, 
held ancillary to the enjoyment of a hous^ as, for. „ 
instance, a garden or compound, is not subject to 
enhancement of lent undei the Rent Acts. Acts X 
of 1859 and XIV of 1863 do not apply to land 
occupied hy houses, but only to 13nd hel$ for agri- 
cultural purposes Powell v Wahid Khan 

[1 N. W., 133 : Ed. 1873, 217 
Kalee Mohan Chatterjee v Kali Kisto Rot 
[2 B. L. R., Ap., 39 : 11 W. R., 183 

52. Garden lands . — Act I of 1845, 

s. 26 , cl 4 — Notice of enhancement — In order to 
obtain the benefit of clause 4, section 26, Act I of 
1845 (protecting garden lands from enhancement), itr 
is not sufficient that the notice of enhancement 
should describe the lands as garden lands, but there 
must be a clear finding that the lands have been 
held as such undei bond fide leases SiDDESSUREE 
Chowdhrain v KissoeeekanI? Gossain 

* [W. R., 1864, Act X, 101 

53, Lands situated m a town.— 

Beng. Bent Act , 1869 — A suit cannot be maintain- 
ed under Bengal Act VIII of 1869 for rent at enhanced 
lates of land not used for agncultural or horticul- 
tuial pin poses, hut situated m a town Mad AN 
Mohan Biswas v Stalkart 

[9 B. L. R„ 97 : 17 W. R., 441 

54. . Lands for building pur- 

poses. — BaHu land . — Bastu land (land used foi bites 
of houses) situated in a town cannot f 01 m the subject 
of suits under Act X of 1859 for enhancement. 
Bastu land, which is the site of a house occupied by 
a ryot engaged m cultivating the surrounding lands, 
does fall under the pi 0 visions £>f Act X of 1859. 
Naimudda Jowaddae v. Moncjriepp * 

% [«B.L. R^A, C., 283 

8. C. Nymooddeb Joardar v Moncrikpp 

[12 W. R., 140 

Kailas Chunder Sirkar v Durgadas Taeapdar 

[3 B L. R., A. C., 284, note 

Contra , Kenny v Greedhur Manjee 

[W. B„ 1864, Act X Bui., 9 

55, Lands for building and hor- 

ticultural purposes. — Land had been let under 
different pottahs to a man for building and horticul- 
tural purposes, to be enjoyed by him, his sons, and 
his sons' sons for ever at a rent mentioned in the 
pottahs. Held that though the suit was cognisable 
by the Collector, the rent was not liable to enhance- 
ment. Kailas Chandra Roy v. Hiralal Seal 
Fakir Chand Ghose v, Hiralal Seal 

[2 B. L. R„ A. C., 93 : 10 W. B , 403 

56, Land with buildings.— 

MoJcurran — Wheie a pottah was granted at “ mpk- 
urarri " rates, and thejands wcie taken for erecting 
buildings tlieicon, and carrying on the works of an 
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ENHAWC^EITT OP KENT -»confnMod. 

2, LIABILITY TO MNIIANOMMKNT-w»//«iffrf, 

^ * # 

(<?) Lands ovcwmn uv Buiuhnub and Uaudjcnh 
* - — eont tnuvtL 

t Land with Buildings-* vonlmmd. 
indigo factory, it was hold to indicate a building 
r lease at*a fixed rout, and a suit Tor enhancement 
would not ho m respect of such land. Kerry v, 
M A35 AN LA h I>OHfc> . . IB, L, E., S. N, 9 11 

57. 7 : Bent/. Act VUI 

of IStii) A suit lot enhancement of rent under Bengal 
Act VIII <>1 1 8t i‘ ) mil not lie in respect ot lands occu- 
pied by buddings r iiitojo Nath Kundij Chowihirx 
V. STEWART 

[Q B, L* B., Ap„ 51 . 16 W. E. s 216 

58. - ■■■- — — Jurisdiction — 

A Hint for enhancement of lent of laud covered with 
buddings will not he m the Revenue (Joint under 
clause h section 2JI nl Act X ol 1850, but is cognis- 
able only by a (hvil Court DmtUA Sundari Dabi 
%\ Run Umdatannihsa ** 

1 9 B, L. E„ 101 * 18 W. B., 264 

Ou appad from f 0 in winch .lodges diflVied 

[ 17 W XL, 151 

Kuaxruddtn Aumlbd » Amxrn 15 a ki 

[3 B. L. XL, A. C„ 65 : 11 W E., 410 

(human v, Ram tan tr Hit a it a 

1 9 B. L. B., 105, note : 11 W. B., 647 

Bamdixun Kuan xk Bahamian Paramankir 

19 B. L* B., 107, note ; 12 W. XL, 404 

In Hid ttKAMMAim Bkwa (Hitter, dis- 
Hentnig) , . . 9B.L. IL» 109, note 

[14 W. E., 252 

69. — — — A plaint id* brought 

a suit for enhancement of i cut of lands o< copied with 
buildings, under Bengal Act VUI id 1809 i/e/</, 

pet B. Jaokhom, that, though Bengal Act VUI 
of 1809 docs not apply to lauds used for building 
purposes, tin* Civil Uorrt bay, jurisdiction to deter- 
mine suits umeermng the rent of such lands, and 
therefore bad jurisdiction to onto turn the picsent 
suit. JUoldf per Mitthr, d , that the word ** laud ** 
in Bengal Act V II 1 ot 1809 in used In its ordin- 
ary sense, quite irrespective of the purposes tor 
which it is applied ; and that a suit tor enhamemeut 
of the rent ot land on which a house is built will ho 
under Bengal Act VUI ot 1809. Brajanaxu Ktwuu 
UnoWDJiRy c. Lovranm . . 9 B. L. E*, 121 

8. C* Bkojdnatu Koondoo Cuowi>mky «. Uotke- 

natu 8 ilA.UA . , . 17 W. E., 183 

60- - Land for building purposes. 

— Mastu lands, — Oodhwifn When IuiuIh are 

liable to be assessed with rent as bantu, and when an 
oodbastu lands. Bum Laud Ohowmiry i>. Brown 
[6 W. E., Act X, 92 

61. Land forming part of street 

in town. — Jitmrj. Act VI 1 1 of I SOIL”- Band noth 
balding s on it , — Bengal Act VUI of 1889 relates 
only to agricultural holdings, # and its provisions have 
ijp application to land forming part of a street in a 


EN1I A3ST CEMENT OF BBHT- -von f nuted, 

2. LIABILITY TO BN H A NC LM K N T^vonf tuned, 

(c) Lands outumnu) uvt Ruumimm and Uahdkns 
— continued. 

Land forming part of street in town— 

continued. 

town. The mere fact that a building has been crei ti- 
ed on a piece ot land with the consent of the pin- 
pnetor does not give the ociupant a right to hold the 
land perpetually at the same rate , and il the pro- 
prietor with an ultimate view of raising the rent, 
bungs a suit for ejectment, he has a right to have 
Ins title to eject tried in that suit Codlm'Tok or 
Mono imt o. Madar Bimau . 25 W„ B„ 136 

62. — — — Land let for building pur* 
pose^--A suit for enhancement of rent, in pur- 
suance ot a notice to pay the enhanced lept or quit 
the laud within three mouths, cannot be maintained 
where the land in question was originally lei. by the 
ancestor of plamtiifs to the ancestor ol deiendaufs 
for building purposes. PuitjNo Ou under Rnv t> 
Saout Aw .... 2 C, L. IL, 31 

<r 63. — Land for purpose of silk fa e* 

lory - Enhunement of ttmi » Butt for. Bent). Aet 
I 1 1 1 of l Shi) t s 1J . NutieeofenJntiivement, l*hpu 
ti IV having served notice of enhancement, m terms of 
set t.iou 1 !• oi the Bengal Kent Act VUI of I SDR, of 
leitam lauds held by d< lemlaniM ou wlmh lesoivuur* 
and buddings fm tlu* pm pose* ot a silk iilutiue had 
been eoustnnted, brought a amt lor Mich enhance* 
incut under At t V I U ot IHD9 The hmei Otmrt dis- 
missed tile suit, iu spite of a statement m the plaint 
that the suit was brought und< r the lattci Act on the 
gtomul that the rent of the tenure was not enhance* 
aide under the Rent Law* Held that the lower 
Court ought not to have ret used to deetdt the suit in 
the term m which it was brought* but. ought to have 
enquired as to the nature of the t« nancy, whethei it 
was held at a U\ed rate m not Held, finther, that 
although the suit was brought, under the general law 
of procedure, the notice was not vitiated by tin* tact 
that the reasons assigned For the enhancement wore 
reasons taken from the Rent Law applicable to the 
iase of ryots possessing rights id occupancy, ( bo- 
at A R Poiuisu N a rain Roy ik Watson A Ou, 

| 3 C. L. IL, 643 

84. — Lease of land iov building, 

Perpetual leases tor building are only protected as 
held at a fixed rate, when the rent is lived by the 
original leases, Suhhomuwuum Los.su*. r. Stvm.su 
Cu under Roy . , . 2 W, H., 231 

65. - — Dwelt hi tf At otises. 

— A ryot who takes a poUah or gives a halm hat lor 
bis homestead is not entd led to the privileges granted 
to those who erect “ dwelling-houses ” on leaned 
lands, and is not protected l rum enhunt emeut. Nuk- 
l*KR OUUNDRA SAHA t\ fiUHMA IN ,h Hi NO II RuAHUT- 

tkk . . . 3 W* B„ Ant X, X44 

66. — Bwnlltng-houBn in villagn. - 

Jim/idtvtion of Revenue. Court. A suit lor enhance- 
ment of rent of a dwelling-house in a village in cog- 
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ENH AN CEMENT OF KKNT^eontmued. 

2. LIABILITY TO ENHANCEMENT — continued 

(c) Lands occupied by Buildings and Gardens 
— continued . 

Dwelling-house in village — continued 
Disable by the Collector. Abdul Hamid v Donga- 
PAmDey . . . 3 B. Xi. R. s Ap., 133 

Kalee Kishen Biswas v. Jankee 

[8¥.R (J 250 

67. Xiands appurtenant to a 

dwelling-house. — Reg XIX of 1814, s 9 —The 
defendant bad been declared entitled, under section 9 , 
Regulation XIX of 1814, to bold ceitam lands as at- 
tached to bis dwelling-house at an equitable rent pay- 
able to the landloid The landlord subsequently sued 
in the Revenue Com t foi enhancement of rentpt these 
lands. Held , per Glover, J , that the rent so lfxed 
on that lancf must be considered the fixed rent of the 
homestead ot the bouse and ground, and not tlieielore 
capable of enhancement. Kilairuddin Armed v 
Abdul Baki 

[3 B. Xi. R.j A. C., 85 : 11 W. K, 410 

68. Laud on which shop is 

Bpilt . — Junsdiction of Revenue Com t, — Act X of 
1859, a 23 — A suit will not he m the Collector’s 
Court’ to enhance the lent of land on which a shop 
stands, the shop being the thing for which rent is paid, 
ani^the land merely tin adjunct to it Mad an Singh 

Madan Ram Deb . 1B.L. R., S. N., 11 

69. Banda leased for Building 

U school an ( d church. — Jurisdiction of Revenue 
Comt —Revenue Courts have no juiisdiction m a 
suit to recover arrears of lent at tm enhanced rate 
from a tenant to whom land had been leased for the 
express purpose of building a school and a church 
Surnomoyice r, Blumhardt . 0 W. R,, 552 

(d) Dependent Talookdars. 

70. Beng. Reg. VIII of 1793, ss. 

49, 51, — A dependent talookdar, whose tenure was 
m existence befoie the Pennanent Settlement, is en- 
titled to protection under section 49, Regulation VIII 
of 1793, unless his zemindar can prove a title to en- 
hance rent under section 51 ot that law. Radheeka 
Chowdrain v Ram Mohun Grose . 1 W. R., 367 

71. s, 51. — Actual 

proprietors, — The “ dependent talookdars ” men- 
tioned m Regulation VIII of 1793 aie actual 
proprietors and not talookdars whose talooks aie 
held under documents granted by propnetors winch 
do not transfer piopeity m the soil The defendant 
was therefore held not exempt fiom liability to en- 
hancement as being one of the latter. Suttyanund 
Ghosauu v, Huro Rishore Putt 15 W. R., 474 

72. Act X of 1859, 

s 15 — A dependent talook cheated before the de- 
cennial settlement is protected from enhancement 
by section 51, Regulation VIII of 1793, except 
under the cn cumstances theiem mentioned In a 
suit by a zemindar for enhancement, brought after 
Act X of 1859 came mto operation, against the holder 


ENHANCEMENT OF KEmi-^ontimed* 

2. LIABILITY TO ENHAN CEMENT — continued* 

(d) Dependent Talookdars — coifcwued, 

Beug. Reg. VIII of 1793, s. 51 — continued . 

at a fixed rent of a dependent talook, the latter is pro- 
teetedfrom enhancement by the piovisions of section 
15 of that Act, notwithstanding decrees pronounced * 
m previous litigation between the parties declaring 
the zemindar’s right to enhance, and directing that 
the lent of the talook should he assessed at pergunnah 
rates, if it appear that the rent never has been assessed 
at pergunnah rates and never has been enhanced, 
but has remained unchanged from the time of the 
Permanent Settlement Such decrees place the zemin- 
dar m no better position than other landlords who, 
previously to the passing of Act X of 1859, had a 
good light to enhance, hut whose light, not having 
been exercised fiom the time of the Pennanent Settle- 
ment, has been taken away by the 15th section of 
that Act. IIURRONATH ROY V. GoBrND CHUNDER 
Dutt , . . 15 B. Xu R., 120 

* [23 W. R., 352 : L, R., 2 I. A., 193 

Affirming the High Court decision m Hurro- 
nath Roy v. Gobind Chun»er Dutt 

[5 W . R., Act X, 11 

S C on review . . 6 W, R., Act X, 2 

73. * Unregistered 

tenure — A dependent talookdar under section 51 of 
Regulation VIII of 1793 is not deban ed from claim- 
ing the benefit of that section because his tenure had 
not been legisteved by the zemindar uiulex section 48 
of that law. The onus of proving that a dependent ta- 
lookdar under section 51 of the Regulation is liable to 
enhancement under the provisions of that section must 
fall on the zemmdai Doyamoyee Crowd hr ain v 
Nundocoomar Dey . . ,2 Hay, 220 

74 . Pe> sons not per- 

sonal cultivators — In a suit for ai rears of rent at an 
enhanced rate against tenants who* held a “kahni 
jote juimna,” held that the fact that they did not* 
personally cultivate land, but hel^ a jiinima with ryots 
under them, could never place them in tile position 
of dependent talookdars, and even if it could. Regula- 
tion VIII of 1793, section 51, could not apply.to them, 
unless they could show that their tenuie existed, and 
was capable of being registered, at the date of the 
decennial settlement Eshan Chunder Banerjee 

v Hueish Chunder Shaha . 24 W. R., 146 

75. — — Person with lease 

terminable yearly or at will of zemmuar — Section 
51, Regulation VIII of 1793, refers solely to depend- 
ent talookdars, and cannot he applied so as to pro- 
tect from enhancement a person whose tenure is ter- 
minable at the end of any year, or at the pleasure ^or 
caprice of his zemmdar Kaleedhun Banerjee 
v , Romesh Chunder Dutt . , 3 W. R., 172 

76. — • — Nature of tenure. 

— In a suit for enhancement of rent under Regula- 
tion VIII of 1793 the natuie of the tenure ’is a ma- 
terial question, lriespectively of the question whether * 
the rent is fixed or variable^ the nature and extent of 
the pi oof which the plaintiff (zemmdar) is bound to 
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EH IJAJST CEMENT OE HU NT 
a. KIAlilU'lV TO HNI1ANOKM KNT— < null m, it 

(i l) OJI.rcNiinNT ’IViiOUK i) Aim— ooiih mini. 

' Bong. Beg. VIII of 1793, s. 51- coni in to <! 
r give being different acorn ding as tin* tenure falls 
within section 40 oi suction fit of the Regulation 
« * The rvdings of tin* High (Jouit holding tli.it m <mh*r 
to bring a talook witlun section fit ot tins Herniation 
linn sulUciont to show that it ousted and was cap- 
able of being registered m the zemmdari sheiislita 
at the time of the deeennul settlement, appioml of. 
BAMA SOONDUlJEli DObWIfiK o, Raditiica Chowdhbain 
[13 W. B., P. C„ IX 

S. C. ItADHUCA CltOWDHRAIN V. BAMA SUNBARl 

Dam . . 4B. L, B„ F. C., 8 

[13 Moore’s I. A., 248 

77. — — — — -- — Exemption from 

enhancement. —Suit for enhancement (under the old 
law) of rent oi a talook held to be a dependent talook 
within tin* moaning of section 51, Regulation VIII of 
171)3, although not duly registered by the zeimydar. 
Held that the defendant baung made out a strong 
primdfucm eimo ty prove that lie and those through 
whom he claimed had held the talook at a (i\od nmt 
fiom a date moie than twelve ycatsfpiiui to t.he dc- 
eennial settlement, ami tin* /enundai having iehed 
on the weakness ol the detenee, and having i ailed to 
show that the lent had varied, the tenure was exempt 
from re assessment* MoiiAMOYA DoHMfiK i\ Doya- 
MOYli UllOWDll HAlPf . * * 7 W. E., 62 

78. - — . — — - — * etumiozm* 

mu tenure witfojixed rent* —Where a permanent /am* 
nia tenure has keen held at one rate oi lent lor more 
than twenty years, the terms of see tin n 15, Act X of 
1853, as well as the provisions oi seetion 51, Jiegu- 
lafcion VI U of 1733, pm hide the /.emmdar from as- 
sessing aeeretmns to the parent talook. .Iuuuut 
CuvNJtm Dim' v. P in urn* . 8 W. XH, 427 

« 79. — * — — Ri/oti Audi mi 

tenure.^ Where a zemindar, a purchaser from a 
mortgage*, sued to etlhaneothc rent ot lands (part of 
the purchased aemiudari) held on a ryoti kmltmi ten- 
ure, which had existed more than twelve years before 
the deeemnai settlement, but the holder oi wlm h 
had subsequently ma opted a pottah irom the /e« 
mmdaiy— lit ltl % the acceptance oi stub pottah did 
not debar the tenant from the right oi exemption 
from enhancement to which he was entitled by reason 
of the nature oi his tenure. Such a pottah may be 
confirmatory only, and is not imonsistent with the 
presumption that a prior title existed Hemii(t\ - A 
claim to exempt a tenure from enhancement, on the 
ground that it is a ryoti Kodimi tenure, does not tall 
within Regulation VI U of 1733, section 51. Ham 
D ire c. Juainui Chun mm Dm* 

[ 12 B. L. Xi„ P. C„ 220 : 19 W. B„ 883 

80. — - — — » ~ Not ire of enhance* 

mvnt - Sutton 51, Regulation Vdll of 1733 (looked 
at, with sections, 13 and 15, Act X of 1853), does not 
*mpuro any nouie in the case of a dependent talook- 
dm, piehuunaiy to a elaiui for enhancement of rent; 
but m order to succeed in'* a suit under that suction 


JKJXlIANCEIVOtJKP OP KENtt- rout unit'd 
d MABIUTY TO HNII VNCRMRNT confnntctf 
(d) DmiNDMNT TaujoKUMW t on tm tied, 
Hong, Rog, VIII of 1703, b. 51* continued. 
!»• i ml i II must show that he is about, to enhance on 
on, ,,! Mu three grounds therein mentioned, Tauinisu 

Is V * 1 I, VIIOOJtKIH n. IvOON.l BmiAltKM A W U MTKI5 

[12 W. B„ 112 

81 - - — - — — ~ — Ground s of cm 

hum ton iif Tlio grounds of enhancement stated m 
soil urn 5 L ol Regulation VIII oi 1733, and not those 
m , section 17 oi Act X oi 1853, are applicable to de- 
pendent, talookdars. IIdkonath Hoy r, Hindoo 
Babul inde Peiua . . 8 W. B., Act X, 28 

82. — Aid X of ISM, 

aw. rid, *17 * — In a suit tor enhancement on one of 
the giounds set, forth m set turn 17* Act* X of 1853, 
the notice under section 13 urn be served on a ryot 
with rights ot oieupmiey » but in a ease of a depend- 
ent (atoolvdar the plaintiff must proceed under section 
51, Regulation Vlli ol 1733, and not mi the grounds 
laid down m section 17, Act X of 1853, 'flu* defend- 
ant’s talook m this tow being a shikml one, the 
suit under section 17 was m formal, and was accord- 
ingly dismissed. Buoao Moon uu u Mrrrmt Moaoom- 
da it v. Kalkh KtHnuitK Cuowimttr 

[8WaU490 

S 3 Act X of 1859, a. 15. Alle- 

peudmit talookdar’N lent is not i table to enhancement, 
unless it can be shown to have ehunged smee Urn 
Perpetual Hetthmnmt, ami he must be proceeded 
HgmiiNt under seetion 15 (not 17) of Aet X of 1853. 
NtnioRiHiiuiiis IhiftiR a, Pandud Shu ui 

| 8 W. R.» 312 

34, Bute of enhanced mit — 

Ripht to rcuumuftte ptojif. A inluokthu V rent ean- 
not be uihaneed to the same rate as that paid by 
eultivating ryots ‘/tin* taioukdar is out tiled to some 
reasonable* prolds, llummmiNDUutrn PmnvmutMN 
a. Anund Muiiun Uho.hr Uumvimuv 

[ 7 W# B*,459 

85. ~ — Xuphhonrintf 

to ndn of name kind. - -A taioukdar is liable to en- 
hancement only to the t xtent of what other similar 
talookdans in the neighbourhood pay for similar 
under-tenures with similar lands. Mumvu Chun* 

dha Dev r. Uoostuo Ddbh Skin , 7 W. B., 285 

86 . — — — * Procedure. Hemp Hep . VUt 

of nv;t, a\ 5. Points out tin procedure to be adopted 
by a Court in a suit for enhancement of rent, when 
the defendant pleads t bathe is a sbamilattalookdar, - 
that is to say, a taluokdar protected under the provi- 
sions of seetmu 5, Regulation VI 11 of 1733. HllA- 
KODA PUOHUNNU MuuhlUMKK t\ BlPKfsN UmiMim # 

Bohr . . ^ , * * 13 W. 71 

87. - - « — - * Hi nip Hup nil 

of mnu n. ol. Eat tura of d*J\ miaul to prone prn~ 
HUmptire protection Jnm t uhauermeut. In a suit 
for arrears of rent of a talook at an enhanced rate, 
where it was shown that the defendant was not cu 
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Procedure — continued . 

titled to set up as against any case for enhancement 
made out by the plaintiff, tliat he was piotected by 
pi oof or piesumptxon of holding fiom the peimanent 
settlement, — Reid that that did not relieve the plain- 
tiff from the necessity of piovmg a case under Regu- 
lation VIII of 1793, section 51, under which alone 
he could maintain Ins suit. Stjstee Churn Bex v 
Ishan Chunder . . , 22W, R., 383 

(e) Construction of Documents as to Liability 
to Enhancement. 

88 . Maurasi lease.— A maifrasi 

(peipetual) tenure does not necessarily carry with it 
fixity ot rent; it is matter of evidence whether it 
does or not, therdorc, the i cut of such a tenure may 
bo liable to enhancement Anandlal Dabs v. 
Mush, un Ali . 2 B. L. R., A. C., 98, note 

89 . — Hent not fixed as 

invariable — A maurasi pottah, in which the rent is 
not %xed as mvanable, does not protect the lyot from 
enhancement. Taeuok Chunder Nundee ?>. Mo- 
dhoosoodun Nundee . 5 W. B., Act X, 80 

90. TiJcJca mohto . — 

The words “tikka mohto” cannot be construed as 
conferring a permanent or mauiasi lease at a lived 
rate. Nueeer Chunder Sit aha v Gossain Joy 
Singh Bharattee . 3 W. B., Act X, 144 

91 . Mokurrari tenure.— Suit for 

Kcabuliat — Hate p aid for similar lands . — In a suit 
for akabuliat at au enhanced lato under a pottah, the 
terms of which were that the lessee should hold the 
lands foi four years rent-free; that after measure- 
ment, the lands were to he assessed ; that then ho 
was to pay four annas a bigha in the year 1265, six 
annas m 1266, and eight annas and three gandas in 
1267 and for five yeais after, — Reid , this did not con- 
stitute a mokurrari holding at a fixed rate. The case 
was remanded to ascertain what were the rates of 
similar lands in the neighbourhood m 1274, and 
decree to he made accordingly. Kasimuddi Khand- 
kae v. Nadir Ali Tarapdar 

[2 L R., A. C., 265 : 11 W. R„ 164 

92. — - Expressions im- 

porting hereditary character of tenure — The ob- 
jection that the documents relied on by the de- 
fendant m support of tlicir mokunari title contained 
no expressions importing the hereditary character 
of the alleged tenuies, was held to he one not open to 
the plaintiff m a suit for enhancement, wheie the 

* pleadings admitted the existence of the tenure and 
the lawful occupation of the defendant, and the only 
question was whether the tenures wore held at a 
variable, or at a fixed and invariable rent Even if 
the objection were open to the plaintiff, it was held 
that it could not prevail against the evidence which 
the record afforded that for upwards of a century the 
talooks in question had been treated as hereditary, 
and as such had descended from father to son. and 


ENHANCEMENT OF J&T&TSV—conhmied. 

2 LIABILITY TO EmiANCEMENlVt'orfmaecL 

m 

(e) Construction oe Documents as to Liability 
to Enhancement — continued . 

Mokurrari tenure— continued 

been the subject of purchase. Gopal Lall Tag ORB 
v. Tilluck Chunder Rap 

[3 W. B., P. C. s X : 10 Moore’s I. A., 183 

93 . Fura dasioor — 

Where it was stipulated m the pottah that *the land 
should be held rent-free for five years, from 1250 
to 1254 , that, for 1255, a rate of five annas a bigha 
should' he paid, for 1256, ten annas a blglm, and that 
from 1257 the rate to he paid every year should be 
the “pura dastooi,” or full customary rate of foui teen 
annas, — it was held not to constitute a holding at a 
fixed rent Bharat Chandra Aitoh v Gaur 
Mani Dasi 

[2 B. L. R., A, C., 266, note : 11 W* R., 31 

9 4. Rent fixed after 

stated time . — Jet X of 1859 , 6 $. IS and 17 — The 

* defendant, as middleman, took #» clearing lease of 
ceitam land, wlqpli it was agieed in the kabuliat he 
should hold dunng 1260 without any rent; “for 
1261, at the rate of Rl per kani , for 1262, at R 2 
per kani % for 1263, at R3 per kani; and m 1264, at 
the full customaiy rate of R5 per kani.” The tenure 
was admittedly a permanent one In a suit for 
ancais of rent for 1272, after notice of enhancement 
under section 13, Act X of 1859, — Reid that the in- 
tention was that, after 1261, the rent should he fixed, 
and it 'was tlieiefoie not liable to enhancement. 
SOORASOONDEEN DABEE V GOLAM ALLY 

[15 B. L. R., P. C„ 125, note : 19 W. R., 142 

95 . Lease not finally fixing rent 

— Failure bo specify duration,— An amulnamah, by 
which the defendant, foi dealing and cultivating 
chur lands, was to pay no rent fojg the fiist three 
yeais, and then a low rate of rent gradually rising 
till it reached a certain r#te, nf penod h^ing fixed 
for the duiation of such last-mentioned rate, was held 
to he no bar to the plaintiff's right of enhancement. 
PUDDQ MONEE DOSSIA V. PURAMANUND $EIN 

[ 7 W . R,, 158 


- Lease of land uncleared.- 


96. 

Zand let for purpose of clearing at low rent after - 
wards to be higher,— When land is let for the purpose 
of cleaimg jungle, or other reclamation, and on this 
giound, oi any othei giound mentioned m the lease, 
a reduced rent is piovided for the first few years, 
and it is said that the rent is to be at a certain rate 
as the full rent, such rent is not liable to enhance- 
ment Huro Prasad Roy Chowdhry * Chundim2 
Churn Boyragee « ^ 

f I. L. R„ 9 Calc., 505 : 12 C. L. R., 251 


97 . Act I of 1S4&, 

s, 26, cl 4 — Jungle land.— The words “siech land 
continuing to be used for the purposes specified m 
the leases ” m clause 4, section 26, Act I oi 1845, do 
not restiam the effect of t» lease for cleaimg land 
of jungle solely to such time as jungle lomams to 
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JBNH ABT ciOMEWT OF BENT oniinm d 

a. MAitfiir/r to knuancement~w)0»«<./ 

\e) OONHTIiUUTlON iW DoiHATENTS AH TO LiIABUjUV 
TO Kw UANUEM UNT -continued. 

Lease of land uncleared— eontimied, 
be eitf?. on the land, but should bo taken to mean 
that the lease will stand good as long as the land 
iff kept clear of jungle, and not allowed to i nil back 
into its old stn&i. If a pottah gives the tenant 
power t<5 extend lus lease beyond the land originally 
made over to lum under the pottah, and gives the 
same rent ior the additional land as for the other 
land, stieh additional land is not assessable with the 
pergunnah rati* of rent, but the pottah is good and 
binding even on an auetion-purebaser as respects the 
whole of the land cultivated by tbo tenant. W athon 
A Co. v, Juujwiioo Win uk . 1W. E., 195 

98. _ — Lease containing no term for 

expiry, — Improvement, of land- Ayuney of ryot — 
Improvement bp of Inn means, Win nn pottah eogtams 
no term, and does not provide agaimt enhancement., 
and the tenant has not occupied tor twelve years, it 
it is shown that the tenant has impioved the land he 
will bo entitled to a pioportioimto reduction m deter- 
mining the rent he should pay But il it is also 
shown that the value oi land generally m the neigh- 
bourhood has ineioased irrespectively ol the ngetny 
of the ryot, the landlord will bo entitled to enhance- 
ment proportionate to that improvement. Mathura 
M oiU/Jtf ftAKA V. UrAliAM IlAUIMH 

|W. E., 1864, Act X, 128 

99. Transferee of lease. — Con- 

struction of lease, — Liability to mhaneement,-- A 
lease contained the following words ** You shall 
continue to pay the sum of sieea U5 lived on 
the whftlo as ticca jumma of the said monasah every 
year, and having cleared the villages of jungle, and 
having brought the lauds under udtivation, yomself 
and through others, as usual, enjoy and occupy the 
same with your sons and grandsons in succession ** 
MM thr.t the leas? 1 conveyed an absolute interest, 
and that tins grant.ee and ins heirs were entitled to 
transfer it ; and that a transferee, not. an auction- 
purchaser, was not liable to enhancement oi rent. 
Watson & Co, r. Jockhwhar Attau 

[Marsh., 330 : 2 Hay, 438 

100. * — Lease stipulating against 

enhancement, — * Year by ymrS ^- Tim stipula- 
tion in a pottah, “ after this in no maimer shall en- 
hancement bo demanded, ’* precludes enhancement 
during the existence of the pottah, notwithstanding 
in a preceding part of the pottah tho words 41 year hy 
year are used ( Baymsv , ,/„ dtssmUeufe), Bunch a- 
tm Bosu v, Ps&aux MiMUX Vm , 2 W. E. t 225 

101. — — — Solohnamnh stimulating 
against , enhancement. - Const) avium of ,wlM 
namah, -A member of a Hindu family, who* hat 1 Urn 
management of tho ancestral property, was sued hy 
one of the louants for illegal distiaint. Plaintiff put. 
in a pottah m which the rent was described as a th ted 
rent, and tho tenancy an old and existing tenancy. 
The result of that suit was a Holohuamah, or compro- 
mise between the parties, m which the manager tixed 


EHH AIST CBMB3STT OF BENT -continued, 

U UABlhlTY TO MNIIANOWMKNT continued^ 

{<) OONHTHlKlTUm OK Uot'PMIMYM AH TO htAllfMTtf 

TO Wn HAN cis tviu nt continued, 

Holohnmnah stipulating « gainst on* 

1 1 . i noomont * -coni in uuL 

<M < on In mod tin* rent of the tenure, and agreed that 
lit. i.nt should not ho enhumed. Jtvtd that tho 
( IB « I ol the Bolehnamah was to confer upon the ten- 
ant and Ins descendants a maurasi molvurrari 
light m the land at. a lived rent, as far as the man- 
agei was capable of eonfenmg such a right., Bhoo- 
KUNMOKiNJiB DotfSEIJ V, DliONAYE KarkiUW 

[15 W. E., 434 

102. # — — Poeroo allowing enhance* 

Subsequent transfer of' estate, - A childless 
Hindu widow granted a pot tali to defendant. On 
her death them was a dispute as to the heirship to 
her husband, and the right, of plaint i(Tn vetidtn hav- 
ing been declared, the lattei hi ought a suit against 
delendaut for a kidmlmt at euhaueid ratcH ot lent, 
Delendaut disputed the (hum, Sitting up tin* Idle of 
the opposite party, but the suit was doeteed to tho 
<*\teut of the rate ot rent admitted by detcmlant. 
Subsequently phi ltd t if issued a not its* of enhance- 
meat, and delendaut not coming to terms, tilled to set 
aside tin* pottah and obtain jmsMesmom ft* id that 
tin' decree obtained hy plaintiff^ vendot eicatyd a 
new emit met betuein tin* parts > under the kubulmJ, 
hy which defend mt hum entitled to hold at. the rent 
admitted hy htm till plaint HI took thither steps 
and that plaint ilt’s vendor having conveyed inn 
whole title to plaintiff, who then gave dt tendunt dis- 
tinct notice, plaintiff was entitled to succeed m tho 
present suit, Jttyytwsar Bnttohyat v, Hoodro Sa- 
ra in Hoy, 1 2 ll\ k , XMh diatiuguisheii. Nr no ki« 
HHJSN MuOlvUtUMK t\ KAI.AvUUM) MuoknOTi’E 

1 15 W. tt.« 438 

See .ImnnsHHUic Huytohyai* «. Utmtwo Mahaiy 
Roy 12 W. U„ 290 

103. Agwrmrmt to pay in* 

creased rant, - Aetfuitseenee, Um of the holdout 
of an uuder-teuure having agreed with his immediate 
landlord that an enhanced rt nt should he paid m re- 
Mjiect of the tenure, the enhanced rent fixed was paid 
for some years, when default being made, the landlord 
brought a suit against all the joint-holders lor arrears 
of rent, at the enhanced rate, field that the land- 
lord was entitled to lent at the into claimed, until 
( ircupiHtaiiccH were shown from which d. would 
follow that, the rate claimed wu» not. the fair and 
equitable rate payable. Held, further, that tins 
holder by whom the agreement to pay the enhanced 
rent was made, was not solely liable to pay that rent, 
hut that the tenure was liable, and that if it could ho 
shown that the other holders had acquiesced in tho r 
agreement they were likewise responsible. Barhm- 
midi B mat attar a, Mohan Vhundtr Utihn , S V, A. At, 
BOH, distinguished. Buuhunuuih Howoaoah «. 
Mo HUN CltUN OElt Un HA . 8 O* Xi. B„ 011 

104. * Bncnui in accordant; with 

dfifondimt’e admission. - Bony, Art HI of 
L%Ut s, LL—SuitJor arrears of of rent 
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M lANCEMENT OF JEHUSTT— continued. 

2. LIABILITY TO ENHANCEMENT — continued 

(e) Construction 1 or Documents as to Liability 
to Enhancement— continued. 

Decree in accordance with defendant’s 
admission— continued. 

fay able* — The plaintiff sued for arrears of rent for the 
year 1282 at the rate of K2-8 per bigha. The defend- 
ant alleged that the rent was only fifteen annas per 
bigha The Judge found that the plaintiff had not 
proved that the rate of rent was R2-8 per bigha, and, 
without finding that the pioper rate was fifteen 
annas, gave the plaintiff a decree for that amount. 
The plaintiff brought a subsequent suit for ai rears of 
rent foi the year 1283, when it was held by the 
Court of first instance and by the lower Appeljnte # 
Court that ho could only recover an ears of rent at 
the rate of fifteefi annas, that being the i ate of “lent 
payable for the previous year” within the meaning 
of section 14, Bengal Act VIII of 1869. Reid that 
the decisions were wrong, and must bo reversed. 
Punnoo Singh v Nirgiiin Singh 

[I. It. R„ 7 Calc., 298 : 8C. L. R., 310 

105. Stipulation m kabuliat for 

increase in rent.— Rent for land %n excess of 
quantity held under kabuliat — Sint to recover rent 
as agreed , — Notice of enhancement , — JSeng, Act 
VIII of 1869 , s. 14 —Where a kabuliat contains an 
agreement to pay a certain specified rent for a certain 
specified area, although no rate per bigha was fixed, 
and also an agreement to pay further rent at the rate 
specified for lands found on measurement to be held 
in excess of the lands of which the jumma was fixed, 
a landlord is entitled to recover such increased lent 
without serving any notice on the tenant undei sec- 
tion 14 of Bengal Act VIII of 1869, and it is a rea- 
sonable presumption to make that the rate per bigha 
was the average late of lent payable m respect of the 
lands for which the total amount of reijf payable was 
fixed Nistarmi Dassi v. JBonomah Chatterjee, I. 
L. U , 4 Calc., 941 , followed Laidley v. Bishu- 
chajran Pal . . I. L. R., 11 Calc., 553 

100. Agreement to take rent 

as long as holdings continue.— Right to en- 
hance. — Exemption from enhancement. — Where the 
relative rights of the parties as landloid and tenants 
were determined by competent authority, and the 
matter referred for decision of the Collector was the 
commutation of the rents paid m kind into money 
rents, and that officer m so doing decided the rights of 
the parties declaring the tenants sub-proprietors and 
directing them to pay at the revenue rates with ail 
addition of 5 per cent, allowance to the landlord, — 
Reid that the lumberdar, notwithstanding his failure 
to set aside the order, and his receipt of the amount 
so fixed, was not precluded from enhancing the rent 
on »ny of the grounds specified m section 17, Act X 
of 1859. Where a wa^ib-ul-urz stated that “the 
hereditary tenants m the village pay their rents like 
the proprietors, and so long as they shall continue to 
pay their rents they and their heirs shall continue to 
cultivate then holdings,” — Reid that, on the terms 
of the waji^-ul-uiz, the defendants could not claim 
exemption from enhancement. Bunsee v. Bam- 
sookh 3 Agra, 384 


ENHA1TCEMETTT OP ’KENT— •continued. 

2. LIABILITY TO ENHANCEMENT— 

(e) Construction or Documents as to Liability 
to Enhancement— continued. 

107. ■ Provision in administra- 

tion paper protecting from enhancement — 

A specific provision m the administration papers 
piotectmg the ryot fiom enhancement of rent during * 
the term of the settlement will be enforced. Jhum- 
mun Shah v . Deb-ee Dass * * 

[1 NT. W., 8: Ed. 1873, 7 

108. Conditions with 

respect to enhancement of rent m a wapbml-urz are 
generally intended to have effect only during the 
period of the settlement being made at the date of 
such waiib-ul-urz, Baichoo Bam v. Dowlut Bam 

[2 H. W., 8 

109 . Agreement to pay enhanc- 

ed rates. — Tenant-at-will — N-W. P Rent Act 
(XVIir>of 1878), s 21.— The patwari of a village 
entered m his diary that a tenant-at-wili had agreed 
wifh the landholder to pay enhanced rent, but the 
agreement was not recorded, the terms as to lent 
were not stated, and there was nothing to show that 
such tenant had assented to such entry. Reid that 
there was no record of such agreement, withm the 
meaning of section 21 of Act XVIII of 1873. Bha- 
wani v. Abdulla Khan . I. L. R., 3 All,, 305* 

HO. Agreement not to enhance. 

Duration of. — Liability to enhancement. — On the 
27tli June 1866 it was agreed between R., a zemindar, 
and D , a ryot, that the latter should pay B20 annually 
as the lent of his holding, and that for the future no 
further sum in excess should be demanded, or suit 
brought for enhancement of rent. The settlement of 
the district wheie the land m respect of which the 
agreement was made was situate, expired on 1st 
July 1870. P. having subsequently enhance! Ills rent 
to R40, JD. brought a suit to contest Ins liability to 
pay enhanced rent, basing biscuit ofi the agreement 
of 27th June 1866. The lower Courts held that It. 
was not bound by the agreement after the expiry of 
the settlement m force at the time of the agieement, 
and duected D. to pay an enhanced rate of rent In 
special appeal Dls claim was decreed. Deojeet 
v . Rhugwant , . . . 6 E". W., 373 

HI. Assessment of, and decree 

for, rent at enhanced rat e.— Kabuliat, Effect of 
subsequent execution of— On the 25th of January 
1864, the plaintiffs obtained a decree against the de- 
fendants for assessment of enhanced lent. Shortly 
afterwards, the defendants executed a kabuliat, at a a 
reduced rate, for eleven years ending the 3lst Assin 
1282 (16th October 1875). After the term had ex- 
pired, the plaintiffs sought to recover rent from the 
defendants at the rate settled by the decree of 1864. 
Reid that the decree had been superseded by ,tlie 
subsequent arrangement, and that the plaintiffs could 
not recovei rent at an enhanced rate, except under 
the provisions of Bengal Act VIJfl of 1869. Nobin 
Chunder Sircar r Gour Chunder Shaha 

[I. Xi. R., 6 Calc., 759: 8 C. D. R., 101 
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ENHANCEMENT OF BENT — continued 

3. IflJIKMmoN FROM RNIIANUKMKNT in 
UNIFORM PA YM.KNT OF RIANT, AND 
PIU08UMPTION. 

(a) (SfiNRRATJiY. 

11 2. » Tenant accepting pottah 

after long holding.— Pimmiyhoiu—Atf A of 
I.S’J.9, v. 4 —If ii tenant has held laud at a uniform 
rate foi gemmations, and the pottah given to him sub- 
sequently does not IK a rent different from that pre- 
viously paid, hut merely asserts the rent he is to pay 
during the term of the pottali, he is entitled to the 
benefit of the pi esumption contained m section 4, Act 
X of 1850, il it he found that Ins lent has not been 
changed for twenty years. Noweas Koonweb v 
Shiva Bxjiiai . ♦ . . 1 Agra, Bev., 05 

113. — — Pottah not inconsistent 

with holding.— In a. suit for enhancement, if the 
defendant plead pottali a which are not inconHiMtont 
with the presumption under section 4, Act X*of 1850, 
and proves twenty years’ umlmui payment of rent, 
the presmnptipn will mine unless the opposite pwty 
proven variant o m the pottulm Kouoona Mot Sit 
Bosses v. Sum Ou under Dish 

[6 W. B., Act X, 50 

114. Pottah subsequent to per- 

manent settlement,— Pottah <m>t uwtmsostutt 
with hotdi ' Wlum a ryot, in an enhancement suit, 
proves uniform payment of rent for twenty years 
previous to the suit., the production of a pottah dated 
more than twenty years Indore the mat, hut subse- 
quent to the peimnnout settlement, if not uunmsis- 
tent with the inference that it is a continuation of a 
former state of things, will not interfere with or defeat 
the pi esumption of uniform payment from the per- 
manent settlement Kmiien Moituk Gnosis r. 
Esuan Chuns deb Mitteu . 4 W. B., Act X, 30 

115. — 1 Failure to prove pottah,— 

Art X of IStV^ tut l Prexitmptnm — In a smt 
for Chlmneement of rent, a ryot is not to In* precluded 
from the benefit of the presumption under section *1. 
of Act X of 1859, on proof ol having held at a Iked 
rent for a period of twenty years merely be< an so he 
has failed to proven pottah which he has set up not 
inconsistent with that presumption Giitnsu Cirux- 
JDUA liOBK V , Kali KRISHNA H A LEAR 
[B. It, B*, Sup. Vol. 9 538 : 6 W. B,, Act X, 57 

Peaiot Mohcjx Mookehjek v . Foveas <hnrN- 
mu JByuaujbh . . , 23 W. B, 9 68 

116* Existoneo of kabulint with- 
in 20 years.- Rrnt AH Fill of Jstfi), 

t,\ 4.-—' riie pn sumption arising in favour of a tenant 
Irom a twenty years* oeeupatmn, when it is supported 
by evidence, is not necessarily displaced by the dis- 
covery of a kalmliat hearing a subsequent date, 
Such a kabuHat is as eonsistent with the confirma- 
tion of a pre-existing rent as with the settlement of 
a new rate, and it is for the Court to halanee the in- 
ferences drawn from the loilmhat against them* aris- 
ing from the twenty' yeais’ holding Sookjovomio 
Dosser v Plabee Monro Mooki bjkv 

[25 W. I?., 331 


ENHANCEMENT OF BENT - omiUmted, 
t MKHMPTION FROM KNHANURMKNT BY 
11 N l FORM PAYMKNT OF RMNT, AND 
PRKS11M PT10N eoutnmaL 

(a) < l ee EH a imv— cmilni ml, 

117 Sotting up pottah*- Pee- 

btnii'ifnw of twmpho}! /mm enhtumwvnl^ A de- 
fend mt v\ ho rested his tlefenc e m a Hint for enhance- 
ment upon a pottah, which he set up as entitling 
him to hold free from enhancement under section 4, 
Act X ot 1859, cannot plead that tin* tenure is pro- 
teeted from enhancement by reason ol payment of 
rent at a unifoun rate ini twenty yeais. Jattn Ah 
». Jan Am . 0 W. B„ 149 

Watson & Co, v, Sham Dam, Pun oak 

[10 73 

Watson & Co. v, Anjunna 1)os£vk 

1 10 W, E„ 107 

118. - — PosRoBftion of ancient 

pottah.- AH X of ISHK v. 4 The discovery 
among title-deeds of an muient pottah dated 11(57, 
of the gomunetioHH of which the ryot eonltl have no 
imams ol judging* is no bar to prevent turn hum 
claiming the heueitt of the presumption under see- 
lion fs Act X of 1859. Uuhonath Roy tu Kumom 
Kant Vnvcumiwm * 5 W. B,* Act X, 58 

119. — — - - Existence of pottah and 
amulnamnh. PtoHum^Uon of Hut tuft* tn 

In a Huitiorenhanccmcut wheie tin deiendmds plead 
a holding at a uniform rate trom the Permanent tH* 
tlement, the mere exmieuu of a pottah and amut- 
munuli of 1215 isnotconelusive evidence thntt he rata 
was then ehunged, or was (lien tlrsi iiveil 1 Art'll Mtift 
Nauain Suau\ til tax Uuceen vi n Shaiia /% hoo 
oil il* Kant Hoy , . 8 W. ID* Act X, 48 

120. Pottah not shown to be 

confirmatory of previous holding, Corn- 
lunuwmnf of /wvwnvttJtt, in the nhstnea of doen» 
mentary evidence to show that a pottah of 1289 a us 
merely etmhrmafoiy of a pn v ions holding, the pas- 
session ot a ryot claiming under that poHidi will 
umuuenee from tin date ol his pottah, and in* is not 
entitled to the benefit ot tin* pr« sumption under hoc* 
lum ts Aet X of 1859, JAiNuununiN v PritNO 
0*1 iw Witt Roy . . , 8W.B.,120 

121* Pottah subsequent to Fe r- 

mimcnt Settlement, A tmmnt is not entitled to 
the presumption, under noctum 4 of Aet X of 1859, 
of having held Ids tenure at a umfoi m jumma fromtiio 
Permanent Settlennmt, when it appsuim from ha j 
plcmhtigH that his holding first began nmler a ftnitnh j 
at n period HiitHciptcut to the Permanent Setdleumut, j 
and he does not allege that ho held tin* laud prevjmts 
to ins obtaining the pottah* Ki NPA MihbeH % 
Baszmu Hinou 1 

1 0 B. II. Ap„ 120 3 16 W* 198 ; 

bmiMKH PEKrfAll V, UaMUoi.AM StNUtl 

! 2 W. ft , Act X, 30 

122 , \H X of m, | 

v / Utlu/fiti*/ jtrtuunjitwH Tin piesmupfieii d , 
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ENH AN CEMENT OF RENT —continued. 

3. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT OF RENT, AND 
PRESUMPTION — conti nued. 

(a) Generally— continued. 

Pottah subsequent to Permanent Settle- 
ment-^ coni mued . 

occupancy from tlie Peimanent Settlement created by 
section 4, Act X of 1859, is rebutted by tbe lyot 
relying upon a pottab gi anted after tbe Permanent 
Settlement Mtjnmohtjn Singh v Watson & Co 

[W. R., F. B., 22 : 1 Ind. Jur., O. S., 78 

S. C. Watson & Co. v Choto Joora Mttndul 

[Marsh, 68: 1 Hay, 232 

Ram Lall Ghose v Lalla Pectjmlall Doss 

[Marsh, 403: 2 Hay, 326" 

Ramkishen $iroar v, Deler Alt 

[W. R., 1804, Act X, 30 

Beer Kishore Lall v. Kunbooly Lall 

[W. R,, 1864, Act X, 109 

123. Reliance on and failure to 

prove mokurrari tenure.— Act X of 1859 , 
s, 4, — 'Presumption , — Tbe fact of a ryot luvmg relied 
upon a nipkurrari tenure cannot prevent bis falling 
back on tbe presumption arising under section 4 of 
Act X of 1859. Ohamarnek Bxbee v Ayenoollah 
Sirdar* * . . * 0¥,E, 451 

124. — • — — * JPrestmphon — 

In a suit for arrears of rent at an enhanced rate, 
wberedef eiulants' pleaded protection under a molcui rai i 
pottab of old date, which bad boon lost long ago, and 
also pleaded the presumption arising from uniform 
payment fox more than twenty years, — Held that 
the defendants' inability to adduce sufficient proof of 
that pottab was no reason why they should not be 
allowed an opportunity to prove tbe uniform payment 
pleaded. Nilmoney Sino-h Deo i?.*Anunt Ram 
Putnaik . . . 15 W. R., 393 

125. Setting up forged pottah.— 

Presumption , — Presumption of occupancy from tbe 
Permanent Settlement cannot be pleaded after a 
pottab brought foiwaid to strengthen tbe presump- 
tion is found to be fabricated. Forbes v . Nund 
Coomar Mhndtjl . . 2 W. R., Act X, 35 

120. Act X of 1859 , 

s, 4. — Presumption — Queer e,— Whether a party who 
has propounded a fox ged pottab could have tbe benefit 
of the presumption arising from paying a fixed lent 
for twenty years. Gofal Cuhnder Roy v, Gooroo 
Dass Roy 

[B. Xj. R., Sup, Vol , 764, note : 7 W. R., 135 

H57. ■ Forged deed . — 

Dishonest defence , — In a suit for enhancement of 
rent, tbe ryot, defendant, set up a mokurrari pottab, 
which was found to be forged Held that the fact 
of tbe ryot having relied on a pottab which was 
found to be forged did not entitle tbe landlord to a 
decree for enhancement of rent to tbe amount 
claimed. Bwar Chandra Das v Nittianand Das 
[B. Ii. R., Sup. Vol, 490 : 6 W. R., Act X, 70 


ETTHAN CEMENT OP BENT — cot&imei 

3. EXEMPTION PBOM ENHANCEMENT BY 
UNIPOEM PAYMENT OP BENT, AND 
PEESUMPTION — continued. 

(5) Proof of uniform Payment. 

128. Sale for arrears of rentf— 

Auction-purchaser , Fight of — Presumption — When 
an auction- purcbasei at a sale for avreais of revenue 
demands an enhancement, tbe pie sumption arising 
fiom a umfoim payment bolds good, and the tenant's 
protection is not swept away by the sale Shudek 
Sircar v Mohamoya Dabee . 1 Ind. Jur„ N. S., 77 

S. C. Sadtjck Sircar v, Mohamoya DSbia 

[5 R., Act X, 10 

129. Act X of 1859, 

s 4 — Presumption — Auction-pui chaser at sale prior 
to passing of Pent Act , Fight of —Tbe plaintiff was 
tbe auction-purchaser at a sale of land made prior to 
the passing of Act X of 1859. In 1253 be dispos- 
sessed a tenant who bad been m occupation of tbe 
land for twenty- seven yeais at a umfoim rent In 
12G0 tbe tenant was restoied to th$ land under a 
decree, finding that be held a mokurrari tenure. 
Afterwards, and before tbe plaintiff bad xeceived any 
rent, be brought a suit against tbe tenant for enhance- 
ment of lent. Held that tbe enactment m section 
4 of Act X of 1859 that, when it shall be proved that 
the rent at which land 1ms been held by a ryot m tbe 
said provinces lias not been changed for a period of 
twenty years befoie the commencement of tbe suit, 
it shall be pie&umed that tbe land lias been held at 
that lent from the time of tbe Permanent Settle- 
ment, unless the contrary be shown, did not apply to 
deprive tbe plaintiff of tbe right to enhance, since theie 
had not been a holding for twenty years before the 
commencement of tbe suit within the meaning of tbe 
section ,* and tbe plaintiff under tbe law m force be- 
foie tbe passing of Act X of 1859 was as an auction- 
purchaser not bound by tbe rent, unless*the mukur- 
raii tenure was created twelve years before tbe 
date of tbe Permanent Sett lenient. #Luteefoo^issa 
Beebee v. Poolin Behary Sen 

[1 Ind. Jur., O. S., 10: W. R., F. B., 31 

Upheld on review . W. R„ F. B , 91 

Poolin Behary Sen v Luteefoonnissa Bibee 

[Marsh., 107 : 1 Hay, 242 

130. Sale for arrears of revenue 

— Purchaser , Fight { of — Act I of 1845, s 26 — Act X 
of 1859, ss 1, 3, 4 —Ryots who bold lands at fixed 
rates of rent which have not been changed from tbe 
time of tbe Permanent Settlement, are not liable to 
have then rents enhanced even at tbe suit of a pur- 
chaser at a sale for an ears of revenue under Act I of 
1845. Httrryhur Mooeeejee v, Mokesh Chttnder 
Banerjee 

[B. Ii. R., Sup, Vol,, 623 : 7 W. R., 176 

131. Purchaser , Fiqht 

of —Act XI of 1859 , s. 37— Feng Act VIII of 
1869, ss 4 and 17, — Presumption — The procedure 
presciibed m Bengal Act VIH^of 1869 applies to 
claims of enhancement under section 37 of Act XI of 
1859 by a purchaser at a revenue-sale, and tbe rights 
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ENHANCEMENT OF BENT —COnf/ntt, <( 

3 . exemption from WNiiANaisMLNr \w 

UNIFORM PAYMENT OP RENT, \M> 
JPR KSU M PT I ON - confi nmd . 

(/;) PltOCtt? OP ITNTtfOttM PAYMENT — continual 

Sale for arrears of revenue— contimud 

of any such purchaser arc, thorcfme, subject to ill 
the modifications contained m bin turns 4 and 17 
which Corn a presumption m favom ol tenures ot all 
(lasses held "at an unchanged rent for a perioil ol 
twenty years befoie the commencement of a suit, 
tint such holdings have run on at the same rate fiom 
the time of. the Permanent Settlement. Pubnanund 
ASBTJM V, ROOKINEE GOOPTANI 

I. Xi. R., 4 Calc., 793 

132, Invalid lakMraj resumed 

after Permanent Settlement.— Beng. Act VI ll 
of 1869 , as* 3 and 4 — Sections 3 and 4, Bengal Act 
VIII of 1809, apply to invalid lahhiraj grants ic- 
eumed at a tuno subsequent to the Permanent Settle* 
in cut. Banish Madhxjb Bankimbm v Buvuttt Pan 

1 20 W. R., 466 

133. — L Evidence of uniform pay- 
ment of rent.— What is NiillWent evidence to war- 
rant n presumption that a tomne has been held at a 
tmilorm rate lor twenty years will depend upon the 
circumstances of each case Pjcaihjk Mount* Moo- 
keiwbk v. Annund Move® Peuia . 9 W. R., 158 

184. Issue as to change in rent 

— Act X of 1859* ,v. 15, — Presumption*— In determin- 
ing whether a party is entitled to the benefit of the 
presumption under section 15, Act X of 1859, or not, 
the question to bo tried is not whether the vent has 
1 been paid at a uniform rate, but whether it has not 
been changed within twenty years prior to the institu- 
tion of the suit Ahmkd Am ik uolam (Utah. 

[3 B. L. R., Ap„ 40 : 11 W. R. s 482 

135 , — - — Continuous and uniform 

payment-”- Presumption — Ac/?//. Act VII 1 of' 
18(W f ss, 3, 4.-- fSeetum 4, Bengal Act VIII of 1809, 
entitles the bolder oJ^land for the time being, how- 
ever be may have aoqtuml it, to the benefit, ot the 
presumption prosenbed m that section if be can show 
that them has been a continuous and uniform pay- 
ment of the same rent for twenty years Tibtiia- 

NUND XtfABOOB V, HeBJDU ,lllA 

[I. L. R., 9 Calc., 252 

138. Calculation of period of 

twenty years .—Act X of 1859, t>\ 4— J&rchtsum 
of time in calculating period —In calculating the 
period of twenty years mentioned in section 4, Act X 
of 1859, there is nothing in the section to warrant 
the exclusion of the. period during which the estate 
was under farm. Goobbin Beauat v. Fuhbkd Aliw 

[3 Agra, 401 

137. " ■*— — - Saleable ten * 

tires,— Act X of 1859, ,v, 4,— Possession of vendor, 
— In (‘ases of saleable tenures the period of possession 
by the ryot’s vendor is included in the twenty years 
mentioned in section 4, Act X of 1859. Kicoda 
Nkwa* v, Nejbo Kibhoee Raj 

L5 W, R„ Act X, 53 


ENHANCEMENT OF RENT-ro»/ta«tfd. 

8. KXKMPTION* FROM FNUANCKMFNT BY 
UNIFORM 1WYMKNT OF RKNT, AND 
PRFSUM FTION continued, 

(/>) Proof or uniform Pavmk.N '1 continued, 

S 88. * ™ - lunntntion of proaump- 

lion— let X <>J fS.Vj, ,v. / Suit mil under Unit 
l< / The picHumplmn arising under sec! urn 4, Act 
\ ul l sr>o, was not necessarily restricted to prooml- 
iii!,'. iindti that Acts but even U* it did not apply to 
suits othci than those under Act X a Court would not 
do nnuig to 1 allow the rule laid down m section 4 in 
detenmmng for what length of time payment of a 
lived rent should be made in order to warrant tlio 
presumption of its having been made since the Per- 
manent Settlement. DtnuuNA Mon vtt Bov a. Ktm- 
be^moojjIjAe . * # 12 W, R,, 243 

139 . Eimitutionofitrosumption.— 

Suit not under Sent Act, Act X of 1859* s 4 and 
Seng, Act VI H of 1869* h\ 4, Suit in CM 
Court for dec tar a fort/ deerte,— A zemindar having 
sued a t yot for rent the defendant pleaded to a lower 
rat.o ol unit than that churned, and set. up a molar- 
van tenure. The suit was decreed and at appeal 
thoiefiom was dismissed. The ryot then bought au 
actum m the Civil Court to have it declared that ho 
bad a mokurran tenure. The suit was dism sued by 
the lust (Joint, but the lower Appellate Court, re* 
veiscd the decision, relying mainly upon a presump- 
tion undet sod ion t of the Kent Law, Held tint 1 ho 
lower Appellate Court was wioug m raising tbs 
presumption of uniform payment, sect urn t only ap. 
plying to suits under the limit Acts. Ihhan Ch tNB&it 
Bov Cuowjuuiiv v, ttiiYHtru Cminujir \hm 

|21 W.B.,26 

140. • — — Nocoasifyofplomling hold* 

mg «t uniform r it to«- Art X of is, >9, x, 4, 
sumption,- The presumption under set turn 4, Art 
X of 1859, *H’ holding at a mu term rate Cron the 
Permanent Sett lenient wet d not be Npeeitleally plead- 
ed, but (unites rehutteii) arisen as a matter of course < 
on proof of uniform payment tor twenty you*8, 
MliNhKUJHNlCJvA CltOWnURAlN V, ANflMl MoVBR 
Chow unit ain * . , , 8W,B,fl 1 

141. - — — - - — j>res'Utnpt!ofi,-~ ’ 

Act X of 1859 , x, 4, - Section 4 does not require the | 
defendant to plead uniformity of payment from the 
tune of the Permanent Settlement, but provides that 
if, on the trial of a suit, it appears that the rent ha» 
not been changed for i weniy years, It shall be pre- 
sumed that the land has been held at that rate from 
the time <4 the Permanent Settlement, BjumttfB- 
NATH SANIAAli IK Ml/W MUNtHtl, } 

[W. R„ 1884» Aot X, 100 | 

Mahmooda Bsd«k #. Hahkr Uhun K mu.mn f 

[5 W. R„ AotX;12 ; 

Ram Coo m a it Mookhxwkh h, ItAoinm Mtwmtl | 
|2 W. R„ Act X,2 | 

Rakal Doss Tkwaukk v, Kinoouam Haldab | 

1 7 W. R., 242 I 

142. ~~ — — Pofiflossion for 50 years.- I 
Presumption*— AH X of 1859, s, 4,— Proof of uni- I 
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ENH ATT CEMENT OE PCEm}— continued. 

3. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT* OF RENT, AND 
PRESUMPTION — continued. 

(b) Proof or uniform Payment— continued. 

Possession for 50 years —continued. 

form payment of lent for twenty years by ryots 
pleading 1 possession fiom the decennial settlement 
will, unless rebutted by the landlord, entitle them to 
the presumption under section 4, Act X of 1859, and 
save their holdings from enhancement But proof of 
uniform payment by ryots pleading possession for 
fifty or sixty years will entitle them to nothing but a 
light of occupancy Ramnarain Singh v Horo- 
kath Roy . . . W. B., 1864, Act X, 86 

Hueeekishen Roy v Shaikh Baboo 

[1 W. B., 5 

Ekram r# Btjhooran . 2 W. B„ Act X, 69 

Contra, Rameutno Siroar v Chunder Mook- 
hee Dabea . » 2 W, B., Act X, 74 

143. Proprietors paying rent.— 

Act X of 1859, <t 4 . — Proprietors paying rent for the 
right of occupancy aie not ryots m the sense con- 
templated by section 4, Act X of 1859 Mitturjeet 
Singh v Pit&batriok . . 11 W. B., 206 

144. Inference from ancient 

dowl. — Peng. Beg, VIII of 1793. — Presumption 
of fixed rent. — The plaintiff claimed to enhance de- 
fendant’s rent from Sicca RG01 to Company’s R7,528. 
No evidence was given as to the time at which the 
holding had commenced, or how long it had continued , 
but an attempt was made to prove a dowl bundobust 
of 1803, which would have shown that the persons 
through whom the defendants claimed weio then m 
occupation of the land at the same lent, but no legal 
evidence of the dowl was given. Held , pei' Peacock, 
C. J. (dissentients Bayley, J., and Kemp, J), that, 
independently of the dowl, it might be presumed, 
from the great differences between the rent at which 
the lands were held and the present value of the lands, 
that the occupation at the low rent had been continued 
as of right, and not merely by the sufferance of the 
zemindar, and that such occupation at the same rent 
bad existed twelve years before the date of Regulation 
VIII of 1793. Per Bayley, J , that, independently 
of the dowl, the facts did not satisfy such a pre- 
sumption; but that if the dowl were proved, then 
it might be presumed that the occupation at the 
same rent had commenced twelve years before the 
date of the Regulation, j Per Kemp, J., that, even 
if the dowl weie proved, the presumption would not 
arise. Brojunggona Dassee v. Debranee Dassee 

[Marsh., 424 

Debranee Dassee t>. Brojunggona Dassee 

[W, B., F, B., 94 

145. Possession for a long time 

from olden date, dz?e.— Presumption, — Act X of 
1859 , 6' 4.— A plea of holding "for a long time from 
olden date from before ” is not inconsistent with a hold- 
ing from the time of the decennial settlement so as to 
deprive the defendant of the benefit of the presump- 
tion treated by section 4, Act X of 1859, which does 


ENHANCEMENT OP EENT-c*»ft»«re5’ 

3. EXEMPTION PROM ENHANCEMENT BY 
UNIFORM PAYMENT OP RENT, AND 
PRESUMPTION — continued. * 

(b) Proof op uniform Payment— continued 

Possession for a long time from olden 
date, &c. — continued 

not require a specific plea that the tenure w r a§ held 
at a fixed rent at the Permanent Settlement, but only 
proof of payment for twenty years at a fixed rate m 
order to raise the legal presumption Munmohun* 
Ghose v Husrut Sirdar . 2 W. B., Adt X, 39 

JUGMOHUN DOSS V. POORNO CHUNDER Roy 

[3 W. B tf Act X, 133 

Hem Chunder Chatteejee v. Poorno Chunder 
Roy , 3 W. B., Act X, 162 

Raj Coomar Roy v, Assa Bebee 

[3 W. B., Act X, 170 

Gooeoo Boss Mundul v. Durbaree 

[5 W. B., Act X, 86 

Sf£AM Lal Ghose v . Muddun Gopal Ghose 

[6 W. B., Act X, 37 

140. — Possession for a long 

time. — Sufficiency of evidence. — When, in a suit for 
enhancement, a ryot or talookdar pleads possession 
for a long time and claims the benefit of the presump- 
tion undei section 4, that is tantamount to his having 
named the Permanent Settlement. Dhun Singh 
Roy v. Chunder Kant Mookerjee 

[4 W. B., Act X, 43 

147. Possession from Perma- 

nent Settlement — Sufficiency of evidence — Pos- 
session from the Permanent Settlement is not sufficient 
to prove that a uniform rate of rent has been paid 
fiom that date. Mahmooda Bebee v Hareedhun 
Khuleefa . . , 5W.R, Act X, 12 

148. Possession for long time. 

— Act X of 1859, $. 4 — Presumption. — Held (by* 
Jackson J , whose opinion prevailed) that where 
a ryot in his answer to a suit fof enhancement pleads 
possession for a very long time, and expressly claims 
the benefit of the piesumption under section 4, Act 
X of 1859, it is tantamount to lus naming the Per- 
manent Settlement , hut where the defendant’s allega- 
tion, whether oial or written, suggests a commence- 
ment of a holding at a much later period, and his 
evidence is of the same character, then the presump- 
tion claimed will not arise fiom the proof of twenty 
yeai s" occupation at a rate unchanged. Hurrak 
Singh v Toolsee Ram Sahoo . 11 W. B., 84 

Affirmed m Hurrak Singh v Tulsi Ram Sahu 

[5 B. L. B., 47 : 13 W. B., 216 

149 Possession from genera- 

tion to generation.— Presumption.— Act X of 
1859, s . 4. — In a suit for enhancement of rent the 
ryot pleaded that he had held certain lands from 
generation to generation at a uniform rate, that he 
was therefore entitled to claim the presumption 
arising under section 4, Act X of 1859 , and that he* 
should be allowed to date Jus claim from the date of 
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ENHANCEMENT OF E ENT —ronfi>w<‘<! 

3. EXEMPTION KKOM ENHANCKM !■ \ I' l.\ 
1] N I WORM PAY M ENT OP KIM', \ N I > 
PUMMJM PTION - eontimu'd. 

(b) PKOOK of imiPOM V/CmmiH -unit nun d 

Possession from generation to *>< m i i- 
tion— continued, 

tho Permanent fcSottlomont. Ifehl that he wis ni- 
trtlcd to such pictmmption on allowing that he Uul 
paid lent at a uniform rate tor a peno<l of twenty 
years previous "to the suit* Mitkajjt Snrcnc v 
Tundan Singh . . 3B.L. R„ Ap., 88 

[12 W. R* 14 

150 , Sufficiency of 'prooZ—ActX 

of 1859, s. 4, — Presumption — In a suit for enhance- 
ment of rent, where defendant claimed the benefit of 
the presumption arising under section -Is Act X of 
3850, it was held that hm sworn decimation that tho 
rout had not varied fin more than twenty years* 
corroborated by the records of the Oolloctorato, which 
showed that the rent was the same as it had been 
more than ibirty years a, go* was sufficient io warrant 
the presumption, seeing that plmutilT had faded to 
show any intermediate variation Raj Doowab r* 
Moinmnu Urtui'T „ . , r 10W. R., 384 

15L AH X of 

$, 4, — A dm us sum of pt and iff— In a, suit foi en- 
hancement ol tent, plaintiffs admission Mint defend- 
ant had held the tenure for thirty or thn ty-two years 
at the same ten*, was held not to amount loan admis- 
sion that the laud had been held at that rate of rent 
from the Permanent Settlement, mid that plaintiff 
should have an opjwtumty allowed him of rebutting 
any presumption which might arise from that admis- 
sion, PiiAKtiB Mohtw l)tncr t>. Radii \ Mad mm 
MOOKEBJISE . . , . 10 W. B., 427 

152, Act Xof mo, 

8* 4, — Decrees for arrears of rent.— In a suit for 
arrears of rout at an enhanced rate, whole defendant 

r pleaded the presumption arising under section t, 
Act X of 1859, and plaintiff produced in support of 
his claim, a decree <>» X8t>0, declaring him entitled to 
theenhaneed lent and a later decree for an ears on 
the same scale,' — Held that the fact that the later 
decree had only been executed hi part, and that de- 
fendants never paid more than E24 to the Govern- 
ment, did not neutralise the effect of tho dot roes as 
the very best evidence that tho rents had varied 
since tho decennial settlement. Woodoy Najiain 
Sejn V . Tabineb Oeubn Hoy . 11 W. B., 496 

153, — Act X of mo, 

<?, 4* — Presumption *— The presumption allowed by 
section 4, Act X of 1859, of holding certain orchard 
laud at a uniform rent since tho Permanent Settle- 
ment, was held not to he removed by <lofVmlmit*H 
statement that tho orchard was planted more than 
forty years ago; and it was for plaintiffs to prove it 
to have bean made since tho Permanent Settlement 
SOODIBTEM LAIX. CHQWDUBY V . NlfTHOO |MM< 

* CixowDimr . , , , 8WJ, f 487 

r 154 * — Presumption ~ 

Ait X of 4850, a, 4— Wh^i u a deioudant who claims 


EHSTTI A TST CT3VTE N’T OF fUdNT -continual 
{ MX MM PTION FROM MNRANOMMMNT BY 
UNIFORM PAYMMNT OM RMNT, AND 
PKKSUM PTION contained, 

{/) Proof of uniform Vwmnm— continued, 

Snlficioney of l 1 ) roof emit muni* 
in \\ i \ i held lands for more than HHI years is able to 
pm\< i h it the lent has not changed for twenty years. 
In i < ni iih d to the presumption allowed by section 
l \d \ of 1859. Uroimm»D£ iSiNini a, Jun» 
cau 1 1 kmmvAN Doss , . 9 W. K., 147 

155. — AH X of /No, 9* 

s, i —Pi ('sumption - When a ryot* alleges that he 
lias paid unit at a nnifoim rate iot foity yearn, and 
chums the benefit of tlie presumption undei section 
4, Act Xof 1859, it is not necessary, m order to 
entile him to a detree, that be should expressly state 
that rent lias been paid at the same ni|e ftom the 
tune of tin* Permanent Settlement, Poomn Hurry 
Sun v Numayk Guano , . 7 W, JR*, 472 

156. — — - fow.Atnn 

of J Still St, 4. - Presumption,— In a suit for enhanced 
rent, after notice, where defendant pleaded that he 
had for more than twenty years paid at the same 
into, Held that he was entitled to the presumption 
umlei section 4 of tho Rent Raw, unless plaintiff 
iould prove that defendant’, s tenure commenced at 
some ditto subsequent to the decennial settlement. 
Asituiu* Aw v. VinuiT Hohsiun . 24 W * Il„ $66 

157. — — - — — — — * — — ‘ » Inference,— 

Pent}, Act Wit of /V»9, a\ 4 Pin sumption, In 
a snit relating to four jummas in the possession of 
the «ame poisons, in which it was proved that three 
of the jummus had been held at tin* same lent for 
twenty years, but that the fourth, having only been 
purchased eighteen years previously by the said per- 
sons, had not been longer in their own possession,—* * 
Held that the presumption might at iso that the jam- 
ma itself had beer held at an unchanged rent for 
twenty years, and that the lower C hurts were justi- 
fied m inferring that such had hum the ease. * IU- 
jjhamovjs Dky Cuowdury c, Atufoun Nath Bin- 
WAH 25 W. JR,*, 884 

158. — • — ~ Pen//, Jet Vltl 

of tSht), s\ 4 - Presumption of uniform it//. -In suits 
to set aside notice of enhancement, where f he plaintiffs 
put m evidence (in two cases) a ehitti of 1257 liS„ 
and (»u a third) a dm roe ot 1857 citing an earlier 
ehitti showing that May hud long held at ousting 
rateH, and there was no evidence to prove that tho 
land had not been held at those uniform rates from 
the Permanent Settlement, or that such rent, had been 
fixed at Home later period, the plaintiffs were held 
entitled to the presumption prescribed by Bengal Act 
VIII of 1899, section 4. IUu Hummss.n Hinuh a, 
MAiumicu Abu tut me Kuan , „ 19 W. JR, f 205 

159. Pint/ a nee me id of 

rent, tirnt for,™ Deny, AH VUl of (Sol), a-. 4.— 
Premmpt itm of evidence, -In a suit fm arrears of 
rent at enhanced rates, where the d< fendant relies on 
the presumption umtaim d ni sei thm % of ih ngfd Ai t 
VIII ol J8t>9, »t h not Hiilhucut, in order to do -uway 
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EmiAHTCEMEWT OF BXjNT— continued. 

Ji. EXEMPTION PROM ENHANCEMENT BY 
UNIFORM PAYMENT 0 OP RENT, AND 
PRESUMPTION— continued. 

(b) Proof of uniform Payment— -continued. 
Sufficiency of proof— continued, 

with that presumption, to show that the land has 
not been m cultivation fiom the time of the Perma- 
nent Settlement It must be shown that the land has 
not been held since the time of the Peimanent Settle- 
ment Peari Mohan Mukherji v Banshi Majhi 
[I. L. R., 11 Calc., 757 


160, 


Act X of 1859, 


s. 4 — Evidence to establish presumption of umfoi m 
rent —A lyot is not bound to hie dakhilas in ordei to 
establish the presumption allowed by Act X of 1859, 
section 4, if he can establish it by other goSd inde- 
pendent evidence Radiia Gobind Ror v Suama 
Soonduree Dajuee . 21 W. R., 403 


161, 


Act X of 1859, 


$ 4 — Enhancement on gi omul of thei e being excess 
land, — The rent of a tenure piotected from enhance- 
ment under the piovisions of section 4, Act X of 
1859, cannot bo inei eased on the ground of the tenuie 
containing excess land De Courcy v Meqhnath 
Jha * . . . . 15 *W. R„ 157 


162, 


Enhancement 


on ground of there being excess land . — Act X of 
1859 , ss, 15 and 16. — Presumption of uniform rent 
— In a suit for arrears of rent at enhanced rates, 
where defendant pleads the provisions of sections 15 
and 16, Act X of 1859, if it is found that the tenure 
has been held at a uniform rent from the time of the 
Permanent Settlement, the plaintiff has no right to 
enhance the lent, even though the land m possession 
of defendant may be m excess of that covered by the 
original tenure If, on the other hand, the excess 
land was not included in the original tenuie, but ob- 
tained subsequently without the consent of the plain- 
tiff, the possession of the defendant must be consi- 
dered adverse, and the suit must fail for want of pri- 
vity. Indro Ehoosun Deb v. Goluok Chunder 
Chuokerbutty . . . 12 W. R. 5 350 


iea 


Act X of 1859 , 


s. 4 — Pleadings — Per Norman and Hobhouse, JJ. 
(Baybey, J , dissenting), — Held that, m the present 
case, the defendant had not, either m the written 
statement filed by him or by his statements m exami- 
nation, raised the question, whether he was entitled 
to the benefit of section 4 of Act X of 1859. Hur- 
rah Sing- <v , Tuisi Ram Sahu 

[5 B. I». R., 47 : 13 W. R., 216 


164, 


Presumption - 


In a suit for enhancement, before giving a defendant 
the benefit of the presumption created by section 4, 
Act X of 1859, thei e must be legal evidence of actual 
uniformity of lent, for the whole of the twenty years 
immediately pie ceding the commencement of the 
suit. Rajnarain Roy Chowdhry v Atkins 

[1 W.R.,45: 5 W.R.,30 
Snip Narain Ghose v. Kashee Pershad Moo- 
kerjee . . . . 1 W. R., 226 


ENHAN CEMENT OF REIS TT-$ontinued 
3. EXEMPTION PROM ENHANCEMENT BY 
UNIFORM PAYMENT OP ftMT, AND 
PRESUMPTION — continued. * 

(5) Proof of uniform Payment— cowled 

Sufficiency of proof— continued. 

Ram Kishore Mundul v. Chand MunduS 

[5 W. R., Act X, 84 

Prem Sahoo v. Nyamut Ali 

[6 W: R., Aqt X, 89 
165 - 


Proof requisite 
of uniformity of rent— A. lyot is bound to give 
stnet pi oof of a uniform payment of rent foi twenty 
years That is a mattei which should not be decided 
m his favour on meie inference Sham Ball Ghose 
v. Boistub Churn Mozoomdar . 7 W. R. s 407 

Bungo Chunder Chuokerbutty v Ram Kanaye 
Bhawad . . . 10W. R., 256 

Sreenath Bose v. Poolian Mollaii 

- [17 W. R., 374 

166. — — Time for which 

the rent has been uniform — Uniform payment must 
be shown, if not for every year m the twenty years, 
at least for the greater portion of that penod,aiidfor 
years m the eaiher, as well as m the later, portion 
of the same. Surnomoyeb Dassee v. Sham 
Mundul . 9 W. R„ 270 

167. 


---- Act X of 1859, 

s. 16. --.Kent of talooh. — Presumption —Section 16, 
Act X of 1859, does not lequne pi oof of actual pay- 
ment of one i ate of rent for twenty years, but that the 
rent has remained unchanged for that penod. Uni- 
form rent for the twenty years preceding the suit ought 
not to be presumed upon evidence which only touches 
a portion of that period on the other hand, it is not 
necessary to have evidence bearing directly on every 
one of the twenty years. It is sufficient if the whole 
time is included within limits upoa which the evi- 
dence bears, provided the evidence leads to the belief"* 
of uniform rent. Foschoia v. Bcteo Chu^er Bose 

[8 W.R.,284 

Rashbehaey Ghose v , Ram Coomar Ghose 

[22 W. R., 487 


Evidence of 


^68. “ — — VCM/C WV© U J 

each years rent — Umfoim payment of lent for 
twenty years may be presumed without proof of such 
payment for eveiy separate year. Komul Loohun 
Roy v. Tumeerooddeen Sirdar . 7 W. R., 417 


• Presumption 


169. — _ _ „ 

Act X of 1859 , s 4. — Proof of uniform payment of 
rent up to the date of suit is not absolutely necessary 
to entitle a ryot to the benefit of tlie presumption 
under section 4, Act X of 1859, in a case when the 
landlord has refused to take rent foi a few years be- 
fore suit. Gyaram Dutt v. Gooroochurn Chat- 
TEEJE A 2 W. R., Act X, 59 

170. — — Interruption m 

proof of duration.— Act X of 1859, s. 4 — Presump - , 
tion — In a suit for a kabuhat at an enhanced rent,— 
Held by Setgn-Ivarr, J., that, as there was a break 
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OF B1DW!-wii« 

3. KXKMPTION* FROM ENHANCEMENT ID 
UNIFORM PAYMENT OF HUNT, AND 
PKEtttj M I»TION — continued 

( b ) PROOV OF UNIFORM 1 >A YTVI ENT — C0 11 1 1 B W'(L 

Sufficiency of proof -connived. 

of thn»o years hi the period of uniform payment 
which would give rise to the presumption of umiorui 
Iflddmg from the time of the Permanent Settlement, 
the Judge, instead of accepting dak In las, mciely be- 
«.iuse tlrey were not denied hy the plaintiff, should 
hive found whether the dakhilas weie satisf aetoi ily 
pi oved and attested, and, if so, whether they could 
legally support a uniform payment for twenty yeais 
Radha Kant Dub v. Khema Dossre 

[7 W. B*, 105 

(o) Variation 1 by Change in- Nature or Kent 
and uy Alteration <w Tenure 

171. — Uniformity in rata.— Fa- 

rialfon.— Uniformity m the amount actually* paid 
is not required to raise the presumption under see* 
tion t, Act X <>1^1856, hut. umlmmdy m the i.itor 
agreed upon, either evpiessly oi impliedly, between 
the paities to be paid Moran ft Co r An end 
C iiUNDER Moeoomdar . 6 W. B., Act X, 35 

Sham Oiiurn Koonhoo v, I hv a it ran at it Kin 

HER RAJ . 19 W. B*, 100 

172. • — AH X of m % 

it, 4 , — Jtent Humped in amount hut tit mine rate,— 
The words oi section t, Act X of 1851), refer to tin* 
rate as well as the amount oi rent Therefore, 
where from 1836 to 1858 a ryot had paid rent at the 
same rate, hut m 1856 the rent was, hy order of the 
Civil Court, changed, and a propmtimmte amount ic- 
imtted m consequence oi a portion oi the land having 
been lost hy dihmon,-— //c/d that the remaining por- 
tion of the rent being levied at tbe same rate as be- 
fore, the ryot luul not lost his right to avail himself 
of the provisions of section 4, Act X of 1856* ItiASfi- 
UNISHA V* TEKTJN JhA 

[I B. U. B., S NT , 18 : 10 W. B., 246 

Kenabam Mullick v. Kamkoomar Moor eum kk 
[ 2 W. B., Act X, 17 

]73. l Imt in fond 

( Jihaoli ). — Act X of is fit), .vs, 3 and 4 , — 

A tenant who has paid at the same hhaoti rate— 
'i.p,, m kind— for a period oi twenty years, is enti- 
tled to the presumption of section 4, Act X of 1856, 
and to exemption from enhancement under section ft. 
Bam Dayal Singh v. Latuumi Naha yak 

[6 B* L. B„ Ap„ 26 : 14 W. B„ 388 

*174, — * Kent in fond 

(Jihaoli) mrt/tnt/ in proportion to crop,— AH X 
of 1$BQ, ft* 4k— A bhaoli rent, varying yearly in 
amount in a iked proportion to the produce of the 
crop, is not a fixed unchangeable rent of the nature 
contemplated by section 4 oi Act X of 1856. 
Mahomkh Yaooob UosftBur v, Chowury Waheyh 
Ally 

[1 Ind. Jur. t tf. ar 29 s 4 W. B* Act X, 23 


ETYHANTCEMEN'T OF B EBFT— emi t inued, 

, KXKMPTION FROM ENHANCEMENT ItY 
UNIFORM VA f YM ENT OF HUNT, AND 
PR FSU M PTION- continued, 

(<) \ mmation » v Change in Nature ok Rent 

and e\ AucEiarioN ok Tenure— continued, 

Uuilonmty m rate- continued „ 

IIlM'UAN PaRHHAD e liiAMJUa SlNGtr 

1 6 JST. W., 371 

Txiakoor Pjjrsua dv Mahomed Baku 

[8 W.B., 170 

175, Rent ?» fond, 

(i bfotott ) varying noth amount of nearly pro* 
duce — AH X of mi), ss, 3 and '/ J AH A/7 II 
of lb"/ 3, an, d and 6Y--A rent m kind (blmoh) which, 
though it vanes yearly m amount with tlm vary- 
ing amount oi the yearly pioduee, is lived as to 
the pioportion it is to bear to such pYodnee, is a 
lived rent within the meaning of set turn 3 of Act 
X of 1856 (corresponding wdh set (ion f> of At t 
XVIII oi 1878), A tenant, therefore, m a pernm- 
neutly-Nettled distnet holding his land at such a unit 
in entitled to claim the presumption oi !av\ declared 
in section 4* oi Act \ of 1856 (coriespondmg with 
section 6 of Act XVUI of 1878), li he proves that, 
tot a pound of twenty years next before the com* 
memement oi the suit, to enhance hit* rent, In* has 
paid the sunn* piopoitnm of the produce ol his hold- 
ing IIanuaian Parmiao e, Kai'i.imk Pvviniy 

! I. U U , 1 Alt, 301 

176# - — — — - Abatement of 

rent for uncu/turatdc land. Act A of l Sod, k 
4. Where an abatement of rent was allowed m a 
lump sum upon a lump jummu on account of lauds 
having been rendered uucultumhlo by (be merilmv of 
a nvei, the aha-tement was held not to vary the rate 
of rent so us to debar the ryot, from the ’benefit of 
the piesumptum under Act X oi 1856, section I-. 
Radua UoniND Roy p, K yam utogli a h 

[21 W * B, f 401 

177. — — - — — A Item t ion in m to,* -Proof 
of variation, -Payment bn tenant, A meie altera- 
tion m the rate oi rent, on the part of n pcnumtnr 
or person othei than the tenant will not prove a vari- 
ation, unless it be shown that the tenant submitted 
to or paid that, vailed ami enhanced rate. Coral 
M undue e. Nomio Klshen Mook H urm 

15 W. JR*, Act X, 83 

178. — — Variation of rent shown In 

dakhilas. ~ Average if payments of rent 4Vlieie 
daklulas an* iched upon to prove uniformity of lent 
and any variation m the dakhilas is found to must, 
there must be a distinct (hiding as to whether tlm 
short payments of one year were made up the next 
year, the variation primd fane being evidence that 
the rent was not uniform, Rwuadou Uanooukv v, * 
LucfcUBK Naha in M undue . 8 W* It, 488 

170. — - — - Additional illegal cobs for 
additional land.- Immaterial variation, - Addi- 
tional rent, for additional lamb and the addition of 
a small illegal cess, are nut such variations of the 
pmjxT rent an deprive the tenant of tin* pri «ifmpt ion 
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DIGEST 

ENHANCEMENT OF RENT— continued. 

3. EXEMPTION FROM* ENHANCEMENT BY 
UNIFORM PAYMENT OF RENT, AND 
PRESUMPTION — continued 

(c) Variation by Change in Nature oe Rent 

and by Alteeation oe Tentjee— continued. 

Additional illegal cess for additional 
land— continued. 

arising from twenty years’ payment of uniform rent. 
SUMEEROODEEN LUSHKUR V HURONATH ROY 

[2 W. R., Act X, 93 

180. Slight variation. — Imma- 

terial variation — A variation of one anna is not 
sufficient to destroy the uniformity required by sec- 
tion 4, Act X of 1859 Mtjnsooe Ally v. Buno 
Single 7¥.E., 282 

ft 

181. Im material 

variation. — The variation of a few annas in the da- 
klnlas, when not pioved to be a variation m the 
annual louts, is not sufficient to deprive the ryot of 
the bench t of the piesumption Taea Soondeby 
Burmonya v. Shibessue Chatteejee * 

[6 W. R., Act X., 51 

Elahee Buksh Chowdhry v. Rooptjn Telee 

- [7 W. R., 284 

182 . Nominal reduction in jum- 

ma. — Immaterial variation — A nominal reduction 
in the jumma of one anna and three pies, and that 
too in the ryot’s favoui, is not a vanation that de- 
prives him of the benefit of the piesumption created 
by section 4, Act X of 1859. But the acceptance of 
a tempoiary kabuliat annuls such presumption. Ram- 
exjtno Sircar v. Chunder Mooehee Debia 

[2 W. R., Act X, 74 

Nor does an unexplained vai lation of one rupee in 
a total jumma of sixty rupees Anundolall Chow- 
dhry v. Hills . . *4 W. R., Act X, 33 

Watson & Co. v . Nund Lal Siecae 

[21 W. R., 420 

183. Alteration in jumma.— -Im- 

material variation. — It must be a variation which 
affects the integrity of the jumma Gopal Chunder 
Bose v Mothoor Mohun Banerjee 

[3 W. R., Act X, 132 

Hills v. Huro Lal Sen . 3 "W*. R., Act X, 135 

184. Material difference.— Dif- 

ference in amount. — The difference between Rll-13 
and R13-4 was lield sufficient to destroy the piesump- 
tion of a uniform payment of rent. Bissesstje 
ChUOKERBUTTY V. WOOMACHUEN ROY 

[7 W. R. 9 44 

185 . Rent paid in different coin- 

age. — Rent is not altered by being paid in a different 
coinage, viz , in kaldar instead of sicca rupees, and 
tbe apparent addition of one anna per rupee (the dif- 
ference m value between the two kinds of rupees) is 
n$t a real addition to the rent. Rocha Ram Mise 
v. NagaDoss . 2N. W.,92 


OF CASES. ( 1618 ) 

m- 

ENHANCEMENT OF REN$— continued. 

3. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT 0$ jfiENT, AND 
PRESUMPTION — continued. 

(c) Variation by Change in Nature or Rent 

and by Alteration op Tenure — continued 

186. Variation of rent from-* 

change of currency. — A variation of rent from 
change of currency only is not a variation rebutting 
the presumption ansmg fiom uniform payment for 
moie than twenty years Ram Goomar*Mookerjee 
v. Rugoonath Mundul . . 1 W. R., 350 

See also Kalee Churn Dutt v. Shoshee Dossee 

- [1 W. R., 248 

IvATTYANI DeBEA V SOORDUEEE DEBEA 

[2 W. R., Act X, 60 

See Meer Mahomed PIossein v Forbes 

[22 W. R., 310 : L. R., 2 X. A., 1 

187. Consolidation of jummas. — 

Act X of 1859 , s 4 . — A consolidation of jummas 
into one tenure does not deprive the ryot of the 
benefit of tbe presumption under section 4, Act X of 
1859, if it can be shown that the rent has not been 
changed This pi mciple applies also to jummas which 
have been derived m part or xn whole with the con- 
sent of the landlord, and which are subsequently con- 
solidated into one jumma. The presumptions of sec- 
tion 4 are not restricted to holdings, but refer sim- 
ply to the fact that land has been held by a ryot at a 
rent which has not been changed for twenty years 
before the commencement of the suit Raj Kisiiore 
Mookerjee v Hureehur Mookerjee 

[1 B. L. R., S. N„ 8: 10 ¥. R„ 1X7 

188. — Holding cre- 

ated since decennial settlement. — He must be entitled 
to the presumption in respect of the whole tenure as 
consolidated. If one of the holdings constituting it is 
shown to have been created since tbe decennial settle- 
ment, tbe piesumption cannot b5 made as to the uest. 
MoULA BuKSH V. JODOONATH SADOO KHAN 

• * [23- W. R., 267 

189. — - Presumption . — 

The consolidation of several holdings into one, or the 
omission of fractions by the settlement officer, cannot 
deprive a ryot of the benefit of the presumption under 
section 4, Act X of 1859 Lukhi Moni Haldar v . 
Gunga Gobind Mundlb 

[W. R., 1864, Act X, 126 

Khoda Newaz v Nubo Kishore Roy 

[5 W R., Act X, 53 

190. Division of Bolding among 

heirs.— Preservah on of continuity of holding.— The 
division of a ryot’s holding among his heirs, the con- 
tinuity of the holding not being destroyed, does not 
deprive the ryot of the benefit of tbe presumption 
under section 4, Act X of 1859. In the latter case 
the default of one shareholder will vitiate the tenure 
of all, and give the landlord a right of enhancement. 
Hills v. Besharuth Meer . 1 W. R., 10 

X91. * division of tenure.— Act X 

of 1859 , s. 4. — Extent of proof necessary. — Inorc(er 
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ENHAWCB^ENT OP BHCTT -cull/ nnn . I 
S. KXKM1TION KHOM KNIIANOKMKN I' in 
UNI FOirtl PAYMENT OF It ENT, AND 
PRESUMPTION umtintmL 

( i ) Variation ny Cuanhe in Nature or Rent 

A N i> UY AUTERATION OF TENURE -~OOttUWitL 

* Division of tenure-— td / n ned. 

In Ih.iii himself within sections 13 aiul 4, AH X of 
lsr»o i i M>t need only show that the particular land 
u hit 1 1 i i In r subjoct*m suit, not the whole tenuie of 
whuh 1 1 m iy once have foimed a part, has heen held 
at an mu Inured lent since the Permanent Settle- 
ment. It- is not necessary that the land should have 
remained a sepatalo holding-, Kasioenath Nuhtckr 
t. Bama Soonuery Do&aiA . 10 W. R,, 429 

192, Variation of rent of un» 

divided fractional share.- - AH X of WHO, v, «#.— 
Presumption of uniform it //.—A change m the rent of 
an undivided fractional part of a tenure is to he consi- 
dered an a change m the rent of the whole tenure mid 
thorefoie destroys the premmiption to he mined tmdi* 
section 4, A<‘t X of 1854. M Allow KD Muouken 
Mirdua v , Goi*Ah UAim Tauore . 2 Hay, 514 

193. — Distribution of* rent a ftor 

sale of iiortion of tenure —At a// / l/l of 

JhW,#* 4.— The sale of a portion of u tenure involv- 
ing a distribution of the rent over two parts does not 
amount to a change of rent withm the moaning of 
Bengal Act VI II of 1804, section 4, Soodha Moo** 
Kins jc DoaaKK v. Ham Uuote Kurmukar 

[20 W. R„ 419 

194. Temporary holding by one 

of several joint owners under arrangement 
"~*AH X of JHr/Ji v, A temporary lumngement 
among joint owners by which one of their number in 
allowed to hold a portion of tin' joint property on 
payment ot a coitam sum of money, dot's not convcit 
the occupier into a ryot hohhug at a iked rent, or 
entitle him to the bmieiit of the presumption under 
section 4, Act X of 1854. RomtooiWN Tewarue i\ 
Bibukn Dut'jk Do a is y f , % W. R„ Act X, 92 

195 , — Partition . — ICri denee of pre- 

vious enhancement m a mat by another eo-znn hi* 
d ar, — Ta look. — Bony, Act rill of IHtlth a 17 . ~ 
More than twenty yearn befoie the institution ol a 
suit for the enhancement of the rent of a shine in a 
dependent talook, the /.emindari under which the talook 
was held was partitioned under a hatwara among 
three ssummdars. A ten -anna, sluio was allotted to 
one (the present plaintiff), a four-anna share to 
another, and a two-anna share to a third. The talooh- 
dars continued to hold the entire properly, and paid 
the rent apportioned by law severally to eaeh of the 
parte entitled, in 1801, the owner of tin* two-anna 
share obtained a deereo against the lalookdars for en- 
hancement of the rent, of Ids shaie In the present 
suit against the same talookdars, the defendants con- 
tended that the rent of their talook bud not lieen 
changed for a period of more than twenty years 
before suit Held that the '‘talook/* uhhh was 
intended by section 17 oi tin' Kent, Art, was the 
original talook, and that H the del endani soon Id show 
that the rent of that talook had remained unchanged, 


l-lNTIIAISrCDMEHT OP 

; EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT OF RENT, AND 
PRESUMPTION- continued* 

(() \ \ u i ati on nv On Alton in Nature or Rent 

AND It V AUTERATION OR TlJNWltK ***vout inued. 

Partition —nmfnined. 

either in its original entirely, or apportioned ns it 
had been under the hatwara, they would be entitled 
to the benefit of the section, but that the decree in 
the suit of 1801 had tin' effect of enhancing the lent 
payable lor the whole talook, and that the plaintiff 
could avail herself of that decree, although she was 
not a paity to it. Sarat SooNUARY Dauea a. 
Anxjnj) Mourn Burma Giutttaur 

[I. L. R., 5 Calc,, 273: 4 C. D. R, } 448 

i * 

4. NOTICE OF ENHANCEMENT. 

(a) N KOKHHXTY OF NoTHIE, 

190 , — . — Intormodiato tenure.— Heny. 

Bey, I* Hf of 170, h a*. A/. A person holding a tenure 
oil an uileunedute character m entitled to a notice 
under section 51, Regulation VHl of 1 743, before bis 
rent can ho enhanced, Nxlmonuk Simiu c, Chun Dint 
Kant Ban eider . „ , 14 W. R, 201 

197 . — — . Tullubi bromutlur tenures 

— Heiuf Hey, l 1 11 of 110 /, v. Ftl, A tullnlu hromut^ 
tui teuuie, which 1ms been held ns uu b ft mu (lie Brno 
of the decennial settlement, is such an intermediate 
tenure us entitles the holder lo a notue under sect mu 
51, Regulation VHl of 17*43. Njemonks; Sin* hi 
Deo n Oupn»»wuiu«t Busmonm 

1 1 , U R. ? 2 C «lo„ 120 : 20 W, R„ 200 

198. * Heet'Bsity of not wjk Act X 

of /.SAP, A", L'L - A suit tor enhaueemeni of rent earn 
not be supported without there has been a previous 
service of notice utidep Act X ol 1H5U, seetion HI, 
Akhav Bunker CiureKnumrTrv n. In oka Buemun 
I>»» Hoy . . . 4 B, U R. # fd B n 08 

8. (I Ukhov Sunkuu (hiurunuuM i'Y e, Inurd 
BuouhtrN Dim Hoy , 12 W. R., F. B., 27 

199. j (i/ x of /.SAP, 

,v tti Hpeafinttinn of grwnuh of t nhnueemenf. 
--Under seetam 13 oi Act X of 1854, no tenant 
ns liable to enhancement unless he is duly mi rved with 
a pioper notice 1 at a proper time specifying on what 
ground enhanced rent is demanded, Mautaii Kdoer 
v. Birnnno Sinuu , , . 4 N. W„ 88 

BlNIHiSdUUKE DUTTBlNtm T* 1)0MA SlMHl 

[0 W. It ., 88 

Buruda Kant itor n. Hauua Churn Buy 

(13 W, It., 103 

gOO. — — Express ungngemimt for 

specified rent, . iH X of fSX% a . to, - Hi et inn 1 it, 
Act X of 1854 (requiring previous amice id notice) 
lm r s no application to a case m which there is an ex- 
press written engagement between the putties provid- 
ing bn the paymeid ol rent ul a spftilud i.de from a 
spmlud pdiut oi turn IDDuuiMhn njh.r Miuou'tt- 
UAR C, IIURC UtOaUKJSO BUCTI'AHI All.il r * 

1 17 W. It„ 258 
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ENHANCEMENT OF RENT —continued. 

4 NOTICE OE ENHANCEMENT — continued, 
(a) Necessity or Notice — continued 

201. TJ nder-tenants and ryots. — 

Specification of grounds of enhancement . — Ground 
of enhancement — Act X of 1859 , s 13 — Section 
13 of Act X of 1859 is applicable not merely to 
ryots having rights of occupancy, but to all under- 
tenants and ryots The landlord cannot, by giving 
notice of enhancement, compel the tenant to pay inoie 
than a reasonable rent, and he cannot enhance with- 
out notice specifying the giounds of enhancement 
Bakranath Mandal v Binodeam Sen 

[1 B. L. R., F. B., 25 : 10 W. R., F. B., 33 

202. Ryot without express en- 

gagement.—^ X of 1859, s 13 -—lteg. VII of 
18X2, s&. 7 and 9 — Wheie an undei -tenant holding 
oi cultivating land undei the conditions mentioned m 
section 13, Act X of 1859, enters into no iresh engage- 
ment at the time of i e-settlement, he has a right to 
receive a wntten notice before he can be called upon 
to pay enhanced lent, the piovisions of that section 
quahiymg those of sections 7 and 9, Regulation VU 
oi* 1822. D’ Silva v Kajcoomar Dutt 

[16 W. R., 153 

m See Enayetoollah Meah v . Nubo Coomar 
Sircar . . . 20 W. R., 207 

„ WOOMANATH ROY CHOWDHRY V. DeBNATH IlOY 

Ghowdhry . . .16 W. R. s 471 

203. Suit to set aside alleged 

right to quit-rent tenure.— Act X of 1859, s. 
18 . — No notice is required under section 13, Act X of 
1859, to set aside an alleged light to a (put-rent tenure 
in a suit for declaration of title Ghunshyam Chobey 
4?. Kasheenath Shanteekaree 

[3 W. R., Act X, 4 

204. Accreted land afterwards 

diluviated. — Act X of 1859, s. 13 . — In a suit 
brought by a zemindar for two years 5 rent on account 
of newly-foimed land which had accieted to the de- 
fendant's old jole, but had since diluviated, wlieiem 
the Civil Couit decreed the rent, allowing defendants 
to retain possession as tenants , — Meld that no notice 
was necessary under section 13, Act X of 1859, be- 
foie lent could be demanded by the zemindar m the 
case. Watson & Co. v. Neel Kant Siboab 

[10 W. R., 330 

205. Suit for arrears of rent of 

excess land. — Act X of 1859, s 13 — A suit for 
arieais of rent of a quantity of land alleged to have 
been held by defendant over and above the quantity 
covered by his pottah was held to be in substance a 
suit for rent at an enhanced late, lequiring the issue 
of a notice under section 13, Act X of 1859. Thex- 
mee Bbldar 4i. Ram Kishen Lall 

[15 W. R., 71 

206. Decree for rent according 

to yearly assessment. — Act X of 1859 , s 13 — 
Where a decree of 1848 gave plaintiffs the right to 
assess and to receive the lents for each year accord- 
ir% to the assessment made for that particular year, 
a notice undei section 13, Act X of 1859, was held 


ENH AN CEMENT OF REOT— continued. 

4. NOTICE OF ENHANCEME|n ^—continued, 

(a) Necessity oe Notice —continued. - 

Decree for rent according to yearly as- 
sessment — continued 

not necessary when the lent found assessable for the^ 
yeais foi which rent was claimed varied flora what 
was found assessable m 1S48 S ale hoonisba Kha- 
toon v. Mohesh Chunleb Roy 

• [17 VI. R., 452 

207. Land Reid under ootbun- 

dee tenure or otherwise. — Act X of 1859, s. 13 
— Whethei land is held under am ootbundee tenme 
or not, the tenant is entitled to notice under section 
13, Act X of 1859, before the late at winch he pays 
can be enhanced. Dwareanath Misree v Noboo 
Sirdar . . . , 14 W, R„ 193 

208. Lease, stipulation m for 

increase or decrease of rent according to ex- 
cess or diminution m amount of land. — Beng. 
Act VIII of 1869, s. 14. — A lease from generation 
to generation gave the boundques of the land leased, 
estimated the area tlieieof, and fixed a certain rent 
per bigha. Is contained a condition that if on measure- 
ment the actual quantity of land should turn out to 
he either more or less than the estimated area, the 
lent should be inci eased oi decreased in proportion 
at the same late pei bigha. In a suit for enhance- 
ment of rent, on the giound that the land leased con- 
tained moi e than the estimated number of biglias, the 
lease being one which did not specify the pciiod of 
the engagement, — Held that notice of enhancement 
was necessary under Bengal Act VIII of 1869, sec- 
tion 14 Ekram Mundtjl 4?. Httlodhur Pal 

[I. L. R., 3 Calc., 271 

209. Stipulation in pottah. for 

increase in rental to be made yearly. — Beng. 
Act VIII of 1869, s . 14. — Suit to recover rent as 
per pottah. — Where a pottah m irs terms expres sly sti- 
pulates for an increase of^rental according as tfye 
lands let are brought Vmdei cultivation, and a mea- 
surement taken, a landlord is entitled to lecover such 
increased rent as agreed upon m the pottah without 
serving on the tenants any notice under section 14 
of Bengal Act VIII of 1869. Nistaeini Dasi r. 
Bonomali Chatteeji. Dino Nath Das v. Bono- 
mali Chatteeji . I, L. R., 4 Calc., 941 

[4 C. L. R., 278 

210. Lands found in excess. — 

A notice of enhancement, according to the rate men- 
tioned m an agreement, is necessary as to lands 
found m excess on measurement wheie no term is 
specified in the written agreement. Btteodakant 
Roy v. Sib Sunkuree Dossee 

[4 W. R., Act X, 35 

2U. Contract to 

pay for excess land after measurement. — Notice — 
Bent Act {Beng Act VIII of 1869), s. 14 — When 
a tenant contracts to pay rent at a certain rate for 
any such land as upon measurement may he found 
to be m excess of the estimated area, it is not necos- 
saiy to serve him with notice under section 14 
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EHHAlfCBiiElSW OF EEITT~cob(i)ihi <1 
4. NOTICE ,OV ENHANCEMENT — confmui </ 
(a) Nkokhsity of NoTrem— continued* 
Lands found in excess— continued 

r 

the Kent A el before instituting a suit fm the rout of 
c-iny additpial land, nor is it necessary that ho should 
be present at the measurement Dwahkamatii -a* 
Hauubam Lasker . I, L. E„ 9 Calc*, 72 
[IX C. Ii. B„ 320 

212. Mistake mm ea« 

s u>, merit — Act X of 1859, s. 17 . — Section 17, Act 

X ot 1859, is applicable to cases wliQie the land was 
undoubtedly included m the original tenure, but it 
lias been found m a fresh measurement that there 
was some mistake m the formci measurement, and 
that a greatei amount of lent ought to be paid, not 
in lespeot of any fresh land, but in respect of land 
which was included in the oi ignml tenure, Phan- 
xisisbn Baqohem v. MoNAiOHiNNia Danbkiu 

[17 W . E., 33 

213. — Jim (/at Art 

V III ofJSU! y, ,v,s 18 <wg/ llh — Rent off i cm hinds,- * 
In a suit for ai rears oi lentalim deduction of pay- 
ments where tin* claim endnaced excess lands lound 
after measurement, and was basis! on a kabubat 
winch stipulated that the ryot would pay lor Much 
excess at the same saio as for the vest of the land, 
and from the date of the kabuliat,-** Held that there 
was no question of enhancing the rate of rent, and 
the ryot was not entitled to notice under Bengal A< t 
Vttr of 1 8150, sections 18 and 19. B\1U Nahain 
Lalp v* Grimnmt Sinchc . * 19 W, B„, 108 

214. Accreted land. Enhance* 

ment of rent after aacn hon.— Notice of enhance* 
went — lie of/. Aid Ell! of JS69, s Id.— Reg. 

XI of 1825, s. 4, el. 1.— Before increased lent, 
on the condition laid down m Regulation XI oi 
1825, section 4, clause 1, on account ol tin* men of 
huH hold by a tenant 1 under a permanent tenme hav- 
ing been increased by accretion, tan be recovered, a 
notice must bf sei ved upon the tenant under Hcctmn 
14 of Bengal Act VIU ol 18(A), informing him of the 
amount of rent to be imposed and the grounds upon 
which it is claimed, Ramnxmusn JManjmjk a. 1 *au- 
ntrTTY Das see 

[I. L. E., 5 Calc., 823 : 6 C. L, E., 302 

216. Landlord and 

tenant — Arrears of rent, Suit for.— Notice of 
enhancement — When land 1ms accreted to a ryot’s 
holding, the rent paid by the lyot may ho enhanced m 
respect thereof under tlio provisions oi* clause 8, sec- 
tion 18 of Bengal Act VIII of 1809, and no suit for 
rent in respect oi such act return will lit* unless a pro- 
per notice of enhancement lias been previously given. 
liamnidhm Manjeo v. Par kith/ Dassee, L L. R,, A 
Calc,, 823) followed, Bito.riiNiutA Coo utah Buoo 
HICK 01. W001?JSNPM NAKAW 8XN0lt 

ILL. B., 8 Calc,, 700 

1218 » Suit after permission to 

Eoxd at old rent. — Subsequent to declaration of 
right to enhance.— In aformor* suit brought by a ryot 
against the boldor under a temporary ijara extending 
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4. NOT I OB (W BNItftNUBMBNT -continued, 
(a) NidOKHSITif OF Notiou - continued. 

Suit after permission to hold at old 

tant—toufinued. 

down to 1271, a decree was passed maintaining tho 
1 1 ii id »r\s right to enhance. But notwithstanding this 
d< < i<t l lie ryot was by express agreement allowed, ami 
in I k I < outinued, to hold at the old rates. On the ex- 
po at mu of the rjura the zemindar entered upon the 
lands, ami after collecting a part of the rents for 
1272 gave the plamtiif a putni of the estate from 
3278, and an assignment of the light to collect the 
uncollected portion of the rents ot I27d The putm- 
dar now sues to recover from the defendant (he rent 
for the remainder of 1272 and for 1278, at (he en- 
hanced' rates deuced to tin* ijarmbtr, Held that 
neither the zemindar nor the putmdar could recover 
enhanced rents fjoui the ryot without some notice, 
Boounakain Himiu r. Ruwao hAtu Mux nun 

| 7 W. U., 190 

^ 217. — — — — Previous decree after no- 
tice before Act X of 1869. Suit for subsequent 
arrears, ~~ When* notice of enhancement was issued 
aeeoiding to the law m force before Act Not 1859, 
and a decree obtained by the zemindar wlm h am or- 
tamed the liability oi the cultivator to an enhanced 
rate of rent and awarded a i corns at (hat, rate, Held, 
that a suit by the zommdm lot mean tor the years 
subsequent to the dceicc at* the enhanced into thereby 
determined was legal and good without issue of any 
fresh notice under Act X of 1859, and tin* eilect of 
the decree nseetfaimug the liability to euhimcid unit 
still continued, not withstanding it was not executed 
and arrears not uncovered under it, Mim/./ovi A to 
Kuan a. Siumm/miN Sinus . 3 Agra, 277 

2t8, — - — Kommlty for fresh notice. 

— tet X of t Stitt v, t.i Notice of t nhanei mmit. - 
Where a /cmimlar seived a notice of enhancement of 
rent on the ryots ot a mnu/uh, and uftei wards granted 
a lease ol themou/.ah toUieplamt.UT, Hi A/, the plain- 
till’ was entitled to sue for enhancement upon the not ice 
already served. Khasm Huy i\ Faimand Xu Kh in 
1 9 B, L. E„ 126 : 18 W. ll %> 144 

(A) FOOT ANP SlTKFtCUBNCJY OF NOTICE, ANl> 
INKOUM AUTIKS IN— 

. 219. — * — Accuracy and precision 

m notice , — Notice to pug lump sum on land /a 
possession.— A notice of enhancement must be reason, 
ably accurate and precise, A notice to pay a lump 
sum on the whole laud in and out of deft ndauFs pos* 
session is notHuilieient. Tahacuanu Kov in Run- 
NAltAM KuiiMimAE 

1W. E„ 1884, Act X, 118 

220, ~ Prospective notice. - l>fo. 

adcantage, to tenant,™ A notice of enhancement 
Rliould not he prospective, the principle Rung that 
tin* ryot should he prepared to meet, the Haim on 
grounds existing at the time the not he is received, 
Bsunatk Koonwab tn Umu Kmn wah 

[12 W.B., 682 
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ENHANCEMENT OP KEN'S -continued. 

4. NOTICE OF ENHANCEMENT — continued, 
(b) Form and Sufficiency of Notice, and 
Informalities in — continued. 

221. Requisites for notice.— Pre- 

cise nature of clam. — The gieat stnctness with 
which cases involving questions as to the form of 
notice of enhancement were dealt with has been 
relaxed m the latei practice of this Couit, and it has 
been held m the later rulings that a notice is good if, 
without containing the exact terms of the law, it 
states with sufficient precision the nature of the 
claim, the amount asked for, and the giounds on 
which the enhancement is sought, so that the ryot 
served with the notice may not he misled, and can 
clearly compiehend the case which he has to meet 
McGiveran v. Hurkhoo Singh . 18 W. R*., 2Q3 

222. Notice based on simple 

ground of rents having become less.— Abate- 
ment, — Bcnq. Reg VI LI of 1798 , ,s 51. — A notice of 
enhancement of the lent of a talook on the simple, 
giound of the lents having become less by degiees is 
not based on the “ abatement ” contemplated by sec- 
tion 51, Regulation VI II of 1793, oi any of the other 
grounds specified m that section. Ntjbo Kristo Mo- 
juomdar v. Tara Monee . . 12 W. R., 320 

223. Abatement . — 

Deng. Reg. VIII of 1793 , s. 51. — In a suit by a ze- 
mindar against his talookdar for an increase of rent 
under Regulation VII 1 of 1793, section 51, the notice 
served was held to be defective, because it did nob state 
when and for what reason the talookdar had leceived 
an abatement of Ins pmma, and thereby rendeied 
himself liable for the mciease demanded. Nobo Ki- 
shen Bose v . Mazamooddeen Ahmed Chowdhry 

[19 W. R., 338 

224. Notice describing interme- 

diate as ordinary tenant. — Reg. VIII of 1793 , 
s 51. — A notice deseiibmg an intermediate holder as 
an ordinal y tenant and avowedly served undei Bengal 
Act VIII of 1869, section 18, cannot be considered 
such a notice as is required by the pi o visions of Re- 
gulation VIII of 1793, section 51. Koomodinee 
Kant Banerjee Chowdhry v Huree Churn Tu- 
fadar 24¥.E„ 190 

225. Specification of rent and 

grounds of enhancement. — Dependent talook - 
dars.—Reg. VIII of 1793, ss . 48 and 51. —Non-re- 
gistration, — Tenants holding a permanent transferable 
interest intermediate between the proprietor and the 
ryots, and one which has been m existence fiom the 
tune of the decennial settlement, are entitled, before 
they can he sued for enhancement of rent, to a notice 
which not only specifics the rent, but also states the 
ground on which enhancement is claimed, and shows 

Jiiow the landlord has the right of enhancement, as 
well as the particular ground on which the rent is to 
beiaised. The fact of not having been registered un- 
dei the provisions of Regulation V III of 1793, section 
48, does not deprive them of the benefit of section 51. 
I^ilmoney Singh v. Ram Chuokebbutty 

[21 W. R., 439 

Shib*Narain Ghose v. Aukhil Chunder Moo- 
keejbe . , . . 22 W. R., 485 


e * 

ENHANCEMENT OP RENT-<5bw^e& 

4. NOTICE OF ENHANCEMENT-t-co^w^. 

(b) Form and Sufficiency of Notice, and 
Informalities in — continued . 

226. Specification of general * 

grounds.— Proof of grounds specified. — A notice 
of enhancement of an intermediate tenure, specifying 
that the tenant holds more lands than he originally 
did, and that the productive powers of the land and 
the value of the produce have increased otherwise than 
by the agency or at the expense of the tenant, is 
sufficient if the grounds are proved to exist, and if 
the rent claimed as fair and equitable is not more than 

is paid by the holders of similar tenures in the per- 
gunnah or neighbouiliood. Grish Chunder Ghose 
v. Ramtonoo Biswas , . 12 W. R„ 449 

227. Specification of particular 

grounds. — Deng. Act VIII of 1869,$ 18 —Sche- 
dule appended to notice. — In notices of enhancement 
of rent^ it is absolutely necessary that m the state- 
ment of grounds there should be some woids to show 
that it is the intention of the landloid to proceed un- 
xler some particular clause or clauses of section 18, 
Bengal Act VIII of 1869. It is not sufficient to leave 
this to he inferred from a schedule appended to the 
notice. Hoorul Munder v. Hurruck Dutt Kho- 
jas 22 W. R., 429 

228. — Act X of 1859, 

s 19 — Sufficiency of notice of enhancement — It is 
not sufficient tor a notice of enhancement of rent to 
allege geneially the grounds of enhancement men- 
tioned m section 17, Act X of 1859 It should set 
±oi th specific and tangible grounds of enhancement 
applicable to the particular case. Dwarf: A Nath 
Chowdhry q. Beejoy Gobind Bubal 

[10 W. R., 333 

Shumsool Osman v. Bunsheedhur Dutt 

[15 W. R., 366 

Banee Madhue Chowdhry v. T^ra Peosunno 

Bose 21 W. R., 33 ' 

Kalee Kant Chowdhry a.^Bhoobunwessuree 
Chowdhrain . . . 22 W. R., 416 

229. Notice not setting out 

grounds as in s. 17 of Act X of 1859.— A notice 
of enhancement which did not set forth grounds of 
enhancement in the words of section 17, Act X of 
1859, held not a sufficient notice Ram Saran 
Sing x>. Bhajan Dobay Karpardaz 

[6 B. Iu R., Ap., 155 : 11 W. R., 515 

230. — Suit for enhance- 

ment of rent dismissed on the ground of the insuffi- 
ciency of the notice of enhancement m not specifying 
the grounds on which it was sought m accordance 
with section 17, Act X of 1859. Dinanath Dabs v . 
Gugan Chandra Sen 

[7 B. L. R., Ap., 45, note : 14 W. R., 274 

Kalinath Chowdry v. Humi Bibi 

[7 B. L. R., Ap., 47, note : 12 W. R., 500 

Khondkae Abdoor Ruhman v. Wooma Churn 

Boy 8W.R.,330 ' 

Syefoolla Khan v. Kal2ie Pershad Sahoo 

[20 W, R,, 256 ' 

rs 
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4 NOTION OF MNHAmiKMMNT— fow/i///'-/ 

(6) FoAm and StfPKioittNOV or Notkm-:, \.,i> 

1 N VO It M Alai Ti KH IN void 1 11 til'd, 

231. — — — Indefinite and uncn * mi 
notice,— Notice til onhaucemeut nhould dwtim 1 1\ < I 
lorthqhc gromulH upon which enhancement ol mil 
im sought. -Notice ot enhancement to the effect “ I It 1 1 
n$i the rent oL k the hunt ** (m the occupation ol (la 
tenant) u is below the rates prevailing m the pexgun- 
nah ami in adjacent places, and as the productive powci s 
of the land and the value ot the produce have in- 
ei eased, and as the patit lands have been cultivated, 
I am entitled 1 o receive from you R79 1,-5-7-111 pm* 
annum/ 1 was held to he indefinite and uneoiiam ; and 
therefore no suit thereon could He for enhancement 
of rent Guiund Kujnlau Omowdhbx v t 11 into 
CjDLANDltA NAU 

1 6 B. Ii. R„ Ap„ 61 : 11 W. R.» 671 
21 W. It., 442, note 

Nilmonhy BiKaxr v, 8au0hju;onmj Duma 

1 12 W, R.; 441 

HAM Oil AN DIM, CuoWDHHY 1 h ItATAK OoRAta 
11 n Aim u hi , 4B ( L, R„ Ap , 62 , note 

IIjikkalatj Skat, v, (kimiAxmi'u Hj.n \iuittv 

1 1 Inch Jux\, O. S , 8 
W. R„ F. B., 19 : Marsh., 00 : 1 Hay, 229 

232. * Motico not specifying clause 

or section of Act under which enhancement 
was sought, A notice of enhancement held to he 
fcmltieiuut although it did not specify in terms the 
clause or Hcethm of the Act under which enhancement 
was Nought. Hum Ait I’AiUtoH Nahain Hoy *>» Uauji 
B imoxt JJuumiok 

1 8 B. B, R., Ap„ 154 : 16 W, R„ 39 

Kapha BAhiaAii Ghosh i\ Bkhauu<aij Mookhimijk 

[6 B. B, R., Ap„ 165 ; B. C. 12 W. E„ 637 

n 

233. — — - — — — A notice of en- 

hancement Hinted that “you the defendants pay Icnh 
than other ryots m the neighbourhood, and therefore 
you are to pay fm the luture tmeh and such eaten, “ 
held not a NuUieieut notice an contemplated by section 
17, Act X ol 185U. SiUSMtiOLUteMAN ?\ JiANhIDIt Alt 
Butt . . * . . 7B. L. JR., Ap., 32 

234. — — In a Huit for en- 
hancement of rent of an intermediate ttmme, a notice 
to the following idled, wan held miiluueut * “ Von (de- 
fendant) hold a taknliiNhi talooh, the rent of which 
has always been of a varying nature; you have been 
called upon to make a NeUlemenfc with your landlord 
at the pergmmah rates , by tin* immemorial eUNtom of 
the pergmmah, the holders of Much ialoottH an yearn, 
after dedueling 10 pm* cent, of the fair jmuma for 
collection charges, and 10 per cunt, for malikaua, are 
hound to pay the residue as rent, to the zemindar. 
You hold ao much laud which, according to rates paid 
for similar kinds of land in the name and adjacent 
villageH, ought to pay Bitch and such a gnmtt rental; 
from tins deducting your 29 per cent, on account of 
malikana and collection* charges, the remainder (ho 
much) ought to he paid to me m my rent, and you 


ENHANCEMENT OF RENT -vmhumh 

k NOTKMfi OF WNHANGKMKNT -vimhitmi, 

(b) Form and BiwkhivNOV or Noti<% and 
iNRorat uaTiiiH in tout unit'd* 

Notion not specifying clnuso or section 
of Act under which culnmcmuent was 
sought void hmvd, 

tn hereby called upon to pay (hat amount,” Jan* 
Non\ e GllUSU UlttlNDHA (hUUMvRHmiTTY 

[7 B, B. 14, Ap„ 44 :|15 W, R., 335 

235. Oxnxssxon to state mode of 

increase of produce or productive powers of 
land.— A notice of enhancement under the second 
elauHO ol Beet ion 17, Act X ot 1 Hot), ih defective if it, 
omits to slate that the value of the produce or the 
prududhe poweiH of tin* land have been increased 
othenviHC tlian by the agency or at the expense of 
the ryot himHclf, HoojaatAm e. Hhuijk Tiiakoou 
1 0 W, B.,Aet X, 44 
, 238. -Notice with ground vague- 

ly stated, A notice haned on the that ot thegumiaU 
m sect urn 17, Ad. X ot IHfdh and specifying “that 
the rates paul ate below those paid tor mtmlai lanth 
in adjmeni places,” wan held to he had. Stun N auain 
D im* a Kwu\MoomshA IlKunw . 17 W. R„ 358 

237, - * — - Notice with ground tncor- 
X’oetly stated ** tiun'ottmlnit/ rtdv\." Jit £ of 
ISdhft, /'/, That, a tenant in holding at a rent *owrr 
than murmmdmg lati's e» not a nuttiuent gromtd to 
he Hpeufust in a notin' of enhancement; the worth 
“ hurnmuduig rates” being not iuntamouul ti» the 
ground of enhancement indicat'd in m-chon 17, Act X 
of i&Oth Bor DONAT ti i\ UAM4DY I>UV 

i9W. a, 292 

238, Notice not stating quan- 

tity of land. AVmwv htmk A notice under ncc- 
tiou !3, Act X of lHf>D, tor enhancement ot rent 
upon land held by a ryot ns eveess of the land for 
wliuh he jmyH rent tojUie /.emtndar, moat date the 
quantity of land so held m » \eess 'flu* men* staie* 
meiit ot “ <*\eess land ** U not a Mdhi lent enmplmnce 
with the piovisious of the law, Union Ghandm 
U llOHD l\ lh\V Alt thl VNDRA A1m>URU,fM4 

1 3 B, L. R„ A* C„ 337 : 12 W. R„ 228 

239, — — — Notice Hinting simply that 

rates are lower than neighbouring rates, * 
Phi (/nu'd in to 1 'tdv of rvid /nod to/ m it/htmnriu*/ 
rtfofo* In a Hint for < nhnneemeut ot rent where the 
ryots plead that their relations with the mmndur 
are peculiar, it, in not mdhcieiit tor a notice to hc(. 
forth, and for a Uourt fmd, that, the rent paid in 
respect of the laud m dispute is lower than the rent 
pan! in reiqieet of neighbouring lands the Court is 
bound to enquire into the datuM and mi nation of the 
defendant’rt ryots with of the vyoU of ihe ? 

neighbouring landm bAUaA Umutuum»Nrt Saiidv a” 

Ahdod 20 W. R„ 294 

240, — — Notice not fit a ting year for 
which enhancement In nought. Aid X of 
JHftUi A ** A notice of enhams'tuent under mectitai 
13, Act X of IKfiil, is not reqmrui to ntah* that it 
ih for the eiiHuing year, GetsADitea (UNtCiUKUr, 
Nund Lad Hi»\van , 3 W* R,, Aot X, 146 
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ENHANCEMENT OF BENT — continued. 

4 NOTICE OF ENHANCEMENT — continued. 

(b) Form: and Sufficiency of Notice, and 
Informalities in — continued. 

241. Notice that land will bear 

higher vent.— Tenant-at-will. — A notice of en- 
liancement, on the ground that the land will bear a 
higher rent, is a good and valid notice as against a 
tenant-at-will. Roohoobuns Tewaree v Shib 
Dutt .... 4 W. R„ Act X, 48 

242. Notice with some insuffi- 

cient reasons for enhancement —Act X of 
1859, $ 13 — In the case of a tenant who has no 
right of occupancy, a landlord’s notice of enhance- 
ment undei section 13 of Act X of 1859 is valid, if 
it specifies the rent to which the tenant will be 
subject for the ensuing yeai and the ground #on 
which the enhancement is claimed, even if among 
the reasons assigned are some which will not bear 
examination. The only limit to the landlord’s power 
of enhancement after notice is the fairness and 
reasonableness of the rent. Sreeoopaul Mulliok 
v. Dwarkanauth Sein . . 15 W. R., 520 

243 . Notice in case of distinct 

holdings. — Act X of 1859, s. IS .— A landlord serv- 
ing notice of enhancement under section 13, Act X 
of 1859, has no right to consolidate distinct and in- 
dependent holdings, without the consent of the ryot. 
The*ryot, on the other hand, is entitled to a notice 
or notices specifying the several holdings in his pos- 
session, the amount of enhanced rent he is liable to 
pay upon each, and the ground of such enhancement 
upon each instance. Beejoy Gobind Bural v. 
Jannobee Bromonya . . 8 W. R„ 252 

Denobundhoo Biiadooree v. Prankishen 
Surma . . . . 20 W, B., 146 

Dwarkanauth Haldar v. Huree Mohun Boy 

[20 W . B., 404 

Nidhoo Monee Joginee * v* Kisiien Nath 
Banerjee . . 20 W . R., 442 

244. Ben#. Act VJ1Z 

of 1869 , s 15 — Distinct holdings.— A notice of 
enhancement, under section 15 of Bengal Act VIII 
of 18G9, must, when the tenant holds different jotes, 
the rents of which it is sought to enhance, distinctly 
specify the several holdings, the amount of enhanced 
rent claimed in respect of each holding, and the 
grounds for claiming such enhanced rent. Udoy- 
tara Chowdhrain v. Shib Nath Surma Baha- 
doori 9 O. !». R., 207 

245. Separate hold- 

ings — A notice of enhancement of rent need not 
bo on a separate piece of paper for each holding ; all 
that is required is that it shall be so distinct for 
each holding that the tenant may be able to distin- 
guish those m respect of which he does not object to 
the enhanced rent, from others in respect of which 
he declines to pay it. MoGiveran v Duriaw 
Ohowdhry . . . .20 W. R,, 479 

246. Notice in case of land con- 

sisting of two or more plots. — Deng Act Vlll 
of 1869, s. 18. — When the lands, the rent of which is 
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4 NOTICE OP ENHANCEMENT— corc&wiied. 

(6) Form and Sufficiency of N&tdde, and 
Informalities in— continued. 

Notice in case of land consisting of two 
or more plots —continued. 

sought to be enhanced, consist of more than on§ plot, 
it is not sufficient for the landlord to serve the 
tenant with a notice of enhancement, specifying aU 
the three grounds of enhancement mentioned m sec- 
tion 18 of Bengal Act VIII of 1869 Such notice 
should specify the particular ground or grounds on 
which each separate plot is alleged to he liable to en- 
hancement Semble, — This would noj he so if the 
same ground oi grounds applied to every plot the 
rent of which is sought to he enhanced. If m a suit 
foi enhancement the plaintiff fails to prove that he 
has served the defendant with a proper notice, the 
Court is not bound to make a deelaiatoiy decree, but 
whether it shall do so or not lies entirely in its 
discretion. Gunnes Chunder Hazra v Rampria 
Deb»a . . , . I. Ii. B., 5 Calc., 53 

# 247. Notice given by agent. — 

Farmer as agent of zemindar. — A«motice of enhance- 
ment by a farmer as agent and on behalf of the ze- 
mindar is legal. Hem Chunder Chatterjee v. 
Pooran Chunder Roy . 3 W . B., Act X, 162 

248. Notice signed 

by naib — Evidence of authority to sign — A notice 
of enhancement of rent under section 13 of Act X of 
1859, signed by the naih of the landlord, is valid, 
without evidence that he was specially authorised to 
sign the notice Degumbur Mittbr v Gobindo 
Chunder Halder . Marsh., 354 : 2 Hay, 402 

249. Notice by bringing suit. — 

Act X of 1859, s. 13. — Plaint — The plamt in a suit 
for enhancement is not a substitute sanctioned by 
law for the notice of intended enhancement lequired 
to ho given by section 13 of Act X of 1859. Sobha 
Mahton v. Pabaroo . 2 N. W., 310# 

250. Notice tflr suit.— Jet X of 

1859, s 13. — Decree m contested suit. — Following a 
previous decision of a Division Bench, Modhoo Soo - 
dun Koondoo v Gopee Kishen Gossam, 6WR, Act 
X, 81, it was held that a ]udgment passed against a 
ryot m a contested suit operates as a notice to him 
under section 13, Act X of 1859, taking effect from the 
commencement of the yeai following that m which 
the decree was passed. Ramanath Dutt v. ,Toy- 
KISHEN MOOKERJEE . . .11 W. R., & 

251. Notice by measurement. 

— Measurement made in previous suit — In a pre- 
vious suit the present plaintiff had sued the defend- 
ant for the amount of rent originally fixed m the 
lease, and the defendant claimed m that suit to have 
the rent reduced in accordance with the terms of the 
lease, and a measurement was thereupon made, which 
showed that the quantity of land held by the defend- 
ant was in excess of that named m the lease : that 
suit was decided m favour of the plaintiff for the 
rent claimed Meld, that the measurement adopted % 
by the Court m the formef suit was not, as regards 
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E3STHA3Sr«,EMEKT OF BENT~W<;,^/ 

4. NOT 10 R OF ENHANCEMENT — continued 

(h) FotIm* ani> StwionsHuY or Notice, a nx> 
iNVOitMAiimuB continued, 

Notice by moaeuroment-^«»//»v^ 
the amount, of the excess, binding upon it to defend- 
ant, End that, oven it' it. worn, tho inct of such 
luoasmemont would bo no sufficient notne of on- 
tiancemcnt to tlio defendant. K Kit AM Men Birr, v. 
Holobiixjk Pal . . 1. 1*. B., 3 Calc., 271 

252. Notice not of sufficient 

length. — Right to enhancement, — Insufficient 
notice — Inanular — An mamdai is not entitled to 
i ecovei an increased rent it he has given notice of 
such mci ease m December 1570 lor the current year 
1870-71, Habx Yemaji «. Pabshkam Cttnuo 

[11 Bom., 23 

253. — — Notice containing clerical 

error of omission.-— Immata inf m or - Act X of 
J8B9, v, 17 — Whoio a defendant, has Known perfectly 
well the grounds upon which enhancement, of lent m 
demanded from him, a eleneal omission which in no 
way prejudiced the defendant cannot opetate to in- 
validate the notice ot enhani emoutmuder Heetion 17, 
Ad X o£ 1859. ItVESUNNlHSA 11 eu if m e. HvnoNATit 
Saha 17 W. B., 354 

254. Notice where defendant 

was aware of ground of enhancement.—*- let 
Xof t Still, ft, 17 . — The object of the notice of enhance- 
ment is that the defendant may Know what arc the 
grounds on which the plaintiff necks to enhance bin 
rent, so that he may have an opportunity ot coming 
forward to contest any of those grounds , and as the 
defendants own auswei in the ease showed that lie 
was fully aware of ami came Howard to contest the 
■main giound cm which the plaintiff sought, to enhance 
his rent, the notice issued by plaintiff was held to be 
sufficient to meet the requirements of section 17, Act 

< X of 1850. TiitTH Nunjo Tjulaicub v. Momnt Miw- 
»u» . . * . . 17 W. B., 278 

255. * — * — Informality in 

notice,— Jnfoimaliiy m a notice for enhancement of 
rent was not allowed to prevail m this case where the 
defect was held to have been made good by the evi- 
dence on the record, and where there could be no doubt 
that the tenant knew exactly the. nature ot the de- 
mand he had to meet, and where also (ho objection 
was a mere after- thought and not put forward until 
after the order of remand by the High Court. Woo 
ma OiimN Dim? v, Giufciu Oju/nder Boms 

[17 W. B. f 32 

258. Omission in notice. Where 

arryot well knew and pleaded to the grounds of en- 
hancement, the mere omission ot the wouls “same 
class of ryots ” in the notice was hold not fatal to the 
plaintiff’s suit. Nor was the omission of the words 
“otherwise than by the agency and at the expense of 
the ryot 1 * eonsidmed mail rod wlnn tin plaintiff dis- 
tinctly stated in Ins plaint that the productive poweis 
* of the soil had hummed owing to the land bin. mg 
been irrigated liom the pUntifTs kluis isnk Wat- 
son & Co v. Ram DjiunUhonic 17 W, JR., 496 


EN&ANCEMENO? OF BENT 1 continual 
d, NOTKJK OF FNUANOKMKNT continual 

{h) Foem anu SurvuuKNCv ok Notice, ano 
Inform a mtik« in continued. 

Omission in notion continual 

257 Act Xof mil, 

s / Thcouiuwum ot the woids **sn me class of ryot’ 1 
m i not nr under Act X <d 1850, set turn 17, even if 
uimilt u( lonal, is Huihueut to Invalidate a claim for 
enlnimmeut. -Would this he tin* ease, if 

not wit list Muling the omission, the ryot Knew alt the 
grounds on which enhanced rent whs demanded of 
him, and defended himself on all V Sautooeoah 
Kuan v. Ohava Tea kook . 18 W. B», 582 

258. — — Informality in notice.— 

7) nays a l of wit for want of put per notice, — Obiter 
dicta - Where a suit, for enhancement of rent h din. 
missed on the ground that no notice was served, any de- 
cision m the Court's judgment as regal ds the mill or 
lakhuaj character of the land must. Is' deemed to lie 
mere obiter Whete it is found m such a suit that 
the notice did not state that the ryot pays less than 
lyots ol tin 1 same class, the mfornmhty may he over- 
looked if there is evidence on the recoid of tin* rates 
ol rent payable by sueh ryot ; but if t here is no evi- 
dence ot that nature, the suit must lie dismissed, 
Motuuornatu Siuoau t\ Nxn MuNtus lM:o 

1 13 w. n f> m 

259 , — — * Omission to aye* 

tify among y rounds' stated those rt tied on,-~Tha 
plea of informality of indue on the ground that 
it contained all the grounds of euhmt ement allowed 
by taw without specifying any ns thorn reliction, was 
disallowed, inasimuh us the ryot hud not shown Unit 
lie had been prejudiced thereby, or had Is en in any 
difficulty as to what he was called upon to answer, 
UoerKNATH Jannau i\ dr , too Motion 

1 18 W« B»f 272 

llUBMUT Am iff 0 Eli EE TllAKtNW 

i 20 W, B., 232 

OUDH lfcUAtttiU SlNUU V, l>(HT M AUOMH1* 

[22 W. 1C* 185 

280. - — — Notice fully fcntvjnodumd- 
Ed by tenant. - Coni* \ ting .suit for enhancement,*™* 
A ryot who hnsreertveda notiu ot enhaneement may 
he mil different posit mu i dative to its sufhemney ac- 
cording as he waits until a suit h brought against him, 
or unties into Court of Ins own accord to attack the 
notice. In the latter time, if lie I mines his suit on a 
thorough uuderstandingol the notice, he cannot object 
to it as not reasonably sufficient, Ham Hhuhoues 
Sikmu v, At auom B i> Ahuuuu Khan 

110 W.K.,205 

281. UtiBtnkrs In notice.- Notice 

erroneously including t ah hi raj land, A suit ibr en- 
hancement should not lie dismissed merely because 
the plaintiff* has included in his notice of enhancement 
hind belonging to the defendant htkhiraj holding. 
CUUMJEH CooMAit RoV r UllOlANMU SfUCAH 

| W. It , 1884, Act X, 110 

202 — Natan* cm»- 

ncinishf unlading tahhuaj land. -A notice f<n cm 
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ENHANCEMENT OE RENT — continued. 

4. NOTICE OF ENHANCEMENT — continued. 

(b) Form and Sufficiency of Notice, and 
Informalities in-— continued, 

Mistake in notice— continued, 

hancement, otherwise sufficient, is not invalidated 
because apoxtion of the lands claimed as enhanceable 
in such notice turns out to be rent-fiee land; but is 
good so far as it is applicable to the portion of the 
land which is liable to enhancement. Newaj Bun- 
ofadhya v Kali Prosonno Ghose 

[I. Ii. R., 6 Calc , 543 : 8 C. L. R., 6 

263 , Notice of enhancement m 

respect of portion of land. — Validity of notice. 
— Notice of enhancement, issued on the applicatioiwif 
the person to whom the rent is payable, on account of 
any pait of the laud in lespect of which the notice is 
soived, is good for that part Gubdoo Mull -a 
IIoolasee .... 2 Agra, 247 

204. No tice to talookdar as for 

a ryot. — Act X of 1859 , s IS — The rent of a 
talookdai cannot be enhanced undei a notice ti eating 
him as a ryot having a right of occupancy JDoya- 
MOYEE ChoWDKRAIN V. MOHIMA CjIUNDER ROY 

[12 W. R* 137 

205. — Notice to non-cultivator 

treated as ryot. — Where a party who was not per- 
sonally a cultivator of the land, but held a laige 
3umma with a number of ryots below him, was treat- 
ed, in a notico of enhancement under clause 17, Act 
X of 1859, as an ordinary lyot having aught of occu- 
pancy, it was held that the notice was not on that 
account illegal or mfoi mal Kalee Prosunno Ghose 
v . Hurish Chunder Butt . . 15 W. R», 57 

200. Notice of excess after 

measurement. — Statement of m pmof of measure- 
ment, — In a suit for enhancement of rent af tei notice, 
on the allegation that the defendant holds land in 
excess of the area admitted by him to be m his occu- 
pation, it must be shown that the notice stated that 
such excess has been proved by measurement. Kalee 
Kumary Bosses v . Shumbhoo Chunder Ghose 

[6 W. R., Act X, 23 

207. Variation between notice I 

of enhancement and plaint. — A plaintiff: is not 
to he pre3udiced by reason of his plaint demanding less 
rent than that specified m his notice to enhance, when 
such notice has not been disputed until after action 
brought. On the other hand, the plaintiff cannot 
recover higher rent than that demanded m the notice 
of enhancement Hills v Panch Course Sheikh 

[1 W. R., 3 

268. — Notice not followed imme- 

diately by suit. — Validity of for future suit . — 
Act X of 1859, s, 13 , — The object of section 13, Act X 
of 1859, is that a suit for enhancement should not be 
brought without previous due notice, and not that 
when a notice under that section has been once duly 
given, if* the tenant does not immediately, on service 
of notice, give up the temue, a suit foi enhanced rents 
for the next and following years must be bi ought 


ENHANCEMENT OP RENT —^continued 
4s. NOTICE OF ENHANCEMENTA Cl p M ^ Me ^ 

(b) Form and Sufficiency of Notice, and 
Informalities in — continued . 

Notice not followed immediately by suit 
— continued m 

withm the said year. Mahomed Rohimoodeen u 
Radha Mohun Mundul . 6 ¥.R, Act X, 96 

269. — Notice, Effect of, as regards 

rent after suit. — In a suit for arrears of rent of 
a particular year, after notice of enhancement on 
specified grounds, plaintiff (if his title is established) 
can only have a deciee foi the ai rears daimed, and on 
one oi other of the grounds alleged. The Judge has 
no jrn lsdiction m appeal to declare his right to any 
enhanced rents for the future Bhoobun Mohinee 
Bosses v. Kedaenath Bose . . 12 W. R., 141 

270. — Notice omitting grounds of 

enhancement. — Act X of 1859 , s, 13 — Auction - 
purchaser — Under section 13, Act X of 1859, a ryot 
served with a notice of enhancement, which is silent 
^ibout the giound of enhancement, i| not liable to pay 
the higher lent. An auction-purehasei is no exception 
to the rule by which every landlord is bound to ascer- 
tain the natuie, extent, and conditions of his ryot J s 
holding before he serves him with a notice of enhance- 
ment. A ryot is competent to object to the legality 
of a notice of enhancement even m a suit in which he 
is plaintiff Lalla Singkh v. Reazqonissa 

[8 W. R., 271 

271. — ' Notice to zimmadars in ta- 

look. — Act X of 1859, s. 17 — Section 17, Act X of 
1859, applies only to ryots, not to zimmadars having 
a tenure of a talooki character. Panioty v Juggut 
Chunder Butt . . . .9 W. R., 379 

272. Notice on first of grounds 

stated in s. 17.— Act X of 1859 , s. 17, cl 1 — 
Semite (by Maekby, J ), — That when a landlord gives 
notice of enhancement to a tenant on "the fii st of the * 
grounds stated in section 17, Act J of 1859, he treats 
him as a ryot having a nghtof occupancy Thakoor 
Butt Singh v. Gofal Singh . . 14 W. R„ 4 

273 . — — Notice to tenant as ryot. — 

Act X of 1859, s. 17 — Suit for enhancement as 
against him as under-tenant . — By serving a notice on 
defendant under the terms of section 17, Act X of 
1859, plaintiff was held to have treated defendant as 
a ryot having a right of occupancy, and to he debar- 
red from suing him for enhancement of rent as an 
under-tenant or middleman. Chundernath Ghose 
v, Shotooram Mojoomdae . 12 W. R., 343 

274 . — Notice, Effect of, as admit- 

ting valid tenure or right of occupancy.— 
Presumption of nature of tenancy — Onus of proof — 
When a zemindar sues to enhance the rent of a talook- 
dar, and specifies certain churs as part of the land the 
rent of which is to he enhanced, he, by implication, 
must he considered to admit that the tenant has some 
valid tenure or right of occupancy m the land men- 
tioned in the notice. JBama Soondan Dossee v. 
JRadhica Churn , 4 JB. L JS , p. C , 8 13 TV JR , P 
C., 11, cited, Ashanoollah v . Kisto Gobind Dass 

[2 C. I,. R., 592 

3g a 
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ENHANCEMENT OF BENT -i out, mud 
4, NOTfOE OF ENHANCEMENT umtmmd 

(b) Form and Sufficiency of Nom i, and 

INFORMALITIES m— COIlii mu it 

275, Notice, Effect of, »s bind- 

ing plaintiff. — Ground, of enhancem id \ pi mi 
tiff must bo kept to the grounds of euhatucim ut si it<d 
m his notice. Hurri Mokun Achajuee r Ok m»\ 
Kumar Bose , . W, R., 1804, Act X, 14 

And tbe decision should be on those grounds only 

Bheem: Sein v. Hub Gobind . 3 Agra, Rev., 12 

270. 2 Enhancement in 

case of tenant-at-unll . — A zemindar is not bound by 
the ground of enhancement mentioned in his notice 
in the case of a tcnant-at-will. Nor has the tenant 
any right to claim the prevailing rate, hut is liable, 
after notice of enhancement, to the highest rack-rent, 
Koobir Sirdar v , Gobuck Chunder CttiroKKu- 
buxty * . . . 3¥.R„ Act X, 126 

Munbbbooddebn Merdha 17 . Kennie 

[4 w. R., Act X, 45 

Kammonbb Chuokerbuxty v. Aula Bitksii 

[4¥.B„ Act X, 46 

277. Proof of t ate of 

rent stated in notice,— h\ a suit for rent at an en- 
hanced rate, the landlord is not indispensably bound 
to prove tbe very rate which ho claims in lus notice, 
Srbexant Ghosk v . Bhuowan OKirmnm Sen 

[24 W. R„ 13 

278. Irregularity in drawing up 

notice. — Right to declaratory decree to enhance on 
service of fresh notice —A slight irregularity in the 
drawing up of a notice of enhancement cannot affect 
the plaintiff’s right to a declaratory order reciting his 
right to enhance at some future time on service of a 
fresh notice. IUm Loohun Duot* v. PinMiMiusit 
Paul . « . . W, R„ 1864, Act X, 111 

279* k — -tf' Nqtice given during pend- 
ency of suit. — Might to decree declarator!/ of 
right to enhance*—- Whore a notice ot enhancement is 
served during the pendency of a suit in which the 
only decree which can be passed is one simply declara- 
tory of the plaintiff’s right to recover rent at an en- 
hanced rate, and fixing the rate to which the rent is 
to he enhanced, the notice is inoperative, and will not 
enable the Court to give a decree m that suit for the 
payment of a sum by way of rent from the year subse- 
quent to the service of the notice. Roman ATH Dutt 
u. Joy Kishkn Mookbeot 

[6 W. R„ Act X, SO 

280. — — Notice of enhancement as 

distinct from requisition to tenant to come 
to terms.— -Notice to pay current rate of rent,- - 
Whore a zemindar, after obtaining a decree declaring 
certain land to be invalid lakhiraj appertaining to his 
zemindari, serves a notice upon the occupier to pay 
rent at the rate current in the neighbourhood, sucb 
notice does not make the claim one for arrears of rent 
at an enhanced rate, but is simply a requisition to 
eomc to terms, Been Dyad Paramanhjk y, Hut- 
use Chunder Roy . . . 15 W. B. ? 272 


ENHANCEMENT OF RENT continued, 

4 NOTICE OF ENHANCEMENT- continued, 

(/;) Form and Him* mint nay op Notice, and 
Inform a urn kh W— continued. 

281, — — — Joint application for issue 

of notice of enhancement,- Collection of rent 
jointly made,— Where collection is jointly made by 
( ho himbeidars, they both ought, to join in the appHea. 
turn lor issue of notice of enhancement,, IUm Per. 
shad i7, Mahomed Hashim . . 2 Agra,, 249 

(c) Service of Notice, 

282, Person to serve notice.— 

Act X of s, IB —According to section 1 3, Act 
X of 1859, a notice of enhancement must be served 
the' 1 armor, and not the mmnrinr, as the person to 
whom ‘Mho rent, is payable, n not withstanding an 
ngi cement between the mmmbtr and tbe fiumer, by 
which the zemindar removed to himself the right of 
moving notices of enhancement* Hinodkk LakIi 
Ghosk v. Mackenzie . 3 W. R„ Act X, 157 

Doouua Hoy v, Hhyam Jha . 8 W. R*, 72 

DOOUOA OirtfltK OltATTEIUEE H. UnidTK (hlUN* 

dku Bihvvah . . . 23 W, R„ 228 

283, — — — Person to Tbo served, -Per- 

sonal %'erewc Substituted scretee, Act X of /,S‘op, 
s Id Anew ding to section 18, AM X of ify59, a 
notice of enhancement must be served, not upon tbo 
under-tenant or ryot, or lus agent, hut personally 
upon the under-tenant or lyot himself, m or before 
the month ot Ghoitm. if it enunut be no pt m malty 
serving it muni in' affixed ut his usual place of resi- 
dence m the district in winch thejlnnd m hi t tutted j or 
if he have no such place of residence, at the tuft! 
eutcheiry, Sa\ Giiumhor Monek Duhske c, Dinmo- 
NEK Ml UR liAHOORY * . • . 7 W. R., 2 

284, - — — * — , — — — — -» * - » - S e r e i e it of 
notice on strung parties, A sad, for arrears of rent 
at enhanced rates cannot be maintained where tbe 
notice of enhancement has been served on parties 
other than the one Known to the zemindar as the ac- 
tual tenant from whom he bad leeched rents, and 
to whom he bail given receipts, even though the 
parties served with the notice are the representatives 
ot the registered tenant, lluuo MtmiiN Mutuum* 
JISB e. Go uk? g Oh under Birkar . 12 W, R., 265 

285, — — Registered and 

unregistered tenants, When a zemindar has received 
rent for twenty-two years from the tenant in {mumps' 
sum, notwithstanding that he is not registered in bis 
Hherista, it ih ujnm such recognised tenant, and not 
upon any other party, that hm notice of enhancement 
must be served. Nona Goumar Ghosk r, Kihhkh 
Cnmmu Ihmmm , W* R„ 1804* Act X* HI 

286, — — — — «* — Rerviet ) on hm * 

band token wife is tenant ,— Notice of enhancement 
to a husband is not sufficient when bin wife is the 
knowledged tenant, Hrkrram Ghohb p, Mowjok 
Grand Dei* , * * 4 W* R** Act X, 8 

287, ~ Service of defect! vrf notice, 

—The service of a defective notice of enhancement 
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ENH AN CEMENT? OF RENT —continued 
4. NOTICE OF ENHANCEMENT— continued. 
(o) Service oe Notice — continued > 

Service of defective uotioe— continued. 

(?.e , one not containing the reasons assigned m section 
13 01 17, Act X of 1859) is tantamount to non- 
service Rajkishen Roy v . Prankishen Roy 

[W. R., 1864, Act X, 89 

288. Mode of service.— Substi- 

tuted service — Avoiding service of notice— Where 
substituted service of notice of enhancement is resort- 
ed to under Regulation V of 1812, section 10, the 
Courts should take caie to he first satisfied that the 
person who ought to be served personally is keeping 
out of the way. Ramohunder Dutt b. Jogesh- 
chunder Dutt 

[12 B. L. R., P. C„ 229: 19 W.^R.,^53 

289. Notice where there are 

several defendants— Notices of enhancement 
must be duly served on each defendant before en- 
hanced rent can bo decreed. Lyon v. Banessur 
Patti. 2 Hay, 120 

290. Personal ser- 

vice — Where the service of notice of enhancement 
relied on has not been peisonal, it will not be valid 
unless it appear that an attempt has been made to 
effect personal service on all the defendants. Rash 
Behary Mookerjee v. Khettro Nath Roy 

[1 C. X,. R., 418 

291. Mode of service.— Substi- 

tuted service without attempting personal service — A 
notice is not duly served when it is merely fixed on 
the defendant's residence, without any attempt being 
made to eff ect personal service. Buroda Kant Roy 
v. Ray Churn Burnoshil . 24 W. R., 381 

292. Indigo factory. 

— Conspicuous place . — Act If gf 1859, s. 13. — In- 
formality in notice — An indigo factory is a “ con- 
spicuous place ” within the meaning of section 13, 
Act X of 1859, where a notice of enhancement may 
be fixed. A notice of enhancement served under the 
provisions of section 13, Act X of 1859, is not in- 
formal because it does not bear the signature of 
the landlord or his agent. Huronath Roy v. 
Mirnomoyee Dabee . W. R., 1864, AetX, 56 

293. Substituted ser- 

vice — Proof of intention to avoid service. — Service 
of notice upon a defendant, by affixing the same 
upon the door of his dwelling-house, is not sufficient, 
unless the condition exists which alone renders sub- 
stituted service good, namely, that the person upon 
whom it is sought to effect service is keeping out of 
the way. Pam Chunder Putt v. Jogesh Chunder 
Putt, 12 B. X. P., P. 229 s 19 W. P., P. 0., 353 , 
cited and followed. Rama Rax v, Sridhur Per- 
shad Narain Sahai . . 4 C. L. R., 397 

294. — Service on 

joint Hindu family — Peng Act VIII of 1869, 
s. 14 — Service of notice of enhancement under sec- 
tion 14 of Bengal Act VIII of 1869 must he made 
trictly m the manner provided by that section. 


ENHANCEMENT OF RENT-.W ? W 

4 NOTICE OF ENHANCEMENT— 

(c) Service oe Notice— corihngted. 

Mode of service — continued 

Chunder Monee Dossee v Phuroneedhur Lahory, 7 
TV JR , 2, followed. When a tenure was held by a 
Hindu and three Santhals, and it was sho^n that 
service of the notice of enhancement had been person- 
al on the lattei, hut only on the son of the former, 
who was an adult and living with his father as a 
member of a joint Hindu family, — Held that this was 
not sufficient seivice on the Hindu tenant Queer e, 
— Whether, if it bad been shown that the notice, 
though served on the son, had come^mto the hands 
of the father, that would not amount to a sufficient 
service of the notice. Boidonath Mashanta v. 
Laidiay . . . I. Xi. R., 10 Calc., 433 

295. * Substituted ser- 

vice . — Peng. Act VIII of 1869, s. 14. — Peg. 
V of 1812, s 10. — Evidence of substituted service. 
Nature of — Burden of proof — Proof of the validity 
of substituted service required by section 10, Regu- 
lation V of 1812, is stricter than that necessary 
under the terms of section 14 ai Bengal Act VIII 
of 1869. Pam Chunder Putt v. Jogesh Chunder 
Putt , 19 TV. P., 353 • 12 B. L . P.,229, distinguished. 
Where the only evidence m support of substituted 
service was the statement of the serving peon that 
he had searched for the tenant and could not find 
lum, — Held, that such evidence was sufficient, under 
the terms of section 14 of the Rent Act, to throw 
the onus upon the defendant to show by cross-exami- 
nation or otherwise that the search was not properly 
made. Noor An Mian Khondkar v. Ashanuilah 

[I. Ii. R., 11 Calc., 608 

296. Joint family . — 

Notice shown to Tmve reached, though informally, 
person intended to be served. — Beng. Act VIII of 
1869, s. 14 . — Where there is evidence that a notice 
under section 14 of Act VIII of J.869 has actually 
reached the persons for whom it was intended, such 
notice is valid, although*the formalities ^joined by 
the section have not been strictly complied with. 
Service of such notice upon two of four joint brothers 
is good service. Bassunt Lall Dass v. Pana Air 

[3 C. Xu R., 432 

297. Joint notice.— 

Act X of 1859, s. 19 . — A joint notice of enhance- 
ment was served upon several ryots, whose jummas 
were in fact separate, hut which for a great many 
years, in suits and other proceedings, had been mu- 
tually treated as joint. Held that the ryots ought 
not to he allowed, in a suit for an excessive demand 
of rent, to object that they weire entitled to separate 
notices, hut that they were entitled to the bene- 
fit of some of the holdings being separate for the 
purpose of surrendering some, and retaming others, 
of such separate holdings under section 19 of Act X 
of 1859. Jadub Chunder Haidar v. Btwaree 
Lushkur . . Marsli, 498 : 2 Hay., 599 

298. — Joint undivided 

tenure. — Joint tenure subdivided without sanction.— 
In a case of joint tenurS not subdivided under any 
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ENHANCEMENT OF BENT —continued. 

4u NOTICE OR KNIIANOMMMT— 
(rf'fchmvroM of Notice— continued. 

Mode of service— continued, 
r sanctum from the mipmor landlord, notice of en- 
hancement need not ho Horvtsl on all jiomms inter 
^ osted (flintier an alleged huMi vision. Motuou fa- 

natic Chattbiwea v» ICujuttkunatii Era was 

12 W. B„ Act X, 92 

299. : Tenure held 

/ on// 1 if , — A suit ioi enhanced rent m respect of a 
ti mm* held jointly cannot proceed except on notice 
to all the •joint tenants, Surnomoyi t. JoiniB 
Mahomed Nasiito . . 10 C. I*. B., 545 

300. — — — — * Joint Hindu 

family. — Batg. Act VIXT of ISfiO, ,v. Where 
a tenure is owned by a joint Hindu family, it is suf- 
ficient sci vice of notice of enhancement under him*. 
turn Id, Bengal Act Yin of 1800, if any one or the 
oo-sharetH is served with the notice. Non oDHM» 
Ciiimmfc Sham a % Sonauam Dash 

[I. Ii. B„ 4 C«lc„ 592 . 3 C. B. B„, 359 

301. ■ r ' Oo-\hem>n\~~~ 

lietuf* Act l III of t Sbi) t u 1 1 —Wliei e peisoual 
scivice of notice ujum a (o-shmei, under Bengal A<t 
VIII of I860, section 1 t, is found to hi* mi practicable, 
the notice may he stuck up at the adjoining house 
of anothci co-sharer. Mauomfd Rpahuh Bulbil 
ClIOWDllftY «. BltOJO Kmuqus 8 UN 

m W. B„ 14 

302. *~— Service of notice signed 

by only one of several shareholders, -fruit hu 
one of two joint hhoUt for enhanced rcnt.^-Xoticc 
Sufficiency of sendee of— hi a suit brought by one <d 
two joint lvhots to recover enhanced rent from a tenant 
the notice of enhancement given to the tenant havhm 
been signed by the plaintiff akm*, and not concurred 
In by the other joint Idiot,— IMd, by the High Court 
that the notice was insufficient to render the tenant 
liable for the imVcased rent, and that the plaintiff 
was not entitled to recover. Bala« Kafka*! Pinch: 
r. Gop ae Kwli . . * # 1. 1*. B., 8 Bom., 23 

303. ~ — — - Service of notice at 
stance of only some of several shareholders 
-Beng. Act VIII of 4809, s. IT— Ter Gauth, V. 

a ? d S J \ (Mount* and 

McHonele, JJ , dissenting).— A siufc for arrears of 
rent at an enhanced rate brought hy all the share- 
hoWerawill he, notice under sect, on H of Bengal AH. 
YI1I or 1869 having been issued at the instance ol 
some of the persons entitled to the rent. Qi mm 
SiNm v. IIeka Mahto 

[I. L. R., 7 Calc,, 033 : 9 C. I, R,, 37 

Contra, Kaahkb Kisuoitlf hoy Cuownuuy ,, 

Aw Mujwuj* 

[I. L. JR,, 6 Calc, 149 : 7 C. L. R, 107 
6. GROUNDS OF ENHANCEMENT. 

(») (iKNKIUJM'. 

' J®? 4 : ~ — ~T — Distinction between ryots 
of 000u P»ney.— .<r/ 

. X J ' 17 > cl - Jt*— Xa olcsrtaming the rates of rent 


ENII AN CEMENT OF RENT etmthmnl. 
fi, (WOUND, S OF ENHANCEMENT— coiitiuml. 
( ft ) Oknkuauy eonfnntuL 

Distinction between ryota with and with- 
out rights of occupancy* continued. 
the Gourtn Hhouhl not fail to recognise the important 
distinct, km bet ween ryots htu mg a right of oeeuptmev 
and olhci ryots, m a esse oi enhancement , m ,h*r 
clausu i, section 17, Act X of 1859. bm-inum r 
Jouul KibiwuK . . . . 3 Agr«, 99 

305. — Grounds in case of rvot 

without right of occupancy .— Act X of ihjj 
aa*. 6 and 1 ? . — In a suit tor enhancement of rent it, 
was held that the piovhwms oi section 0, Art X of 
1859, do not apply to the ease of a lyot not having a 
right ot occupancy , and in things fair and equitable 
rah* tor mieh a lyot, Courts are not restricted to the 
grounds laid down in section 17 Bit \m ha it Kfh* 
M OK Alt r. Kamtpnoo Roy » . 10 W. B., 123 

306. Grounds in ohso of ryota 

treated as occupancy ryota. .M of /.s„j /, 
*•/?' Where u hmdhml heat# ryots hh having a right 

I Vl n / ,( ' u l mn(, y subject to enhancement umter seetmn 
17ol Act \ of 18*59, he must, before he tan enhance, 
show that some of the coudtthmH of section 17, Act, X 
oi J8f>P, eust* FlT/CATHli’K r. SKKTA HoV 

Cl Ind, Jur., H* 170 

307. — - ~ GromidH for cnhammme.nL 
Enquiry into. 5 thum fm enhamemmd uj rent 
Hhould not be disjiosed of without detmummug the 
propriety of the enhimeed rent with inference to 
the ground on which it is churned, HriuiYAL Oo« 
faohya r, Mahomfsh N a i 4 * * m 

U N. W.. Fart 53, 18 : Ed. 1873, 79 

308. — Failure to prove onn of 

several grounds, .u-t ,\ „/• v< /?i 

,« nothing 17. Art X of IM.V.t, »hu-U nro. 

viiUw Hint il (««' oNlw gMmml« HjicHtlrd In Hie 
<>l riilwnrrmrut hr u„t. there K | m |l !,e „„ deeree 

ior enhaneement on account oi any other ground 
ulmh iK proved. Ram Kant GitVautuit tpv e, 
Aioni.MH (htUNmnt Simhi . , 7 W. It., 173 

309. - Grounds, Procedure w to 

where notice is bud. Tower of n mu mi. hi a 
mut lor enhaiu’ement agmmif a ryot havmg a right 
oi oi eupaney. ti the notice nerved is found to hi* hiul 
m aw, the Judge him no powm* under the Rrominre 
Uuie to rernami the ease with a view to the ascertain* 
men! by local enquiry of the ureaoi ihv hmd mdinpute 
and the raten prevailing in its neighbourhood, I ’ran 

inruKu Uohs t>, BAiunt/Try Vhvuh MfunoMhAft 

[ 13 "W. It., SJB7 

' ■ Ofounds, Onus of proof of 

V I'SuiK »V. iA~~(Jttr\hon of proper rate of 
remain nn appeal from a decree for enhancement * 
±r?\^?Vl" hwer 1'mii‘t found ihtd I he did'emt- 
anf hiul Indeil Ki give evnlenee of mm IhtliUJly, — 
JJrM, thttf it Mlemlil have wi(|hii«U «Uethet> (lie wtes 

lilnmtifl would 1 h‘ uititled fo lime under neetiou 17, 

Alt A <4 IBnib Itt'NfHjVtOlv'KY ihisHFU C, llAMF* 

BS “ la w. r„ in 
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ENHANCEMENT OF RENT —continued 
5. GROUNDS OF ENHANCEMENT — continued 
(a) Generally — continued . 

311 . Grounds in case of pro- 

prietor who has settled with Government.— 

Inc7 ease in value of produce — Excess land — A 
proprietor who has settled with Government under a 
jummab\xndi cannot sue tor enhancement on the 
meie ground that the rate is below the prevailing late, 
( but must sue eithei on the ground of increase m the 
value of the produce oi of an excess quantity of land 
SUKHI MANI HOLDAR V GUNGA GOBIND MUNDLE 

[W. R., 1864, Act X, 126 

3X2. Grounds m case of interme- 

diate tenures. — Deduction — A deduction of 15 per 
cent, fiom the gross lent is a fair and equitable mode 
of assessing the rent payable by an intermediate ten- 
ant m a suit foi enhancement Intermediate tenuies 
should be assessed at a late so as to allow the tenant 
a reasonable profit, and not at a rate at which ac- 
tual cultivators are assessed. Swarnamayi v Gauri 
Prasad Dass . 3 B.[L. R., A. C., 270 

313. Unforeseen catastrophe.— 

Inundation — Tho occuirence of a catastrophe such as 
an inundation, during the year succeeding a notice of 
enhancement, was held to bo sufficient to render the 
demand of a higher rent unfair and inequitable 
Bamasqqnderee Dossbk v . Kaloo Peadah 

k [10 W. R., 395 

(5) Rate of Rent lower than in adjacent 

PLACES, &C. 

314, Principle of adjustment of 

rent. — Act X of 1859 3 s 17 — Where enhancement 
of rent is sought on the ground “that tho rate of 
rent payable by such ryot is below the pi evailmg 
late payable by the same class of ryots for land of a 
similar description and with similar advantages m 
the places adjacent,” the question of enhancement is 
to be detei mined by reference to such state of affairs 
as is provided for by Act X of 1859, section 17, and 
cannot be decided meiely on the ground that, although 
the value of the land has increased, there has also 
been an increase in the rate of wages and m the puce 
of provisions consumed by the ryots Savi v Jeetoo 
Meeah , . Marsh., 186 : W. R., F. B„ 59 

[1 Ind. Jur., O. S., 80: 1 Hay, 451 

315 , Mode of calculating rate of 

rent. — Act X of 1859 , s . 17, cl 1 — In a suit under 
clause 1, section 17, Act X of 1859, to enhance rents, 
on the ground that the rates are below the prevailing 
rates payable by the same class of ryots foi land of a 
similar description and with similar advantages m 
the places adjacent, the question whether and to what 

^extent the rents ought to be enhanced is to be deter- 
mined by a comparison of the rents actually paid 
by similar adjoining lands, and without reference to 
the value of the produce. Sreeram Chatterjee v 
Utjcrhun Magilla . Marsh., 379: 2 Hay, 427 

316. Act X of 1859 , 

s. 17 — <In enhancing rents on the first of tliegiounds 
specified in section 17, Act X of 1859, not only must 


ENHANCEMENT OF WEET-i^ontinued ’ 

; GROUNDS OF ENHANCEMENT— continued. 

| (5) Rate of Rent lower than in**adjaoent 

places, & o. — continued . 

Mode of calculating rate of rent— conti- 
nued. 

the amount of rent paid by neighbouring ry<tts be 
i considered, but also the class of the lyots, amt 
whether the lands m question are similar to the lands 
held by the neighbouring ryots and enjoying similar 
, advantages. Shib Narain Dxttt v. Ekramoonissa 
| Begum 17 W. R., 355 

. 317. Necessity of specific find- 

ing as to rate paid by neighbouring ryots. — 

In a suit for enhancement on the ground that the 
defendant pays a lower rent than that paid by neigh- 
bouimg lyots of the same class foi similar lands, the 
Judge, instead of decreeing what he consideis a fan 
rate, should find specifically whetliei the rate claimed 
by the plaintiff is actually paid by the neighbouring 
ryots ^ %f the same class foi similar lands, ox what rate 
is so paid, and decide aecoidmgly. Pelaram Kgtal 
, Nund Coomar Chuttoram * 

» * [6¥, R., Act X, 45 

318 . . Necessity to enquire into 

whole of clause as to rate of rent.— With re- 

' ference to the first ground specified in section 17, 
Act X of 1859, it is not sufficient to find that the 
enhanced rent claimed is the same as that m an ad- 
i joining village, but it is also necessary to enquire 
whetliei that lent is paid by the same class of ryots, 
or whether the land is of a similar descuption, or 
whether it possesses similar advantages Nobo- 
coomar Biswas v Oman . . 7 W. R., 148 

319 . Claim to be rated at the 

cc nerikh.” — Date paid by same class of ryots for 
similar land,-— In a suit for a kabuhat at an en- 
hanced rate, a claim to the nerikli may be considered 
to be a claim to the peigunnah raff}, — i.e , the rate • 
paid by the same class of ryots fqr similar land in 
the neighbourhood. Omri* LaCl Bose u^Arbaoh 
Cazi .... 4 W. R., Act X, 47 

320. Rates of pergunnah.— Dates 

of places adjacent, — Under clause 1, section 17, 
Act X of 1859, the enhancement of rent is not re- 
stricted to the rates of the pergunnah oi of the vil- 
lage, but is to be according to the rates prevailing 
m the places adjacent. Sudurooddeen v. Bhetoo 
Pulee . . . . 5 W. R., Act X, 70 

321. Cultivated laud originally 

held on jungle-bori tenure.— In fixing tho rent 
to be paid for cultivated land originally held on a 
jungle-bori grant, the Court should ascertain the rate 
payable by the sa^me class pf ryots for lands of a 
similar description and with similar advantages. 
Deen Dyal Agustee v. Watson 

[W. R., 1864, Act X, 313 

322. Act X of 185$, 

s. 17. — Wheie a ryot, who had taken a clearing lease % 
for certain jungles at a ru^suddee jumma rising, by 
degree^ to 10 annas, which had been leached and had 
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ENHAN^EMBUT OB EBlT-ra#fc«i.z 
5. GROUNDS OP KNHANC14M HKT — cant nun J 
(b) UATJ3 OF IlBN* tiOWBH TUAN IN A1)JA< i M 
place#, continued. 

Cultivated laud originally lield on jungh - 
bon tenure— *oo»ti mu d. 
been^paul lor some time, was sued for enhancement 
of rent, it was held that the mere Jact <rf the ryot’s 
produce having largely increased in value, and of his 
lent being materially below that paid for similar 
lands in the neighbourhood, were not suiliuent 
grounds for enhancement of lent under section X7, 
Act X of 1859 It is essential to a light to enhance, 
under clause I, section 17, that the higher rates m 
the neighbourhood should he paid by the same class 
erf ryots, and by ryots with similar advantages. PtJK- 

MANUND SKIN V. PUDDO MONEE l)OHSEE 

[9 W. E., 319 

323, Assessment’ of rent on 

tanks. — limit paid to Government. A zeimpdnr in 
entitled to as muth rent for his tanks un ih leviable 
on tanks m the neighbomliood, without relVrenee (4 
the rent which Ooveiument may tale from ryots 
whose tanks it has resumed IwrnitALr C 11 UUN IU- 
NEKJKE 11. JVi 01)11 OOBOOUUN PaTTIM 

[3 w. E., Act X, M 6 

IUm OhUKN RANEROT «. Kihto Doouut 

[3 W. B„ Act X, 132 

324 — — — - ** Adjacent,” Moaning o£— 
Jot X of 1859, ft. 17 Uctd that the word ** adja- 
cent ” cannot so narrowly be construed as to ccmllue 
the enquiry to places bordering on the laud, or even 
lying very neai or close to it. Ta 1 ja M u ll a, Oomuao 

[1 Agra, Bcv., 64 

326. w Places adjacent,'’ Meaning 

of, — Bent}. Act Fill of 18(1 9, w 17 and 18.— Halo 
of rent --The , words “places adjacent” in Bengal 
Act VIII of IfebO, section 18, clause I, cannot be 
restrict^! to lauds in contact with that to which the 
rent suit relates. The general rule may be stated to 
he that the plaintiff is not on the one hand restrict- 
ed to a comparison with lands immediately contigu- 
ous, and must not, on the other, pick and choose 
particular places, hut should consider the rates pre- 
vailing in all the neighbouring places which are simi- 
larly circumstanced. The enhancement need not la* 
to some rate which is actually paid. Where different 
ryots holding similar lands with similar advantages 
in places adjacent pay at different but higher rates 
for lands of the same description and quality, and the 
only question is the extent to which the defendant 
is liable to enhancement, the clause must not be ho 
construed as to deprive a zemindar of his fair rents ; 
but the Court should be guided by a consideration of 
wliat is fail* ami equitable, as provided by Hoetkm f> 
subject to the limitations preserilwd in section 17. 
If a generally prevailing rate cannot bu found, the 
currency of tae different rates being so nearly equal 
as to make it impossible to say which Is the prevail- 
ing 1 ite, the Court is net in enor m tak-ng an 
uioiage. Eena Cazgw Moumn Moirtw Bos 

121 -W, R., 167 


EOTIA ^CEMENT OF RBOT?-~eo ntimwd, 

5, U ROUNDS OP *KNIIAN(!KMKNT -continued. 

(b) Rate of Runt lowlu than in AinuttimT 

FiiAOKM, &0 continued. 

326. — — — * “ Average rate” of rent, ~ 

/ < »</ ict V 111 of 1809, a. 18. in trying a <jiu*h- 
1 ii>ii <>i enhancement. upon the hint ground mentioned 
in « < 1 ion 18 of the Rent Daw, IHUP, it is not allowable 
in 1 Comt to strike an average on tin* rates of rent 
pi ouul lx fore It. AUDI! HUUAUUK SlNOH 1\ l)OBT 
JVl \ homed * ... 22 W. R., 185 

327. — Abwabs paid by neigh- 

bouring ryots.— ric/ X of 1859, ,s 17.— In deter- 
imnnig the enhaneed rent which a ryot is liable to 
pay under section 17. Act X of 1859, a Comt cannot 
legally* meliule palwnuau and other nhwaln paid by 
ryots in the neighbouring lands. Hmimah Cumv- 
unity e . Sheen unu Kinuu . 12 W. E t , 29 

328. — — Piwaiiingimte for neigh- 
bouring Iimclfl, > Intent urn of tints portion of 
cfatuto, Tin* provision for eulmm ‘mg tent to the ride 
prevailing for the Name class ol lauds m exceptional, 
applying to eases m which, from some except tonal 
causes, a lyot is holding at an unusually low rate, 
and in not intended- after the rent has Wen raised 
on some ryots m any place for a special reason— to 
furnish a moans for raising the rents of nil the ryots 
ol tin* same place to tin* same rate. ULAHHiinru i», 
Raj Chunduh Mooouv Munihl 

125 w. r,» m 

328. — - — — Current rate jnmvuilingin 
vilingu. Jet X of tSo9, a, 17. In a suit fm* a tuihu- 
liat at the rate mentioned on the allegation that that 
rate was the current rate prevailing \n the vdlage, it 
was held that thin assert am may be read asHulheieut* 
ly indieatmg that the ground for enimm mg the rate 
was the first gi mind of section 17* Bhuia v. Mo* 
turn Si mm .* - . * . 2 Agra, 

330. - *- - Cultivators of nmius glass 

in places adjacent* * Calculation of rate. When 
application is made fm enham emenf of rent of a 
right -of-occupancy <ulti\atoi, care should bo taken to 
compare his rent with that paid by cultivators of the 
sauu* class m places udjmcut, even it not m the same 
mouzah and cultivating under similar advantages m 
every way. Ihaiaiu Kuan v. Biiondoo 

[IK. W,, 28: Ed, 1873, 24 

331. — “Same olugiT of ryots, Mean- 
ing Of.—” Prevailin'} rate," Jet X of 1859, *, 17, 
—The words “same clmm” in section 17, Act X of 
1859, refer to Urn division of ryots into two classes, u$&, 
those having, and those not having, rights of occu- 
pancy. The words “prevailing rate” m section 17 
mean the rate generally prevalent, or the rate paid bv 
the majority of the ryots m the urighbourhixaT 
Suaduoo 8 iNan m Uamanoouuaha Dam. 

|0 W. B.,83 

332. * — — — - ■ - 8 pe < ini ohm etf 

ryut? Standard of t nh,uu t nt nt In tie *ihucnco 
oi piout ol any niyara 1 * 1 lass oi iyo.x vvqhm tliu 
pm otl body ot u(*MipiLi«y lyulh, tin gii.irl body ot 
such lyutx muhl lx in Id to be ‘Mlu mma l liuu 0 ? 
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ENHANCEMENT OF RENT -continued. 

5. GROUNDS OF ENHANCEMENT— continued. 

(b) Bate of Rent lower than in adjacent 
places, &0, — continued* 

“ Same class ” of ryots. Meaning of— con- 
tinued* 

ryots ” to whose standard a ryot with a right of oc- 
cupancy may he raised, although some may he more 
and some less ancient than he. Ram Coomar Dear a 
v* Bhoyrub Chunder Mookerjee 

[6 W. R., Act X, 33 

333. - — - Ryots holding 

under same class of landlord , — Ryots aie not neces- 
sarily ryots of the same class because they hold under 
a similar class of landlords Goureenath Roy v 
Ramgutty Chunder . . 12 'W.*R., 102 

334 . Same class of ryots.— Culti- 

vators of high and low caste, — Calculation of rates 
of rent. — It is not incorrect to accept the rates paid 
by cultivators of low caste, with rights of occupancy 
for lands of the same description and with similar ad- 
vantages as a basis for calculating the rates to be paid 
in future by a cultivator of high caste, but it is neces- 
sary to consider and allow for the difference of castes. 
Kunuk Singh v , Gholam Jeelanee 

[2 Agra, 329 

336. — — Difference of 

caste among ryots , — Compaiison must be made with 
i yots of the same caste. Bainee Pershad v. Maho- 
med Ukber Hossein . . 3 Agra, Rev., 3 

Bheem Sein v. Her Gobind 

[3 Agra, Rev., 12 

330. Comparison where no 

class of ryots of same class.— Allowance for 
difference of class — Held that whore cultivators of 
similar stamp were not to be ftafnd m the village or 
itB vicinity, plaintiff's rate may be compared with 
that of another class, making suitable allowance m 
consideration of the superiority of class attached to 
him. Kunohun Singh v . Sheoraj 

[1 Agra, Rev., 7 

337 . « Lands of similar descrip- 

tion.” — Mode of enhancement of tenure containing 
different descriptions of land. — Where the holding 
of a cultivator consists, of several descriptions of land, 
the enhancement should be determined by comparing 
each description of land with similar adjacent land 
heldby the same class of cultivators, and not by apply- 
ing indiscriminately the average rates of tenants hav- 
ing a right of occupancy. Mitho Ball v. Seeta 
Ram . . , . .1 Agra, Rev., 40 

338. — — * - Mode of en- 

hancement* — Adjacent lands . — Where m places ad- 
jacent no land of similar description, with similar 
advantages to the land sought to he enhanced, is found 
to exist, it is not illegal to decree enhancement at the 
average of the rates paid for adjacent lands Nubee 
Bur&h v. Ram Suhai . 1 Agra, Rev., 57 

Tikaram Singh v Sandes . 22 W. R., 335 


ENHANCEMENT OF RE ’NT^contmued. 

5. GROUNDS OF ENHANCEMENT— continued. 

(b) Rate of Rent lower than in adjacent* 
places, &c, — continued, 

339 . — Prevailing rates of rent. — * 

Ascei tamment of fair rate of rent — That the value 
of produce is said generally to have doubled or^iebled 
is not a sufficient reason for doubling the rate of rent, 
except where new rates of rent aie not to be found. 
The best mode of ascertaining a fair rate is by finding 
what rate is paid by similar ryots for similar lands. 
Amanoolla v* Ram Nidhee Ghose 

[9 W. R., 392 

340. — — > Sufficiency of 

evidence to prove prevailing rate — In a suit for 
enhancement of rent on the ground that the rates at 
which defendant held were below the prevailing rate 
paid by the same class of ryots for adjacent lands of 
a similar description and with similar advantages, the 
evidence of three patwans who put in their jumma- 
bundis showing the rates paid by almost all the 
ryots ,— i e , the majority,— was held sufficient to prove 
the prevailing rate. Priag Lall v. Brockman 

[13 W. R., 346 

341. Sufficiency of 

evidence to prove prevailing rate* — In a suit after 
notice for a kabuhat at enhanced rates, said to he 
those prevailing in the adjacent villages for similar 
lands held by the same class of ryots as defendant, 
the evidence of seven occupant ryots of the neigh- 
bourhood, though not a majority, was held to he 
legally sufficient to make a case which defendant 
was hound to lcbut. Sareoop Manna v. Rono- 
malee Churn Mytee , . 15 W. R., 240 

342. — Sufficiency of 

evidence of prevailing rate. — The mere fact of a par- 
ticular rate of rent having been decreed against two 
ryots not having a right of occupancy, is not enough 
to show that the rate so decreed wa! the rate prevail 
mg in the neighbourhood. Surahutoonissa Kha* 
toon v. Gyanee BuKTOdR . * 11 R., 142 

343. Act X of 1859, 

ss. 18, 17* — Ryot without right of occupancy * — Occu- 
pancy ryots at lower rates — In a suit for enhance- 
ment of rent after notice under section 13, Act X of 
1859 (such notice not treating the defendant as a ryot 
having a right of occupancy), if the defendant claims 
to be protected from enhancement otherwise than 
under section 17, it is for him to prove, or at least to 
allege, that he* has a right of occupancy, before an 
issue can be received under the section last mentioned. 
If a defendant in such a suit has no right of occu- 
pancy, and the Judge considers the rate claimed re- 
presents the fair value of the land, he should giVe 
the plaintiff a decree, notwithstanding a very large 
nnniber of ancient ryots having right of occupancy at 
lower rates. Duff v Sowdagur Sahoo Jotedar 

[13 W. R., 255 

344. Rroof of rate of 

rent — Mistake as to area of land — A suit for en- 
hancement of rent aftei notice should not be dismiss- 
ed merely because the landlord Jia^ made a mistake as < 

J * 
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ENHAUd'jBMENT OS’ RENT umt.mu.t 
5. OUOUiUlS OK KNHANCKMKNT— I 

(/>) Rath ok Runt uowku than" in uhuini 
poaojiw, ha.~~ continued. 

f Prevailing rates of ront^cou/mio </ 
to the cwt area of the lands which Ins tenants hold 
Where cuhanccnumt is sued lor on hho ground (Ini 
the rent paid by the defendant in below the into pu - 
vailing in the neighbourhood, it in not enough tor the 
plaintiff to nhow that the adjacent lands arc oi a 
similar description to those hold hy defendant, he 
must also show that tliey are held hy persons ot the 
same class with the defendant. Woomanath Hoy 
O tfOWDHttY u/ASUUMBUJiEH BlBWAB 

[12 *W. R* 476 

345. — - — — - - - ICvidcncc hy hy- 

pothetical adjustment of m^v — In a suit for en- 
hanced rout whom the ground relied on is the prevail- 
ing rate paid hy adjacent ocutpiers oi snmlai land, 
such ground cannot he established hy the probability 
or even the certainty that if the louts of the m »gh- 
bouring occupants wen' readjusted they would eoutn 
np to the rate elai wed. Bill N OAHUN I)KV w BUhuNA 
Bxuek . 13 W. B„ 107 : 13 B. Xi B., 200, note 

346. — — Fat ho e to pro no 

existence of y round for enhancements Whole the 
ground of enhancement was Unit defendant paid lent 
below the prevailing rate for land of similar descrip- 
tion and with similar advantages in the places adja- 
cent, and the plaintiff failed to prove the ovmtenee of 
any such ground, the plaintiff was not- entitled to a 
decree at the rates wln< h the defendant's lands would 
beav, as Act X of 1851) does not authorise enhance- 
ment of the rent of a ryot to the rates which the 
lands will bear. JAUK Am is J, AN Au 

[9 W. R., 149 

847. - — — * Data for calcu- 

lation of— In a suit for enhancement of the rent 
ijim\ by sliikmi ' lalookclars, the plaintiff is bound 
to afford data the rate paid hy intermediate 
tenants of the same class) 'upon which Mai Court can 
come to a satisfactory conclusion as to what would la* 
a fair and equitable rate to be paid by defendant, 
plaintiff being competent, under section 10, Act VI 
of 1802, to measure the talook and ascertain the 
assets. X>AimB 1 )obb Nssoobk OHowmnti is Goimcn 
MohunGhosk . . . 10 W. B., 213 

848, - — — — — — Hate paid hy 

neighhbouruig ryots of a amo class*— In a suit for 
enhancement of rent on the ground that the defend- 
ant pays at a lower rate than that paid bv the 
neighbouring ryots of the same class for similar 
lands, if it bo found that the prevailing rate is higher 
than the rent paid by the defendant, though lower 
than the rate claimed in the plaint to be the prevail* 
mg rate, the Court ought to give a decree at the ac- 
tual rate found to bo paid by the neighbouring ryots. 
Asm Gassa is AumooDimm . 5C.L, R,, 41 

349. — - — — - — Peng, Act 

t T r T. ^ ^ A IS.~~~ Q-raunds of vnhaiu one at* Proof 

oJ,~*-lu a suit to lucovei "lent ut an ui hunted rah* 
r aitei notice upon grounds furnished by tin* first two 


ENHANCEMENT OF lUWW^ continued, 
r , GROUNDS OR RNIIANOKMKNT -cm nhnued. 

(A) Rath ok Runt i/nvnit than in awotacunt 

imaoish, Acs continued* 

l’n v nling rates of ront continued. 

dm i "I tccthm 18, Bengal Act VI 11 oi 188‘k where 
Hu «1« i< nd ml pleaded that the laud was maurasi, held 
l»y bun it i lived rate of rent tor generation after ga- 
in i it ion, — lit Id that the defendant's failure to prove 
1 1 u h pica was no bar to bis setting up Shat he had 
earned the right of occupancy m the land. 3icld 
that the plaintiff could not succeed without proving 
the* suh, stance oi each part of clause 1 . and that it 
was not enough to show that the rate paid by the de- 
fendant was below the pi evading rate tor adjacent 
land ot a snmlai demit ipiion and with similar advan- 
tag^s; hint it must, also ho shown that iho,ptcviiihng 
rate was paid by lyots of the same class ns the de- 
fendant* Duma* Roy v , Mkuon . 20 W, B., 416 

(c) iNOitVAKi; IN Vapid: ok Uanu, Xts 

350, — — Valuation off prorluoo. - 

Proportion* Principle of. Jet X of AHo’*, ss. Id nnd 
IT,- “-Apportionment of increased natne. In a suit fur 
enhancement »d rent, on the ground specified in Her* 
turn 17 of Act X of 1850, that **the value of the 
produce, or the pioduetive powers ut the land, have 
been met eased othet want* than hy thengemy or at t he 
expense oi the ryot,” the amount ot the increased 
rent is not to he aseerlntned by establishing a propor- 
tion between the former rent and the old produce j 
hut the absolute increased \nhie of tlie produce being 
nueert tuned, tin* enhanced rent is to ho arrived at hy 
.considering v\ hot part of sneh tue ream'd value ought 
to be apportioned to the tenant as the produce of his 
.capital and labour, ami what pint of if in rent, that 
is, as it. has been defined, ‘’that port cm of the value 
of the whole product* winch remit tun to the owner of 
the land alter all the^mt goings liehmgmg to the cub 
tivnfnm of whatever kind have been paid, including 
the profits of the capital employed, estimated accord- 
ing to tlic usual ami mdimtry rate of agricultural 
capital at the time being ’* Kent cannot he enhanced 
beyond the rate demanded m the plaint, and if can he 
animated only m respect of sic h part ol the land us 
bus increased in value, limns is Imhouk Umm 

I MnmK mi: l liny, 860 

itiHouK Ghosh is Hums 

1 W. JR* F, &, 48: 1 Xml Jur„ 0. S* 25 

851. ~~~ — U*ayr # of 

ryots. - Ft nr and cquifafdc rent. Loss for cron s He* 
strayed. The pioduee of a lagah of dimn in 12117 
and 12tJ8 shouhl not In* valued at the prices of 12(10. 
Whether a ryot lairrowH his fond or not, he emmet 
receive Ids wages out of the proceeds ot < rope before „ 
the crops are gathered, Au allowance for a houso 
cannot he made iu a ryot m addition to a fair allow- 
ance for wages. Lush on a e< mml of crop# destroyed 
nr injured cannot In taken into ctmmdomthm twice 
over, (/v/) m ascertaining the average of the quan- 
tities and puces, and {'dud) m m iking an allowance 
bn inks based upon m piles dime to thetrmpM, of 
wdneh thoquantiliiH tud pmeomnsl huu ht»u taken 
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ENHANCEMENT OE RENT — continued. 

5 GROUNDS OF ENHANCEMENT— continued, 
(c) Increase in Value oe Land, &o. — continued . 

Valuation of produce — continued « 

mto consideration in calculating the average. A land- 
lord cannot be charged with a rate of interest or pro- 
fit on capital far beyond the ordinary rate of interest 
or profit, and also with an allowance for ensuring the 
return of the capital with such extraordmaiy rate of 
interest One rate of rent cannot be fixed for a ryot 
who spends his own capital, and another for a ryot 
who is compelled to bonow it. The late of rent 
winch the landloid has aught by law to demand does 
not depend upon the size of the holding oi the cir- 
cumstances of the ryot What is a fan and equitable 
rent fox one ryot foi lands of a snnilai description 
and with snnilai advantages m the same neiglfbou^ 
hood must also be fair and equitable foi another, so 
far as the landlord is concerned A lyot who, but for 
the Permanent Settlement, would have been entitled 
to no more than half of the gross pioceeds of his 
land, is not over-assessed when he is allowed to retain 
at least five sixths of the gross proceeds for his labour 
and piofit on capital, and called upon to pay some- 
thing less than the other one sixth as rent to the 
zemindar. Hides v, Ishore Ghose 

[W. R. a F. R„ 131 

Held in the same case on review. — The condi- 
tion ahd rights of ryots, whose tenures have com- 
menced since the Permanent Settlement, depend not 
on status, but on contract and on laws and regu- 
lations specially enacted. In 1793 the zemindars 
were declared to be the proprietors of the lands. 
From 1793 to 1812 they were prevented from grant- 
ing pottahs or leases to ryots for more than ten 
years, and could not theiefore have created ryots with 
hereditary rights of property in the soil After Re- 
gulation V of 1812, they could grant leases at any 
late and for any term. By the re&’ftspeetive effect of 
section 2, Regulation VIII of 1819, leases m perpe- 
tuity or for terms granted prior to 1812 were render- 
ed valid. In this case it was admitted that the value 
of the produce had increased otheiwise than by the 
agency or at the expense of the ryot, and that the 
notice required by section 13, Act X of 1859, had 
been served before the end of Choitro m the year preced- 
ing that for which enhancement was claimed Upon 
being served with that notice the defendant had a 
right to quit according to section 19. The Statute of 
Limitation does not give him a right of occupancy 
under section 6 by holding for twelve years But 
for Act X of 1859, therefore, the defendant (assuming 
that he was not holding for a fixed term, and that his 
tenancy commenced since the Permanent Settlement) 
would have been liable to have Ins tenancy detei- 
mmed, and to be turned out of possession at the end 
Cl 1267, if he and his landlord could not agree as to 
the rent to be paid for the future. But it being ad- 
mitted that he had a right of occupancy under Act 
X of 1859, he was entitled to hold at a fair and equit- 
able rate. What is fair and equitable depends on 
the value of the produce and cost of production. 
After the Permanent Settlement, and before Act X of 
1859, a light of occupancy was not acquired by a ryot 
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ENHANCEMENT OF RENT — continued* 

5. GROUNDS OF ENHANCEMENT — continued. 
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(c) Increase in Value oe Land, <$go —continued. , 

Valuation of produce— continued, 

merely by holding or cultivating land for a period of 
twelve years. When that Act created the light, sec- 
tion 5 declared that ryots having rights of occuptncy 
should be entitled to hold at fair and equitable rates,, 
thus leaving it to the Court to determine m every case 
of dispute what is a fair and equitable rate. To he 
fair and equitable it must be so as regaids both 
parties. Ishore Ghose v. Hills 

[W. R., F. B., 148 

352 . Act X of 1859, 

si. 5 , 6, and 13. — Adjustment , Mode of, — Proportion, 
Pule of , — When there has been an increase m the 
value of the produce oi land ansmg from an increase 
m prices, and the zemindar is entitled to a new 
kabuliat from an occupancy ryot, at an enhanced 
rate, at fan and equitable rates, — Held, per Treyqb, 
J. (concurred m by the majonty of the Court), — 
The words “ fan and equitable,” m section 5, Act X 
df 1859, are to be construed as equivalent to the valu- 
ing expressions, “ pergunnah rates,” “ rates paid for 
similar lands m the adjacent places,” and “ rates fixed 
by the law and usage of the country,” — all which ex- 
pressions indicate that portion of the gross produce 
calculated in money to which the zemindar is enti- 
tled under the custom of the country; that as the 
Legislature directs that, m cases of dispute, the exist- 
ing rent shall be considered fair and equitable until 
the contrary be shown, that rent is to he presumed, 
in all cases m which the presumption is not by the 
natuie and express terms of the wutten contract 
rebutted, to he the customary rate included m the 
terms “peigunnah rates,” w rates payable for similar 
lands in the places adjacent,” and “ rates fixed by the 
law of the country, ” that in all cases in which the 
above presumption arises, and m which an adjust- 
ment of rent is requisite m consequence of a rise m 
the value of the produce caused simply by a rise in 
price, this method of pioporfoon should he adapted — 
the former rent should bear to the enhanced rent the 
same proportion as the former value of the produce 
of the soil, calculated on an average of three or five 
years next before the date of the alleged rise in 
value, bears to its present value , that m all cases m 
which the above presumption is rebutted by the 
nature and express terms of the written contract, the 
readjustment should be formed on exactly the same 
principle as that on which the original written con- 
tract, which is sought to he superseded, was based , 
and that m cases in which it appears, from the ex- 
press teims of the contract, that the rents then made 
payable by the tenant were below the ordinary rate 
paid for similar land in the places adjacent, in conse- 
quence of a covenant entered into by the ryot to cul- 
tivate indigo or other crops, the former rent must he 
corrected so as to represent the ordinary rate current 
at the period of the contract, before it can he admit- 
ted to form a term in the calculation to he made ac- 
cording to the method of propoition above laid down. 
Per Maceherson, J. — The rule of proportion, — as 
the old value of produce is to the old rent, so is the 
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5. GEOU1JDS OF BN1LAKOBMKNT— ro«//i/w» d 
(c) iNomusK in VatiUH of Land, &o .—conintmd 
Valuation of produce— eonfimied. 
present value of produce to the rent which ought, 
now to bo paid*— is the rule which should bo adopted 
in i,hc aboeneo of any recently-adjusted pergmmah 
. customary rates. Either party should be at liberty, 
in each case, to prove any special eucumstmu-es tend- 
ing to show that the application of the rule ol pro- 
portion to that particular case would work injustice. 
Per Pheae, J — When the Collector is called upon 
m any given case to determine the unit which it is 
fair and equitable that the ryot should pay, he ought 
to enquire 1st — Whether at the last antecedent pe- 
riod, when the arrangement between the parties 
(either then created or previously existing) was such 
as must, by reason of tacit acquiescence or otherwise, 
be taken to have been fair and equitable, that arrange- 
ment contained express stipulations as to rent ; if ho, 
then those stipulations, unless the reason for tbem is 
gone, should lie i allowed in arriving »t the K*ut for 
the now pottaln 2nd— If the Collector finds no ex- 
press agreement to guide lum, then he must ascertain 
whether the lyot is legally entitled by custom, bases! 
cither on Ins personal status or on the chaiaetei of 
the land occupied by him, to any definite share oi the 
produce oi the land, or to any beueileial interest in 
it. If the lyot is so entitled, the rent, must be ad- 
justed accordingly, 3rd— If neither express agree- 
ment nor legal right in the ryot be found to have 
determined the amount of rent, the last arrangement 
must have been governed by some locally prevailing 
custom, or the rent regulated, tacitly, according to 
some locally prevailing rates j and in that case tin* 
custom ought to be complied with, and the rates ad- 
hered to. The fair presumption will be, in the ab- 
sence of evidence, or unless a ditteient inundation be 
actually shown, that the xate was originally based 
upon the piineiplo of sharing the produce of the land 
between the ryot and genii udar in a fixed ratio. The 
result of applying this presumption would be that 
the mSvv fair amf’eqmtable rent would lie the same 
proportionate part of the new produce that the old 
rent was of the old produce. In all eases, the dura- 
tion of the intended pottah must be taken into con- 
sideration as an element affecting the question oi 
fairness and equity. Per Noeman* «/,--( l ) With 
respect to the rents of ryots having mere rights of 
occupancy, a zemindar is entitled to claim from bis 
ryots such rents as are paid by the same class of ryots 
for land of a similar description mid with similar ad- 
vantages ih places adjacent. (2) If such rents are 
too low, and the zemindar simply allege that the 
value of the produce has become increased, otherwise 
than by the agency, or at the expense, of the ryot, he 
shows an increase in the value of that which primari- 
ly belongs to the producer, to a proportion of which 
alone the zemindar is entitled. It is only necessary 
to give the zemindar an amount of rent which shall 
hear the same proportion to the obi rent which the 
present price of the produce does to the former. It 
must be taken that the old runt was fair and equit- 
able. It is for the s^mindar to prove his case, and 
he must carry back his evidence, as nearly as he can, 


EHHAHCEMEMO? OF BWT -continued, 
r> GHOUNDH OF EN 1 1 \ NO E M E NT * continued t 
{i) iNrutUHiv in VAuni of Land, Ao. <*f tnftnnvd . 
v 1 luation of proriueo - vtmfhntt'd, 

!<> I Ik lime when the rent was fixed, (14) 1 1 f the 
u at < nu mis pmlly oi money, and partly of services, 
01 ..in. I lung equivalent to services, as an obligation 
to < nil n iti and supply indigo at a cerium price, the 
v.ilm ol sm h routine! would have to be estimated 
and addl'd to the old rent; and in such eases the 
aggregate value would form a term in the proportion* 
(4) II a iyoi is holding below the rates paid by his 
neighbouis, and m consequence of the increase of the 
value of the produce these intes are themselves too 
low, the zemindar may In* entitled to the benefit of 
both grounds of enhancement m the same suit, (f>) 
The cost oi cultivation, m the absence of evidence to 
the contrary, may be taken roughly to have increased 
in a ratio proportionate to that of the mereased price 
of produce. Hut in exceptional cases it may be found 
that the paitieular einp for whh h the laud is special- 
ly titled, as cotton, 01 mops on land m the vicinity 
of a town, has gieatly lm leased in value without 
any general equivalent rise m the puce of labour or 
the cost, oi food* In sm h eases, It the zemindar is 
not in a position to make out a ease under the tlrst 
clause, the mcieaned protit mny be divided between 
the /.emi mini and the tenant, as may appear reasonable 
under the special circumstances of the tasei and in 
like manner any ext inordinary increase in the cost of 
production may he proved by the lyot m answer to 
the claim fm enhancement on the ground of the on- 
huuced price oi pruduee. pi) 1 1 the productive 
powers have increased from other causes, as m the 
cane of lands protected from Hooding by the embank- 
ments of the railway, without tun ease of outlay or 
labour by the tenant, the whole of such increase be- 
longs to the zemindar, subject to any increased ex- 
(muses which may be caused to tin* tenant by the col- 
lection or real* v, tam of the inrgei prnilL Per i*KA* 
CHHiK , i\ */, (dissenting). The rule of proportion is 
not applicable, The rule laid down m fokm'r Uhuwv* 
Mills, r, ft, Pi j}„ nu, m should be followed, Tim 
definition of “rent” by Malt bus in lus "FriucipleH of 
Politual Economy ** is the guide, Kent is ** that per- 
c thmof the value of the whole produce which remains 
‘in the owner of the laud after all Urn outgoings belong- 
ing to its cultivation ol whatever kind have ijcritpatd, 
including the profits of the capital employed, esti- 
mated aceordmg to the usual and ordinary rate of 
agricultural capital at the time being,” in consider- 
ing whether the whole of the increased value of the 
produce is to be added to the rent, the Court. must be 
guided by all the circumstances of the case. It m&v 
take the old rent as a fair ami equitable rent with 
reference to the former value of the produce. It 
must take into consideratem the circumstance# under 
which the value of the produce has iucreasinl, 
whether these circumstance# are likely to continue* 
It must also consider whether the cost# of production, 
including fair and reasonable wages for bilsntr, and 
the ordinary rate of profits derived from agriculture 
in the neighbourhood, have inn eased , and if so, it 
must make a fan* allowance on that account. U is j 
only the net increase, or such part of thu nut iuumt* j 
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ENH AN CEMENT OP BEN ^-continued. 

5 , GROUNDS OF ENHANCEMENT— continued. 

(i o ) Increase in Value oe Land, &c. — continued . 

Valuation of produce— continued, 
as will render the lent fan and equitable, that can be 
added to it. Thakooranee Dossee v Bisheshub 
Mookebjee , B. L. R., Sup. Vol., 202 
[3 W. R., Act X, 29 

353 , — Cost of pro- 

duction' — Calculation of rate of enhancement * — In 
ascertaining the rate of enhancement the Court is not 
bound to calculate the exact value of the produce and 
the cost of production, but to estimate the average 
productive value and cost of production. Huro 
Mohun Mookebjee v . Thakoor Doss Mundul 

[1 W. R., 1J2 

354, ' — * Calculation of 

increase %n produce . — Proportion , — The mode of 
calculating the increase in the value of produce accord- 
ing to the rule of pioportion is by simply taking the 
l’ormei and present value of produce, and not by cal- 
culating former and present profits after deducting 
costs. Ram Taeuok Ghose v. Biressur Banebjee 

[0 W. R., Act X, 32 

355 , Pule of pro- 

portion. , — Decrease m productive power and value of 
produce , — In a suit for enhancement, where not only 
the value ot the produce has decreased, but the pro- 
ductive powers of the land have decreased, and the 
expenses of cultivation mcreased, the formula to be 
applied m determining the rent will be as follows 
The average value of the produce before the decrease 
m the productive powers of the land will be to the 
average value of the present decreased produce, mi- 
nus the increased cost of production, as the rent pre- 
viously paid will be to that which the land ought now 
to pay Suowdaminee Dossee v. Shookool Ma- 
homed . ... —i 7 W. R., 94 

350. Pule of pro- 

portion . — In a suit for enhancement of rent where 
the expenditure is stationary, and the value of the 
produce has increased, the proper rule is that the 
rate of rent to be paid shall bear to the old rate 
the same proportion as the present value of the pro- 
duce bears to the old value. Dooboanath Shah v. 
Kazim Fakib ... 9 W. R,, 348 

Shib Nabain Ghose v Kashee Pebshad Moo- 
kebjee « a . 1 W. R., 228 

357. — * Pule of pro- 

portion, — Deduction for costs of production — Aver- 
age values for series of years , — In applying the rule 
of proportion laid down m the Full Bench decision in 
the easo of ThaJcooranee Dossee , P, L,P , Sup. Vol , 
' 202 , 3 W, P,, Act X, 29, the Judge must con- 
sider the amount the ryots actually paid and not 
what they ought to have paid. The ryot is not 
entitled to any deduction on a'ccount of cost of pro- 
duction. It is necessary to take the average values 
of the produce of a series of years, including the 
years # of abnormal plenty and scarcity. Jomeut 
Mundul v Shoobenpeb Nath Roy 

[25 W. R., 391 


ENHANCEMENT OF KENT-cdntinued, 

5. GROUNDS OF ENH AN CEMENT — continue d. 
(c) Increase in Value oe Land, &o.^-eontinued, ( 

Valuation of produce— continued, 

358. — — Accidental or 

exceptional increase m value. — Drought or scarcity, 

— The increase m the <c value of the produce ” which is 
to form a ground for enhancement of rent under section 
17 of Act X of 1859, means an increase m its natural 
and usual value m ordinary years. The accidental 
and exceptional high priees of a particular year, 
m consequence of drought and scarcity, cannot he 
treated as a measure by which rent is to he adjusted. 

A tenant takes land, not with reference. to the excep- 
tional high prices of a past yeai, hut with reference 
to the prices he may reasonably expect to lealise for 
the crops which he will raise m succeeding years 
Bhagruth Doss v. Mahasoop Roy 

[0 W. R., Act X, 34 

359. — Casual increase 

infertility — A causal increase m the fertility of the 
land is not a ground for peimanent enhancement of 
irent. Kristo Mohun Pattub v. Huree Sunkur 
Mookebjee „ . . . * 7 W. R., 235 

300. - - — — Casual increase 

in fertility ; — In coming to a conclusion as to whe- 
ther the produce or the productive powers of the land 
have increased otherwise than by the agency or at the 
expense of the ryot, the avoiage of four or five years 
ought to he taken, the increase of an exceptional 
year should not he the guide. Rajkrishna Moo- 
kebjee v, Kalee Chaban Dobain 

[0 B. I». R., Ap., 122 : 15 W . R., 109 

301. Casual increase 

infertility . — In deciding a suit for a kabuliat at en- 
hanced rate for five years, the piobable result of an 
exceptional had season should not he taken into con- 
sideration, hut the average of the past five years. 
Shekesh Chundeb Doss v, Assimqnissa 

[7 W, K., 234* 

3Q2. a * St&dy and 

normal increase. — The increase must he permanent, 
i.e , steady and normal. Thakooeanee Dossee 
v. Bisheshub Mookebjee 

[3 W. R., Act X, 142 

Inconsistent grounds of 

enhancement, — Increase of produce and value of 
produce. — Lowness of rent compared with neighbour- 
ing rates . — Claims to enhancement on the basis of 
increased produce and increased value of produce are 
inconsistent and incompatible with one founded on 
an inequality between the rent paid by a tenant on 
the estate and paid by a tenant on a neighbouring 
estate. Shreesh Chundeb Doss v, Assimonissa 

[7 W. R., 234 

364. — — Increase of 

produce. — Increase of value of produce — -A claim, 
to enhancement of rent on the basis of increased 
produce, and one on that of increased value of pro- 
duce, are not inconsistent and incompatible , and if - 
they were so they would* not, by being advanced 
together, cancel each other, and thus neutralise plain- 
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EIHIAlfCEMBNT OF RENT-continued. 

6, GROUNDS OF ENHANCEMENT — con Inna d 
,(c) Increase in Value of Land, &c . — cent muni 

Inconsistent grounds of enhancement 

c continued, 

tiff’s < 1 um to the benefit of clause 2, section 17, At t 
X oflsvi Gqpeenath Mookerjee V Ram Hitree 
JJIunimi. .... 9 W. B., 476 

365 Buie of proportion. — Bates 

of prt stnt and former value imascertamable, — The 
rule oi pi opmtion. is not applicable where the rates 
between the present value of the produce of the soil 
and the foiling value at the tune of the original tak- 
ing cannot be ascertained, and wbeie it is only neces- 
sary to see what is a fair and equitable rate by com- 
parison with the rate paid by the neighbouring lyots 
for similar land Jadub CitUNDER Holoar v 
Etburry Lusukur . 3 W. B., Act X, 160 

360. — Calculation 

where adjustment has taken place, — In a siyit foi 
a kabuhat at enhanced rents, it tlie units ol the ad- 
jacent lauds have been all early adjusted and eu-* 
hanced, the enhaifcemeut of the defendant’s holding 
will depend on the rates paid by those adjacent lauds, 
supposing them to be ol the same land, and not 
on any doctmic of pioportion which will only ap- 
ply when no adjustment has taken place. Ajsxm 
Mulliok v Gunga Dhur Banerjek 

[6 W. B., Act X, 68 

307. Bate for lands allotted on 

batwarra. — Reg. XIX of 1793, s, 19.— In a suit 
for khas possession of land made over to plaintiff on 
batwaira the defendant pleaded twelve years’ adverse 
possession, and that he was entitled to retain posses- 
sion on payment of lent, as the lands were occupied 
by gardens made by Ins ancestor. Held that the 
rate given m the batwarra papers was not neeessatily 
the lair rate for the lands; lor under section Hi, 

^Regulation XIX of 1793, the gioss produce of each 
village is calculated with the proportion of the public 
jumma arsessed thereon, -Luleet Naratn Singh v, 
Gopal Singh . . . . 9W.R,, 146 

308 . Increase m productive 

powers. — Increase in tent —By the words “in- 
crease of productive powers ” m section 17, Act X of 
1859, the Legislature did not mean capacity for realis- 
ing a higher rent foi building or other purposes, but 
an increase of the productive powers of the land it- 
self. Bisseshur Chuokeebutty v. Woomachurn 
Roy 9W.B.,122 

369. Agency opera- 

tive at time of notice — Beng. Act VIII of I860, 
s. 18. — In a suit for ai rears of rent for two years of 
which the rate claimed for one year 1278 was the j 
old rate, and the rate claimed lor 1279 was an en- 
hanced rate after notice, — Held that, as the suit was 
from the beginning essentially a suit to recover 
arrears of rent due m respect of the years 1278 and 
1279, and the question whether the plaintiff had made 
. out a right to he paid rent at an enhanced rate for 
1279 was only part of thp largei question what was 
the rate at winch rent was due for that year, there 
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w is no error m the* lower Appellate Court’s decree- 
ing m cars of lent for 1279 at the rate which was 
I mind !o be the tiue late, although less than the en- 
h uu ol i a to claimed Held that the increase of pio- 
ductiM power alluded to m section 18 of the Rent 
Law <is a ground of enhancement, must be an agency 
subsisting and operative at the time when the notice 
is issued. Brojonath Te wares v . Grant 

[22 W. B.,13 

370. Beng. Act VIII 

of 1869, s 18 — Increase by natural agency , — An 

either permanent or likely to last lor a eon- 
tudciublo time, caused by natural agency m the pro- 
ductive powers of the land, is one of tin* elements to 
he taken into consult*! atmu m deteimining its in- 
creased value* vutlun the meaning of Bengal Act VIII 
of 1869, section 18. Asoooii G UN ICE v, Bkutvoo 
Siirhcu 22 W. E„ 360 

371. — — Rise in value 

owing to portion of town bong swept away —A 
use m the value of the lands, owing to a considerable 
portion of the town in which the lauds are situated 
having been swept away by a mer, in not such an in- 
ciciiHo m the pioductivc powers of the laud as is con-* 
templates! by eiaUHo 17 of section 17 of Act X. 
Kuondkar Aduoou Ruuman tp, Woomaghubn 
Roy 8 W. B., 330 


372. — — — — — Band improved 

otherwise than by cut timtor,* -Meld that though 
the land may have been improved otherwise than by 
the exertions of the cultivator, yet the zemindar is 
not entitled to demand rent beyond what is fair and 
equitable foi the Name class of cultivators as the 
cultivator sought kube enhanced to pay for such im- 
proved lands. Jumna Pbrkhau v, Bhowanke 

j 2 Agra, Eev,, 1 

373. Act X of 1869, 

s. 17 Embankment , Const nut ion of— An increase 
m tho productive power of the land, occasioned by an 
embankment, eonstrueted at tin* expense of Govern- 
ment, foi excluding the sea from flooding the land, is 
a ground ol enhaiuement, under section 17 of Act X 
of 1859. JADUB UUUNDRR ilAM>AR v, Ktwarhb 
LusHicua . . Marsh., 498: 2 Hay, 699 

374. — - * — Canal , Construc- 


tion of— Expenses of malt ng duets and for canal 
rates,— A cultivator cannot claim altogether to lie 
exempted from enhancement on account of the in- 
crease in tho productive power of land which has 
been effected by a canal which warn not made at his 
expense or labour, but ho can fairly ask that the* 
expenses, such as the cost of making ducts ami the 
payment of canal rates, should 1 m* calculated and de- 
ducted from tins total amount of increased value. 
Pikan v . Ram Buksu . , .2 Agra, 346 


376. — - Canal, Construc- 

tion of —Expenses for canal dim.— Held that a 
ryot is entitled to deduction of the actual amount 
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paid by bim m the shape of canal dues, and also 
other expenses which are occasioned by bunging the 
water into the land, together with mtei est on the 
capital employed m such expenses and payment of 
canal dues Maheeput Singh v Lok Indee 
Singh 2 Agra, 179 

376. . Middleman — 

A middleman is liable to enhancement w r hen the pro- 
ductive powers of his land have been increased other- 
wise than by the agency ox expense of the ryot. Two 
thirds -was held to be a fair proportion of the surplus 
profits of the land to be awarded to the la^dlo^d 
Jadub Chundeb Haldae v Ishoeee Lushkue 

[W. B., 1864, Act X, 74 

377. — — Fair and equit- 

able rate — Act X of 1859 , 5 77 — Section 17 does 
not say that m every ease the rate of relit may be 
raised to the prevailing rate, but only that the rent 
shall not be raised except on some one of the grounds 
specified That section must always be lead with 
reference to the general provision of section 5, that the 
lent of a ryot having a right of occupancy shall not 
be more than is fair and equitable, and m consider- 
ing what is fair and equitable, the ryot should not be 
called upon to pay to the landlord, under the name of 
lent, what is in tact not rent but the produce of his 
own labour and capital sunk m the land Nooe 
Mahomed Mundul ©, Hubeipeosonno Roy 

[W. B„ 1864, Act X, 75 

37 8. Grounds of ex- 
emption, — Increase m value from natural causes , — 
In a suit for enhancement of rent, baie pi oof that 
the productive poweis of the land m suit have been 
mcreased by the agency, or at Bne expense of the 
defendant or his ancestor, is not sufficient to exempt 
the defendant altogethei from enhancement. In such 
a case, where the value of similar lands in the same 
locality, but not sharing the especial advantages re- 
sulting fiom woiks or improvements erected or 
effected, by or at the expense of the defendant or his 
ancestor, has been increased by natural causes, it 
must be assumed that the lands of the defendant 
©we their increased value to that extent to natural 
causes, and are to that extent liable to enhancement. 
TekaIt Choobamtjn Singh v Dunbaj Roy 

[I. Xi. B., 5 Calc., 56 

379. * Act X of 1859, 

s 17 — Increase at expense of tenant — Where it is 
found that the products e powei s of a holding have 
been increased at the expense of the tenant, and it is 
not found that they have increased otherwise, no 
grounds of enhancement under section 17 of Act X of 
1859 are shown. Ounda v. Raheem Sheee Khan 

[3 N. W., 138 

380. Increase at ex- 

pense ofjryot. — If the tenant’s expenditure has caused 
an mciease m the productive power of the land, such 
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expenditure once made cannot permanently bar en- 
hancement of rent, but aftei the lapse of such a tune 
as may be fairly estimated as sufficient to enable him 
to lecover his outlay and a just share of profit m 
respect of it, his rent may be enhanced on any legal 
ground Mujlis v. Mohee . . 3 Agra, 223 

3S1. — Increase in va- 

lue of land by tenants means —In a suit for enhance- 
ment of rent of land originally leased foi the pur- 
poses of a homestead, where defendant had elected 
shops, and made other impiovements at a gieat out- 
lay and consideiable risk, as the liver had encroached 
and w r as encroaching, a Judge was held not to have 
done wrong m allowing the tenant a reduction on 
■account of the increase of value of the land induced 
by Ins eneigy Nueper Chunper Shah v. Gunga 
Dutt*Bhabutty . . . 11W. B., 190 

332. — — Right to en- 

hance rent where increased facilities for irrigation 
are provided by landlord.-—- s N\\Qtc> a landlord pro- 
vides facilities for irrigation, of winch the tenants 
may without expense avail themselves, bringing the 
water to then holdings,— Quare,—' Whether after pro- 
per notice lie would not be allowed to enhance the rent. 
A tenant of umnigated land, if the landlord make that 
land irrigable without cost to the tenant, must pay at 
the rates paid by othei similar tenants for hrigablo 
lands m the neighbourhood Ikram Ali q Baboo 
Lall . . . 1 N. W., 178 : Ed. 1873, 257 

303 , . — Bight to in- 

creased rent where ryot digs wells and does not use 
the irrigation already existing though sufficient , — 
Semble , — If a zemindar has, before the construc- 
tion of a well by a tenant, provided sufficient means 
of irngation, he will be entitled to receive lent at the 
rate payable by the cultivators of the same class as his 
tenant tor land With the likejaciltfies for irrigation in 
places adjacent, and will not be depiived of the right 
to claim rent at urigated rates because the cultivator 
does not choose to avail himself of the nngation pro- 
vided foi him, or thinks fit to make an outlay on the 
construction of a well which will not matei lally in- 
crease the productive powei s of a holding to a greater 
extent than they would have been mci eased bad the 
cultivatoi availed himself of tlio moans of migation 
placed at his disposal by the zemindar. Sheq Churn 
v. Bussunt Singh Ramjuthun Singh v Mehdee 
[3 N. W., 282 : Agra, E. B., Ed. 1874, 258 

334 , „ , Improvements 

by agency of tenants — The fact that at a distant time 
the ryot or his ancestors have by their own agency oi 
at their own expense made wells or effected improve- 
ments, is not a legal bar to the landlouks right to 
enhance. Lalla Sheo Naeain v, Oodhitn Singh 
[1 N. W., 180 : Ed. 1873, 258 

385 , — — — Reclamation of 

waste land by tenant — In a suit to enhance rents the 
Deputy Collector found that* the annual revenue ob* 
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hiinod by the ryots was R12,579, and that an m< i< i,< 
in such rates was partly duo to the overturn oi tin 
defendant in reclaiming some waste land, and In 
deducted 112,579 as the defendant’s shaie, and award - 
dll 1110,000 as a fair and reasonable rate to be paid to 
the plaintiff. Held that there was no reason tor im- 
peaching 1 his award of this rate. Surno Moye v. 
Adoito Churn Roy . . . Marsh., 605 

386. Expenditure of 

labour and capital by tenant — Where tenants held 
for some twenty-five years upon a rent appaiently 
much helow that payable for lands of the same de- 
scription in the neighbourhood, they were held not 
entitled at the end of that long period to alloge the 
expenditure of tlieir own capital and labour against 
the landlord’s claim to a kahulhit at an enhanced 
rate Prosono Coomar Paul Chowder y v. Radii a 
Nath 1>wy Ohowdhky . 7 W. ft., 97 

387. ' — — - — — Increase hg exer* 

tion of tenants . — In a suit for enhancement of i cut 
upon the giouiul that the lates were below the pie vail- 
ing rates payable by the same clash of lyots foi laud 
of a similar description and with similar advantages 
in places adjacent, the Judge exempted from any 
enhancement a tank and garden, on the ground that 
the tank had been dry for public use, and that the 
garden had been rendered productive by the exer- 
tion of the tenants. Held that, neither reason was 
any ground of exemption from enhancement. Srkr- 
ram Ohattrrjek v. Laotoutn Magidla 

[Marsh., 379: 2 Hay, 427 

388. — — — Cara and labour 

expended by ryot — In a suit for a kabuliat at an 
enhanced rent, where, in spite of the shortness or 
deficiency of %> crops, their value, owing to the ad- 
ditional care and labour expended by the ryot, had 
increase^ considerably above that m former years, 
it was laid down that the Court must try and dis- 
cover what the ryot was entitled to as a set-off 
against the increased value of the produce for the 
additional care and labour expended by him, and 
whether or not the zemindar was not entitled to 
some portion of the increased value of the pioducc 
in the shape of enhanced rent, Shodaminee Dosser 
v. Haran Chunder Surma 

[6 W. K., Act X, 103 

389. Increase by 

agency of tenant. —Reng, Act VIII of 1869, s. 18, 
—In a suit for enhancement of rent, defendant 
pleaded that the land was used solely for fruit trees, 
and that those trees were originally planted by the 
defendant) that consequently any increase in the 
value and productiveness of the land in consequence 
of the growth of the trees must bo attributable to 
the agency of the defendant, and therefore by sec- 
tion 18 of Bengal Act VIII of I860 such increase 
would be no ground for enhancement, — Held a bad 
defence, Obhoy Chunder Sirdar v. Had ha Bud* 
dubh Sen , • \ . 1C,Ii,R.,549 


ENHANCEMENT OE BENT '—continued 
5. GROUNDS OF ENHANCEMENT— conthmmL 

(d) Lands heed in Excess of Tenure. 

390. — Excess lands. -Act X of 

/s ~ t % s. 17, ( l .'/.—Lands m excess of the area record- 
<<1 hi a niokurran pottah containing no boundaries 
in 1 1 tide to assessment mulct section 17, Act X of 
lsv> Bii'ro Doss Dry o Sakkrmonf.e Posher 
[W. B., 1864, Act X, 30 

391 Act X of 1889, 

s 17, cl 3 — Where a tenant is found to be holding 
a greater quantity of land than that for which rent 
has been paid by him, and the excess land lies within 
the land originally leased to him, the landlord is en- 
titled to enhanced rent under clause Jl, section 17 t 
Mt of 3859. Gopeenath Mooorjee in Ham 
Hureb Mundud . . .9 W. B«, 478 

392. — Act X of 185th 

s. 17, cl. 3.— In a suit for enhancement under clause 
3, section 37, Act X of 1859, on the ground that 
del endauis held lands in excess of that originally 
granted to him, the mere fact that defendant held 
lor twenty years at an unvarying rent does not ex- 
cuse him fiom payment of rent on any land in excess 
of Ins jote, unless under special circumstances. He* 
azoonihha v. Dad Ali . . 8 W, K., 328 

393 . Act X of 1859, 

s, 17, cl. 3 . — In oidei to maintain a smt for enhance- 
ment on the ground mentioned m clause 3, section 
J7, Act X of 1859, it is necessary to prove the exist* 
once of the alleged excess and the rate at which such 
excess land ought to he assessed, Nuno Ktottoutt 
M undue v, Fukiskr Daramanioic 

[17 W„ K., 668 

394 . — * — — — * — * Expo ns ns of 

Cultivating excess lands. - Where a tenant holds 
excess lands for which no rent has hitherto been paid, 
the zemindar maytreat him either as a trespasser or 
a tenant. In the latter case a suit will not lie for 
enhancement, hut only for a kalmlmt and for a de- 
termination of the rate at which the same should he 
delivered, Wee llajmohun Milter v, (looroo Churn 
Ay eh, 6* IV II, Act X, 106 A ryot is entitled to no 
deduction under section 17, Act X of 1859, for the 
expenses which he has inclined m cultivating excess 
lands for winch he has paid no rent, lie is a mere 
squatter, and that section refers only to tenants with 
a right of occupancy David v. Ham Dhun Ohat- 
turjhe ... 6 W. B,, Act X, 97 

395. — — — Unit of or- 

cretcd land. — Reg. XI of 1825, s, 4. — Evidence that 
land has been suir/mt of permanent settlement,™ 
Where the area of a tenure is increased by alluvion, 
the proper remedy of the landlord is not hi sue for 
cnhaneeimmi of the rent under the Kent Laws, but, 
under section 4 oi Regulation XI of 1825, to sue for 
an additional rent fur the alluviated lands. Kuril 
additional rent cannot be considered as forming part 
of the rent of the original tenure. In a suit for 
enhancement it is not necessary to show that the 
land, the rent of which it is sought hi enhance, hint 
been the subject of permanent settlement, *Iu such 
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Excess lands— continued 

a suit the Government, as against the ryots, is in no 
better position under the Rent Laws than other 
landlords. Sudanundo Mytee v JSTowrutton Mytee , 
8 B L. E , 280 16 W, E, 289, followed. Gopi 
Mohttn Muzoomdar v. Hills . 5C.L. R., 33 

390. . Accretion — En- 

gagements of parties — In a suit for enhancement 
in respect of an accretion the plaintiff is not bound 
to show any established talookdari rates, but, if en- 
titled to enhance, ought to obtain a decree for en- 
hancement at a rate pioportionate to that pafd for 
the parent tenure In the case of accretions to re- 
cently-created tenures the question of enhancement 
will mainly depend on the engagements of the par- 
ties. Gopal Lall Thakoor v Kumur Ali 

[0 W . R., Act X, 85 

397. Accretion to 

original tenure — Ground of enhancement. — Peng 
Act VIII of 1869 , s 14 and s. 18, cl. $ — A suit for 
an enhanced rent brought against a tenant on the 
ground that the tenuie has been increased by accre- 
tion must bo after service of notice required by sec- ' 
tion 14 of the Rent Act, the ground for enhancement 
In such case being substantially within the giounds 
of enhancement contained m clause 3 of section 18 
of that Act. See Bam Nidhee Manghee v Parbutty 
JDassee, I L. E , 5 Calc , 823. Hurko Sunderi 
Dosseb v. Gopee Sunderi Dos see 

[10 C. Ii. R., 559 

398. — * Accretion . — 

Pfohce to pay higher rent or give up possession . — 
Wheie a kabuliat stipulated that on the accretion to 
a certain howla of any new cultivable chur, a fresh 
measurement should be made of the chur and howla, 
and that excess rent should be paid foi the excess 
land at a stipulated rate up to five diones, and at 
pergunnah rates for the residue, m default thereof 
rent to be realised according to law, or service made 
on the tenants of a notice “ requiring them to take 
a settlement of the excess land, and to file a kabuliat 
and fixing the time at fifteen days,” otherwise the 
excess land to be settled with others, the kabuliatdar 
measured the howla and accreted chur without notice 
to the tenants and m their absence, then served on the 
tenants a notice thereof, and of the increased rent 
demanded, requiring them to appear within fifteen 
days and file a kabuliat for the said amount of land 
and rent, or that he would take khas possession. In 
a suit, amongst other things, for assessment of rent 
of the excess land, — Held, (I) that section 14 of 
Bengal Act VIII of 1869 did not apply. (2) that 
the kabuliatdar was entitled to a decreo fixing the 
extent of the excess land, and assessing the rent pay- 
able for it , and was thereafter entitled to issue a 
fresh notice to the tenants to come to a settlement 
In respect thereof, or to give up possession. Ram 
Coomab Ghose v Kali Krishna Tag orb 

[L. R^ 13 I. A., 110 : 1. L. R., 14 Calc., 99 

II 


ENHANCEMENT OF RENT — continued. 

* 

6 DECREASE IN QUANTITY 0F„ LAND. 

399. Decrease in quantity of 

culturable land. — Zeduction of rent in suit for 
enhancement — In a suit by the mother of the then 
zemindar of a talook for enhancement of rent, a de- 
cree was made m 1821 m terms of a compromise, 
enhancing the rent from RI,600 to R2,000. A sub- 
sequent suit, m which rent was claimed at R3,200,~ 
was finally decided in 1862, the compromise being 
thereby set aside and tbe liability of the talook to 
enhancement finally established. The Ameen’s re- 
port, which fixed the rent payable at R8,124, was not, 
however, made until 1869. In a suit to, recover rent 
at R8,124 for the year 1871-72, the Subordinate 
Judge gave a decree for R5, 062-15- 6, a re-measure- 
ment of the talook having shown a decrease m the 
amount of eultuiable land Held, reversing the 
decision of the High Court, that the Subordinate 
Judge was right m making such a decree Surat 
Soondaei Debya v . Prangobinb Moozoomdar 

* [5 C. L. R., 202 

• 7. RESISTANCE TO ENHANCEMENT. 

400. Purchaser of putm talook. 

—Act X of 1859, s. 14 . — Section 14, Act X of 1859, 
docs not apply to the case of a purchaser of a putm 
talook at a sale under Regulation VIII of 1819, unless 
the jumma is shown to he a mesne incumbrance which 
came into existence subsequently to the creation of 
the putm Hueromohun Mookerjee v. Brojoki- 
shore Roy . . W. R., 1864, Act X, 103 

401 . Suit to contest enhance- 

ment. — Act X of 1859, s 14. — Question of rates . — 
In a suit by a tenant under section 14, Act X of 1859, 
to contest the landlord’s right of enhancement, the 
question of rates may be decided, whether at the in- 
stance of the tenant or landlord Goracjhand v 
Gudadhur Chatter jee . . 7 W. R., 470 

402. %ct X of 1859, 

s 13. — Pleading . — Where a ryot Jrings a suit to con- 
test the right to enhancement under section 1* of Act 
X of 1859, it is not necessary to plead in terms that 
he held at a fixed rate from before the decennial 
settlement. At the same time parties should use 
the exact terms of the pleas to assist which the pre- 
sumption laid down m section 4 of Act X of 1859 had 
been created Nomtjtoolah v* Gobind Chunder 
Dutt 

[1 Ind. Jur., N. S., 2 : 4 W. R., Act X, 25 

Khoda Newaz v. Nubo Kishore Raj 

[5W.R., Act X, 63 

403. — Suit for reversal of notice 

of enhancement. — Failure to prove holding at 
fixed rate —In a suit for reversal of a notice of en- 
hancement of rent the plaintiff endeavoured to show 
a holding at a fixed rate within Act X of 1859, sections 
3 and 4. Held that upon his failing to prove such a 
holding the defendant was entitled to have the suit 
dismissed, and was not bound to show his title to en- 
hance. Gungapbrsaud Singh v. Ramloll Singh 

[Marsh., 185 : W. R., F. B., 59 
1 Ind. Jur., O. S., 118 : 1 Hay, 452 

3 H 
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r - continued* 

* 

Suit for reversal of notice ol enhoneo 
ment —continued. 

PuDDoriOOiruN lJHADooiii v . Chun in a N \ mi 
R oy 

Cl Inch Jur., 3ST. a, 171 : 5 W. R., A cl X, 51 


404. 


Suit to resist notice of en- 


hancement, — All the pleas under which a iyot ( m 
resist a notice of enhancement ought to be con- 
sidered in the suit he brings to resist the notice 
Puddolochtjh' Bhttdoobi v. Chlndeb Nauth 
Roy 

[1 Ind. Jur., N. S„ 171: 5 W.R., Act X, 51 

405 , Suit to contest enhance* 

ment. — Act X of 1859, s, 14 . — Where a lyot on 
whom notice of enhancement has heon served sues 
under section 14* Act X of 3859, and fails to show 
that any excessive rate is demanded ftewn him, or that 
ho is not liable to pay the rent demanded, his suit 
might to he dismissed. The Court ought not to go 
on to try defendant’s case as if he wane suing fen en- 
hancement. UtTNOlA NABAIN OJIOWOIIBY v Koka 

Pali . . 11W. R.,377 

8. RIGHT TO DECREE AT OIi!) KATE ON 
REFUSAL OF ENHANCEMENT 

400 , — Refusal of enhancement, 

—Arrears of rent at admitted rate* — Where', in a 
suit Lor arrears of rent at an enhanced rate, the rent 
was due under a kabuliat on the terms ol* which it 
was hold that the rent was not liable to enhancement 
and the enhancement was consequently refused,— 
Held that a decree should not ho given for arrears of 
rent at the rate agreed in the kabuliat, Sqobaboon- 
PE BY JDaBBB V GOLAM ALLY 

[15 B. I*. B„ 125, note : 19 W. R„ 142 

Affirming the decision of the High Court in Golam: 
Ally v. (Iopal Lall Tiiakoob . 9 W. R„ 65 

IIUBBONATH ROY V . GOBINP CmWOBH 1)UTT 

" - [6 w. R„ Act X, 2 

Saboua Mourar Roy Ciiowpuby r. Sinnopoo- 
»»» UOBSEE , . . 24 W. R., 35 

Kashas Pebshau Sen Kum v* Janu Pabshad 

[2 C. L, R , 265 


407, 


failure to es- 


tablish grounds* — Admitted rate . — In a suit for rent 
at an enhanced rate, where the plaintiff is unable to 
establish the grounds upon which ho claims enhance- 
ment, he may have a decree for rent according to the 
3uunua for which the defendants admit liability. 
Buubo Hoonbebeb Chowjohbain v , Kasheenatii 
Aojiabjka , , , . 22 W. R„ 351 

AKAsnimw Koom v * Heeba Ram Wittoto 

[24W,R„ 82 

408, - — — Fa i lure to 

prove notice, — Decree at old rate of rent — Suit for 
arrears of rent*— The plaintiff sued for the arrears 
of rent of the years 1284, 1286, and also for the 
arrears of rent of the year 1280, the latter at an en- 
hanced rate, The ndtice of enhancement was not 


ENH AN CEMENT OF RENT-rf^/wwL 
8, IUGIIT TO DEGREE AT OLD RATE ON 
REFUSAL OF ENHANCEMENT continued* 

Refusal of enhancement * continued. 

proved, and the defendant haunted that the suit should 
be dismissed. Held that, though the notice of en- 
hancement had not been proved* the plaintiffs were not 
Ihoioby precluded from the arrears of rent at the old 
i »te* Mahomed Rohimooddmn v. Rad ha AMitn 
M undid, 6 IV. R* $ Act X, 95* Soorasoonderg /la bee 
v Golam Ally; 15 B, A. M , 125* note ; Brojouafh 
Tcwaree V Grant , 22 W* IL, 18 ; B hag man Butt Aha 
V. Slum Mungut Singh, 22 W. R , 258 ; and JIMbo 
Soonduree Chowdhrahi v* luuheenath Aeharjee , 22 
TV. R., 851, referred to. Geunshyam HiNtm v* Taua 
Pboshap Coonpoo 

# [I. L. R„ 8 Calc,, 465 : 10 C, Ii, R,, 447 

ENTICINC AWAY MARRIED WOMAN, 

See Oompounpxnu Oukmnck, 

[I, LB4M«ti, 191 
See 0abk 8 UNPiui Penal Code, h, 498, 

EQUITABLE ASSIGNMENT. 

See Casks iwdku DimwiT ov Title* 
pekoe. 


1, 


Assignment of mortgage 


bond,— i pledged emtum lauds to B. m and 
on the 21-th of July 1868 granted a mokurraid leusu 
of the same lauds to V. On the 5th of June IHRH, 
shortly before the granting of the umknrmri lease* 
A* executed a simple mortgage of H annus of the 
same lands to /)* It was proved that the eonsidem- 
fum-money given by (l for the lease had lieeii ex- 
pended In paying off #,\v mortgage, and that the 
bond had been made over to 0., though not formally 
assigned to him* Held that, under these cireum« 
Blancos, G. was entitled to stand in the plane of the j 
first mortgagee , and that ho was to he eonsideml as j 
having taken angular assignment of the bond,} 
Duli Oiianp v . Momuuu Lall Upapjiva 

1 2 O. Ii, R,» 1€ 

2, — — - Assignment of decree, Clahk 

of attaching creditor ; Assignee's incomplete eyuit- 
able title*-— A. brought a suit agamst B , which wan 
dismissed with costs, J* subsequently brought a suit 
against C, f in which he obtained an e*v parte dec ret*, 
and assigned Uis interest undc*r tin* decree to b, ami 
A. V. and A\ neglected to have their names substi- 
tuted foi that ol A , on the mold, 6’, applied for 
and obtained an order setting aside the ex parte 
decree, and allowing him to come in and defend the 
suit on deposit m (Joint of the sum sued for, u At 
the rehearing the suit was again determined in 
favour of A. //. thereupon, in execution of his decree} 
for costs, attached the moneys in the hands of the 
Court in the* suit of A, agamst 0, D* and H* ob- 
tained an ad interim injunction restraining B. from 
muddling with the money, and put in their Haim 
under the assignment. Held that the incomplete 
equitable title of J), and F* could not prevail against 
the right of B*> tin* attaching creditor,” Uiusu 
CTuwpeb Hein v* OunAmnm Ghqhk 

U. L, K„ 5 Culo„ 860 : 6 C. L. % 408 
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EQUITABLE ASSIGNMENT — continued* 

3. Assignment by power-of- 

attorney to solicitor to receive moneys. — At- 
tachment of fund m Comb — Liability to refund 
money paid out of Court — - S„ a cieditoi of the estate 
of a deceased, person which was being administered by 
the Court, gave a power-of-attorney to his solicitois to 
receive all moneys coming to him under the decree, 
and by a letter autlioiised them, af tei satisfying 
tlieir own claims out of the money to be leceived, to 
pay the balance to the plaintiff. The solicitois, m 
the presence of the plaintiff, agreed to diaw the 
money and pay the plaintiff The fund m Court to 
the credit of 8. having been ascertained, was after- 
wards attached by the defendants, judgment- credit- 
ors of 8 , and paid out of Com t to the defendants 
Held that S. had made a valid equitable assig*meqt 
to the plaintiff, and that the defendants were hound 
to refund to the plaintiff the monoys paid out of Comt 
to them. Shair Mull v Singaravelu Mudali 

Cl. L. R., 0 Mad., 294 

4. Assignment by power-of- 

attorney. — Firm — Pm tnet ship — Contract made 
by one member of firm binding on firm — The hrm 
of S. Sf Co., the partners of which were W. S. and 
id JS , took a contract from Government on 12th Nov- 
ember 1877 to construct a barrel-house at the Gun- 
powdei Manufactory at Kirkeo, and on the 28th Nov- 
ember* 1877 the plaintiff agreed to advance moneys 
“up to El 5,000 ” for the pm pose of enabling the 
firm to carry out the contract Under the agieement 
the plaintiff was to receive all sums to become due 
from the Government on the contractors’ hills and to 
pay the balance to the film after repaying himself 
all advances with interest. On the same day the 
film executed a powei -of -attorney to the plaintiff, 
authorising him to leceive from the Government Engi- 
neer all buch sums to become due to the firm under 
the contract, which power-of-attor^y was deposited 
by plaintiff m the office of the Executive Engineer at 
Poona. In March or Apul 1878 W S. left for Eng- 
land, up to which time R34,90Q had been advanced 
by the plaintiff, and a balance of E14,942-5-I0 still 
remained due to him after giving credit for the sums 
received on the bills passed by the Executive Engi- 
neer On 24tli July 1878 the plaintiff entered 
into a fresh agreement with id JE , snmlai to the 
former one, to make further advances to the firm up 
to E16,000 m addition to El 5,000 on the same teims 
as those mentioned m the previous agreement, and 
by means of these advances the contract was com- 
pleted at the end of 1879 In 1878 the defendant 
obtained a decree against W. 8 , and attached the 
right, title, and interest of W. S , m a sum of 
115,034-11-9 in the hands of the Executive Engineer, 
which was then due to the firm on the contract 
The plaintiff, who alleged that E13,700-l-ll were 
due to him from the film, applied to have the attach- 
ment lemoved, which application was refused on 
30th September 1879 and the sum attached was paid 
to the defendant. The plaintiff sued the defendant to 
recover from him E5, 034-11-9. Held that the first 
agreement of 28th November 1877, coupled with the 
execution of the power-of-attorney to him of the 
same date, amounted to an assignment to the plain- 


EQUITABLE ASSIGNMENT. — Assign- 

ment by power-of-attorney — continued. 
tiff of the sums to become due to & Sf Co , on the . 
bills passed by the Executive Engineer. Held, also, 
that the second agreement, although made by one 
member only of the fiim of S Sf Co . with the 
plaintiff, was under the circumstances both nece^ary 
to the carrying out of the partnership business and 
m accordance with the ordmary piactice of such* 
partnei ships as that of 8 Sf Co., and was therefore 
binding on the firm, and that the two agreements, ac- 
companied by the power-of -attorney, operated as an 
assignment of all the moneys to become due on the 
conti actoi s’ hills as a security for the plaintiff’s ad- 
vances with intei est, and that the plaintiff was 
therefore entitled to recover the sum claimed from 
the defendant. Jagabhai Lallubhai v Rustamji 
Nasarwanji . . . I. L. R., 9 Bom., 311 

EQUITABLE MORTGAGE. 

See Bill or Exchange. 

• [I.L.R., 3 Calc.,174 

See Cases under Deposit op Title- 

* DEEDS * 

See Mortgage— Form op Mortgage. 

[3N. W.,54 

Evidence of assignment.— To 

entitle a person to claim as equitable moitgagee it is 
not sufficient to show that he paid off the original 
moitgage, hut also that it was his own money that 
was paid, and that he was to stand m the position of 
the oi lgmal moitgagee. Pandoorung Buhal Pun- 
dit v Balxrishen Hurbajee Mahajun 

[5 W. R., P. C., 124 : 2 Moore’s I. A., 00 


EQUITY OP REDEMPTION. 

See Cases under Mortgage. 


Surrender of— 
Limitation Act, 


1877, art. 127 * 


See 

(1859, s. 1, CL. 13). ^ 

[8 B.*L R., P. 0., 530 

See Vendor and Purchases — Pur- 
chaser op Mortgaged Property 

[0 B. L. R., P. C„ 530 


I. 


Attachment m execution of 

decree. — Attachment . — Money -decree — Semble, — 
An equity of redemption cannot be taken m execution 
of a decree for a money-debt under tbe (attachment 
clauses of Act VIII of 1859 Brajanath Kundu 
Chowdhry u. Gobind Mani Dasi 

[4 B. L. R., O. C. 5 83 


2. — Sale of equity of 

redemption and purchase by mortgagee — Under Act 
VIII of 1859 an equity of redemption can he sold in 
execution of a decree. Saraswati Debi v Naba- 
dwip Chandra Gossain . 5 B. L. R., 380 


3 # „ Position of pur- 

chaser. — Trustee —A mortgagee cannot, properly, in 
execution of a simple decree for money, the repay- 
ment of which is secuied by mortgage, attach and sell 
the moitgagor’s equity of ledemption m the property 
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EQUITY OP REDEMPTION. — Attach- 
ment cin- execution of decree— continued. 

'mortgaged ; but if be do ho, and purchase it himself, 
bo becomes a trustee for the mortgagor, against whom 
bo cannot acquire an irredeemable title. Kamini 
Debi v Ramloohun Sircar . 5 B.L, R. ? 450 

4.* — Sale in execution of decree. 

^Posihon and powers of purchaser. — A mortgagee 
having obtained judgment on the covenant in a mort- 
gage deed, cannot, by becoming the purchaser at a sale 
of the mortgaged propeity m execution of his decree, 
depnve the moitgagor o± his right of redemption. 
An injunction was granted to restrain the sale. Ram 
Lochun Sircar v . Kamini Debi 

£5 B» L, R., 460, not© 

See S. C. on appeal, where the decision, however, 
seems to have been conlined to the special circum- 
stances of the ease * . 10 B. L, R., 60, note 

ERROR AFFECTING THE MERITS 
OF THE CASE. 

See C/miti UNDER A m2 ELATE OoiTlMM* 
Other Errok*s aeeeutiwu Merits or 
Suit 

See Cases under Appellate Court — 
Rejection or Admission op Evidence 

ADMITTED OR EEJEOTED BY COURT BE- 
XOW. 

ERROR IN LAW. 

See Cases under Special Appeal— 
Grounds ox? Appeal. 

See Cases under Special Appeal- 
Other Errors op Law and Proce- 
dure, 

ERROR IN LAW, SETTING ASIDE 
CONVICTION FOR- 

See Acer vtpltce 

[B. L. R„ Sup. Vol., 459 . 5 W. R., Cr., 80 
3B.HR., F. B„ 2, note 
5 W.R., Cr., 59 

See Cases under Revision— Criminal 
Cases. 


ERROR IN STATEMENT OF ACCOUNT 
IN AGREEMENT. 

See Moetgaq-e — Accounts. 

[I. L. R., 3 Calc,, 602 

ESCAPE FROM CUSTODY. 

See Contempt or Court— Penal Code, 
s.174 . . . ,1 Bom,, 88 

See Jurisdiction op Criminal Court— 
Oppknoes oommittted only partly 
in one District— Escape prom Cus- 
tody .... 1 Bom., 189 
See Sentence— General Cases. 

[8 W. R„ Cr., 85 


ESCAPE FROM CUSTODY —continued. 

1 . — — _ Criminal offVmctv Police 
i»n ndmentAct, Pres Towns (XLV 1 1 1 of tSUO), s. 

8 Offence at Common Law. To escape from ous- 
to«ly 11 mlor civil process ih not a criminal offence with- 
in lh( 111 * ailing of se< tion 8 ot the Presidency Towns 
Polu c Xmciiduicut Act of 1800. Qua re, Whether 
such an < a ipe without force is a misdemeanour at 
Common L iw Reu. v. Oonnon , 6 Bom., Or,, 15 

2. Arrest under civil process. 

Escape from.- — Criminal liability of offieer suffer* 
mg escape.— Penal Code (Art XJA r of 18(H)) y s. 223. 
— Section 228 of the Penal Code applies only to cases 
where the peison who is allowed to escape 18 m cus- 
tody foi an offence, or has been committed to custody, 
ayd not to eases where such person has merely been 
arrested under civil process* Queen- Empress v. 
Tapaullah . . „ I. L. R., 12 Calc,, 190 

3 . Custody of Sheriff. Re taxa- 

tion of imprisonment.* - Custody in private house. 
—If a Sheriff, upon the representation of a debtor's 
ill-health, takes upon himself of Iuh own authority to 
iela\ the debtoi’s impuHounumt, by letting him resale 
out of jail, it is an eseape for which the Sheriff m 
liable to an actum for damages, If the judgment- 
omhtoi voluntarily discharges the debtor out of cus- 
tody, even fox a week only, lu* cannot , by any agree- 
ment which he might have made with the debtor, 
afterwards retake him* although the debtor may have 
agreed that, if ho does not pay the money within a 
week, he shall he retaken, A debtor removed from 
prison under a rule of Court, whether with or with- 
out the consent of his creditor, and kept in charge of 
a Sheriff’s officer in a private house, is still m the 
custody of the Sheriff, The Sheriff may, without* a 
rule of Court, refuse to allow the debtor to reside out 
of prison, though the creditor may have consented to 
it. When the Sheriff and all parties consent in the 
dobtoi being kofff m custody m a private house, the 
Sheriff is liable to an action for (‘scape on proof of 
want of proper care and surveillance ; but it would ho 
a matter of fact for a jmy to consider whether Urn 
creditor, being m some measure instrumental to 
the escape, ought to recover against the Sheriff, 
Haines v. East India Company 

[4 W. R, F, C„ 99 ; 6 Moore’s I. A„ 487 

4 . — Arrest under process of Re- 

venue Court.— Civil Piouidurc Code, 1877, s. ffiU 
—"Revenue Court X — A Revenue Court is a 41 Court 
of Civil Judicature” within the meaning of section 
051 of the Code oi Civil Procedure. A person, there- 
fore, who (‘scapes from custody under the process of a 
Revenue Court is punishable under that Heel ion, Em- 
PREHS i> IlARAKHNATM SlNUH . I. L.R., 4 AIR* 27 

& - — — — Arrest in absence of warrant 
—Civil Procedure Code, 1877, s. tiol. Arrest in em* 
cut ion of decree.* —Pimessio n of warrant of arrest. 
—The apprehension of a judgment-debtor in (moni- 
tion of a decree without the officer making the appro- 
hension having the warrant of the Court executing 
the decree m his possession at the time of making the 
apprehension is illegal ; and therefore m mAh a case 
the judgment-debtor does not render himself liable to 
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ESCAPE PROM CUSTODY. — Arrest m 

absence of warrant — continued. 

punishment under section 651 of the Civil Piocedure 
Code, if he escapes from the custody of the officer 
making the apprehension. Emeeess ». Amar Nath 

[L Ii, R., 5 AU., 318 

6 . - Disch arge by 

Judge* — Liability of Sheriff — Where a prisonei is 
arrested under a wairant o± the High Court at Cal- 
cutta directed to the Sheriff, authorising his arrest 
for the purpose o± being brought before the Court 
and committed to puson, and the commitment is or- 
dered, but no warrant of commitment is drawn up, 
and the Sheriff delivers the prisoner to the jailor, with 
no other document than his own order to his bailiff to 
arrest the piisoner, and the latter, in consequence, is 
disehaigedfrom custody by a Judge on application on 
a writ of habeas corpus Held that the Sheriff °is 
not liable for an escape. Mahomed Conjee v Dun- 
das .... 1 Ind. Jur., IT. S. s 228 

7 . Custody for offences not 

punishable under Penal Code. — Criminal of 
fence, — Escapes from custody by parties detained for 
offences not punishable under the Penal Code are 
punishable under the Penal Code. Anonymous 

[8 Mad., Ap.,11 

8 . — - Custody from inability to 

give security.— A person m custody from his in- 
ability to give security is not m custody for an offence 
with which he has been charged, or of which he has 
been convicted. He cannot therefore be convicted of 
escaping from such custody under section 224 of the 
Penal Code. Anonymous . 3 Mad., Ap., 23 

9 . Custody of village officers.— 

Penal Code, s. 224 — Escape from the custody of a 
village watchman by a person wanted by the police on 
a chai go of theft and arrested on suspicion by the 
village watchman is no offence unjjer section 224 of 
the Penal Code The Queen v M. Smnadu Padi- 
yachi (Weir,p. 66) followed. Queens Bojjigan 
[I. L. R.> 5 Mad., 22 

10. — - Custody while giving secu- 
rity for good behaviour.— Penal Code , 224 — 

The defendant being detained m custody for the pur- 
pose of giving security for good behaviour escaped 
from that custody. Held that he had not committed 
an offence under section 224 of the Penal Code. 
Anonymous . ’ . .7 Mad., Ap., 41 

11. Arrest of person required to 

give security for good behaviour.— Escape 
from such arrest — Convictionfor such escape illegal 
— Act XLV of I860, s 40. — Criminal Procedure 
Code , ss. 55, 110, 117, 118, — An order was issued to 
a police officer directing him to arrest K under section 
55 of the Criminal Procedure Code, as a person of bad 
livelihood. K., with the assistance of three others, 
resisted apprehension and escaped. Held that K was 
not charged with an e( offence 9> within the meaning 
of that term as defined in section 40 of the Penal 
Code, and that consequently no offence made punish- 
able by gection 224 or section 225 of the Penal Code 
had been committed in connection with his evasion of 


* i* t 

ESCAPE EROM CUSTODY.— Arrest of 

person required to give security for good 

behaviour — continued , f 

arrest Empress v. Shasti Churun Napit, I L. P ’ 
Calc., 331 > followed. Queen-Empress v Kandhaia 

[I L. R., 7 All., 67 

12. * Escape while being tgken 

before Magistrate.— Penal Code, ss 224, 225 — 
Subsequent conmction for such escape * — An escape 
from custody when being taken before a Magistrate 
for the purpose of being bound over to be of good 
behaviour is not punishable nndei either section 224 or 
section 225 of the Penal Code. Empress v. Shasti 
Churn Napit 

[I. Xi. R., 8 Calc., 331: 10 (5. L. R., 290 

13 . Escape from transportation. 

Penal Code , ss 224, 226 — To constitute the of- 
fence of escaping from transportation under section 
226 of the Penal Code, it is essential that the convicts 
should have been actually sent to a penal settlement 
and have returned before his term of transportation 
had expired or been remitted. Where a prisoner had 
escaped from custody whilst on Ins way to undergo 
sentence of transportation,— Re Id that he had com- 
mitted an offence punishable under section 224 and 
not under section 226 of the Penal Code. Queen v, 
Ramasamy . . , . 4 Mad. Rep., 152 

14 . — Apprehension without war- 

rant. — Penal Code , s 224 . — Where a person appre- 
hended on a charge of a cognisable offence escapes 
from lawful custody, bis liability to punishment is not 
affected by the circumstance that a competent Court 
determines his offence to be other than that with which 
he has been charged. But if charged with a non-cog- 
nisable offence, the police officer who apprehends him 
without warrant does not have him m lawful custody, 
and Ins escape is not punishable under the Penal Code, 
section 224. Queen v , Ram Saran Tewary 

[24W.R., Cr.,45 

15. Escape from Confinement m 

negligently suffered by ppblie secant— 
Escape from confinement intentionally suffered by 
public servant. — Penal Code,ss 222,223.— Criminal 
Procedure Code , ss 61, 167 —While a case was being 
investigated by A., a police officer, under the provi- 
sions of Chapter XIV of the Criminal Procedure Code, 
T. presented a petition to the Magistrate having juris- 
diction to try the case, in which he accused W. of 
bemg concerned in the commission of the offence, and 
prayed that he might be arrested and sent to the police 
officer investigatmg the case W. was accordingly 
arrested and brought before the Magistrate, who, 
having examined T. on oath and taken W.’s statement, 
made an order on the petition to the following effect : 

“ As no police report has been made in this matter, 
and the petitioner only has presented this petition, 
ordered that these papers of W. he sent to the District 
Superintendent of Police, and if a report of this mat- 
ter be made, the case may he sent up according to 
rule with the papers ** In accordance with this order 
W. was taken to the District Superintendent of Police 
and was sent by that officer to A Held that the 
Magistrate's order might be taken to have been passed 
under section 167 of the Code, and therefore W. was 
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ESCAPE" PBOM CUSTODY.— E senpn 
from confinement negligently stdlWed 
by public servant— oonUimed. 

'lawfully committed to the custody of ilm police, and / 
wan bound to detain him m such custody until relmi » d 
there from by duo course ol law, and that coum 
quently A having negligently suffered IK to eseajx , 
hud Keen properly convicted under section 223 of the 
Penal Code. Empress v, Ashraf Ali 

[I. L. B., 6 AIL, 129 

16 , Obstructing public servant 

m his duty— Penal Code ss 186 , 224— Escaping 
noin lawful custody is not obstructing a public ser- 
vant m the execution of Ins duty within the mean- 
ing of section 186 of the Penal Code. Itea. v. 
POSHUBIN DHAMBAJJ PATIL 

[2 Bom., 134: 2nd Ed., 128 

17. Bight of entry in pursuit of 

prisoner escaped. — JSntn/ into lodging •house * — - 
Court peons may pursue into the yard ‘of a lodging- 
house, the door leading into which is open, a prisoner 
who has escaped fiom their custody Dtnchoo v 
CntTNimo Kant <Jk6\\:dury . 8 W. B., Cr., 68 


18. 


. - K-escue from la wful custody. 

-/ ennl Code, v — Ihdore a conviction can he had 

under section 22f>, IVnal Code, it must he proved that, 
the person vvliom the moused aie charged with havin'* 
rescued was in lawful custody at the time. Quern e 
Vmtmnmi Ai mi . , . 21 W. B., Cr., 22 

19^ — — — — Penal Code , 

* 2™ a pollC0 ofTmv > tlxx] y appointed under 

Act V of .1861, was engaged m the discharge of his 
duty as such police officer at a time when an unlawful 
assembly took place, it was held that he was compe- 
tent to apprehend any of the members of such un- 
lawful assembly , and a person who rescued the party 
appiehendcd was convicted ot rescuing from lawful 
custody within the uicamuff of section 225 of the 
- * CWft l Code. Queen u. Assam Shurekfj? 

[13 W. K, Cr., 75 

ESCHEAT. -a * 

See Oeant — C oNSTnirCTioif 01 ? Okawt. 

[I. Xs It., l Chile., 391 
See IlMSOmMACX . 11 B. Ij. It., 144 

L I T" U ^ Onus probandi.— tT us ter/,,.~ I„ 

a smfc by the Crown claiming lands us an rachoat 
winch arc admittedly in the possession of the part s 
claunmg as hers, the onus » on the Crown to show 
that the last piopnotor died without heirs. It . s 
open to the def endant m such a suit to set up any jus 
/ei-lv to liar the chum of the Crown. Gianiirflr 
Labl Roy v GovEiiNMENr or Benoab AEI 

[I B. L. B., P. C., 44 : 10 W, B,, P, C,, 31 

S. C. in High Court. Government «. (herp- 

DHARKE LaLU llor , . » 4 

% 


. , r Territorial law of 

Tlio illegitimate son ol an Jfinghshraan by ft " 
inodan woman died intestate without lawful i™ ?. 
leaving him surviving his mother, hxs xnisti,! Tin! 
several illegitimate ehjldrcn. Held that 1 tH Z 
pexty passed to the Crown in default of heirs The 


ESCHEAT.— Territorial law of India— eon* 

fumed. 

1 1 niton, il law of British Tudia ih a modified form of 
I'n -lidi law SKntMMKv ok State v, Auminih- 
mi \ i or Genera h or Bknuaj, 

1 1 B. L. B., O. C., 87 

, ( 3 ~ Cause of notion. Paw m fan, 

1,1 ll V]u ' period during which the Government 
1,1 l Y "< "ii t‘»lal fnilmo ol natural heirs dates from 
(||< liim when the f.ulme ol heirs or reves’sionei\s he- 
(ame ippnent In the ease oi parties without any 
legal title a possession of si\(y years m necessary to 
create a title against the Government. Purmun Lau 
v. Government . . , W. B., 1884, 102 

— r~T~ Br«bmin dying without 
IXeiTB.—Jliflht of trine n. -On the death of a Hndi- 
min (whether smvrdotal or not) without, heirs, the 
sovereign power m llntisli India is entitled to take 
his estate by escheat, subject, however* to the trusts 
and charges previously affecting Die estate. (Jon- 
RECTOR OK M AH Ufa PAT AM v, CaVAUY VlfiNdATA 
Narajnapah 

[2 W. JR„ P. C., 59 : 8 Mooro’s I, A., 500 

5 . ~ - Snlo by propriotorn fvm of 
revenue. - Death of holder without he,n. The 
proprietors ol a niehal held free of revenue trails- 
lened hy sale all then rights and interests m a gar- 
den situated within tin* area of the mehah When 
revenue was imposed on the mebal no interference 
wdh the rights ot the holder of the garden took 
place. Revenue engagement » were not taken from 
lnm and he remained as before a proprietor, although 
nut a proprietor who engaged for the revenue of the 
mohal. It ww held that the garden did not escheat 
to the mimuhivH of the mehal on the death of I hi* 
holder without heirs. UmuAGiiAN n. Hariianh 

!7JST.W.,213 

, ,o 6 ;~TT-^i nu T of m«lo hoi 
eeemee.— Waiver ofnghK- Ntmmnon if fnJ/rs. 
—A smt by the Gov(*rnmcut for the posBessiou ot the 
pollmm of Erasea Naikoor in Madras as tm eseheat 
ior want of male ludrs dismissed, tin* Government 
having acquiesced m the right of female suceesHum 
.to the polham, and possession having been held for r* 
perusl of eighteen yeais after the alleged eseheat. 
Collector ok Maoura v. Vkhracjauoo 

[9 Moored I. A., 448 

ESTATES-TAIL. 

See HiNDir Law — -W ill — CoNHTituoTroN 
OK WlEUH — Sxu-ICIAE CaBEB— FeRPETU- 
ties, Tkuhth, Ac . 

[4 B. L. O, C., 103 

9B, D, E„ 377 

ESTOPPEL, % Ct)l 

1. Statements and PMAntNfi« . „ 

2, Lanj>eord ani> Tenant, Denial 

of Title , xiS81 

8. Fntotpee ii v Dkjsds anxx other Doctr- 

mhnts * X683 

4 , Khtoppml hy Jmmtfwv . * JfODT 

fa MhTOPPKL BV OoNUtfCT . " i, * ittpf 

6 MihOliUiANEOl’H CxAhKH » , ] 
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ESTOPPEL — continued 

See Arbitration — Awards— Construc- 
tion AND EFFECT OF— 

[I. L. R*, 2 AIL, 809 

I. L. R., 0 AIL, 322 : L. R., 11 1. A., 20 
See Bill of Lading- . 13 B. L. R., 394 
See Bond . 8t, R., 316 

[3«W. R., Mia., 23 
I. L. R., 1 Bom., 45 
See Compromise — Construction, en- 
forcing, EFFECT OF AND SETTING ASIDE 
Compromise . I. L. R., 1 AIL, 651 
See Decree— Effect of Decree 

[5 B. L. R., 321 
See Fraud . . 12 B. L. R., 433 

See Illegitimacy . 11 B, L. R.* 144 
See Cases under Judgment in Hem. 

See Jurisdiction of Civil Court — 
Magistrates’ Orders, Interference 
with — . I. L. R., 6 Calc., 291 

See Laches . . 14 B. L. R., 386 

See Lien . I. L. R., 3 Calc., 58 
See Mahomedan Law— Pre-emption- 
Bight of Pre-emption — Waiver of 

RIGHT OR REFUSAL TO PURCHASE. 

[9 B. L. R., 253 

• See Mortgage — Sale of Mortgaged 
Property —Purchasers. 

[X. L. R., 1 Bom., 314 
See Registration Act, 1877, s. 49 

[I. L* R., 2 Bom., 273 
See Cases under Res Judicata— Es- 
toppel by Judgment. 

See Vendor and Purchaser— Lien. 

[3 B. L. R., A. C., 407 
^Vendor and Purchaser — Purchase 
of Mortagaged Property. 

I. L. R., 2 Bom., 650 

1. STATEMENTS AND PLEADINGS. 

1. Proof of estoppel.— Estoppels 

must be made out clearly. Tweedie v Poonochun- 
dee Gangooly . . . . 8WB, 125 

2 . — Statement in former suit— 

Estoppel in pais, — Pleadings — Decision on plead - 
•mg y— An estoppel in pais need not be pleaded in 
order to make it obligatory With the Indian system 
of pleading, a party’s statement in a judicial pro- 
ceeding cannot be excluded like allegations m bills in 
equity and pleadings at common law But more 
statements for the purpose of a particular judicial 
proceeding can only be conclusive evidence m another 
proceeding, as to such material facts embodied there- 
in as must have been found affirmatively to warrant 
the judgment of the Couit upon the issues joined 
They are then conclusive between the same parties, 
not because they are the statements of those parties, 
but because, for all purposes of present and piospec- 
tive .litigation, they must be taken as truth. A . 
brought**. pauper suit, and virtually denied possession 
of certain property. B. petitioned to dispauper A 


1. STATEMENTS AND PLEADINGS — continued. 

Statement m former suit — continued . 
alleging that A. was possessed of such property- 
The Court decided that A was in possession, and re- 
jected her prayer to be allowed to sue as a pauper. 
Meld , m a subsequent suit by A ’s representative 
against JB ’s representative for the property, that even 
it A ’s allegation found to he false could be treated as* 
an estoppel, JB.’s allegation found to be true would 
also be an estoppel ; and C£ estoppel against estoppel 
setterth the matter at large but that, although A.*s 
allegation was receivable evidence against A. and her 
representative, they were not concluded by such alle- 
gation and the decision theieon, CiVA Rau Nanaji 
v. Jevana Rau , . . 2 Mad., 31 

3. -■ — — Admissio n , — A 

plaintiff’s statement in a foriner suit held not to bind 
him conclusively. It should be taken as an admis- 
sion. JUGUTENDtfR BUNWAREE V DlN DYAL CHAT- 
TERCTEI* 1 W. R., 310 

Bissessueee Debee v. Jankee Doss 

* -[1W.R.,162 

Khantomonee Debia v. Komodinee Debia 

[25 W, R., 69 

4. — — * * Plea informer suit.— Contrary 

defences , — Meld that the defendants having, m a 
previous suit, set up the defence that K. was disquali- 
fied by insanity, and taken the decision of the Court 
on that ground, weie estopped now from setting up 
the defence that he was not so disqualified, and that 
he was entitled to succeed Brijbhookun Lal 
AWASTEE 13 Mahadeo Dobey 

[15 B. L, R„ 145, note : 17 W. R., 422 

5. — The plaintiff sued 

the defendant for rent, hasmg his claim upon a kahu- 
hat beat mg date 6 th Srabun 1258 B S His suit was 
dismissed, and the kahuliat pronounced to be spu- 
rious Meld that he was not estopped from after- 
wards suing the same defendsmt tq*set aside a*pottah 
of the 27th Aughran 1244 B.S, under which the 
defendant claimed, the validity of the pottah not be- 
ing in issue m the former suit. OomanatH Roy 
Chowdhry v. Rageoonath Mittbr 

[Marsh., 43 : W. R., F, R., 10 : 1 Hay, 75 

JUGGUT MlSSER V. BABOO LAL 

[5 W. R., Or., 50 

3 . Admission by party m other 

cases. — Case between different parties — An admis- 
sion made by a party in other cases may be taken as 
evidence against him, but cannot operate against him 
as an estoppel m a case m which his opponents are 
persons to whom the admission was not made, and 
who are not proved to have ever heard of it, or to 
have been misled by it, or to have acted m reliance 
upon it Chundereant Chuceerbutty o Pearee 
Mohun Dutt .... 5W. R., 209 

7. Statement in former suit.— 

Assertion as to nature of tenure of land . — I&Zdthat 
the plaintiff’s assertion in a former suit claiming as 
“malikana” the land now in dispute, even if the 
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ESTOPPEL •—continued* 

X. jSTATWMKNffc? AND PLEADINUB — covtnua ,l 

Statement in former suit —con tinned 

identity of tins land now claimed with tlie hmd Hu i> 
m suit in' established (winch had not been done), <1 <m 
not absolutely preclude him from asserting M m<m 
rasif,” right to the sunn 1 hmd, and the Point fiom 
adjudging his true right. Ham Bauai Mmmi r 
•*BimtA*r Binge . , * 1 Agra., Eov. 5 19 

8. — — * Dental of yioftah* 

-A ryot is estopped from pleading, in a amt for a 
Libnhat and for determination of the i ate at which 
such kabuliat is to bo delivered, a pottah winch he 
denied in a former suit for rent. Mahomed Hosskin 
x, Pebroo Muldick . W. B., 1864, Act X, 115 

8, — — Objection to regu- 

lar suit — A, having obtained an order for the rever- 
sal of certain execution proceedings instituted by B, 
on the ground that they wore barred by limitation, 
and earned on fraudulently without his knowledge, 
JB, had that order set aside on appeal, on the ground 
that there was no execution ease before the Court ip 
which such an <5rder could lx* made*. A. then brought 
a regular suit to set aside the execution proceedings, 
when JB objected that a regular suit would not hi* 
tinder the piovisums of section 11, Act XX 111 of 
381J1, Held that B, was estopped from taking that 
objection m the present suit. Huh Prohuaud Roy 
x>* Kna sb® M ossein * • . 2 C. L. R., 471 

10. — — Admission, —Re- 

ceipt of money ,— ho plaintiffs, in their answer to a 
plamt by the defendants, admitted that they bail 
received a certain sum on behalf of the defendants, 
and alleged that they had applied it in a particular 
way. The Judge discredited this statement, and 
made a decree not founded upon it. The plaintiffs 
thereupon sued for tlio sum the receipt of which they 
had so admitted. Meld that such admission was evi- 

f donee against dliom. Biiugmunt Narain S ha v. 
Loll Jua . . Marsh., 48 ; 1 Hay, 114 

LoIl Jua ?>. £iiwmunt Narain Jua 

[1 Ind. Jm\, O. S,, 104 

11. — — Co n trad) H o ry 

statements*— Meld that the former statement of the 
plaintiff, which was at variance with the one now 
made, was not an estoppel, but the Court ought to 
have determined which of the two statements was 
correct. Joy Narain v, Torabun . 3 Agra, 218 

12. Pleading,— In- 

consistent claims . — Where a plaintiff deliberately 
claimed lands as rent-free lie was not allowed, merely 
on the ground of the proprietor admitting the lands 
to he leased to plaintiff’s vendors, or oven of the 
defendant making a somewhat similar admission, bo 
benefit by such aumisMonH and vary his claim. Ni- 
DHA ChGWDHRX V, lllTNDA h&hL TaOOOT4 

[6 W, R„ 289 

13. Admission," - Be- 

cause the decree in a former suit against the present 
plaintiff and the alleged holders of a separate half 
share awarded to another eo-sharer who was tin* 


1. BTATRMKNTB AND PL M A MN(hH— continued. 

Statomont In former «uit - continued, 

pi imtiff m that case, owing to a mistake of that 
pl imtiff, support i*d by the admission of the present 
pi nut iff less than he* was legally entitled to, the 
mi i ike need not he perpetuated, nor will his former 
ulm 1 1 .ion estop tin* plaintiff m a subsequent suit* 
hui BUH011KK BtNtUI l\ Kas»KH RoV 

1.6 W* R»* 176 

14. — — — — Survey mrnrd 

made without authority,— In a suit for certain uu* 
moveable pioperty it was held that the plaintiffs were 
not hound by an Act IV award against a person m 
whose name the property had been purchased by the 
father of the plaintiffs, but who had not either title 
or inferost m the property, and did not conduct Urn 
Act IV proceeding with any authority from the plain* 
tiffs. Meld, too, that plaintiffs were not estopped by 
statements made by them as parties in another suit, 
which did not affect their stains, nor by their failure 
f ( o set forth their title m a former suit brought against 
them for mesne profits of the land in dispute. Mo* 
iiknd.ua Nath Mu turn v, XUkuai* Dohh Bute ah 

1 10 W. R„ 344 

15. * * — — — — — Binding against 

statement The allegation of a plaintiff in a former 
suit, which was refeiml to arbitration, having been 
overruled by the arlutiators, and another state of 
things found by them to exist, he is not estopped by 
his former allegation from bringing a further suit 
founded on the finding of the arbitrators, llM 
Oh under Dry % Ivibhrn Moiujn Buaua 

[6 W. R„ 88 

16 . - — > — * — —■ — — ~ Plaintiffs sued for 

their share in the property of their family. Tfm 
Judge rejected their chum, mainly on tin* ground that 
when parties m a former suit respecting the sumo 
property they had pleaded division, mid tin* Oourt 
found that the family was undivided. MM that the 
Judge was wrong m attributing to the plaintiff the 
plea of division m the former suit, and, even if such 
plea had been raised, the judgment in that suit, pro* 
nounemg the status of the family to lx* that of mm* 
division, was conclusive on that subject, ami that it 
was open to the plaintiffs to sue for enforcement of 
their lights to effect a division. Bangoovjkn v* 
Kollathooraykn . , 1 Ind, Jur.* (X 8., 116 

Watson v. X^khto Doss Pavd. Mohinke Dos- 
ser v. Pokhue DosS Pape „ 4 W, 2 

17. — Discla i mer of de- 

fendant —The plaintiff sued for a quantity of land 
which was family property m the possession of bin 
brother, the defendant. The defendant, in a former 
suit, deelami that the land sued for was not family 
property hut belonged to his sister, and in this suit 
ho claimed the property under her will, Tito lower 
Court found that the property was family property, 
but that the plaintiff was entitled to a decree for the 
whole property on the ground that the disclaimer of 
the defendant in the former suit amounted to an 
estoppel ami forfeiture of ins share* MM that tho 
effect of the defendant’s conduct did not operate 
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ESTOPPEL — continued. 

1. STATEMENTS AND PLEADINGS — continued. 

Statement m former suit— continued, 

either as an estoppel or a forfeiture, and that the 
plaintiff was only entitled to a decree for a moiety of 
the property, Velbayan Chetty v Aiyan alias 
Thttndavamurty Chetty , . 4 Mad., 374 

18. Ealse statement in plaint. 

— A plaintiff is not estopped by an evidently false 
statement m his plaint as to possession, but the Court 
may look behind the statement and determine upon 
its truth or otherwise, and affirm or disallow it, as 
may seem right and proper. Choonee Late v. 
Keramut Aei . . . W. R., 1864, 282 

19. Erroneous admission in 

petition. — A party is not bound by an erroneous 
admission m a petition Kristo Pkea Dossee v. 
Puddo Lochun Mytee . . 6 W. R., 288 

20. — Statement of dispossession 

in petition. — /Suit subsequently brought alleging 
possession , — A statement of dispossession made m a 
petition preferred under section 269 of Act VIII of 

1859, by a person claiming land sold m execution of 

a decree, and oidered to be put m possession of the 
auction-purchaser, cannot operate as an estoppel in a 
suit subsequently brought by the claimant to u estab- 
lish her right” on the allegation of her being m pos- 
session of the land m question. Khanum Jan v. 
Rtjtton Lae . . . . 8 W. R„ 95 

21. Statement by stranger to 

suit. — Transfer of interest of judgment- debtor — 
Liability — Wheie a person filed a petition m a suit 
stating that all the interests of the judgment-debtor 
had been tiansf erred to him, and foi several years 
thereafter opposed all attempts, on the part of the 
decree-holder, to issue execution, — Held that the per- 
son who had so come forward, and had so interfered 
m the suit, was liable as a defendant, and that execu- 
tion could be issued against him. A stranger to a 
suit cannot (even with the decree-holder’s consent) 
so deal with a judgment-debtor as to acquire an in- 
terest m the suit which will enable him to oppose 
and prevent the execution of the decree, without 
rendering himself liable to be put upon the record as 
a judgment-debtor. Lalla Poorohit Ball v. Sabee- 
bijn 7W.R., 368 

22. Contradictory statements,— 

Admission — In proceedings under Act XXVII of 

1860, the plaintiff, a widow, called herself the guar- 
dian and trustee of her minor adopted son, but the 
certificate was granted to the defendant, who claimed 
under the husband’s will The plaintiff afterwards 
sued as her husband’s widow, without an adopted son, 
to call in question the will set up by the defendant, 
the so-called adopted son supporting her action Held 
that the plaintiff’s former statement m the Act 
XXVII case was no bar to her present action. Soorj 
Moni Dossee v. Suroop Chttnder Shah 

[W. R., 1864, 198 

23. — Admission of father as to ancestral 

property - — How far binding on sons — In the case of 
ancestral property the admission of a father may be 


j ESTOPPEL — continued . 

1, STATEMENTS AND PLEADINGS— continued. 

Contradictory statements— continued. 

used as evidence against his sons, hut is not conclu- 
sive and does not stop the sons from contending that , 
such admission was collusive oreironeous. Nowbttt 
Ram v. Dttrbaeee Singkh . . 2 Agr a* 145 

24. * Plea in former suit. — Denial 

of will. — Held , the plaintiffs were not estopped in a 
suit under a will for a legacy, by the denial of the will 
by the persons through whom they claimed. Nana 
Narain Rao v Rama Nund . . 2 Agra, 171 

25. — Erroneous pleas. — Subsequent 

contradictory evidence — In a suit for land the 
defendant pleaded that the land was his ancestral 
estate He subsequently tendered evidence, then first 
obtained, to show that the land had m 1814 been 
moitgaged to, and m 1831 bought by, his father. Held 
that the evidence was receivable, notwithstanding the 
erroneous plea Rangasvami Ayyangar v Kristna 
Ayyangar 1 Mad., 72 

• 26. Admission by reversioner. 

— Suit by party to prevent sale of property in which 
he has an interest — Held that a party was not estopped 
from bringing a suit to bar sale of a property in which 
he had a reversionary right by the fact that he had ad- 
mitted on previous occasions that he had no present 
right m the property Senj Baree v Payag Fattjk 
[ 1 NT. W., Part II, p. 5 : Ed. 1873, 65 

b 27. Admission of predecessor in 

title. — Interest in property. — JDeciee, — When the 
admission of his predecessor in title is set up against 
a party, it is open to him to show that the person 
whose admission is alleged to bind him had at the time 
no interest m the property (Evidence Act, section 18), 
notwithstanding a decree under which the property 
was sold as the property of the admitting person and 
another co-debtor. Bepin Beharee Siroar v. Nib- 
moni Singh Deo . . . 25 W. R., 12ff 

28. Admissiorf of having trans- 

ferred rights. — Failure of transferee to prove it. — 
A. sold his right and interest under a decree to JB. 
Subsequently A. 3 s right and title were sold in satisfac- 
tion of a decree against him and purchased by C. JB. 
sued C, but failed to establish his title, or right to 
set aside the sale to C A appeared m that suit and 
admitted having parted with his rights to JB Held 
that he could not be now allowed to resume them, 
merely because B. had failed to prove his title against 
a Httro Pershad Roy Chowbhry v. Ram Chtjn- 
der Baboo 7 W. R., 360 

29 . Admission in former suit. — 

"Effect between different parties. — To a suit brought 
by certain mortgagees against the inamdars to en- 
force mortgage rights existing since 1842, the defence 
was made that possession taken of the inam lands by 
the Collector in 1845 had determined the original inam 
rights therein, as well as the hen of the mortgagees. 
The present zemmdar, son and successor of the 
grantor of 1863, now sued claiming that he had deter- 
mined the tenancy by a notfte to quit. Held that the 
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ESTOPPEL-eimLW. 

t. STA'liEM ENTS AN I) PLEADINGS—, m< hinted, 

. Admission m former 

above did riot mwmtfl as any estoppel is l„i„,, n 
tin- jiliimtill Hnil tlio iminnlai'H, the /.em>n,i ,, M .,i 
having bm'U a party to the Hint, lmt was only ,,, „l 

missirn, mu! not I'oni'Insivo. MaihkA.Ia ill.' Vi/io - 

OliAM ». S tilt VAN A HAVANA . I. Xj. R„ 0 Mild. JOY 


30. 


.u — „ ; — Difference between conton- 
taon m Original Court and Appeal Court - 
QtiarQ ,— -Whether the plaintiff, having sui'u'ssl'ullv 
contended Wore the Assistant Judge that Ills plaint 
was for a decimation of right merely without i* w „ 
fluent, aliolief, and therefore l-ropciV/ stone, t iould 
he liormittod to say m appeal that the house was the 

°r f , th( ; 8Ult WlUuM tllu ''leaning of see- 
bon lb of the Bombay Courts Aet, XIV of 1800 
Momchakd Jaiouamu a. Dadamuu Puhtanji 

fll Bom., 18S 


81. 

ing. —Account ■ 


- Diverse contentions in pfond- 

" ■1‘1'Diilahun, -A defendant having 
by bis written ntntoment, pleaded that if a generah 
imrtnerslnp aeeoimt were talon he would f 

not to he indebted to tlm pbuii(,ilV in jcnjicH of <<m- 
tnbution churned, ommot hIho plead the Limitation 

,lN a 1,ai * t(> ih(i of md 1 wvonnt Laval 
Jaieaj v, IviiATAV Ladha , , 12 Bom ,97 

It in not open to 


32, * _______ 

1° th ° W]mh M 

Tont'o at tlm last moxncnt, and to not m> in a (Vm** 
of appeal a plea which lm has directly and tmululont- 
tyremtih&ted m tins Court Mow, in an ci< < 

\ m l n whmu tll ° P ],lin ^A f allied 

tin t bo Iml purchased the* land from which JwHcmSifc 
to c](‘ ( ! i thorn, and who had bcloro suit by parol das- 
claimed tho plaintiff s title, set up m their written 
«tatement an adverse title in themselves. Tin* lower 

that 1 , pla T iat f liI ‘ ,a to be true, 

MUd that the deienclanta were estopped from eon- 

tending hi appeal that they were occupancy ryots 
and therefore not liable to be elected: and Unit v 
their own conduct they had forfeited the rights which 
Umy dauned. hUTYABHAMA Dahsi$e » KiirsuwA 
CauNJom . I. B. R., e Cato « 

[6 C. Xu B.,375 


33,. 


apt i admission of ancestor 

-A false admission made by a serishiadar to avoid* 
losing his appointment, does not estop his heirs from 
afterwards setting up the truth. Mahomed Way f/ 
V. JSu&EEIiOONISSA . . , B 38 

34. 
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mWOVFBh^ontmmK 
X. STATKMKNTS AND 
Px a urtulmit st« tontoni • ('onh hiuhK 
ihni the tmn, srnd urn is not a /m»<f /f,/ r nm i iAM 

iSivnuN fMKuir tu Draw I’iahkk X W, iot„ X50 

V ' ° Ul RAM Htnnm ^ SlNO I’ftAN 
1 15 W. P. C. 4 14 : 13 Mooro’a I, A,* 851 
35. 


mmm — St-U 101X1011 1 III fOX‘ITl01* milt 

Chmn.— Jtn,,,,),, hmtxtiotioH to tlrfrnf 
cmh/ors. -Proof U f /w nit/lln , ()f f f ™ 

Whnri. the lower Appnllnd. Court did m>(, idlow a 
diiemlunt m the present suit to deity the truth of 
admissions madi) by h Pr in a funner ease, u to a , due,' 
i videnee ol her own fulseliood ami dee, -it, it was 
hi mod to have acted m nppiisifimi to the ruling of 
iiie l’nvy Council in a ease ,» wide!, „ H f , ™„ f 
previously put, forward m a Court of Justice with a 
view to dclcat the clam, of fl„, plaints ' v « u 
iHum estoppel to the party's sbim ,ng rut 

oUhe transaction Mmo, where th^ob ee u 
. .. trimsaetiim is to obtain a shield against 

■taou^rh^’ ! 21 wl' a, 422 

Uoi'NKNAl'Jl NAlK V. Jouoo GitOht! 

„ „ , 1 23 W. R., 42 

L16 W Wr **«*»»" 

Lxo w, ii #> p, o,, 14: 18 Hoorah X* A*# 581 

TJdKY KlIKWAtt v. IiiAiXT 

18 B. D. ft.., 283 :15 W. R., p. C „ 10 
.. 13 Moore’s I. A., 588 

Bykuot Nath Sbh v. Goboohdau ,s tKIIAIS 

f24W.R., 3 01 

AsitKTU’ SlTtHAK V. BJUJIIO KoONI.tr, rKf 

„ „ • 126 W. R., 40 

See Mukto Mubmok », Ham jam Kiudah 

anil eases tiiero cited. ^ C ‘ K,> 04 

30. 


Mfeirioff, Wlieti, m »uwS 1 |! ^mrbTO^arUes emn- 
hme to make a stattnneni to defeat a third partv if 
competent, to either of those partuis when &’ Ju 
opposed to each other in a suit, to say that the emn 
lnned statement was false, and mtemled aV fr 
against the third party, a’he aiimi^m i«MS 
smt is not to bo regarded us an estopriei against 
either of tho two parties in a suhsiMraeiitmiit hu i he 
Court is competent to enquire into' the 
the transaetiou and to declare it void, ii it is satislled 


,> 1 Entry m sottlcmout nanem 

Held that a'l'idUvntor ia 

he was no party. Mkhitb Am «. Kunhykk 

,, „ [l Agrn, Rav., 13 

(HIVNDVN fllNUH v. Nmm , Q A era 17 

ChBHHAMIK LaiH, «. Oomkao KfNOH 

(3 Agra, 249 

eo»f J " nZ 7Z i- ?,^? rn . of ln oonin 
PmJZ, of t H n;}fu° J tm f ;/7 > »*> 

«r'twS»'i‘E“' ,y 11 "I"" “»' P”I»‘ 

»s sr'. irai "' 
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ESTOPPEL — continued, 

1. STATEMENTS AND PLEADINGS — continued. 

38. Petition submitting account 

Of income.— Act IX of 1869 , s 19 —False state- 
ment of 'income — A petition submitting the sche- 
dule of his income, filed by a petitioner m the In- 
come Tax Office, is admissible as evidence against 
the person submitting and subscribing it ; but it is not 
conclusive, and a false statement made m it, though 
it may rendei the petitioner amenable to a piose- 
cution under Act IX of 1869, section 19, does not 
estop the peison verifying the petition from proving 
that he made the statement to evade the income tax, 
and that the fact was otheiwise than as stated. 
Greedharee Singh v Eooljhttree Kooer 

[24 W. R., 173 

2. LANDLORD AND TENANT, DENIAL OE 
TITLE. 

39. Parol evidence to prove dif- 

ferent title from that m lease.— Sud for rent. 
— A executed a kabuliat foi a teim of years to B as 
zemindar. B. gave a putm of the zemmdari to C. C 
instituted a suit foi aneais of rent under the lease 
foi a term of yeais against A , the lessee. A , m 
defence, admitted the execution of the lease to JB., 
but denied that B. was his ical lessor and beneficial- 
ly entitled to the rent, alleging that JB was only a 
benamidar for a third party. Held that m India 
the English doctrine of estoppel did not apply, and 
that A. was competent m a suit for rent to deny his 
lessor’s title as stated m the lease, and by parol evi- 
dence to prove a different title to that recited m the 
lease. Donzelle v Ivadeenatii Chtjckeebuttv 

[7 B L, R., 720 : 16 W. R„ 186 

But see Jainarayan Bose v Kadbmbini 
Dasi . . . . 7 B. Ii. R., 723, note 

40. Evidence Act, s. 116.— Land- 

lord and tenant — Section 116 of the Evidence Act 
docs not debar one who has once been a tenant from 
contending that the title of his landlord has been lost 
or that his tenancy has detei mined. It precludes 
him only during the continuance of the tenancy from 
contending that his landlord had no title at the 
commencement of the tenancy Ammtt v . Rama- 
krishna Sastei . . I. Ii. R., 2 Mad., 226 


ESTOPPEL — continued . 

2. LANDLORD AND TENANT, DENIAL OF 
TITLE — continued. f 

Denial by tenant of has landlord’s title 

— continued 

against the landlord Vasttdev Daji v Babaji 

.... 8 Bom., A. C., "175 

43 . — Denial of title as holding" 

under unregistered document.— Admission o/ 
landlord's right . — Where a tenant has repeatedly 
acknowledged that a peison in possession of the pro- 
prietary right was entitled to receive rent, and has m 
fact attorned to him, he cannot afterw&ids he allow- 
ed to question the validity of the title of such person 
on the gionnd that the mstiument by virtue of 
which possession of the piopnetary right had been 
obtained was umegisteied. Shums Ahmtjd v. Goo- 
lam Mohee-ood-deen . , 3H. W., 153 

44«r Denial by tenant of land- 

lord’s title.— Evidence Act (I of 1872), s 116.— 
JDerivative title. — A , a lyot, being in possession of a 
certain holding, executed a kahuhat legal ding this 
holding in favour of B. (who claimed the land, in 
which the holding was included, under a derivative 
title from the last ownei), and paid rent to JB. there- 
under Held that A. was not estopped by section 
116 of the Evidence Act from disputing B.’s title. 
The words “at the beginning of the tenancy” in 
section 116 of Act I of 1872 only apply to cases in 
which tenants are put into possession of the tenancy 
by the person to whom they have attorned, and not 
to cases m which the tenants have previously been in 
possession. Lal Mahomed v. Kallands 

[I. L. R., 11 Calc., 519 

45. Denial of right of fishery 

in river. — Licensee on payment of rent of fishery 
m navigable river.— Suit for ejectment . — In an eject- 
ment suit in respect of a julkur m a Navigable river, ' 
the defendant, if he has paid to the plaintiff or 
his predecessors, is precluded from raising a defence 
that the plaintiff cannot have an exclusive right of 
fishery in a navigable river. Gotjb Hari Mal v. 
Amirunnessa Khatoon . . 11 C. L. R. 9 


4L Denial by tenant of his 

landlord’s title. — JEjectment, Suit for — In a suit 
to eject a tenant holding over after the expiration of 
his lease, it is not competent to the tenant to set up 
that his landlord, the plaintiff, holds under an invalid 
lakhiraj* tenure, and that the zemindar and not the 
plaintiff is entitled to the land Mohesh Chunder 
Biswas v. Gooroopersad Bose 

[Marsh., 377 : 2 Hay, 473 

42. — — Regular suit by 

tenant. — If the existence of a tenancy he established 
by the fact of the tenant’s payment of rent to his 
landlord or otherwise, the tenant cannot ordinarily 
dispute the title of his landlord in a suit brought 
against him for recovery of possession. He must 
first give up possession, and then, if he has any title 
aliunde , that title may he tried m a suit of ejectment 


48 . Denial of title of person 

supposed to be landlord.— Payment of rent.— 
Title.— In a suit for rent by a putnidar, who claimed 
under a lease granted him by a Hindu widow, whose 
husband had left a will giving her no power to ahen- 
ate, — Held that, although it was shown that the widow- 
had been m receipt of lents, the suit was rightly dis- 
missed. One who pays rent to another, believing 
him to be the landlord’s representative, is not estop- 
ped from afterwards showmg the want of title m 
that other * so here the defendant was not estopped 
from showing that, under the deceased husband’s 
will, the plaintiff had no title Banee Madhtjb 
Ghose v. Thaeoordas Mhndt tl 
[B. L. R., Sup. VoL, 588 : 6 W . R., Act X, 71 

Tillesspeee Koer v. Asmedh Kooer 

[24 W. R,, 101 
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ESTOPPEL--- conti nmd • 

2. LANDLORD AND TENANT, DENTAL OE 
^ TI T h E — ( onii nmd . 

47 . — Application for tenure to 

Collector under wrong impression . — hut in 
lift/ for Where application is made to a ('<>1 

lector Tor a tenure liable to pay revenue on account < 'I 
tin estate which applicant bus cax vod out of unoccupied 
^jvaste, and it ih found that Government is not in a 
position to create such a tenures the applicant is not 
bound by his oiler nude under an moneoua lmpren* 
sxon, noi is he estopped theieby from pleading as 
against the landlord that he is not liable to pay any 
lent. Bkijonath Chowdry v Lall Mu ah Miw- 
NEEROORBE * . , . . 14 W, R., 391 

48 . Denial in former suit of re- 

lationship of landlord and tenant — Suit for 
possession. — A rent suit having been dismissed upon 
defendant denying that he was a tenant of the plain- 
tiff, the latter sued the former for khan possession, 
Beld that, after his former denial, defendant could 
not now claim a settlement and refuse tlwwkhuH 
possession sought. Sqnaoollah v. Imamooudewk 

[24 W, B., 273* 

Dauee Misser v, Mungitr Meau 

[2 C. I*. B., 208 

49 . — — Payment of rent, Suit to 

contest title after, — Payment under etro neons 
impression. — The plaintiffs were the registered hold- 
ers of the village of Mahkoli, in the Almiedabad 
Colleetorate, for which they obtained a sanad m IHfil*, 
under Bombay Act VI X of 18fi3. The defendants 
wore the descendants of the original owners of the 
village, who, about 1768, finding themselves unable 
to meet the expenses attaching to the village, gave up 
their title to it to the ancestors of the plaintiffs, on 
condition of retaining a third of the lands rout free 
as their ranta or share, subject to no other condition 
but a bouse ta\, Held that the circumstances did 

^not constitute the relationship ot landlord and tenant 
between the parties, The fact that the defendant 
had for omne yearsepaid^io the plain!, id's part of the 
amount of quit-rent levied from the plaintiffs by Gov- 
ernment, did not estop the defendants, when better 
informed of their rights, from contesting the title of 
the plaintiffs to any i urthei paym cuts J est nu b h a i 
*. Hataji , . , I. L. R., 4 Bom., 79 

50. Acceptance of lease under 

coercion. — Payment of rent — A person accepting 
a lease under coercion is not bound by such accept- 
ance, nor do payments of rent by him to the person 
granting the lease estop lum from questioning the 
title of the payee, unless the payee lot him into posses- 
sion. Even then the effect of the payment as an estop- 
pel would ho confined to the title of the payee at the 
time possession was given* Collector ov Allaha- 
bad u. Scbaot BAKflit . . . 6 NT. W„ 333 

3. ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS. 

51. Deed, Construction of.— Those 

who roly upon a document as an estoppel must clearly 
establish its meaning} if there is any ambiguity, the 


ESTOPFDL-ro^nwM. 

»• ESTOPPEL BY DEEDS AND OTHER 
DOC l J M E NTH- -con t / mirth 

Deed, Construction of - continued, 

< oust ruction may be aided by looking at the surround- 
ing circumstances Mlwa Kitwah ik Hu lab KtrwAit 
[13 B, L, B., 312 ; L. 1. A., 167 

52 — — Statement in bond. — Phi* 

d( in t of amount of consideration aet natty received, 
- Whore a suit was brought upon two native bonds* 
e\oi tiled by the defendant lor the principal and in- 
terest reserved, and the bonds contained a statement 
that the principal had been borrowed and received m 
cash, — Meld that it was open to the defendant to show 
by evidence that only a portion of the principal sum 
had bpen received by # him. The strict technical 
doetnno of English law as to estoppels m the case of 
deeds under seal does not apply to the written mtrfru- 
ments ordinal ily m use amongst the natives of India. 
UAtntEVALLABA KAMOUANDRA BoMAYA NAYIK IK 

Vikappa Oukttx . . .2 Had, Bop,, 174 

53 , Stipulation in bond.— Proof 

of payment. — Otntsmm to emh) ac payment.* A sti- 
pulation m a bond that all payments should he en- 
dorsed on the back thereof, and that all other pleas of 
repayment would be futile, does not estop the defend- 
ant from proving by other means that the debt, or 
part of it, has been satisfied* Kawsk Dobh Mittua. 
v, Taraohamd Hoy . • ,8¥, B,, 313 

idee (Uudhaukis Singh v, Halloo Koowwtm 

I3W.11, Mis*, 23 

Narayan Undir Patel u, Motilal Ham oak 

[L.L. B., 1 Bom., 46 

64* — — Agreement of parties.— ir re- 

gular procedure* Agreement to he hound Ay,-— Where 
a Court has a general jurisdiction over the subject- 
matter of a ilahn, parties may be held to an agree- 
ment that the questions between them should Tie 
heard and determined by proceedings contrary to the 
ordinary cursus curia. Saoahiva Pxllax v* RakA- 
lxnua Pill ax 

[15 B, L, 383 ; 24 W. B., 193 
L. JR., 2 I, A*, 219 

Sheo Golam Lall a. Bent Proha t> 

[ I. L. B., 5 Calc*, 27 : 4 C. L. B., 29 

55 — — — Agreement to abide 

hy punchayet,— Proceedings to show derision of 
punehayet inequitable —An agreement between the 
parties to abide by the determination of a punehayct 
fixing the lme of boundary, and the determination of 
the punchayel, want held to be not conclusive evidence 
so as to bar either party from showing tin* determina- 
tion of the punt hayet to be inequitable MoKtH)omfi 
OR MoiUSA KiWKITNWAlijBY XN PHRUUNNAU JAMIN 
oiTNJur v. The EmamoaR Bramuinh or Mocm 
SOOftftAH 

[7 W . R. # P. C„ 8 s 3 Mooro’s t A*» 383 

56. Effect of valid award on re- 

ference to arbitration.— Dejoneo of submission 
to arbitration and\ award upon the matter pin suit 
before suit brought,~~An award upon a (pmathm ro- 
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ESTOPPEL — continued. 

3. ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS — continued. 

Effect of valid award on reference to 
arbitration — continued . 

ferred to arbitrators on whose part no misconduct or 
mistake appears, concludes the parties who have sub- 
mitted to the reference from afterwards contesting 
in a suit the question so referred and disposed of by 
the award. Two widows of a deceased Hindu referred 
generally to arbitrators the question of their rights, 
respectively, in the estate of their deceased husband, 
including the matter whether there was, or was not, 
any cause disentitling the widow who afterwards 
brought this suit for her share in the estate against 
the other who had obtained possession of the ^hole. 
The arbitrators declared her to be disentitled to suc- 
ceed to any portion of the estate, and awarded her 
maintenance only Meld that, in the absence of 
mistake or misconduct on the part of the aibitrators, 
the award was binding on the parties Bhagoti v 
Chandan 

[I. L. R., II Calc,, 386 : L. R., 12 1. A., 67 

57. Contract — con- 

struction of agreement to refer — Breach of contract. 
— The plaintiffs, on the 4th August 1881, entered into 
a contract with the defendant for the sale to the latter 
of a quantity of goods of a certain description “ to be 
delivered up to the 31st December 1881 ” The plain- 
tiffs stipulated that they would make no sales of 
goods of the same description to others before 1st 
December 1881 ; and the contract contained an arbi- 
tration-clause to the effect that “ if the buyers object 
to accept all or any of the goods offered to them by 
the sellers m fulfilment of the contract on the ground 
of any variance, difference from the sample or muster, 
inferiority m weight or quality or colour, or damage or 
defect, or any other ground whatsoever,” such ob- 
jections should, in case of disagreement, be referred 
to two arbitrators, one to be named by the sellers, and 
the other by the buyers Such arbitrators to decide 
< e whether the buyers’ objections were valid, and if so, 
what allowance on the whole contract price will be a 
reasonably adequate compensation to the buyers for 
such variance, difference, inferiority, damage, or de- 
fect, if any, and such decision shall be final and bind- 
ing on both parties” If either buyers or sellers 
faded “ to name an arbitrator within two days after 
being requested by the other to do so, the decision of 
the arbitrators named by the buyers or sellers, as the 
case may be, shall be final and binding on both 
parties ” The goods arrived in Calcutta between the 
4th and 24th November 1881 On the 15th August 
the plaintiffs entered into other contracts with other 
buyers for the sale of the same description of goods 
at a lower price than that at which they had sold to 
the defendant; these contracts were on the terms 
that the goods were not to arrive in Calcutta until 
after the 81st December 1881. The defendant refused 
to accept the goods, on the ground that the plaintiffs 
had committed a breach of the contract by entering 
into other agreements for sale of the same description 
of goods befoie the 1st December, and refused to pay 
the difference between the contract price and the 
market value which the plaintiffs demanded from 


ESTOPPEL— -continued. 

3. ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS — continued A 

Effect of valid award on reference to 
arbitration — continued 

him. The plaintiffs thereupon appointed an arbitra- 
tor, who (the defendant declining to appoint an Arbi- 
trator) proceeded to act in the matter, and, finding^ 
that the plaintiffs had not committed a breach of the 
contract, made an award in their favour for R850, the 
difference in price of the goods at the contract 
and market values The plaintiffs sued to recover 
the amount due to them under the award, or in the 
alternative for R850 as damages for non-acceptance 
of the goods Held that the defendant was not estop- 
ped by the award from setting up the hi each of the 
stipulation not to sell other goods of the same descrip- 
tion befoie the 1st December 1881 as a defence to 
the suit Per Gabth, C J. — The question whether 
the plaintiffs, by making the other contract, had 
committed a breach of the stipulation, was not proper- 
ly a subject of reference to the arbitrator under the 
aibitration clause. The general words in that clause, 
nt or any other grounds whatsoever/^ mean any other 
grounds of a like character, and do not include a pure 
question of law. Cablisles, Nephews & Co. v. 
Ricknauth Bhckteabmael 

[I. L. R„ 8 Calc,, 809 

58. Agreement not to execute 

under terms. — Order m conformity with agree- 
ment. — Where the parties to a suit have by natural 
agieement made certain terms and informed the 
Court of them, and the Court has sanctioned the ar- 
rangement and made an order m conformity with it, 
and the agreement has been acted upon, neither party 
is at liberty to resile from it. The question whether 
such an agreement does or does not violate the rule 
that a Court cannot add to its decree, becomes under 
the circumstances one which the Court will not enter 
into; the paity who seeks to raise such question 
being estopped by his own conduct, aftd the action of 
the Court taken thereunder^ S^yso Goeam^Laxh v. 
Beni Peosad 

[I. L. R., 5 Calc., 27 : 4 O. L. R., 29 

59 , Benami leases. — Lease in 

name of wife — Showing true nature of transaction. 
— Held, that it would be very inequitable that there 
should he anything in this country of the nature of 
the old English doctrine of estoppel by deed. A 
party giving a kabuliat nominally in favour of A. is 
not estopped from pleading that he did not contract 
with A. at all, and that he did not obtain the leased 
premises from her, but that she knew nothing of the 
transaction, her name being used merely as a matter 
of convenience between the lessee and her husband. 
Kebaenath Chtjckebbuttx v . Donzelle 

[20 W. R„ 352 

00 . Admission of validity of 

deed. — An admission by an adoptive mother, in a 
suit brought by her mother-in-law to set aside the 
adoption, that an alleged unomuttee-puttur under 
which her mother-in-law had previously professed to 
adopt a son to her deceased husband was valid, would 
not estop hei adoptive son frbm denying the validity 
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ESTOPP^JL. — continued. 

3, ESTOPPEL UY I)M EDS AND OTHER 
DOCUMENTS— continued. 

Admission of validity pf deed— continued, 

of that instrument, m a suit subsequently brought by 
him few Die assort ion of lus lights under tho adop- 
tion ANtftfNl>MtmS CllOWimitAlK V SHKhUOlIUN- 

ouitRo^ .... Marsh., 455 

0X. Admission of execution of 

deed,— Context as to validity .' — Tho mere fact of 
a poison having m a pruvious suit admitted tho 
execution of a deed, did not preelude her from eon- 
testing its validity and maintaining that it was a 
colourable and not a real conveyance. Uauiiuroo- 
nessa Bkg-um v, Gkxuuabee Lall 

[19 W. B., 118 

82. Agreement not to execute 

decree. — Wrongful execution in In each of agree* 
moil.— Deed of conditional sale,— J)ef eating claims 
of thu d persons —Ala run. U lu pan detidopohor erf 
conditio possidentis*" —T he plaintiff sued in 1875 to 
recover possession of immoveable property which the 
defendant had obtained vu 1873, m execution of 
an t\r parte decree dated the 8th June 18151. That 
decree was founded on a deed pm porting to be a deed 
of conditional sale dated the litth December 1853 
executed by tho phuutilV m favour of tho defendant 
The plaintiff alleged that tho deed was executed m 
older t,o protect tho property against the claims 
of plaintiffs son, and tho plaintiff sought, to set it 
aside on account of defendants breach of an agree- 
ment, dated the Kith January 1850, whereby tho 
defendant stipulated that plaintiff’s possession should 
not he disturbed. The defendant, inter al , pleaded 
estoppel UM, that plaintiff was not estopped from 
showing tho real truth of the transaction between 
plaintiff and defendant, and from obtaining relief 
through tho Court against defendant’s breach of 
good iaitli, because of plaintiffs attempt to hinder oi 
r defeat the possible claim of a third party, the maxim, 
“In paffi delicto up ho £ est conditio possidentis f 
not being appheame without qualification to India, 
where justice, equity, and good count leuce requite no 
more than that a party should he precluded Horn 
contradicting, to the prejudice of another, an instru- 
ment pretending to tho solemnity of a deed, when 
tho parties claiming under it oi their ^representatives 
have boon induced to alter their position on the laitb 
of such instrument. Fabaac Sin an v, Daui Mao 
[I. X», R., X All., 403 

03. Benami conveyance.— It ela- 

tion of landlord and tenant . — ' Tho plaintiff having 
sued to obtain possession of certain land which the 
defendant held as tenant, and m respect of which he 
had ior some years paid lent, the defendant alleged 
that, prior to tho time when ho became tenant, the 
plaintiff had for good consideration conveyed to him Die 
promises leased, together with other property.^ This 
conveyance was found to he a mew benami trans- 
action. Held that the plaintiff was not estopped 
from asserting the tenancy, amt under the circum- 
stances was entitled to, recover. Saiuikti/i/la ik 
Ham , C 10C.B,B.,199 


ESTOPFEL-coj^/aa^. 

3. E8TOPPED HY DEEDS AND OTHER 

DOOtT M ENTS -^continued. 

04. — - — — Mortgage fraudulently made 
to defeat execution of decree, Right of wort* 
</</<}o) to sue subsequently to rccoeer possession. In 
l s"> ! V obtained a deem* againat <7.* the father of tho 
pi n nh 11 In order to del eat tin* execution of that do* 
eiei , (I , m collusion with one H. t permitted the latter 
to obi am a decree based upon an iwurdagatust him, and 
to sell the land in execution, at which sale B. himself * 
and another person purchased it. In 1857 these pur- 
chasers sold the property to V. (defendant No. 1). 
In 1858 T 1 attached the land In execution of his 
decree, hut the attachment was raised on the appli- 
cation of defendants Nos. X and 3, who alleged that 
the property was theirs. In 187(5 the plaintiff, who 
was the Sou of <7„ sued the defendants to recover 
possession. He alleged that the transaction was 
only ostensibly a sale, hut was really a mortgage 
made by Ins father to tin* defendants, and that 
the defendants held as mortgagees Two documents 
were produced (exhibits ID and 18), dated respec- 
tively m the yeais 1855 and 18(53. whereby del endaut 
No. I as a mortgagee luhumvleged the receipt of two 
sums of R375 from <7 It furthej appeared that on 
the faith of exhibit 18 the defendants had been 
permitted to remain in possession lor ten years with- 
out (list urban* n as mortgagees. The subordinate 
Courts held that the decree, sale, and re-sale id’ the 
lauds were fraudulent and collusive transactions, and 
that G. having been a party to tin* fraud, tin* plaintiff 
could not recover thu lands from tin* defendants, 
On appeal ,— JMl that the plain till* was entitled to 
recover ; that the defendants having accepted repay- 
ment of R750 as mortgagees, and, as such, having 
been permitted to remain m possession o! the lands 
without disturbance, were estopped from setting them- 
selves up as purchasers or owners, who h false elm* 
rnctei had been merely assumed for the purpose of 
defeating tin* execution of the deem* obtained by T. 
Maiivdaji Uocaju Rakjuek v it v. VimiM# Rami,\i* 

[ I. Xi* H* f 7 Bom,* 78 

65. — Mortgage without Doing 

owner of property, Subsequent ownership by 
mortgagor of the same p> opertg, i actum* par* 
ehascr. — Validity of mortgage -In 1871, J/„ tho 
mortgagee of certain property, styling himself tho 
owner of it, mortgaged it to N, In 1875 At became 
tin* owuei oi such property by purchase, In 1877 
such ptoperby was put/up for sale in execution of 
a decree against M , and A. purehuHed it. K mibse- 
quontly sued AT, and A, to enforce the mortgage of 
such property to him by At. Held that, inasmuch 
as, if B. had at any tnm* HU<*d At, to enforce such 
mortgage after In* hail become tin* owner of the 
mortgaged property, and before J, had purchased 
it, At. would have* been cslopped from denying the 
validity of such mortgage, aiui as there was nothing 
fraudulent in such mortgage, and J had purchased 
with a knowledge of the facts, after At, had become* 
thu owner, A, was estopped from denying the validity 
of such mortgage, and tho mortgaged property was 
liable in his hands to tf/s claim, Kkva Ka,«< v, Aw 

lU\mn . , , I, X* 3 Alt, 805 
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3 . ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS — continued 

66 . s Declaration in deed of sale. 

— Admission — The mere fact of a vendor declaring 
in her deed of sale of a moiety of a landed estate that 
she was the proprietor only of that moiety, and that 
the other moiety belonged to her deceased sister’s 
son, was held not to be conclusive evidence against 
her being proprietor of the other moiety, nor to 
injure the right of a purchaser from her of such 
moiety. Nunhoq Sahoo v. Boodhoo Juhmadur 

[13 W. R., 2 

07 . Statement in deed of As- 

signment. — Evidence of knowledge of alteration 
%n purpose of assignment — The plaintiffs received 
an assignment of debt due to a thud person *hot a 
party to the suit. The document assigning the debt 
showed on the face of it that the assignment was an 
absolute payment to the plaintiff, and evidence went 
to show that such payment was m pait payment of a 
debt due fiorn the defendants to the plaintiff. Held 
that, in default of evidence to show that the defend- 
ants were aware of any intended alteration m the ap- 
paiont purpose of the assignment, the plaintiff was 
piecludcd from saying that he had leceived it m any 
other light Scinde, Punjab, and Delhi Bank v. 
Mudhoosoodun Chowjdhey 

[Bourke, O. C., 322 

t 

03 . - — Recital in kobala.— Title, 

Proof of . — Variance between Pleading and Proof . — 

A. claimed certain property fiom*J5., the dauglitei of 
C, on the ground that on the death of C it had de- 
scended to D as the heir of C., and pioduced a kobala 
containing a recital that on the death of C„ who had 
died childless, it had descended to D. Held that A. 
was not estopped fiom proving that C. had left a son, 

B. , who suivived him, and that D was entitled to the 
property as E 3 s hen, and that D.’s heir could give the 
title to such pioperty Goue Monee Debea v . 
Krishna Chundee Sannyal 

[I. L. R„ 4 Calc., 397 

09 . Parties to suit both deriv- 

ing title from same document. — Question of 
validity of document — Suit for possession * — The 
plaintiff sued the defendant to recover a sum of money 
by attachment and sale of certain property m the 
legal possession of the defendant Both the plaintiff 
and the defendant piofessed to derive their title by 
virtue of a document which the Court found was in- 
valid according to Maliomedan law Held that the 
defendant was not estopped from denying its validity, 
and the Couit was not bound to hold that the docu- 
ment, a& between the parties, was valid The defend- 
ant being m possession, it was foi the plaintiff to 
ostibhsli lioi right to attach and sell the property by 
showing superior title in herself, whatever might be 
the rights or the defendant. Kuvabbai v. Mie Alam 
Khan .... I.L.B.,7 Bom.,170 

70. Bights of transferee of sub- 

lessee* — Lease , Construction of — Eight to deny va- 
lidity of lease — A Government fanner of a village 
(the faim being for his life) sub-leased it, and the 


ESTOPPEL — continued 

3. ESTOPPEL BY DEEDS AND OTHER 
D 0 CEMENT S—c o nhnued. * 

Rights of transferee of sub-lessee— con- 
tinued. 

sub-lessee, in consideration of a certain sum, made f 
a perpetual lease m favour of the defendant <at a 
certain annual quit-ient Subsequently the proprie- 
tary settlement of the village (the possession being* 
conditional on expiry of farm) was made with the 
sub-lessee, whose proprietary rights having been sold 
at auction were purchased by the plaintiff, who sued 
to set aside the lease. Held, on the construction of 
the lease, that the proprietor piofessed it to be a per- 
petual lease, without reference to its determination 
on the expny of the sub-lease, and that the auction- 
purchaser, being the locum tenens of the person 
whose rights he purchased, was estopped, as would 
have been the latter, from questioning the validity 
of the lease m favour of the defendant Kubn 
Chowbey v. Jankbe Peesad . 1 Agra, 164 

71. * Acquiescence. — Eight of Hindu 

widoios. — Effect of alienation of interest in subject 
<Tf suit . — A Hindu dying intestate leffrtwo widows ( X>. 
and M) as his co-heiresses A document put forward 
by a third party (H) as a will of the deceased hav- 
ing been set aside by the Courts, an order was passed 
in a summaiy suit, under Act XIX of 1841, by which 
the property was equally divided between the wi- 
dows One of them (D ) subsequently died, leaving 
a will disposing of her share to her lelatives. Steps 
weie taken during JD 3 s life by the other widow (M.) 
and by H. to resist the registration of the will , and 
after D. 3 s death M applied for the attachment of D 3 s 
share, and the appointment of a curator Hei appli- 
cation being dismissed, she commenced a regular suit. 
Held , that M 3 s original acquiescence in the title set 
up by H did not depiive ber of any lights which ac- 
crued to her as one of the co-heirs of her husband 
when that claim was decided to be untenable, nor 
could her alleged alienation of her whore bar her 
present suit. Bhugwandeen Dobey v Myna Babe 

[9 W. R., P. C., 23 : T1 MSore’s I. A., 487 

72. Solebnamab, Effect of.— Find- 

ing by Judge on remand . — Special appeal . — In a 
case which was remanded to be tried on its merits, 
the remanding Judges being of opinion that it was 
not haned, the Additional Judge of the zillah adhered 
to his former opinion, that the plaintiff’s claim was 
barred by limitation; but found as a fact that she 
had been a party to a solehnamah and other act£ by 
which she was estopped from her present claim. 
Held that the additional Judge was wrong in enter- 
ing again into the question of limitation ; hut that 
Ins finding of fact could not be interfered with in 
special appeal, and that the plaintiff was barred by 
the solenamali from maintaining this suit. Phug- 
wan Deen Dobey v. Myna Eaee s 9 W M , P. C , 
23, distinguished. Judoobunsee Kooee v Asman 
Kooee . . . . 14 W. R. 5 370 

73 . Objection of minority raised 

after completion of purchase and posses- 
sion by vendees. — The vendees m a suit to 

| enforce a right of pre-emption set up as a defence 
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ESTOPPEL— continued 

3, ESTOPPEL BY DEEDS AND OTIIFK 
' DOCUMENTS— continued* 

Objection of minority rinsed affcei com- 
pletion of purchase and possession by 
vendees — continued , 

to the suit that the sale was invalid, on the gunnel 
that they were minors, and therefore meompeteni t.. 
'contract. Held that, as they had paid their mom \ 
to the vendor and the conveyance had been periet t - 
ed, and they were in possession of the property, they 
were estopped from urging such ground. Kubm 
Kabam v. Hab Dayae . I. L. B., 4 All., 37 

74. 1 Plea of non-liability to pre- 

emption of property acquired by pre-emp- 
tion, — The fact that a piopcrty has been acquired 
under a claim of pie-omption does not estop the per- 
son who has acquired it from pleading that the right 
of pre-emption did not extend to such property 
Salig Kam v . Dbjji Pabsiiad . 7 TL W,, 38 

75 . Signature on blank ^bond. 

* — Blank damped paper .-*- Where a person chooses 
to entiust to ln£ own man of business a blank papei 
duly stamped as a bond and signed and sealed by 
lmnself, m ouler that the instrument may lie duly 
drawn up and money raised upon it f<« Ins bonefff, 
if the instrument is afterwards duly drawn up and 
money obtained upon it from persons who have no 
reason to doubt the bona Jldes of the tiutiHaetum, it 
muBt, in the absence of any evidence to the contrary, 
bo taken that the bond was drawn in accordance with 
the obligor’s wishes and instructions, Wahid w- 
kbssa o. StmctABASS * I, I*. B*, 5 Calc,, 39 

70 . Destruction of document,-- 

Omnia prmummtur contra spoliator am.*— In a 
suit brought against a Collector to compel him to 
refrain from preventing the plaintiff executing his 
decree against certain land, the only issue being 
whethei the bind was the private property of the 
judgment-debtors or Government service land, the 
plaintiff alleged that the land lmd been granted in 
fee mainly by a sanad which he petitioned the niam- 
latdar of the pergunnah to search for and send to the 
Collector; and on reference by the High Oomt, the 
District Judge found that the Coltoetm did destroy 
the document that purported to bo a copy ol a sanad, 
such as the plaintiff petitioned the mamlatdai to send 
for. Meld that it was not competent for the defend- 
ant to say that the document was not such a min as 
could he legally admitted, in evidence, and that the 
case came withm the rule. Omnia pmmmmtur con- 
tra spoliator em, Abdeshib Dhanjibhai n. Col- 
IiECtgb OP Stoat . , 3 Bom., A, 1X6 


4 ESTOPPEL BY JUDGMENT* 

77 , Civil Procedure Code, 1882 

®* IS <1359, s. 2).—' The doctrine laid down in tin 
Duchess of Kingston’s case as to estoppel by judg 
ment, is applicable to cases tried under Urn Cm 
Procedure Code, section 2 of which is consistent witl 
that rule, Kilbgow^kjs Singh ti. Hohhito Bin 
Kman . 7 B. L. E., 807 : 15 W. R., P. C,, 8C 


BSTOPPEL-roaiimir^ 

4. KSTOn’Kl, IfY .UIIMtMKNT hntdl 

70 . — • - Decree, / tiffvrcnrv between 

decree and a //r cement on which it was based So 
long as a decree subsists tin re versed and unvaried, the 
parties Ihcrcto and those elaimiug urn ter them are 
bound by it, ami no effect can bo given to any prior 
igi cement regarding the same matter on the ground 
that the terms ot the detree differ from those of the 
pnm agreement, notwithstanding that tin* parties 
iud letpiesfced the (Joint which passed the decree to 
draw it up according to the terms of the agreement, 
Jankibai v. Atmabam Babukav 

{8 Bom., A. C,, 241 

79 . Decree in suit on kabuliat, 

— Subsequent suit on same fathuliaf .^- A suit for 
rent was brought against the guaidiau of a minor, 
and the Oomt gave a decree founded on a kahuliat 
given by the ancestor of the minor. Alter tin* minor 
had come of ago, a suit was brought against him for 
subsequent mi earn under the kahuliat. Held that 
ho was estopped by the decree m the former suit 
from denying the validity of the kalmhai* Taki- 
NflBrKJttfAUO UUOriH IK HllKHU 0 t‘AUb PAtfb Ctmw- 
dhby * , Marah, 476: 2 liny, 693 

80 . *— Dismissal of suit 

on faihnc to prove kabutiaf. -Plcadtnqs, Idmts * 
sion m statement m. Plnintiff sued hefoie on a ka- 
buhat of 1864 and did not admit in his plant t Unit 
he had cancelled a banner kahuliat of I8tk4 hut 
merely alleged that the defendant luid executed the 
kahuliat of 1804 which recited that tins kahuliat of 
1H02 had been voluntarily cancelled by the defendant. 
The defendant denied the kahuliat of 1 80 1, and the 
plaintiff having failed from inability to prove it, was 
not estopped now from suing on the kahuliat of 
18()2, and saying that that kahuliat was not legally 
cancelled by him. Doyne ?j, Kimomas Ham Mun- 

wh . . . 6W.E-, a a a im \ 9 10 

81. Decision of genuineness of 

documents. —An affirmation m general terms of 
the right of a plaintiff* in a suit, which was based in 
some measure upon certain documents, m not such a 
decision between the parties as precludes tin* defend- 
ant from raising a quest um as to the genuineness 
of these documents in a subsequent mui between the 
same parties. UiUtiiKKUUA MooKBkjejs ?>, Ooma 
Moves Ikmm * . . 12 W* E„ 525 

32. — Order for execution of de- 

cree without notice to judgment-debtor, -A 
judgment-debtor, against whom an older for execu- 
tion has been obtained behind hm hack, is not. estop- 
ped from afterwards contending that them exists no 
decree which can be executed, Inhwahuah Ja<ui* 
van Das DtmiiAi , 1* D, E*, 7 Born,, 310 

33 , — — — Order disallowing objec- 
tions to attachment (hvil Mrmwdurc Code 

S , m (lH?d) > 9. m.~~ l*. m execution of a 
against S, t a member of an undivided Hindu 
family, for a personal debt, attached the Interest of S, 
in certain lands alleged to he. the joint property of 
the family of S. A*. intervened and objected to the 
attachment on the ground that the property was not 



( 1693 ) 


DIGEST OF CASES 


( 1694 ; 


ESTOPPEL — conti nued, 

4. ESTOPPEL BY JUDGMENT — continued. 

Order disallowing objections to attach- 
ment — conti nued 

family piopeity or partible The objection was dis- 
allowed under section 246 of the Code of Civil Pro- 
ceduie (Act VIII of 1859). No suit was brought by 
jfiT. withm one year from the date of the order, but 
L , who purchased the right of 8 m the lands attached 
and sold, did bring a suit within a year from the date 
of the order to obtain what he had bought at the 
Court sale from K. and others. Held that K. was 
estopped from again pleading that the same property 
was not family property ot partible Bailbur 
Krishna Rah v. Lakshmana Shanbhog-ue 

[I. L. R., 4 MadT, 302 

84. Civil Procedure 

Code , 1859) s. 246, Rejection of claim under . — 
Limitation. — Adverse possession , Plea of. — An 
order passed under section 246 of the Code of Civil 
Piocedure, 1859, rejecting a claim after investigation, 
will, if not contested by suit by the claimant, estop 
him afterwards from pleading adverse possession at 
the date of the order m a suit brought to eject him 
by the decree-holder. Velayhthan v. Laksmana 
[I. L. R., 8 Mad., 506 

85., - — - ■ Civil Procedure 

Code (jkct VIII of 1859), s. 246. — Civil Procedure 
Code {Act XIV of 1882), ss. 281, 283 — Limitation 
Act (XV of 1877), sch II, art. 11. — Limitation 
Act (IX of 1871), sch II, art 15 — Suit for posses- 
sion — In certain execution proceedings land was 
attached, but before the sale the judgment- debtois, 
with the permission of the Court, sold the land to the 
plaintiffs. Pievious to this sale, certain persons had 
come forward in the execution proceedings, and had 
elanned the land as having been sold to them by 
the father of the judgment-debtors; this claim was 
disallowed m November 1876. In 1881 the plaintiffs, 
alleging that they had been dispossessed by certain 
persons, amongst whom were the claimants m the 
execution proceedings, brought a suit to recover pos- 
session of this land against these persons This suit 
was decided against the plaintiffs in the lower Appel- 
late Court, on the ground that they had failed to prove 
that they had been m possession of the land twelve 
years before suit. On appeal to the High Court, the 
plaintiffs, appellants, contended that the claim of the 
defendants m the execution proceedings having been 
rejected, and they not having brought a regular suit 
within one year from the order of rejection to estab- 
lish their right to possession, the defendants were 
prevented by that order from contending that the 
plaintiffs had not been m possession at the time of 
that order. Held that the order chd not operate as 
an estoppel against the defendants; and even if it 
could so operate, it would not do so until the time 
had run out withm which they could have brought a 
suit to establish their right to possession, and that 
such time had not expired. Gend Lall Tewari v 
Denonath Ram Tewari . I, L. R,, 11 Calc., 673 

30 . — r Construction of decree made 

in order m execution proceedings. — Finality 
of such order. —Omission to appeal against order ~~ 


ESTOPPEL — continued. 

4 ESTOPPEL BY JUDGMENT— continued, „ 

Construction of decree made in order 
in execution proceedings— continued. 

A Court having jurisdiction decided m the course of 
execution proceedings (m an order which wa^ not 
appealed), that the decree to he executed awarded^ 
mesne profits according to its true construction. 
Held that this decision had become final between the 
parties, not under section 13 of Act X of 1877, hut 
upon general principles of law, as an interlocutory 
order m the suit The order construing the deciee 
having been made m the same suit in which the 
application was made, the question whether the law* 
of “ res judicata” applied was not relevant, that 
term referring to a matter decided m another suit. 
Ram Kirpab v Rtjp Ktjari 

[I. L. R., 6 AH., 269 : L. R., 11 1. A., 37 

37 . In reference to 

an application for execution of a decree, a Court 
made an order between the parties construing the 
decree to award interest at a certain rate till pay- 
ment. Held , that no contrary constiuction could be 
placed upon the decree m a subsequent application m 
the execution proceedings. Pam Xirpal v. Pup 
Xuan, I. L. P., 6 All., 269, referred to and followed* 
Beni Ram v Nanhu Mai. 

[I. L. R„ 7 All, 102 : L. R., 11 1. A„ 181 

33 . Decree m suit to set aside 

adoption. — Reversioner. — Quoere, — Whether a de- 
cree m favour of the adoption passed m a suit by a 
reveisioner to set aside an adoption is binding on any 
reversioner except the plaintiff ; and whether a deci- 
sion m such a suit adverse to the adoption would 
bind the adopted son as between himself and any 
other than the plaintiff. Jumogna Dassya v. 
Bamasoondari Dassya 

[I. L. R., 1 Calc., 289 : 25 W. R., 235 
L. R., 3 I. A., 72 

39 . Effect of decree appealed 

from after compromise on appeal.— Limit of 
rule. — No bar to persons contesting mtei se under a 
title derived from one of the original litigants. — An 
adoption having been held to he valid by the High 
Court on appeal from a Subordinate Court, an appeal 
to the Privy Council was preferred, when the parties 
entered into a compromise and the appeal was per- 
mitted! to he withdrawn. Held that the decree of 
the High Court as to the validity of the adoption 
became final and was not affected by the compromise 
so as to allow the matter to be again litigated be- 
tween the parties or them privies. Although the 
decision of a Court as to the validity of an adoption 
in a suit between A. and P. may, m any subsequent 
proceedings between A. and those claiming under 
him on the one side, and P. and tho^e claiming under 
him on the other, estop the parties to such proceed- 
ings from again questioning the validity of the adop- 
tion, yet m a suit where both the contesting parties 
claim under JB , such decision will not operate as an 
estoppel so as to prevent the validity of the adoption 
being again questioned by either party to such suit. 
VYTHIIXNGA MUPPANAR V Vl/AYATHAMMAL 

[I. L. R., 6 Mad., 43 

3 I 
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ESTOPPEL — continued 

4 ESTOPPEL BY ,TUPaMENT-ro»/#«tfr^ 

90 , Decree m compromised 

SUlt *~—JPw)'oh<tser pendent e tile -- — A person who buys 
with hoi eyes open, pendente hf<\ cannot maintain e 
amt involving n, revival and vc-tnal of tho very 
question decided in hoi vendor’# suit. NAimuoo- 
nissa Bibee 1 ). Aohue An (Jiiowinntv 

| 7 W. B.j 103 

01 , Decree m suit to impeach 

conditional sale.— Purchaser fom conditional 
lendor— Tho purchaser oi the conditional vendors 
interest pending the suit to impeach the conditional 
sale must he bound by the decree m that suit Gru- 
zee-oobdeen v, Bkookun Doobey s 2 Agra, 301 

92 , - Decrees against sisters with 

life-interest m property of father.— Ef/hd of 
on — The smvivor of several Hindu sisters 

is not hound by donees obtained against her sisters 
during then* lives, whoso inteiest was only <* life- 
interest in their lather’s propeily, which on their 
(Usitli passed to^tho survivor as heii of her father. 
Jovgoiund Boaov e, Maui’ uj Koonavah 

1 7 W, 1?., 1 


93 . 


. _ - Decree as to right of way, 

-Affect of, as ai/ainsd auctioinpurehaser of lands' m 

?! him * hi n A to have 

it dedai cd that 11, possessed no right of way over his 
lands, Huh suit was dismissed, and 8, obtained a 
hiT.m? ^tablislnng lu# light Previous to the insti- 

k d A ' } f i{ the same lands 

to 6 who, aiioi the suit, caused tho lands to be sold 
under his mortgage, and became tho purchaser at tin* 
auction-sale. In a suit by 0 against 8, to have it 

! » B i U n nRht ° f WHy iimtva ow the 

alnds, Held that 6 was not estopped by the pro- 

* 6 jfess 

cSLilpDKr “ 2 . B °? T” SlVofCeeS 


94 . 


Defiance By nlaintifF mi 
case m their favour subsequently reversed. 
— -Whw-u tins pliunttllH apiiiul.-a in both (ho ) 0 ww 
Courts to tho jurisdiction for the dctoumimfiim of n 
jirovums suit as ovutonro m their favour, and Hu . 

lU U “' ,r PlMutd as hi‘iii|f a matonal mrtimi. 
1 rot tho cause of aetiou winch they proposed to 
Ubhsli, they wore* not allowed in uppml to tho Ilir-li 
Court to object to the reception by the lower Appel- 
late Court of tlio judgment in question as evidence 
m tho present cause, on tho ground Out tliev worn 
not parties to that case, although the Judge on 
rev mw, reversed the judgment lie had al«4iy t^{ 
in favour of theso plaintiffs on tho strengf.h of the 
de‘W>u of tho II, gh Court which rov3»t 
mont in tho previous suit on which the jihuntiils had 

Mhed, Iakiosy.w. Eabuottv Cirowimruw 

|SW. E., 492 

ceesfni mitf » ® eeree former unsuc- 
cessful suit. — Raittiii// sumu lit tv ns t dvfvnva »’« 

subsequent sta /.—' ThoJjiel that, a pci son failed to <>«- 
talilish a proscriptive Otic in a suit why, i,,! ^ 

1 laintiff, doos not debar him from defending his 


DSTOPPBD— continued, 

4. ESTOPPEL BY JinxmENT^eo^wntf, 

Docrno in former unsuccessful suit— con* 
turned, 

. i’hi, of possession ngiunsf it nothin* plain lift* suing him 
lwl the property. SlUtimiAH Vinavai£ i\ B\ha,ii 
I IN * ,IVA ^ - - - 6 Bom., A. C., 220 

9G — — • Suit for Wasiltit after de- 

ckh> for possession.- Aettnuj up title of lined 
paift/ — In a suit tor wasilat brought uHer a decree 
awarding possession to the plaintiff, the delendant 
cannot set up the title of a third person, Bengal 
Coal Company v Dakekmhah Dahth 

[Marsh., 105: 1 Ilay, 181 

97.<" — — Decision in former suit de- 
claring putni sale vnhd.-Olann m another 
form — VVheie a putni talook had been sold fur 
arreais ol lent, and certain persons, churning to have 
been m possession of the supeuor /emiudim rights 
m the estate, had sought on a toriuer oeensmn to set 
aside the sale, but had failed, and now icnewed the 
attempt, Held that, even if the claim ol these per- 
sons to the /.eimmluu rights had been pro\ed, which 
was not the ease, they could not now repent their 
old suit against the pulmdar m a new form ; still 
h\ss could they, alter having always denied the exist- 
ence of the putni talook, now claim m appeal to ho 
its ownciH, if it existed, Hirito Natu D\sm a . Bom a, 
Nath SmnrA , . . 35¥. R., 321 

08. - — Decreioondinpliiimm- ol'titlo 

by doftincldut In writton statmmmt. -ir mm 

ot the defendants in a suit for possession puts in a 
written statement disclaiming all interest m the 
property m suit and a decree is made by reason mid 
on the faith ot such disclaimer, the decree is valid 
agumst him and he is absolutely concluded by it 
so long as 1 rand is not proved, Kashi \ Ksshen 
Chow nn hy v. Komitl Shaw , 25 W, It, 128 

09. Docroo by consent in former 

Stilt, " he i donee Aid , a, ttti* - Nutt Jor ponsewstou. «* 
i JamtitT alleged a pmelmse of laud irons A, amt 8 m 
ol which he afterwards gi anted them a putt ah and 
retained them in possession, and hi' put m evidence 
a eminent decree obtained against 8. lor arrears ot 
rent. Held , m a suit brought to ie< over possession on 
the giound ot the- tenancy having expired, that thede* 

winked no (estoppel agamst 8, by virtue ot section 
JIo ol the Evidence Act, and did not ndieve the 
plamtiu irom the nceessity of proving his case com- 
pletely, SOLBAH MONDUL l\ NlhV OVirfL (bfATTEH* 

aBA io.L, iu ms 

Tr ; ; : I)ooreo establishing joint 

liaomty,— Suit for eontr i huHon ,-^J )eut at of tta* 
hitity^ When* a joint decree, passed against seve- 
ral defendants, has been satisfied out of the property 
of one ol them, and then a subsequent suit for con- 
tribution has been brought by the latter against her 
co-deiendants m the former suit, there \h nothing to 
prevent the defendants from showing that as he! ween 
themselves and tho plain! iff, the latter alone was hahlo 
to satiHty the decree in tin 1 former suit, and that con- 
sequently they art' not liable to contribute, Amman 
bxNQB V , Ajnas Korn . , 2C,L E,, 408 
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5. ESTOPPEL BY CONDUCT. 

101. Representation made to 

and acted upon by party.— When a person wilful- 
ly induces another to believe the existence of a certain 
state of things, and to deal with him on the faith of 
it, he and those who claim under him are conclu- 
sively bound by the representation so made Ameer 
Ali v. Syet Ali . 5 W, R., 289 

Baneefershad v Maun Sing-h . 8 W. R., 67 

102. Evidence Act, 1872, s. 115.— 

Permitting person to "believe m and act upon the 
truth of anything — Section 115 of the Evidence Act, 
which contemplates a peison “by his declaration, 
act, or omission intentionally causing or pei mitring 
anothei person to believe a thing to be true and 
to act on that belief/ 5 m which case he cannot “ deny 
the truth ot the thing, 55 refeis to the belief m a fact 
and not m a proposition of law Rajnarain Bose v . 
Universal Life Assurance Co . 

[I. L. R., 7 Calc., 594 
10 C. L. R., 561 

103. Intention of parties as evi- 

denced by tlieir acts. — Execution of deed of parti- 
tion — Vendor and purchaser. — Whatever may be the 
real intention amongst themselves of some of the mem- 
bers of a Hindu joint family m executing a deed of 
partition," purchasers from them have an undoubted 
right to bind them by the execution of the deed and 
their public acts attending it, to the fulfilment of those 
obligations which such public acts cast upon them. 
SUKHIMANI DASI V. MAHENDRO NATH DUTT 

[4 R. L. R, P. C., 16 

S. C. SOOKHEEMONEE DOSSEE V MOHENDRO 

Nath Dutt , . . 13 W. R., P. C., 14 

104. False representations to 

induce others to contract. — Parties who by false 
lepresentations induce others to entei into contracts, 
are estopped from afterwards falsifying then state- 
ments, and if necessary may be compelled to make 
them good. Radhaeishen v. Shureefunnissa 

[W. R., 1864, 11 

105. * Conduct of complainant 

conducing to acts complained of. — Claim to 
relief — If the peison who asks for ledress is a 
party who has countenanced the acts of which he 
complains, the Court is bound to refuse him any le- 
diess or assistance. Bhyro Dutt v. Lekhranee 
Kooer 16 W. R., 123 

106. Suit by guardian to set 

aside lease made by herself. — A guardian was 
not allowed, after having given a lease of the minor’s 
property, to bring a suit to set it aside, because it 
was prejudicial to the minor’s interests. Where a 
suit was brought under such circumstances it was 
dismissed with costs, the Court leaving the minor to 
sue to set aside the lease through some other person as 
next friend. Monmohinee Joginee v Jugobun- 
dhoo Sadooeha . . .19 W. R., 233 

107. — * Fraudulent conduct of 

parties, — Pleading illegality of agreement. — In a 


ESTOPPEL — continued. 

5 ESTOPPEL BY CONDUCT — continual. 

•> 

Fraudulent conduct of parties— continued. 

case of fraudulent misdealing with property mort- 
gaged, the defrauding paities are estopped by their 
own acts from setting up as against a third person, a 
moitgagor, the illegality of the agreement The mort- 
gagor is entitled to say this agreement is the real con- 
tact. Nuzur Ally Khan v. Ojoodhyaram Khan 
[10 Moore’s I. A., 540 
5 W. R., P. C., 83 

103. Fraudulent endorsement 

on hundi. — Forged hundi — The bona fid^e holder for 
value of a foiged hundi, to whom, after it had been 
dishonoured, it had been transfen ed by endorsement 
by the payees, who at the time of endorsement knew 
that the hundi was foiged, sued the payees on the 
hundi to recover the amount he had paid them for it. 
Feld that the payees were estopped from settmg up 
the forgery of the hundi as a bar to the suit. 
Bissen $hand v Rajendro Kishore Singh 

[I. L. R., 5 All., 302 

l09. Laches of Purchaser.— Ac- 

quiescence. — Where a purchaser of land lies by for 
five years, allowing another person to occupy the 
land, and afterwards to sell it, he is estopped by hia 
own conduct from afterwards claiming the land from 
a bond fide purchaser without notice. Mohesh 
Chunder Chatterjee v. Issur Chunder Chat 
terjee . . 1 Ind. Jur., IN. S., ;2 66 

1X0. Recognition of status of 

defendant as occupancy ryot. — Suit subse- 
quently treating him as occupying seer land — Feld 
that the plaintiff having once recognised the character 
of the defendant as an occupancy ryot of certain land, 
could not afterwards sue for possession of the land, 
alleging it to he seer land which once belonged to the 
defendant and had by partition fallen to the plaintiff’s 
puttee, possession never having been acquired by the 
plaint iff since paitition. Kaloo Rai v. Muhunt 
Rai . . . . - # 1 Agra/259 

HI. Transfer of occupancy- 

rights with zemindar’s consent. — Acceptance 
ofrenS(by zemindar from vendees — Contract Act , $$. 9, 
23 —Evidence Act, ss 115 , 116 —Under a deed, dated 
in 1879, the occupancy-tenants of land in a village 
sold their occupancy-rights, and the zemindars in- 
stituted a suit for a declaration that the sale-deed 
was invalid under section 9 of Act XVIII of 1873 
(the N -W. P Rent Act in force in 1879), and for 
ejectment of the vendees, who had obtained posses- 
sion of the land. It was found that the zemindars 
had consented to the sale to the vendees, and received 
from them arreais of rent due on the holding by the 
vendors, and had recognised them as tenants Feld 
by Oldfield, J. (whose opinion prevailed), that sales 
of occupancy-rights were not void under section 9 of 
Act XVIII of 1873, when made with the consent of 
the landlord, that the sale which the zemindars had 
consented to was valid, and that, under any circum- 
stances, they were estopped by their conduct from 
bringing a suit to set aside the sale. Per Mahmood, 
./.—That the sale- deed was invalid with reference to 

S l 2 
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Transfer of occupancy-rights with zem- 
mda r’s consent— continued. 

the piovitMuns of aoetiouN 2 and 23 of tho Contract 
AH, inasmuch as its object was tho transfer of omi- 
pancy-rights, which was prohibited by Motion 0 
* of AH XVIII of 1873. Also per M A tt mood, - 
That suction 115 of tho Evidence Act uuplica 
that no declaration, act, or omission will amount 
to an estoppel, unless it has caused the person whom 
it concerns to alter lus position, and to do tins he 
must both believe in the tacts stated or suggested by 
it, and musft act upon such belief; that m tho present 
case it could not bo said that the vendee was misled 
by the fact that tho zemindars were consenting 
parties to tho sale-deed, that he could not plead 
ignorance that the deed was unlawful and void , that 
it had not been shown that he acted upon the ssemiu* 
dars* agreement to take no action, so as to alter his 
position with i dormice to the land, and that, under 
these urcumstames, thezmmndaiH were not estopped 
from maintaining that the sale-deed was invalid 
Dituua * JhIkuitui * I. 3b. B., 7 All., Sll 

Reversed on appeal under the Letters Patent and 
the judgment of Mahmoud, upheld m JtiiNtmui 
Tewaiu «. Duma * I. Ii. R., 7 AIL, 878 

1X2. Receipt of rent from moi't- 

gilgeo .—Denial of mortgage,— Held that the plain- 
tiffs, zemindars, who had received rents from the mort- 
gagee as such were estopped from pleading the in- 
validity of the mortgage. Gunua hmim u. Ram 
0u '« lu i ■ • • . 2 Agra, 49 

113. ■ Delivery under contract.— 

Subsequent repudiation,— Meld that where a person 
delivered indigo pursuant to the terms of a sutta 
made by a third party professing to act on lus behalf, 
he must be considered to have assented to the en- 
gagement, ami was not af tin wards competent to re- 
pudiate it Mahomed Nuzzkboojglah v, Fbimwb- 
B0N * '• * " * • . 2 Agra, 139 

114 ,. -Agreement signed by 

parties and acted on but not executed under 
seal as provided in Madras Act III of 1871. 
— r i'olL% Farming of— An agreement was entered 
into between the Commissioners ot the town of / 
and the defendant, fanning the tolls of tho town of 
/ r . to the defendant for ono your. The agreement 
■was duly signed by the defendant, but was not exe- 
cuted, under seal by tho Commissioners as required by 
Madias Act III of 1871. In a suit by the President, 
on behalf of the Commissioners, brought after the 
expiry of the year, for a portion of tho sum duo to 
them by the defendant,— Meld that inasmuch as the* 
plaintiff had fully performed all things to bo per- 
formed on lus part and both parties had acted under 
the agreement, though it was not formally executed 
by tlio Commissioners, and as tho defendant had had 
tho full benefit of tho contract, it would be contrary 
to equity and good conscience to allow him to set up 
as ground of defence that there was no contract in 
point of law* Goo^bich v. Vbhkanka 

[I* 3* B. 9 2 Much, 104 
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115* — — — Account made up in ac- 
cordance with usual course of donling,^ 
Win ie an account was made up m aecordaneo with 
the < biii so of dealing which had practically boon as- 
Hcntcil (o by him and bail been followed between the 
partus I m many years,-- //e/d the defendant could not 
refuse to he bound by it* Tjiaaocw Rmwh ad jSmnc 
v Mounsn Ladd * . 24 W. R„ 39C 

lie. — Disputing validity of will 

by devisee . — Praia om acquiescence in will,— 
Where devisees under a will had on attaining majority 
made no objection to the will, but had on the contrary 
impliedly adopted tin* acts ol then* mother and guaid- 
lan^and had by then conduct and acts agreed to treat 
the will as a valid will, they were held to be ('stopped 
from disputing its provisions. LAOitiwruAi a. 

VAT Moboba, UtrajfAX Mouoda v Ukhumibat 
i 5 Bom,, O* a, 128 
117. — — Bepudlation of oha rioter of 

hoir, — Proceed ingn disclaiming inheritance An 
heir is not deprived of what he is entitled to as such 
by having, m pioeeediugs taken against the property 
elamuMl, repudmted heirship, and demtd that he hud 
inherited, Kubmunkuukk Douskk c, Uoohoo Ihto- 
hadMvthk .... 11 W. K„ 379 

,D8* ~ — Felting up will 

giving larger share, -Nor by having set up a will by 
which ho claimed a larger share and faded to prove 
it* AUaiKDOlHLLAK V . GotfB 1 I 0 UUK 15 ItlHWAH 

115 W*B„ 251 

D9. — — Disclaimer of 

subsequently setting up will ,— Where A» having muxl 
lulocumuutiu a suit and disclaimed all right under it 
as a will, on tho ground tluit it was not of a testa- 
mentary nature, brought a suit to recover property 
in which ho sot up the document as a valid will 
and testament* the Riivy Council held that the suit 
could not proceed because A. having used the docu- 
ment and abandoned all right to if as a will, he could 
not again use it as a will though for a different pur- 
pose. ItACWOONAIWA VmYA OoDYA TAVJOft C, 
Katcama Naikwhab 

[10 w. B., P* C*» 1 : 11 Moore’s I* A., 50 

120. — Permitting conduct of suit 

ns if fact were admitted. -Tacit admission,— 
Where putties allow a suit to be conducted in tho 
lower Courts as if a certain fact was admitted, they 
cannot afterwards^ on special appeal, question it, and 
recede fiom the tacit admission* Moiuma CnumusB 
Rov CuowBJiinr n Ram Kishduk Anihimm Chow- 
umiY . . 16 B. L. 142 s 23 W* B*, 174 


121. — Waiver of objection to re- 

Ttxnua, Alleging illegality of procedure in re- 
manding. —A party who submits without resistance 
to a remand* cannot afterwards be allowed to complain 
of tin* legality of the step as an integral part of the 
proceedings. Guodam Miwrm Uiwwimwr v, Go. 
wok Ouummn Roy * . * BW.E, 191 

122* «-• — Contesting suit.- Fnlmqmnt 

objection to being maduji patty.— A person cannot 



( 1701 ) 


DIGEST OF CASES. 


( 1702 ) 


ESTOPPEL — continued. 


0 * 

ESTOPPEL — continued. 


5. ESTOPPEL BY CONDUCT —continued. 
Contesting suit — continued . 

at one time set himself up as a substantial party in a 
suit, contesting it m both the lower Courts on the 
merits, and then turn round and say m special appeal 
that he has nothing to do with it, and has been un- 
necessarily brought in. Keisto Gopal Shaha v 
Kasheenauph Shah . . . 6 W. R., 66 

123. — 7 Settlement of issues.— 

Omission of material issues . — Consent of 'parties, — A 
statement was prefixed to the issues settled m the 
Court below to the effect that fc the vakeels of the 
parties accept the following issues " Held that it was 
not competent after such consent to object on special 
appeal that a material issue was omitted, Sabttra 
Monee v. Mtjdhoo Soodun Singh . Marsh., 519 


124 . Valuation of suit. — Adoption 

by defendant of plaintiff * s valuation — A defendant 
to a suit having adopted a certain valuation cannot 
in the same suit object to that valuation. Keisto 
Inbbo Saha v . Hubomonee Dossee 

[L. R., 1 1. A., 84 

125. Failure to appear at local 

investigation. — Might to object to it as erroneous , 
— A judgment-debtor who fails to appear befoie an 
Ameen deputed to make a local enquiry as to the 
mesne profits, is not precluded from objecting to tbe 
Ameen 3 s report on the ground that the investigation 
was erroneous. Kaboo Ball Thakoob v Forbes 

[7 W. R., 140 


120 . Suit for declaration of 

title. — Where the defendant resists the plaintiff's 
title, he is estopped from afterwards objecting that 
a snit for a declaiatory decree will not lie. Shib 
Jaton Roy v. Panohanan Bose 


[3 B. L. R., Ap., 55 
11 W. R., 467 


5. ESTOPPEL BY CONDU CT — continue#*. 

129. Defence suppressed in for- 

mer suit. — Bight to rely on it in subsequent suit. 
— In a former suit the piesent defendant sued as 
owner by right of inheritance to recover the property 
of her deceased husband, and the present plaintiff 
resisted that suit on the ground of her preferable 
right to inherit. Having failed m that suit, plaintiff 
brought the present suit to recover half the proper- 
ty on the basis of a family agreement made between 
her and the present defendants deceased husband. 
This agreement was designedly suppiessed at the 
period of the former suit Held that the, suit should 
he dismissed j that plaintiff m tbe present suit in- 
sisted upon a valid family compact varying tbe or- 
dinary rules of inheritance, having, however, pre- 
viously appealed to that general rule and designedly 
kept hack the compact upon which she now sought to 
insist, and that there could be no stionger case of an 
absolute waiver of that contract and of conduct ren- 
dering Kb wholly inequitable to permit her now to 
insist upon it. Semble , — Where a defendant has been 
sued by a plaintiff upon his light of ownership, plain- 
tiff's recovery negatives all grounds of defence to that 
action then existent and withm the plaintiff's know- 
ledge. Janaki Am max v. Kamarathammai * 

[7 Mad., 263 

X30. Omission to object to de- 

cree. — Portion of case referred to arbitrators — Ob- 
jection to award — The plaintiff m the suit, which was 
one on an account stated, agreed to refer to arbitiation 
the question whether the accounts were correct or 
not. It was unnecessary for the arbitiators to deter- 
mine whether the account stated was pioved. The 
decree was passed on the very day the award was 
filed. The plaintiff was not estopped from taking 
objections to the awaid by reason of his silence when 
the decree was pronounced. Phiean v. Bahoran 

[7 JET. W., 367 


127. — Omission to plead copar- 

eenership. — Joint property . — Onus probandi — 
Suit for share of joint ancestral property. The plaintiff 
claimed under A ,who, when sued m 1812 as trustee for 
the defendant's father, then a minor, never pleaded 
that he was a coparcener. Held that the plaintiff, 
if not estopped from contending that the property 
was joint, had still the full burden of proving that it 
was joint. Subnomoyee Debia v, Gunga Gobind 
Roy 2 W. R., 264 

128. Omission to plead juris- 

diction in Foreign Court.— Baismg plea m 
suit on decree of Foreign Court . — Defendants ap- 
peared m the French Court at Mah£, defended a suit, 
and made no objection to the jurisdiction. In a suit 
upon the decree of the said Court, defendants plead- 
ed want of jurisdiction. Held that a man who has 
thus taken the chances of a judgment in his favour, 
which would, if obtained, have relieved him from all 
liability, is equitably estopped from afterwards plead- 
ing want # of jurisdiction. Kandoth Mammi v. 
Neblancherayii. Abdu Kamndan . 8 Mad,, 14 


13L Arbitrators— Umpire. — Ac- 

quiescence m award though irregular . — Where the 
parties prayed the Court to appoint two arbitiators 
and an umpire and to refer the case to them for de- 
cision, and undertook to abide by such decision as 
might be passed by them unanimously or by a major- 
ity of them, — Held that the plaintiff having appear- 
ed before the umpire and taken no objection to the 
procedure of the umpire from March to August, was 
estopped from raising the objection that an award of 
the umpire alone was invalid Kttptt Rah v Ven- 
kataramaytar . . I. L. R., 4 Mad., 311 

132 . Omission to plead agree- 

ment. — Suit to set aside decree for rent. — When an 
ekrar (providing for payment of rent by deduction 
from larger profits) which might have been pleaded 
as a bai to, a suit foi rent has not been so pleaded, 
and a decree has been obtained undei Act X, the 
matter cannot be reopened m a subsequent civil suit. 
Koylash Chundeb Ghose v Khettermonee 
Dossee . . . ,2¥,R, } Act X, 57 
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133 — — Acceptance ol sum mcl 
receipt in full m satisfaction of dot , . 
sion. to allow fur differ, nor m ,y chain. ,, r, 
Coutird decree. J obtained a deem- ,n „„ i /,- 
tlu» 1 rivy Conned for the sum of / ,,, 

plwd to tho Hitfh Court to ducct c\ccuho,, ,,i n,, 

' ?f iia * r,oo - ii > i,( " n s «»<• - .I.... .i. .ti 

", *1*J> attho than rata ol o\,hnngo Tins 
plication, together with the Privy Council dcoeo 
ivaa sent down to tho lower Com l, whole elocution 
was issued lor tho equivalent m rupees ol ,11213-10 
tolling tho rupee as equivalent to two shillne-s’ 
This sum was paid to the decree-holder, who signed a 

ZXZ fu &ldth i>r hi ^uZZL, 

fntl tTo b " WM n0t bound b y «»• 'oee.pt m 
snmofRW 4 ^ 7 ^ 1? fcltloi l to rwelvu th ‘ Dirther 
Wnpf P "' 3 C t ‘ 1 W UC1 tbc TAffmont-dehtor hud limd 
SlNOrr' Ult ' LAKJI1 ‘ ATlxl 'MAKOORAKr e LkEIAMINi! 

SOn • • • - .2C.L.H, 322 

contesting R » 0t ? 5 ? 1 *? com Promfso after 

m. ,, fto.,! S r U *~ A <b ' <l ‘ ml,lnt eiinnot fall hack 

M “. "“"vs; sfi 

^Soomm^ SUBMA,t Moj ~^ar„. Unkoha 
-. 0 = ’ ‘ ’ 6 w - »•> Mis., 30 

»» Xs. r «- 

accounts would ^bo m,lli K of .>« 


r «mau m wmc 

debt which tJio^Sd t'tS * 

pay. G IIOJjAJl Khoon WA R *« ,1 :" n t0 

Chotdee C!no W? . o W P P 5?™* 

W, 1 S in partnei ship with .B 0 m, n 7 * ’ 

»> «“* *">“ b Court «£ » 

and X>„ for an account and division of *i w / , 
ship estate. An arrangement was conic to hT In ‘‘ r ” 
the parties, on the faith of wh eh w T 1 l,* i" V, ' t '' 1 

allowed a deem, to 1 Z itt'hi.r '»» l 

mcontnnnh. Th odelVnda: itofa e i'" tmm ,,f tb « 
part of the awangem, u i* ™ ‘ dt< >«>fryouUheir 

“ tan o»ss£ji,“ fs: 
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G. ESTOPPEL HY CONIWCT-roaf/,,.,,* 
Sl /!««”/. tPr COmpromiso a «d dccroo-eaa. 

Iho prmeipul place of husitu-NN of 1 lie defemiimls 
1,1 taUutla. lu tho < f onH» below an imnlhno 
"Ude to him- (ho plaint taken oil’ the file o» 'S 
^>"imd timid, disclosed ikmuuho of n< hon lm< ul* ! 

»“>s estopped’ * , « ^“'*2 

.'I-Phea urn was rejoeled II, Id H . £ fl * 
was not harred from hanging a suit, in the lim - 
t ourt to eompe! (in- detendunts to nerfo, 1 1 ^ ’ 

upon lie husis of wliu-h Z “ 

«d m the Zillah Court, either by the iaet of th, 
sideiation ol the ng.oe.neut th, -imse, JT 

to tho comproimso ot tlw suit, m* 1>v 1 °* ^ 

thetKill, di Judge Kai.w Naut sf A v, 

Looiiun MookmuKK 

L2 lad. Jur„ NT. S„ 122 : on oppeul, id., 343 

-/(ya/cvccwfc* fho parties to a dooio«t h» f} t( . . 

gnrdt < t] ln01l< T" 1 e’ l ‘‘‘ 1 '' V B "<’h deeri-e hn re” 

K ,llu 1,1 payment and the lllm .u ," 

I'm many years mu- 1, agreement, was , M -eut, I 7 , , [ 
mns without ohtcctmn hcuur tukoo 1 »« o 8 

On J U M„2 wA t 

denee npplied io. .-M-eution ol sueh iLeeuicnf Tl' ‘ 

^tr" 1 m "\' u « n r m,i 

should therefore he disalLwed: 

sSea »row«w Bilukoh. I. L. H„ 1 All,, 360 

TtAMiAlOIAN It A I V [iAMlTAUH It At 

138 I J - 8 All,, 623 


sedma tleorop A • » I t>npt*r» 

d.-ere'o for monevwlJ n , - ' uw " ,1 " f ' "'tom a 

<•'1 a potiti<mt y th!ra‘ :rz:Lu"' z ,u \ 

menfs, and fhat if thdunlf 1 % m‘lum itiHial- 

;■ rr^: (1 v» k - I r;,"inui^Th;:' ^ , “" 1 ‘ ii *' < 

t.lu, deeree-hoh or , , ,‘i , J "'V*»gI made, 

llrld that the petition^ . r ' '' "ft he derive, 
out ahovo did mil amomil to S|lt 

< a new coutruet aupersedu.g Ind'lC 
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5 ESTOPPEL BY CONDU CT — continued. 

Compromise of execution of decree— cow- 

tinned 

deciee-holder was not estopped theiefoie fiom exe- 
cuting the deciee, which therefoie the Court allowed 
to be executed, Bebi Mai v Gokal Brashad, I, L . 
M. t 3 All.) 585) distinguished Ganga v. Mttbli 

Ehae . * * . I. Ii. B., 4 All, 240 

See Dabbha Venkamma v. Bama Sttbbaeayadtt 
[I. L. B , 1 Mad,, 387 

139 . Evidence Act, s. 115.— Sale 

in JB execution of decree . — JSrroneous impression of 
what was sold , — In execution of a decree for costs 
the defendants caused the “rights and interest of 
the judgment-debtoi to the extent of 16 am^as, ” in 
a particular rnouzah, to be put up for sale It ap- 
pealed that in a foimer suit the defendants had 
already been adjudged a 12-annas share m the mou- 
zah The plaintiff, who became the purchaser, 
claimed to be entitled to the whole 16 annas, alleg- 
ing that he had been misled by the description of 
the piopeity sold, and contending that the defendants 
weie estopped, under section 115 of the Evidence Act, 
from denying that 16 annas had been put up foi 
sale Held that to bring the case within section 115 
of the Evidence Act, the following findings were 
necessary (1) That the plaintiff believed that the 
judgment-debtor, whose rights and interest were sold, 
was the owner of the whole 16 annas , (2) that act- 
ing upon that belief he purchased the property at 
the sale, (3) that behef, and the plaintiff's so acting 
upon that belief, weie brought about by some de- 
claration, or act, or omission, on the part of the de- 
fendant, which declaration, act, or omission weie in- 
tentionally made m order to produce that result, 
and that inasmuch as the finding of the Distnct 
Judge had not amounted to this, there was no es- 
toppel. Solomon v. Lalla Bam Lall 

[7 C. L. B., 481 

140. Evidence Act, s. 115.— Peti- 

tion to postpone sale in execution of decree — To 
petition tor the postponement of a sale m execution 
of decree is not an intentional causing or peimittmg 
the decree-holder to believe that the judgment-debtoi 
admits that the decree can be legally executed and 
occasions no estoppel within the Evidence Act, 1872, 
section 115 The judgment-debtoi can, notwithstand- 
ing his having filed such a petition, maintain that exe- 
cution is barred by lapse of time. Mina Konwaei 
v. Jtjggat Setani . I. Xi. B., 10 Calc., 196 

[13 C. L. B., 385 
L. B., 10 I. A., 119 

141 . Causing sale of right.— 

Subsequent plea that right was barred, — A paity 
by whom malikana was payable obtained a deciee 
against the mahks and executed it by selhng their 
right to malikana. The pui chaser then sued the 
decree-holder for an ears of malikana, and the plea 
set up by the defendant was limitation Held that 
as the defendant had caused the right to malikana to 
be &ld, he could not avail himself m equity of the 


ESTOPPEL — continued. * * * * 
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Causing sale of right— continued. 

plea of limitation, and say that what was purchased 
was not a substantial light actually existing at the 
tune. Alai Ahmed v. Bodhoo Singh 

[14 W. B., 204 

142. Acquiescence of decree- 

holder. — Waiver of heir. — Where a decree-holder 
brings to sale m execution of his decree property on 
which he holds a mortgage, without notifying his 
encumbrance upon it, and on being asked by any in- 
tending bidder at the time of the sale whether there 
is any encumbiance on the propeity, gives an evasive 
answer which misleads the hiddei and- induces him to 
purchase the property as unencmnbeied, he camiot 
subsequently claim as against such biddei to enforce 
his moitgage McConnell v Mates 

[2 3ST. W., 315 

Doolab Sircae v Keisto Coomab Bukshee 

[3 B. L. B., A.C., 407 : 2 W. B., 303 

143 . Inducing person to buy 

property by denying existence of claim 
upon it, — Subsequent attempt to enforce charge — 
A man who has represented to an intending pur- 
chaser that he has not a security m the property to 
he sold, and induced him under that belief to buy, 
cannot as against that purchaser subsequently* at- 
tempt to put his secunty m foice . Munnoo Ball 
v. Lalla Choonee Lall , 21 W. B., 21 

[L. B., 1 1. A., 144 

144. Sale m execution of decree 

against wrong person as representative of 
deceased. — Subsequent claim by proper repi esenta - 
live — Quiescence of real representative — One S. 
died indebted to the second defendant, M On his 
death his widow, T., became his heir, as he left neither 
son nor brother surviving In 1878 M brought a suit 
to enforce payment of the debt due by the deceased S 
and he made B the mothei of S., defendant in the 
smt, omitting T altogether. On 30th August 1873 
M. obtained an ex parte decree, and on tb# 26th July 
1880 the house of S , then In tlie possession of B was 
sold m execution, and the first defendant, M , pur- 
chased it. On 6th September 1880 the sale was con- 
firmed, and on 26th November 1880 M was put into 
possession On the 10th of December 1880, one S. 
B presented a petition on behalf, as he alleged, of 
the plaintiff T , the widow of S , to set aside the sale 
He did not produce any authority from her, and Ins 
application was i ejected on the 14th June 1881. On 
the 31st October 1878, T adopted the plaintiff B , 
under an authority, as she alleged, of her deceased 
husband, S. In 1881 T. filed the present smt on 
behalf of her adopted son B. to set aside the sale 
and to recover the house Meld that the plaintiff 
was entitled to have the sale set aside, and to recover 
possession of the house The estate was vested in 
T \ as legal representative of her deceased husband. 
Had T wilfully put forward B as the representative 
of S. so as to deceive and mislead M , then, no doubt, 
she might be held hound by the decree obtained by 
the latter against B Her mere quiescence while 
M, wilfully sued the wrong person could not affect 
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Siil&m execution of decree against wmn/> 
person as representative of <h t< m <l — 

' — continued, 

her legal lights, or deprive hoi adopted ••mi (Ik 
plaintiff B , oi his lights. He could not b< humid l»y 
suit and sale to which he was not a paity < d Ik i m 
porsof. 01 by u» presentation Held , also, that T was 
not hound to come forward to assert her ownmslup 
when the property was attached and sold under M 
decree The rule — that one who, knowing lus own 
title, stands by and encourages a purchase ot pio- 
peity as another ’s, will not be allowed to dispute the 
validity of the sale — implies a wilful misleading of 
the purchaser by some breach of duty on the owner’s 
part. In tins case there was nothing more than mere 
quiescence on the part of T, Baswantapa SiriDAPA 

Rantt I* L. B., 9 Bom., 88 

145. Mistake as to what was 

sold m proclamation of sale *— Purchase by 
decree-holder — J\L, a 3 udgnumt-ei editor, having at- 
inched cerium land ot Iuh pulgmout-debtoi, cut wed, 
by mistake, one parcel thereof m the proclamation of 
sale us two par cels having different numbers in the 
list of piopcity to he sold Tins pan el was put up 
for sale a, ml pin chased by the deem*- holder himself, 
and was subsequently put up for sale and pin chased 
by T In a suit hi might by r l\ against At, to restiam 
M. from entering on the land ,’ — Held that M was 
estopped by his conduct from sotting up lus title as 
pm chaser against Tt/MAPPA (Jiusm i>* Mimu- 
gafpa Guam . , X* Xi. B,, 7 Mad, 107 

146 . . Disclaimer of title in 

former suit* — Jttmdence Act, s, llo,Sala in exe- 
cution of decree, — Xntervenor in rent suit.— A pur- 
chase by a mortgagee, at a sale in execution of a decree 
upon his mortgage, of the right, title, and interest of 
the mortgagor, who has been estopped from asserting a 
title to the property as against certain parties, does 
not place such mortgagee in a hotter position as 
regards the estoppel. A suit for rent by a zemindar 
and pafcnujar against a darpatmdar was defeated by 
the defence of the hitter "that ho had conveyed his 
interest to others, against whom the former after- 
wards obtained a decree, and brought the darpatni to 
aalem execution, buying their right, title, and interest 
therein himself. From tho darpatmdar who had thus 
disclaimed title, a third party claimed to be mortgagee, 
and set up a decree on lus mortgage followed by a 
purchases of the tenure at a sale m execution. IIo was 
thereupon allowed to intervene in a suit foi rent 
brought by the zemindar and putnidar against an 
ijamlar of lands within the darpatm estate. If eld 
that, notwithstanding this purchase, the intervening 
mortgagee was hound by the estoppel arising out of 
the mortgagor’s disclaimer ot title m the suit above 
mentioned, PomsiiNATir Mukraji v, Anatknath 
Dbb . I* L. B„ 9 Calc,, 265 : L. B., 9 I. A., 147 

147. — — — ~ ~ — Assertion of title by auc- 
tion-purchasers independently of sal ®,—Ad» 
mi, won of title by purchase,— It was hold that tho 
auction-purchasers at a sale m the execution of a 
dccreo were not estopped from asserting, as against u 
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Assertion of title by nuction-purehasora 
independently of -con hinted 

p< i on < burning to be a mortgagee pnor to the sale 
o! Iln pioperty purchased, that m fact the property 
w is lino own, independently of the auctum-sale. 
At (Ik nKtsI their eondm t in making the purchase 
could only In* regarded as some evidence of an admis- 
sion of title m tim judgment-debtor, which they could 
explain or rebut. Hanuman Dat a. AKHAimwwur 

[7 3ST. W., 145 

148. Benami transaction.— Ex- 

ecution of deed,-— -A, executed a deed of sale of a house 
m favour of B , which was duly registered. B, after- 
winds mortgaged the house to C. Held that A and 
those claiming through him were estopped as against 
C from setting up that the sale ot the house to B. was 
a benamee transaction, and that A* continued notwith- 
standing to h<* the true owner. Rakhatoiass Mo- 

mtok v, Rinuoo BAgutNvm Dkma 

[Marsh., 293 2 Hay, 157 

Sec Ram Mouinhk Dobhkjs a, Phan Koomauku 

[ 3 W* B. t 88 

149 . . — ~ Benami Purchase. Atari- 

yaqe hy he mom purchaser,- - A , purchased nnmove- 
ahh* properly in the name of /J„ and allow ed B, to 
oeaipy mid ietam possession of (he property* B, 
mortgaged the propeity to (\ fora valuable eoumdma- 
tion Held that A, and those claiming through him 
were estopped from asserting* as agamst C„ hm or 
their title to the property, and that the mortgage wan 
valid. KAimv Dona Mtrati v* Uomni> Outfit mm 
Rauu Marsh*, 569 

See Ram Mohinicr Dosssr n. Piun Kw>mauk» 

[8 W. XL, 88 

and Shot v * Mokutjm Mahton 

Lis W.B., 626 

150. — ~ Benami transaction. — lilyht 

of creditor to question acts of debtor's fa on mi da r, «» 
The creditor of a deceased proprietor is not estopped, 
m the way in which the deceased would have been 
were he ahve* from questioning acts done hy t he mud 
proprietor *b benamular, lor the rub* of law hy which 
an heir or assignee stands in no better position than 
the paiiy through whom he derives his title admits 
of an exception m favour of those who would ho 
themselves aggiieved or del lauded by the party 
through whom they claim, LlciUiKA.? Roy v Motkk 
Maoxutjb 8 iun . . . 16 W. B„ 838 

151 . Benami suit. • -AW hrmtyht 

by one person in name of another. Defendant in 
consideration of money advanced hy A, chose hi enter 
Into a mortgage with //,* who now sued lor pissesshm 
alter foreclosure. Held that if did nut lie m the 
defendant's mouth to object to the suit lining brought 
hy A, in B*s name* Simms Nath Nag e, (’rinmnm* 
NATH GifOBK . . * . 17 W. B*, 192 

152* — — Becital in conveyance* - 

Bur chaser, Kffeet of admissions on * * Admissions hy 
conduct , — Tho deoi of conveyance of land in Abd* 
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ESTOPPEL— continued, 

5 ESTOPPEL BY CONDU CT — continued, 

Beeital in conveyance — continued,. 
cuita recited that the vendor was “ seised of, or 
otherwise well entitled” to the pioperty intended to 
be sold “ for an estate of inheritance in fee-simple,” 
and it purported to convey such an estate. In a suit 
for dower by the vendor's widow against the heirs of 
the purchaser, — Meld that although, as between the 
plaintiff and the defendants, there was no estoppel 
which could prevent the defendants from proving 
that the estate sold was other than an estate m fee- 
simple, yet, as the purchaser bought the property as 
and for an estate of inheritance and paid for it as 
such, the recital was pnmd facie evidence agamst 
the purchasei and persons claiming through him, that 
the estate conveyed was what it purported to be, it 
being an admission by conduct of parties, which 
amounted to evidence against them. Sabkies v. 
Pbosonomoyee Dosseb 

[L I«. R.j 6 Calc., 794: 8 C. L. R., 76 

153. Endorsement on deed of 

conveyance. — Authority to convey. — The defend- 
ant had received a conveyance of half a certain piece 
of land from S J. ( S . J. having the right to convey 
only two fifths of the said land, the remaining two 
fifths and one fifth belonging respectively to a brother 
and sister of S. J.). When S. J. gave the convey- 
ance it was endorsed by his sister. This endorse- 
ment amounted to an estoppel as against her, or any 
one claiming through her, against saying that S. J. 
had not a full right to convey. Blaqeieee v. Ram- 
dhone Doss . . . Bourke, (X C., 319 

154 , Alteration of written agree- 

ment. — Inference drawn from, acts of parties . — 
Where it was clearly inferable from the subsequent 
acts and conduct of the parties, that an arrangement 
reduced to writing has been modified and tacitly can- 
celled, one of the parties cannot, m the absence of any 
understanding to return to it, be allowed to enfoice 
the original agreement and set aside the arrangement 
subsequently agieed to. Nenkee alias Pabbettee 
v. Bessessebnath . . .3 Agra, 428 

155 , Failure to put in defence 

in former suit. — Consent implied. — The failure of 
a party to put m an answer m a former suit, which 
in no way threatened his title as a reversioner, cannot 
be construed mto a consent on his part to an alien- 
ation made by a Hindu widow, which has been found 
in a subsequent suit to be illegal on an issue raised to 
contest its validity as made without legal necessity. 
Bisheshee Mookeejee v. Jedognath Bose 

[W. R., 1864, 48 

156. Consent to aUow joint 

property to be dealt with in certain way. — 

Rower to withdraw consent . — After the several 
owners of joint property have given their assent to 
its being employed m a particular way, and such con- 
sent has been acted on, it is not competent to an in- 
dividual owner or a purchaser under him to retract 
his consent. Rqob Debee v. Gengoo Meee 

. [3 ST. W. 9 66 


ESTOPPEL — continued. 

5 ESTOPPEL BY CONDU CT^contmued, 

157. Agr eement between 

widow and reversioners as to distribution oJf 
estate. — Reversioner witness to deed — A. Hindu 
widow m possession of her deceased husband's separate 
landed estate, her deceased husband's mistress, and his 
illegitimate daughter, and the next reversioner to swch 
estate, with the object of adjusting family disputes, 
entered into an arrangement by an instrument in 
wiitmg for the distribution of such estate. A re- 
moter reversioner to such estate was a witness to such 
instrument, and took a prominent part in making 
such arrangement, and the same had his full consent. 
Meld that such remoter reversioner was estopped by 
such conduct from afterwards questioning the legal- 
ity and genuine character of such distribution and 
the validity of assignments made by the persons who 
shaxed m such distribution. SiaDasiu Gee Sahai 

[I. L. R., 3 AIL, 362 

158 . Acquiescence in decree 

binding joint family for debts.— Sale m execu- 
tion of y omt property for decree against manager — > 
In a suit by A , a member of a Mitakshara joint family, 
to fecover possession of a share of certain property sold 
m execution of a decree, dated 21st April 1876, 
agamst his father only in a suit to which A , although 
he came of age m 1868, was not a party, it appeared 
that the debt for which the property was sold was be- 
gun m 1865, was increased in 1869, and re-affirmed m 
1873 and 1875 under circumstances which would bmd 
the family A had lived jointly with his father and 
acquiesced m his management of the property. Meld 
that the joint property being liable foi the debt 
upon which the decree was obtained, an,d the pur- 
chaser having purchased the property bond fide , the 
plaintiff was not entitled to disturb the alienation; 
and further that, under the circumstances, he was 
estopped from claiming his share. Damedar Dass 
v. Mahobam Pane ah . . 13 C. L. R., 96 

159. * Recognition of adoption 

by widow. — Subsequent objection on grouqfi, of 
its invalidity. — Where it was Hot intended by the 
widow that her adopted son should succeed her m the 
management and enjoyment of the property without 
her consent, she may resist the claim of the adopted 
son to eject her, on the ground of the invalidity of 
the adoption under the Hindu law, notwithstanding 
her previous treatment and recognition of the plaintiff 
as her adopted son, and her acknowledgment having 
been received and acted upon by the authorities with- 
out question. Oomeao Singh v. Mahtab Koonwar 

[3 Agra, 103A 

160. Adoption made in full be- 

lief it is valid. — Inducing adopted person from 
claiming share of inheritance in his natural family. 
—The rule of estoppel by conduct does not apply 
where an adoption is made by a person in full belief 
that the adoption is valid in law, and theieby, and by 
the subsequent conduct of the adopter, the person 
adopted is induced to abstain from claiming a shaie 
m the inheritance of his natural family, so as to 
prevent a person claiming through the adopter from 
impugning the validity of the adoption. Ebanjobi 
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ESTOIrPEIi — continued, 

& ESTOPPEL BY CONDUCT— continued 

Adoption made m full b< Ik t it is valid 

continued 

’ I I ' N I'MI I LI,ATH 

i l h r L ivr,*Ki s 3 


It la ant Vishnu Nambudiit 

KuihltNAN NAMiurimi 


r!61. Conduct Ol iimstoi.— 

Acquiescence ~* A poison on aitaiiiui^ m i p >i 1 1 ^ < m - 
H«t contest an anangemeut which the |i<is»n | m ui 
whom he niheiitod hud during his mmouty ,i< quit M ed 
m. Tripoora SooNUAiiiiii t/„ UoiHt Nath Km 

[25 W. B, s 358 

102 # Estoppel by acts of ances- 

tor when claiming through, him .—Taking 
lease from Government— In a suit against S. and 6 
to recovei possession with mesne profits of land of 
which the plaintiff had been dispossessed hy G as 
lessee of the Government, he claimed the land as part 
of an estate (M ) which belonged to him and his 
ancostois hy the title undei which it was held, and 
had been in thou possession very long undci that 
title, and that he had held the property nU oi light 
adversely to id for a period which sufficed to give 
him a title. The lower Court made the Govern- 
ment a party, and liudmg that the plaintiff's lather 
had lepouiedly taken liom Government a farm of (he 
villages m question after they had been declined 
not to he a portion oi iVL hut ol a lesumod talook, 
concluded that the plaintiff was estopped by the 
conduct ol Ins father. Meld that the Government 
ought not to have been made a party, lor the plaintiff 
did not couch his plamt in any degree adversely to 
Government; and that the father’s acts were no 
estoppel to the plaintiff such as to prevent lum from 
instituting the present suit against tf. and G. 
Bam XtxrwjncrN OuuojU'nuu T a'Tr v. Court op Wards 

[21 W. B., 192 

lea — Acquiescence.— Estoppel hy 

acts of mother — 1 The plaintiff having known the 
nature of an original grant, and herself recognised 
and acquiesced in the acts of the lessee,- Meld that 
she pis bound hy Mu* acts of her mother, whu h as a 
whole resulted beneficially foi tin* estate , and that m 
any ease she was precluded horn questioning them 
now hy the law of limitation, the present suit havum* 
been brought more than twelve years subsequent to 
the death of the mother. Buddumonkb Dowskw v 
Dwarkakath Biswas . . 25 W. I?., 335 

164. Acquiescence in adoption. 

Subsequent objection to validity of adoption — 
Where the defendant actively participated in the ad- 
option of the plaintiff, the defendant’s brother, and 
by many acts signified to the plaintiff and to his 
adopting father the defendant’s complete acquiescence 
m the adoption, and thereby enemuaged the plaintiff, 
who was an adult, to assent to such adoption, and 
allowed Urn adopting father to die in the belief that 
the adoption was valid, and finally umeurml in the 
performance, by the plaintiff, of the funeral ceie- 
Monies of lira adopting father,- //eM that tlw do- 
lcnuunt was estopped from disputing the validity of 
tlio adoption. Sajjasuiv WouKbjivAa (in axis it. 
jUarx Murks iiv ar G ixatjb , XI Bom.., 190 
Chinxu®, BhoiOjc . n Bom., 192 , note 


ESTOPPEL — oonhnui'il, 

r>. KHTOl’l’Kt, 15V CONDUCT— 

185. — ContmlictiiiR conduct in 

forrnor cast ).— AUununtt attm-hmnit of pm, 

- Plaintiffs who have in a loimer ease allowed w ',, 

)ierl,y aitaeiied as theirs hy theip blurs |„ j w 

eliunied and taken hy the dnicndniifs, are estopped ,n 
a Huhseipieut suit from milking a eoulraiy averment 

— KUHJUNIi A, Co. I' OlUIUi' (JlllINDMt iHixx 

I w. li., 1864, ss 

186. — - Transfer for fraudulent 

pm pose.— o it h v cq u ot f suit t o ’} ccotu')’ p Uopeef y —A 
fathei who transferred pioperty to his sons tor thVsako 
of defrauding creditors, and permitted the sons to nut 
forwaui claims mi the propeit-y founded on a title 
inconsistent with lus own, was hold fo have ensiled a 
state of eueumstanees in which the sons weie entitled 
to say that he could not aftonvavds sue to leeoveriho 
propei ty fiom them ) I turn .sunk Ur Moojk«n,rra 
e Kali Coomar Moormuius . W. B., 1894, 265 

167. ~~ ~~ — Tmmafor by u-uatoo i n 

blench oi truat.~~.sw luj Irtish e to lecoeer wo.. 
««»«•• »n#ri Julo /rniisfonr fur v,itun tm limit 
iiohoo. A trustee, alleging Unit (he trust, property 
eo.iHiHt m g ot laud, was lus own pioperly, mortgaged 
it l ie mortgagee took the mortgage in good faith, 
lor valuable console! at mu, and without mitiei* of the 
trust The mortgagee obtained a de« ree against the 
trustee im the sale ot the land, and the land was sold 
in execution of that deuce. The trustee subsequent* 
ly brought a suit to recover tin* land from the pur- 
chaser on tin* ground that it was trust property and 
that he had no power to transfer it, To this suit 
none of the beneficiaries under tin* trust were parties 
Held that the plaintiff was estopped hy his conduct 
from recovering possession of the laud. Uuuar Am 
e. FuxaAm . . , I.L. 0 All., 24 

168. - — BocBi ration of him band as 

to wile b ownership ol property, *»s Uthsequenl 

<danii of /n't hats. -When' tin* husband dnrmg Ins 
hietnue did m e\eiy way hotli jmhheiy uud private- 
y, whenever < ailed upon to make any representation 
Oil (lie Hiibjtf I, .ilnuys represent f 1ml, t retain immove- 
aide property huh his wile's, I ho purchasers timn her 
oouhl noli aitci his death lie (ipiilalily turned 
out, ol I ho pi opt p|y in I'avoiu of Ins lion's. Tim heirs 
111 tor lira do.it h would boas imioh hound hy the father's 
liusropi oscillations as ho would have boon during his 
life Lu< liMUK Guuisjdlk Gu:u GohsKIK it KALl.r 
Ciit'UN SiNuu . . . 10 w. JR., 292 

169. — — — Equitable. fiatoppok-Bx- 

ft iit/tmltmcii/ of chuge. An owner of property mwk- 
a grant, therefrom of «u lummly, with a provist, that, 
m oii.hu ol lultliv to pay f,l„. same, the grantee and 
her heirs should be entitled 1,u (alto possession ni Urn 
property. Ho Hubscpieut ly nmrtgag, ,1 the same pro- 
perty, hy an mslrumeni, which set, mil that. it. was his 
absolutely Ailei this he paid the annuity till tlm 
death ol the grantee, wiiose lieir lie was. Tim inovt- 
gagees iilitaiueil a decree upon their deed, ami ill e\r- 
out, am theiyoi the property Has attached and sold, and , 
the deeree-holdors obtained possession. The heirs of I 
the mortgagor sued the dmue-holdwa for reeovei y of j 
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5. ESTOPPEL BT CONDUCT— continued. 

Equitable estoppel — continued. 

possession, and £01 arrears of the annuity, claim- 
ing under the teims of the grant. Held that the 
chaige merged and was extinguished, and as the 
giantor had professed to transfer the property to 
the mortgagees unincumbered, he was hound to 
give it over to them free fiom incumbrance, and it 
would not he m his mouth, nor m the mouths of his 
heirs, to set up the chaige against the mortgagees 
and their vendees. Radhey Lal v Mahesh Prasad 
[I. L. R., 7 All., 864 

170. Acts of agent. — Authority of 

agent — Member of Hindu joint family — A poi- 
son's agent for the purchase of an estate is not neces- 
sarily his agent to le-convey the same Thus, where 
one membei of an undivided Hindu family, with the 
authority of his brothers, purchased a share in ceitam 
property, and afteiwaids (without any authority from 
them) cancelled the sale, leceived back the consider a- 
tion-money, and sunendeied the kobalali, — Held that 
the bi others were not estopped fiom suing the parties 
in possession of the whole property to set aside what 
the single bi other had done, and to obtain possession 
of the shaie m question. Bhujonanud Mytee v 
Badha Chuen Mytee . . 7 W. R., 335 

171. Purchase by agent. — Setting 

up character as principal . — Where a man steps m 
during an auction-sale and assumes the character of a 
principal agent, and, deposing anothei who is really 
acting as agent, purchases the property, he cannot 
aftei wards be allowed, m equity, to turn lound and 
claim to have purchased not for the principal but for 
himself, and to obtain a profit out of his pui chase. 
Lokhee Narain Roy Chowdhry v. Rally Puddo 
Bandopadhya 

[23 W. R„ 358: L. R., 2 L A., 154 

172. Estoppel by assent to 

delivery order.— Evidence Act , ch VIII— Ven- 
dor and purchaser. — A contracted to buy from JB. Sf 
Co 180,000 gunny bags for cash on delivery. Sub- 
sequently C. agreed with A. to advance Rl 5,000 
against 87,500 bags JB Sf Co gave delivery orders 
to A , although the goods remained unpaid for A. 
then endorsed certain of the delivery orders over to 
C. On these orders the agents of B. Sf Co , at the 
request of A , wrote the following words “The 
bearer of this will personally take delivery of each 
lot as required.” C. took delivery of 50,000 bags, but 
B. Sf Co. refused to deliver to him the remainder, on 
the ground that A. had not paid them according to 
the terms of his contract. Held that, although there 
had been no actual appropnation of any goods to A ., 
yet as B . Sf Co., by their agents, had consented to the 
transfer, and had theieby induced C. to advance 
RI5,000 on the delivery ordeis being endorsed and 
made over to him, it was not now open to them to 
repudiate the transfer, which they had, through their 
agent, been the means of confirming. Estoppels m 
the sense m which that teim is used in English legal 
phraseology are matters of infinite variety, and are 
by no»means confined to the subjects which are dealt 
with in chapter VIII of the Evidence Act. A man 
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5. ESTOPPEL BY CONDUCT -continued. 

Estoppel by assent to delivery order-.- 

continued 

* 

may be estopped not only from giving particular 
evidence, but fiom doing any act or relying upon any 
paitieular argument oi contention, which the nules of 
equity and good conscience prevent him from using 
as against his opponent. Ganges Manufacturing 
CO. V SOURUJMULL 

[I. L. R., 5 Calc., 669 : 5 C. L. R., 533 

173 . - Acquiescence of mortgagee. 

— Waiver of priority —When a prior encumbrancer 
with a full knowledge of his title stands by and 
through his agency allows the mortgagor to deal with 
the pioperty as if it was unencumbered, — Held that 
by such conduct he loses that pnonty to which the 
prior date of his encumbianee would, had he acted 
otheiwise, have entitled him Rai Seeta Ram v. 
Kishun Dass alia s Kishnaram 3 Agra, 402 

if 4 . Right of Appeal by de- 

, fendant disclaiming all interest on his own 
account. — Suit for redemption. — S sued to ledeem 
land mortgaged to K and made B. a defendant m 
the suit on the ground that he was in possession on 
account of N., his brother. P. disclaimed all inter- 
est on his own account, and alleged that he was m 
possession on behalf of JSF and that the mortgage 
was a forgery. N did not appear The Munsif de- 
creed for the plaintiff P appealed. The Subordi- 
nate Judge dismissed the suit on the ground that the 
mortgage was not proved Held, on second appeal, 
that P had no locus standi and could not appeal from 
the Munsiffs deciee. Seshayyar v Pappuvara- 
dayyangar . . . I. L. R. s 0 Mad., 185 

175 . Acquiescence. — Mortgage 

executed during plaintiff’s minority — The plain- 
tiff sued the defendant on mortgages executed to the 
plaintiff by the adoptive mothers of the defendant 
(who were also defendants) subsequently to hie adop- 
tion The plaintiff contended* that the ihoitgages 
had become effectual as against the defendant -by 
reason of his subsequent conduct. Evidence was 
given that he had promised his adoptive mothers to 
redeem the mortgages, and that he had stood by and 
allowed the plaintiff to carry out the provisions of 
the mortgage deeds to his own detnment by paying 
maintenance to the defendants adoptive mothers and 
by paying off certain moitgages which had been 
created by them previously to the adoption of the 
defendant. Held that knowledge on the part of the 
defendant that the plaintiff was carrying out the pro- 
visions of the mortgage deeds, and his allowing the 
plaintiff to do so, did not estop him from disputing 
them af ter w aids, for it was no part of his duty to 
step m and protect the plaintiff against the conse- 
quences of his own unauthorised dealings with his 
property. Shiddheshvar v Ramchandraray 

[I. L. R., 6 Bom., 463 

173 . Inter venor made party by 

plaintiff. — Appeal by plaintiff against order mak~ 
mg him party — When an mtervenor m a suit to re- 
cover rent is made a paify at the request of the 
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JUSTOWBL-contimied. 

5. ESTOPPEL BY CONDUCT — continued. 

Intervenor made party by plaintiff— cow - 

timed. 

plaintiff, tlio latter cannot afterwards, by special ap- 
peal, get rid of the effort of Ins own net. Sham 
Cirracp Ghosh Munhtji, v . Doyamoaek Mtjnduv 
NEE .... . 9 W. H.j 338 

177, Representation as to trans- 

fer of property. — Suit for rent , — Inter venor. — 
Evidence Act , s. 115. — In a suit for rent brought 
agamst an ljaradar hy a person claiming to he the tlar- 
patniclar of ceitam pioperty, the defendant resisted the 
claim upon the ground that another person was the i cal 
owner of the darpatm, and this person was made a 
co-defendant, and intervened lor the purpose of sup- 
porting his title to the rent. It appeared that m the 
year 1259, A. purchased the darpatni estate, and 
sold it in 1205 to his wife II and son C. Afterwards 
A . successfully resisted a suit for rent brought 
agamst him by the present plaintiff as superior land- 
lord, on the ground that ho had parted with his in- 
terest in the estate to JGf, and C. The plaintiff then * 
sued Ji and <7. for the rent and obtained a decree, 
under winch the darpatm was sold to him. He now 
sued the ijaradm The mloi veiling deioudant con- 
tended that A had mortgaged the property to 1dm, 
and that such proceedings had been taken on the 
mortgage that lie was entitled in AIs right to the 
rent of the property as the owner of it. Held that 
the intervening defendant could takes no better title 
than A. himself j and that as A. had directly induced 
the plaintiff to believe that ho had sold the property 
absolutely to B. and 0., and bad led him to bring a 
suit against them for the rent, and under the decree 
obtained m that suit to purchase their interest in the 
property, the intervening defendant could not sot up 
a claim to tho rent m the present suit as against the 
plaintiff. Ahnath Nath Dkb v. Bisttj Chundeu 
Roy .... I. L. R., 4 Calc., 783 

173 , ^ Joint decree.— Amount of 

shares in join t property —The mere fact of two par- 
ties having jointly sued and obtained a decree by 
right of pre-emption against a third party docs not 
preclude cither from contending that by agreement 
they were not to take equal shares m the purchase. 
Beiuwja Koebee a, Hubteeshai) Lall 

[3 Agra, 235 

179 , Acceptance by landlord of 

lower than decretal rate of rent, — Where a 
decree has declared a certain rate of lent payable, the 
landlord is not prevented, by the mere fact that he 
has not insisted on the rent being paid at that rate, 
but has accepted a lower one, from recovering at the 
rate given by the deciee. Mazzitm Ably Kitan a. 
PntTHEBi Sinoh , . , 3 Agra, 283 

180. Effect of condition in 

to set aside condition.— Wheic 
a wajib-ul-urz contained a condition restrict, mg the 
landlord’s right to enhance,— Held that having signed 
it he must be held to bo bound by it, until he estab- 
lishes his right by a ciVii suit to have the condition 
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Effect of condition in wajib-ul-uris— con- 
tinued. 

m tho wajib-ul-urz Bid aside* K va leu Haw v. 
i\i miomm> Aw Kuan * * 1 Agra, Bov,, 02 

N n mi a Kam v. Soorcu Ram 3 Agra, 90 

181. Assert ion of proprietary 

right — 8 ub sequent claim to maintenance— Under 
special cucuinstam ett, a widow who had asserted a 
propiietaiy right in ccitain property, without putting 
tonvsml any claim for maintenance, not allowed 
afterwards to enfoiec her claim for maintenance 
against such propeity in the hands of a purchaser* 
GOOLABEIS V. RAMTAUAL IUt 

* LI 3ST. W., 191 : Ed, 1873, 275 

182, * Grant of mokurrari pottah 

by parties who afterwards acquire perma- 
nent settlement. - Part ms holding a permanent 
settlement Horn Government cannot question the 
validity of a mokunaii potfah pieviomdy granted 
by IhcuiHclvcH when they held the pioperty under a 
temporary settlement. AnixiOJU Mannau p Baku da 
Kant Banejuweb * , . 16 W. R., 394 

183. — — — Recognition of talooRdari 

right. —Purchaser at .sale Jot arrears of reeemte.— 
At. a sale for arrears of revenue* Uovet mucut* pur- 
chased a pergimnah, containing a certain talook 
belonging to A. The ialook was not cancelled, and 
the Government made successive temporary settle- 
ments with A * in which bin tnlookdari right was re- 
cognised* Tho right and interest of Government iu 
tho pergunnah were afterwards sold to /I, who oust- 
ed A . A . afterwards joined with 0. in taking a patm 
lease of tho same land which he had in the talook. 
Held, in a amt by A, against II and O n that this eon* 
duet estopped him from recovering possession of tho 
dependent ialook from which he was ousted hy Ji. 
Assamollah v. Obhojf Chur tin Hot/, hi Moore's /, A.. 
317 . 13 IV. II, 2-h cited and distinguished, Gooitoo 
Rjsushad Chhokkiibutty v. Bani Natu 0 h ook re- 
butty 3 C. L. II., 210 

184, Registration in Collector- 

ate. — Onus proband /.— In a suit to recover possession 
of certain land and houses, in which tho plaintiffs 
rested their claims on the allegation that whim the suc- 
cession opened out they were seventh in degree, 
whereas the defendants were eighth in degree, from 
a common ancestor, and were entitled to no part of 
the property, it appeared that immediately after tho 
opening out of the succession, the plaint Ufa had 
treated the defendants as having equal rights with 
themselves and as being in an equal relationship to 
the common ancestor, and had permitted their names 
to be registered as such m the Collectoris books. 
Held (affirming the decree of the High Court at Al- 
lahabad) that tiie eomso of conduct of the plaiutUfs, 
although not amounting to an estoppel in point of 
law, threw the burden upon them of proving the alle- 
gation on which they rested their claim. Adeawad 
SI mu V , Foujhah Winuh * 8 C. L* B.* 848 
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ESTOPPEL — continued . 

5. ESTOPPEL BY CONDUCT— continued. 

185. Deposit of money.— Mate of 

interest.— The plaintiff deposited money with defend- 
ants, bankeis, on 30th August 1863. On 2nd January 
1867 an account was stated and a balance found to 
be due to the plaintiff consisting of the original de- 
posit and interest at six per cent per annum On 
11th February 1876, the defendants proposed to pay 
the plaintiff such balance together with interest on 
the original deposit from January 1867 to February 
1876, at only 4 per cent per annum. The plaintiff 
now claimed the difference between interest at 4 
and interest at 6 per cent Meld, the defendants 
were estopped from disputing the plaintiff’s demand 
for interest at the latter rate Makttndi Ktjar v 
Balkish^n Das . . I. L. R„ 3 AH., 328 

X86. Construction of document 

making suit premature. — Subsequent contention 
that suit is barred.— In a suit brought to recover 
money lent upon a moitgage which the defendant re- 
fused to register, the defendant put a construction 
upon the anangement which was accepted by the 
Couit, and the claim dismissed as premature Meld 
that when the plaintiff sued again in due (i.e., 
mature) time, it was not open to the parties or to the 
Court to say that the first construction was wrong. 
EPATOONNISSA V . HhQNDKAR KHODA NEWAZ 

[21 W. R., 374 

187. — Giving notice of action 

under s. 53, Act XXIV of 1859.— Con - 

tention of non- applicability of section . — The plain- 
tiff, a constable of police, sued the defendant, an in- 
spector of police, for money had and received to the 
plaintiff’s use. The defendant had received the pay 
of the plaintiff, but failed to give it to the plaintiff. 
Notice of suit wa& given by the plaintiff under sec- 
tion 53 of the Madras Police Act XXIV of 1859. 
Meld that the plaintiff was not estopped by his having 
given such notice from contending that section 53 
was not applicable to the case. Gundam Venkata- 
bami V . Chunniam Purushottama . 5 Mad., 468 

188. Agreement not to appeal.— 

Subsequent appeal.— Aitov a plaintiff had obtained a 
decree, and under it, in execution, arrested his judg- 
ment-debtor, the latter filed a petition in Court agree- 
ing not to prefer any appeal against the judgment ob- 
tained by the plaintiff, and the judgment-creditor at 
the same time agreed to release the judgment-debtor 
from arrest, and to take payment of the sum decreed 
to him by instalments An order was passed by the 
Court embodying this arrangement. The judgment- 
debtor, m contravention of this arrangement, pre- 
ferred an appeal. Meld that the judgment- debtor 
having induced the decree-holder to believe, and hav- 
ing expressly undertaken that he would not prefer 
an appeal, and having by the representation and un- 
dertaking procured his own release from arrest, was 
estopped from acting contrary to his deliberate repre- 
sentation and undertaking. Protap Chunder Dass 
o. Arathoon Arathoon v . Protap Chunder Dass 

[I. L. R., 8 Calc., 455 : 10 C. L. R., 443 

• See Amib Ali v. Indue jit Koer 

[B. L. R., 460 


ESTOPPEL — continued . 

5 ESTOPPEL BY CONDU CT — continued. 

Agreement not to appeal — continued . 

Rajmohun Gossain v Gotjrmohun Gossain 

[4 W. R., P. C., 47 : 8 Moore’s I. A., 91 

189. — Acquiescence in use of 

trade mark, — Subsequently denymq right *io use 
it —Where the plaintiffs by their conduct led the de- 
fendant to believe that they claimed no right to a cer- 
tain trade mark, and that it was open to the defend- 
ant to adopt it as his own, and the defendant did 
adopt it, and by his industry secured a wide popu- 
larity for it in the Indian market,— Meld that the 
plaintiffs were estopped from denying the defendant’s 
right to use the trade mark in the Indian market. 
Lavergne v. Hooper . I. L. R., 8 Mad., 149 

1^0. Refusal of registered 

letter. — Presumption of knowledge — A person re- 
fusing a registered letter sent by post, cannot after- 
wards plead ignorance of its contents Lootp Ali 
Me#h v. Pearee Mohun Roy . 16 W. R., 228 

6. MISCELLANEOUS CASES. 

19L ~ — ; — - — Order of Court made with- 
out jurisdiction. — Order of same Court for re- 
fund under execution.— Where a Court on the appli- 
cation of a decree-holder made an order for execu- 
tion, and such order was set aside (on appeal) on the 
ground that such Court had no jurisdiction to enter- 
tain the application, — Meld that the decree-holder, 
having invoked the jurisdiction of the Court, was es- 
topped from calling m question an order subsequent- 
ly passed by it, directing him to refund a sum real- 
ised under the order for execution. Go VIED Vaman 
0 . Sakharam Ramchandb^ 

' [I. L. R., 3 Bom., 42 

192. Party not bound by pro- 

ceedings not allowed to take advantage of 
them. — Where a person who was called as a wit- 
ness and set up a claim m^execution proceedings, was 
not made a party, and was therefore not bound by 
those proceedings, it was held that in a subsequent 
suit agamst him for possession (he having obstructed 
execution of the former decree), m which suit he con- 
tended that the suit was barred as not having been 
brought within due time after the plaintiff’s applica- 
tion in the execution proceedings was dismissed, he 
could not take advantage of the execution proceed- 
ings to resist a claim otherwise admissible against 
him. Balvant Santaram v Baba ji bin Santhopa 

[I. Xi. R., 8 Bom., 602 

193. — — ■ 1 ■ Acting on t order contain- 

ing reservation. — Disputing validity of reserva- 
tion, — Where an application for leave to institute a 
suit was granted under clause 12 of the Charter, leave 
being reserved in the order to the defendant to move 
to have it set aside, and the plaintiff had acted on the 
order, — Meld he could not afterwards object to the 
validity of the reservation it contained. Rad ha 
Bibi v , Mucksoodun Dass . 21 W. R., 204 

194. Fictitious sale.— Relief— 

"Promoting public policy.— Meld that though the law 



( 1719 ) 


DIGEST OF CARES. 


( 1720 ) 
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G. MISCELLANEOUS CASES — conlu/m <1 

Fictitious sale— continued. 

under tho oidnniy rule would not assist pniin who 
"diavo colluded m order to evade its provision l»\ 
rcstoimg them to then ongmal Hiatus, yet i« ! >« I 
- may V granted it public policy Is promoted by >> 
doing. Kam Persiud o Sulk v a Tersiiad 

[I Agra, 71 

195 . Repudiation, of authority 

of guardian. — Adoption of beneficial aei, s' — A 
pei son who disputes the authority of anothei to act 
as his guardian, and repudiates the acts done by such 
guardian m that capacity, cannot take advantage of 
those acts so far only as they arc heneiicial to him 
Soobah Prithee Lall Jha ® Soon AIT DoORGAH 
Lall Jha Soobah Doorgah Lall Jha v Neel\- 
nuni> Singh . . . . 7 W. R., 73 

199 . — Recognition of tenure by 

Government. — Purehasm , Eight o/’,— T heGovoi u- 
monl having once recogniHod the plamtiirs talooC by 
selling it for art ears of rent to tho parties through 
whom thi* plaintiff claimed, and no dun laiinei of Ins 
talookdarco light having evei been made by tho 
plaintiff, — Held that it was not competent to tin' 
Government to deny the title of a tonuie winch it 
had by selling once guaranteed to the puielusei. 

J eeb tin Singh Burmqno'c, Collector or Baoker- 

guncib 2W. R„ 77 

GOLTICK CHUNDER SEIN V, COLLECTOR OE HaOKKR- 

guncie . . * . 2 W, R„, 139 

197- When tho He- 

rn mdari rights m a property have been purchased by 
Government at a sale for arrears of revenue, and Gov- 
ernment guarantees the rights and position of certain 
talookdars therein, and Hum sells its zemmdari rights, 
the second puiehasoi is hound by tho acts of tho (lov- 
er mn out, and tho talookdars, if dispossessed, may re- 
cover possession undcu elan so G, section 23, Act X of 
1859. Burner Khanuhi v Moduoosoodun Dohh 
* - 13 W. R„ Act X, 127 

Joogul Kishore Roy v , Ahsakoollah 

[4 W. R. Act X, 6 

198. — * Sale of mortgaged property 

in execution of decree.— Eff'eef of sale — Pto~ 
chaser, Eight of -—Where mortgaged property is sold 
in execution of a dotreo m a suit brought upon the 
mortgage, the interest of the mortgagee, at whose 
instance the sale is made, is hold to pass to tlu» pur- 
chaser, and the mortgagee is estopped from disputing 
that such is the effect of the sale. Khkvrag .1 usatre 
0 . Lingaya . . . I, Xi. R., 5 Bom., 2 

199 , $ff e rt of aale.^ 

Purchaser, Eight of — Where a doci ce is obtained upon 
his mortgage by a mortgagee and the mortgaged pro- 
perty is sold under the decree for tho purpose of pay- 
ing off the mortgagee, the interest of both mortgagor 
mid mortgagee passes to the purchaser. The mort- 
gagee is estopped from disputing that such m tho 
effect of the sale, so far as his interest is concerned, 
although tho officer of tigs Court may only have de- 
scribed the sale as one of the right, title, and interest 


ESTOPPEL — continued 

G. MISCELLANEOUS OASES— riw/faw/. 

Sale of mortgaged property in execution 
of decree- continued 

<•1 I he moitgagm It is not the practice, in the 
mtil nssil, to reiptne Ihe mortgagee to convey to the 
pun Wiser* The tiansfei takes phue by estoppel. 
Mil slLdUtl SllANllUea n, ISaia a now Van 

ILL, XL, 5 Bom,, 5 

EUROPEAN BRITISH SUBJECT. 

See Extradition Act, 1871). 

LI. L. R„ 9 Bom„ 333 

Lilian Court, Jurisdiction of— H owr* 

* bay— U imtwu*. 

LI. L, R, t 9 Bom., 288, 333 

See Cato under Jurisdiction or Cri- 
minal CoURT — EUROUKAN BlUTIHH 
Sini.lEUrH 

See Majority, Auk ok . 8 B. Ii. R. f 372 
[I, L. II., 7 AIL, 490 
3 ISI. W., 338 
1 B. L. R„ O. C., 10 
See OmiNuis committud on the Hum 
Ska* . . IB. Cr„ 1 

See Police Act, IHG1, h. 29 . 3N.W. t 128 

1. — « — - Opportunity to plead being 
European British subject, Pirn not taken titt 
too late . — Waiver. A Deputy Magistrate ought to 
give an opportunity it* a primmer to plead that he is 
a European British subject. Tho mere statement of 
a prisoner that ho in a European British subject, 
made before the Deputy Magistrate after the trial 
was < omplcted, cannot he acted on. Oh title e. BjUNK 

[5 W. R„ Or., 53 

2. Mode of procedure. Charge 

against, European British subject. Mode of pro* 
eedme by a Magistrate with regaul to European 
Butish Huhject. accused ol fin offence, QUEEN e. 

Sheriff . 0W.B.,Cr43 

EVIEENCE-CIVIL CASES. 

(hi 

1. Mom: or dealing with Evidence * 1722 

2 Accounts and Am oum’ Books , 1725 

3 Account Salks * , * 1730 

4. DKOHKKH, JUDUMKNTH, AND PROCEED- 
INGS, IN FORMER SUITS - , . 1739 

(a) GENERALLY . . , 1 739 

(b) Unexecuted, barred, and i;x 

parti' Decrees . * , 1733 

(e) Decrees and Proceedings nut 

tm'VAi PAHTh'X , . . 1739 

ft. Hearsay Evidence . . . 1743 

G. Jamabundi and Jama-wahil-baih 

Parers 1713 

7. Mabh 17 H; 

8. Recitals xn Documents , * .-1759 

9. Kent ItEumm . * * .1753 
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EVIDENCE— CIVIL CASES- 


continued 

Col 


CE OP 


10. Reposts op Ameens and other Of- 

ficers .... 

11. Miscellaneous Documents 
Acknowledgment . 

Bundobust Papers 

Canoongoe and Collection Papers 
Criminal Court, Proceedings In- 
Deceased Person, Statement By- 
Depositions . 

Document Receipt-book . 
Enhancement op Rent, Eyideni 
Ground of— 

Entries by Officer op Court 
Government Gazette 
Handwriting 
Issumnuvissi Papers 
Kabuliats 

Letters .... 

Market Rate . 

Marriage, Registration of— 
Mercantile Custom 
Mutation Proceedings . 

Notes op Depositions 
Partition Papers . 

Petitions 
Pleadings 

Possession, Pact of — 

Registers . . • 

Rent-roll 
Road-cess Papers . 

Settlement Papers . 

Signature 
Small Cause Court, Proceedings in- 
Survey and Measurement Papers 
Thakbust Papers . 

Translations .... 
Variation of Rent, Proof of — 
Wajib-ul-urz 


12. Secondary Evidence— 


(a) 

00 


1754 

1759 

1759 

17G0 

1760 

1760 

1761 

1761 

1761 

1762 
. 1762 
. 1762 
. 1762 
. 1762 
. 1763 
. 1763 
. 1763 
. 1763 
. 1764 
. 1764 
. 1764 
. 1764 
. 1765 
. 1765 
. 1765 
. 1765 
. 1766 
. 1766 
. 1766 
. 1767 

- 1767 
. 1767 
. 1769 
. 1769 
. 1769 
. 1769 

. 1770 
. 1770 


Generally 

Unstamped or unregistered 
Documents . . . 1771 

(c) Lost or destroyed Documents 1776 

(d) Non-production for other 

Causes .... 1779 

(e) Copies of Documents, and 

Copies of Copies . . 1781 

See Account, Adjustment of — 

[B. Ii. R., Sup. Vol., 3 

See Benami Transaction — General 
Cases . . . 5 C. L. R., 470 

[9 B. L. R., 456 

See Cases under Benami Transaction- 
Onus of Proof 

See Cession of British Territory in In- 
dia . . I. L. R„ 1 Bom,, 367 

See Chur Lands 3 B. L. R., P. C , 4 
[17 W. R., 73 
6 B. B. R., 677 
9 See Cases under Commission — Civil 
Cases. 


EVIDENCE-CIVIL CASES— coniimed 
See Cases under Evidence Act. - 
See Cases under Judgment in rem. 

See Cases under Possession —Evidence 
of Possession 

See Practice — Civil Cases— Motions 

[8 B. L. R., Ap., 85 

See Privy Council, Practice of— Ques- 
tions of Pact 

[6 B. Ii. R., 495, 501, 509 
9B.L R., 264 
I. It. R., 9 Calc., 260 : 12 C. L. R., 81 

See Sanad . . 12 B. L. R., 120 

[I. Ii. R., 3 Bom., 340 

See Cases under Witness— Civil Cases 

Admissibility of. — 

See Cases under Admission — Admissions 
in Statements and Pleadings 

* See Appellate Court— Evidence and 
additional Evidence on Appeal 

* [5 B. Ii. R., Ap., 54 

13 W. R., 303 
12 Bom., 247 

See Cases under Appellate Court- 
Rejection or Admission of Evidence 

ADMITTED OR REJECTED IN COURT 
BELOW 

See Commission— Civil Cases. 

[2 B. L. R., A. C., 73 
8 B. Ij. R., Ap., 102 
10 W. R., 236 
22 W. R., 331 
6 C. I». R., 109 

See Cases under Registration Act, 1877, 
s. 49. 

See Cases under Stamp Acts, 1862, 1869, 
1879. 

* • * 

Discovery of fresh, evidence. 

See Cases under Appellate Court — 
Additional Evidence on Appeal. 

1. MODE OP DEALING WITH EVIDENCE. 

1. Discussion of mode of dealing 

with. — The mode m which evidence is to he dealt 
with discussed Mathura Pandey v Ram Rucha 
Tewari . 3 B. B. R , A. C., 108 : 11 W. R., 482 

Bhaju Sing v. Kaifnath Tewari 

[3 B. B. R., A. C., 332 


2 . 


Conflicting evidence. Inves- 


tigation of cases of. — There is no safer rule for 
investigating cases of conflicting evidence, where 
perjury and fraud must exist on the one side or the 
other, than to consider what facts are beyond dis- 
pute, and to examine which of the two cases best 
accords with those facts according to the oidmary 
course of human affairs and the usual habits of life, 

IJSUDOOLLAH V. IMAMAN 

[5 W. R., P. C., 26 : 1 Moore’s I. A., 19 
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EVIDENCE-CIVIL CASES— continued 

1. 'MODE OF DEAMNG WITH EVIDENCE 
—continued. 

3, [Native testimony.— a uspu ion 

of perjury. — Evidence should receive its dm \m l lit 
and not bo lojocfcod fioni a general distrust of mim 
fceafimony, nor perjury widely imputed without wnm 
grave grounds to support the imputation. It am \- 
MANI AMMAL V. KtTLANTHAr NaHCJIISAR 

[17 W. R., 1 : 14 Moore’s I. A., 840 

4, Probability — 

Ground for deeision on evidence. — The general fal- 
libility of native evidence m India is no ground 
for concluding against a ti ansae tiou when the pro- 
babilities are m favour of it. Bunwaeee Lall v . 
Hktnarain Sing-h 

[4 W. R., P. C„ 128 : 7 Moore’s I. A., 148 

5 , Native ca ses . — Presump ho n — 

Cam supported by falm evidence — A native ease is 
not necessarily false and dishonest lieeanse it ^ests on 
a false foundation, and is suppoited m part by false 
evidence. Wisk v . Shnihtloonimsa (’iiowduankmc 

[7 W, R.» P. C., 13: II Moore’s I. A., 177 

Tjsisluoko Koom v Niuean 8inuu 

[ 9 W. R., 439 

Eamamani Ammal v. KvtiANTiiAt Nauohkau 

L17 w. R„ 1: 14 Moore’s L A., 340 

8. Judgment on facts. — Prohahi* 

Uties of the case. — Rule of Privy Council.— Whcvc 
a Judge, whose judgments have been obsmved to be 
very careful, comes to a conclusion on the weight of 
evidence as to a pure question of fact, the High Court 
would do wrong not to follow the principle laid down 
by the Privy Council, not to interfere m a judgment 
on facts, unless the conclusion be clearly shown to be 
a mistaken one. In this country, wheie native evi- 
dence, as a general rule, is fallible, it would he safe 
and pioper to follow another principle laid down by 
the Piqvy Council, namely, to look to the probabili- 
ties of the case. Bdun v, Bjgcuun 

[11 W. R., 345 

7, Sufficiency of evidence.— AV>- 

dtince which might have been but was not adduced % 
as being unnecessary.— Where there is audit unit evi- 
dence of a fact, it is no objection to the proof of it 
that more evidence might have been adduced. iiA- 
MALINQA PlIiLAI V. SADAStVA PtTjLAI 

[I W. R. s P. C., 25 : 9 Moore’s I. A., 500 

8, Consent to decision on such 

evidence as there is.*— Even if the evidence upon 
the record is m itself insufficient, a Judge may pro- 
perly decide the ease upon that evidence, if the de- 
fendant consents to its being taken as sufficient, 
SinmruL Pbrshad Mrmm ?j. JtrNMK.ro v Mumhok 

[12 W, B„ 244 

Choolik Lall v . Kokil Singh 19 W, R,, 248 

9 , Conflict between Judge’s 

memoranda and recorded evidence.-* Where 
there is a conflict between a Judge’s memoranda of 
evidence and the recorded depositions of witnesses, 


EVIDENCE -CIVIL CASES ^continued. 

1. MODE OF DEALING WITH EV LI) E NOE 
—continued. 

Conflict between Judge’s memoranda and 
recorded evidence continued 

i ho Court must, bo guided by the bitter, 1 1 kkhanath 
Kooimeis V. ttlTUM N\KAIN StNOU 

[15 W* B., 375 ; 9 B* Ii* R„ 274 

10. — — Documentary evidence, deal- 
ing with.— Genet at rules —When a document is 
tendered, it is the first business of a Court to satisfy 
itself whether the document is admissible at all Lf 
not evidence between the parties, it. should be i ejected 
at once If an admissible document comes under the 
class which requires pi oof, it should be distinctly 
noted that, it is admitted on the record subject to 
proof, m ordet that if no proof Is* offered, the oppo- 
site party may ask the (joint to take it off the ic- 
cmil. Manson ik Got am ICabhia Mdonmhkm 

1 15 W. B, t 490 

11. — — — Evidence not adduced in 

former suit* Ground for reacting evidence. Do- 
cumentary evidence tendered by a plaintiff cannot bo 
rejected merely because it has not been adduced m a 
former suit to which plaintiff was a party. ihiUKK* 
.TAN KuATOON V. BvktJNT Gil UN UK it (111 HUH Kit II IT* 
tv 9W, H* f 380 

12. — Production of false docu- 

ment. -Duty of Court. - Tim production in evident o 
of a forged document by a party to a suit does not 
relieve the Court from the duty of evamiuing the 
whole evidence adduced on both sides, and of deciding 
the case according to the truth of tin* matters in 
issue, Surnomoymm ik WirmRBtmiwmeu Bov 

C. # 13 

ClIOWDIlBY ClIUXTAltSA X. SlNUU IK NMttN'P 

|3 W.B.,57 

Kur/roo Mahomed ik Hcutrnsa Dumb 

119W.B,, 107 

Gobiboouua Gazer v. Gookoouoms Bov 

|2W ( ll, Act X, 00 

Bengal bnuaaOo. v. Takinijk Puhhhad Gnosis 
[ 3 W, B„ Act X, 149 

13. — — Alteration in document - 

Admissibility in evidence of altered document. If a 
document, on which a case depends appears hi have 
been altered, it cannot be received in evidence or be 
acted upon till it is most satisfactorily proved by all 
the subscribing witnesses at the least, and by other 
evidence, that the alteration was made antecedently to 
the signature. PtiVAMimu Manuuuku v. Motkk* 
Chund Maniokbus . . 5 W, B„ P. C„ 53 

[l Moore’® I* A f| 420 

14. — Possession of title-deeds,— 

Absence of proof of tmpmitam of powtmitm. — 
The mere fact oi possession of title-dmls without 
any very satisfactory proof of the modi* by which pos- 
session of them was acquired, was held by the Privy 
Council to be outweighed by the other adverse circum- 
stances of tho ease. Kripamoto* Dkiha v. Roma- 
hath Chowdhhy * , , 2W,E„Ea,l 
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EVIDENCE— CIVIL CASES— continued 

1. MODE OF DEALING WITH EVIDENCE 
— continued 

Possession of title-deeds— continued 

Kripamoyee Debia v . Girish Chunder Lahoree 

[8 Moore’s I. A., 467 

15 . Reasons for disbelief. — Omis- 

sion to give reasons for not believing evidence . — 
Where the lower Appellate Court was directed by the 
High Court to try a particular point, viz , whether the 
plaintiff had proved actual possession within twelve 
years of suit, and the Court, in dealing with the evi- 
dence, obseived that *t would not rely on private do- 
cuments and on the witnesses, as " they were not of 
much importance, and were easily procured,” and re- 
jected survey papers coming from proper custody, as 
being papeis easy to alter, and theiefore not reliable, 
the High Court, m remanding the case, held that this 
was a most improper mode of treating the evidence 
If the Couit disbelieved paiticular witnesses or re- 
fused to receive ceitam documents, it should give its 
i casons foi the refusal with refeience to these docu- 
ments m particular, or for its disbelief of the pai ti- 
cular witnesses, and not with refeience to documents 
or witnesses m general. Chandra Madhab Roy 
v. Khemamani Dasi . 1B.L, R., S. N., 19 
Oman v Kumar Pramathanath Roy 

[1 B. L. R., S. N., 25 : 10 W. R., 256 

10 . Unopposed evidence. — Suit 

for damages — Non-appearance of defendants — In 
a suit to recover damages caused by the defendants 
plundeimg the house of the plaintiff, the Court of 
first instance passed, upon the evidence of two wit- 
nesses, a decree in favoui of the plaintiff On appeal 
by some of the defendants, the Judges of the Sudder 
Dewanny Adalut of Agra held that the fact of plun- 
dei was not proved, and dismissed the suit as against 
all the defendants Held by the Privy Council that, 
as the defendants did not come forward to exculpate 
themselves by their own evidence, and as the evidence 
m support of the charge was unopposed, the decree 
of the Couit of fiist instance could not be set aside 
Ganesh Singh v. Ram Raja 

[3 B. L. R., P. C., 44 : 12 W. R., P. C., 38 

2. ACCOUNTS AND ACCOUNT BOOKS. 

17 . Books kept in course of 

business. — Books proved to have been regulaily kept 
m course of business are admissible as corroboiative 
but not independent proof of the facts stated. 
Dwarka Dass v Dwarka Dass . 2 Agra, 308 

18. Account books. — Act II of 

1855, s 43 — The books of a creditor are not admissible 
as evidence against his debtor to prove the debt, un- 
less there is other evidence of the debt ; in which 
case entries m such books may be admitted as corro- 
borative evidence under Act II of 1855, section 43 
Ramkisto Paul Chowdhry v Hurry Dass 
Koondoo . . Marsh., 219 : 1 Hay, 569 

19. — - Nvidence Jet, s 

34 — It i» only such books as are enteied up as trans- 
actions take place that can be consideied as books ro- 
ll 


t • * 

# 

EVIDENCE-CIVIL CASES — conti nuea a 

2 ACCOUNTS AND ACCOUNT BOOKS— 

continued f 

Account books— continued. 

guDrly kept m the course of business within section 
34 of the Evidence Act Munchershaw Bezonji 
v New Dhubumsey Spinning- and Weaving- Com- 
pany . . . . I. L. R., 4 Bom., 576 # 

20. * — — — — j Effect of ac- 

count booles — One paity, by merely producing his 
own books of account, cannot bind the other Sorab- 
jee Vacha Ganda v Koonwarjee Manickjee 

[5 W. R., P. C , 29 : 1 Moore’s I. A., 47 

21 . Entries m account books — 

Evidence Act , s 32, cl 2 , and s. 34 — Account booles 
kept on behalf of firm bg servant or agent, — Admis- 
sion — Account books containing entries not made by 
nor at the dictation of a peison who had a personal 
knowledge of the tiuth of the facts stated, if regulai- 
ly kept # m com sc of business, aie admissible as evi- 
dence under section 34 of the Evidence Act I of 1872, 
and semble undei section 32, clause 2 Account 
books, though not proved to have been regularly kept 
in corn sc of business, but proved to have been kept 
on behalf of a firm of conti actois by its servant or 
agent appointed for that puiposc, are relevant as ad- 
missions against the firm. Queen v IIanmanta 

[I. Ii R., I Bom., 010 

22. Ividence Act , s . 

145 — Statement — A was employed by It. at inter- 
vals of a week or fortnight, to write up B ’s account 
books, JS furnishing him with the necessaiy mfoi ill- 
ation either orally or from loose memoranda Held 
that the entries so made could not be given m evidence 
to conti adict A , under section 145 of the Evidence 
Act, as to inevious statements made by him m writing 
The statements weie xeally made, not by A. hut by B., 
under whose instructions A had written them Mun- 
chershaw Bezonji v. New Dhurmsey Spinning- 0 
and Weaving- Company . I. L. R., 4 Bom., 576 

• • 

23. Absence of entry 

m a booh irrelevant — Evidence Act I of 1872 , s 
34 — Though under section 34 of the Evidence Act the 
actual entries m books of account regularly kept m the 
Course of business aie relevant to the extent provided 
by the section, such a hook is not by itself relevant to 
raise an inference from the absence of any entry 
relating to a particular matter Queen- Empress v. 
Geish Chunder Banerjee 

[I. L. R., 10 Calc., 1024 

24 Where a Judge 

considered it inequitable to reject plaintiff’s books 
when they made for him, viz , as to amounts lent to 
defendant, and to accept them when they were against 
his interest, viz , in the amount of repayments cre- 
dited to defendant, and therefore disregarded both de- 
scriptions of entnes equally, hut gave a decree in plain- 
tiff’s favour for such entnes as were proved, without 
deducting the items credited to defendant, — Held 
that entries m an account book, whether on the credit 
oi debit side of the account, aje not conclusive evi- 
dence either of amounts paid or of sums actually due 

3 K 
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EVIDENCE— CIVIL CASES —caufuitted 
ACCOUNTS AND ACCOUNT HOOKS 
continued 

Entries in account books— continued. 
winch the Judge is bound to behove. The Judge \v 1 -> 
bound to look nt tho whole of the entries ui the plain- 
tiff”^ book, to give oi edit to snob of them no he be- 
lieved to be true, aiul to disci edit those, d any, which 
P he behoved to be false. ItfAN CfiANMtA SiNU.lt v 
HABA3ST SlEDAIt 

[3 B. X,. B., A. a, 135 : 11 W. R., 625 

25. Entry against 

interest of witness — In a suit foi account by the re- 
presentatives of A., deceased, a document was offered 
as evidence pui porting to be a copy made by deceased 
of an account furnished him by the defendant con- 
taining an entry of a payment of 115,000 by the de- 
ceased to the defendant, and the purchase therewith by 
the deiondant of Company's paper for tho deceased, 
livid that, by itself, tin* document wan inadmissible 
But when fmthei evidence was given by a witness 
that the deceased had stall’d to him that the ddhument 
was a eon eet statement of lus account, w ith t lie dcfeitd- 
ant, — livid that, such evidence was admissible, add 
that, with thi* addition ol this cvuleme, the do< ument 
also was admissihle as containing an entry by the de- 
eeased against lus interest But, <y/nm, nhetlui the 
cncumstanie that the out 1 y only indicated a lomet 
sum ol the money into a new shape did not take away 
tlie ehai actor of its being an entry against, interest, 
Zaynub v . Hadjjsk Baba UAmANiSK 

[2 Ind. Jur„ N. 8., 64 

26. Jfat-ehtia book, 

— Evidence against vendors, — A hat-chitta hook is a 
document kept especially ah a senility for tho vendor; 
and in the absence of fraud it must bo considered 
binding upon him, (kmnsMcmtTN Roy v, Ammon 
Rajah Huiotun Nacoha 1 Ind. Jm\, N. S„ 358 

27 . - ■■■- — Disputed items 

of account , Proof of — In an action by a banking 
fhm against another tiim to recover a balance upon 
an aciTiint between them, tho plaintiff put m evi- 
dence the account books of lus firm, and the Inspector 
of the Court certified that tho hooks wore reguhuly 
kept, consistently with the rules ol hanking, and that 
they agreed with the account rendered by the plain- 
tiff to the defendant. Tho plaintiff, howevei, exam- 
ined no witness to prove that tho hooks were legularly 
kept, 01 the geneial accuracy of tho particular charges 
constituting the demand he proved admissions by the 
defendant of the correctness of the account, and of 
an awaid in lus favour of one of the disputed items. 
The defendant m Ins defence did not deny tin* ae- 
cuiacy of the plaintiff's account, or of the books put 
in evidence, but objected to two Rems of tho account, 
and claimed a set-off, but examined no witnesses to 
rebut tho plaintiff’s case. Held (leversing tho Sad- 
der Court’s decree) that although the plaintiff’s 1 looks 
and tho Inspectors report were not conclusive evi- 
dence, yet that the necessity of strict proof was remov- 
ed by tho admission of tho defendant, and the hud. of 
the absence by him of any evidence to impeach tho ac- 
curacy of ( the accounts, the disputed it ems Kang satis- 
factorily accounted foi;, Dwakka I)ahs a, Janrkk I 
* )0HS » » . , 8 Moore's I, A„ 88 


EVIDENCE CIVII, CA8J38 - ton fum'd 

2 ACCOUNTS AND ACCOUNT BOOluS- 
continued, 

28 — Account books of factory. 

I - - V u ument of rent, — 'fite account honks of a factory, 
1. ui u ly sworn to by the numngei, me legal evidence 
ni j > mu< ill ol rent, lvAUiB Kant Mimoomduc v , 

w u son . . . 2 W.R., Act X, 76 

20, - — — Evidence Act, 

1872, s, S4.—* Ihutoiy books cannot be used as inde- 
pendent pumary cvuleme of the jrayment to which 
the entues refer Act 1 of 1872, section 3 k Quicbn 
v llmiD Bisp Saixoy . * 23 W, R., Cr., 27 

30, Pymaish accounts. - Evidence 

af 9 eg lit to property, -An entiy m the pymatsh ac- 
counts is not, per si * sufficient evidence to establish a 
right to pxopeity which is denied, Kjhiiavan v, 
Vabubkvan , . I. Ik U., 7 Mad., 207 

31. — Accounts. - Evident c of repu- 

tation as to oivnei ship of pi opt ) hf iSmt to recover 
forest traits ftmn Uovennnent -In a suit, by a 
zemmdai to leeovet certain foiest traets fiom Cov- 

I irmuent, the plaintiff iched on teitam accounts rail- 
ed Ayakut auounts as fm mailing pi oof of the meht- 
Hiou of the said tiacta within the limits of hm y, omi ti- 
dal t The Dmtuet Judge icfumsl to uctept these ac- 
t omits m evideuee of reputation* he* aum« no evidence 
wan produced to show for what purpose, by whom, 
and m what circumstances, these in counts were pre- 
pared, and what, guarantee existed to ensure their 
accuracy. Meld that inasmuch as they were from 
time to time prepared for administrative purposes by 
village officers and were produced from proper custody 
and otherwise sufficiently proved to t*o genuine* they 
w ere admissible an evidence ol 1 eput at ion, No distinc- 
tion can i>o di awn between evidence of reputation to 
establish and to dispaingea publh right, Siva Hn* 
nUAMANIYA V. SlWlfcKTAUY Ol' Sl‘\T!! I’OH INIUA 

[LI* H.* 9 Mad,, 286 

32. — — - Pnrtuership hooka. -Act ll 

of J.S33, s, 83 - A. d* Co, and H, t p <’o. entered into 
a joint, adveutme m opium, A . 4 Co, were to send 
money to various places to be handed to the agents, 
who weie to buy and Hell. They now claimed against 
H, $* Co, tor money alleged to have been so sent alter 
giving credit for Hums received, Tin proof was the 
arrival of the money at J. 4* Cofs places of business 
Niipported by entries in A 4' Co.'s ImoUh at each place, 
but there was no proof of payment to the agents save 
such entries. As to remittances to the other places, 
the only evidence was the books of J, 4" Co. at the 
place ol despatch. Held that then* was no evidence 
as to the latter claims ; ami as to the former, although 
the evidence appeared insufficient, the case would not 
be remanded, us the appellant, mdejfcndeut ol these 
claims, had a balance against them, Htmi UARtlMf 
(’hand v. Sktic In i>e a JVUnur, 

[4 B, Ii. R., P. C,, 31 * 13 W. R., F. <X* 38 
13 Moored I. A., 385 

33, * — Account books of banking 
firm.- -Suit for money unaecmmteU for . * Proof of 
payments When* the fact of payments by a banking 
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E VIDEN CE — CIVIL CASES — continued. 

2 ACCOUNTS AND ACCOUNT BOOKS— 
continued 

Account books of banking firm— continued, 

farm is distinctly put m issue, the books of the film 
being at most conoborative evidence, the mere ge- 
neial statement ol the banker to the effect that his 
books were conectly kept is not sufficient to dis- 
chaige the buiden ot proof that lies upon him, par- 
ticularly if he has the means of producing much 
better evidence In a suit to recover moneys un- 
accounted foi, where defendants plead payments 
endorsed on documents, and the endorsements pur- 
poit to have been signed by the plaintiffs, the formal 
and legular method of proof is to call on the plaintiffs 
to admit or deny then signatures, and then to -call 
upon witnesses to state whether they saw the plain- 
tiffs sign or could speak to the handwntmg, or 
geneially what took place Gunga Pees had v 
Inderjit Singh . 2 3 W. R., P. C., 390 

34. Bankers’ account books. — 

Suit against i epresentatives of customer for balance 
of account — In an action by bankers against the re- 
piesentatives of a deceased customer to recover a 
balance ot an account alleged to be due to the plaintiff 
by the deceased at the time of his death, the produc- 
tion of the bankers’ books, with the entries of the 
items constituting the demand, kept according to the 
established custom of inahujuns in India, is not of 
itself sufficient evidence to establish such a claim, 
strict proof of the debt being xequned Rai Sbi 
Kishen v Rai Huri Kishen 

[5 Moore’s I. A., 432 

35 . Suit for balance of unad- 

justed account. — In a suit foi a sum of money on 
an unadjusted account, plaintiff filed a memoiandum 
( 4) with liei plaint, fiom winch the amount claimed 
m the plaint could not be made out In hei exami- 
nation by the Couit the plaintiff put m another me- 
morandum (C) to explain memoi andum (A). Defendant 
admitted that memoiandum (C) was signed by linn 
Itjliad reference to a period immediately preceding 
that for which the suit was brought Held, that 
memorandum (C) was rather evidence to support the 
oiigmally stated cause of action, than an amendment 
of the claim oi the substitution of one claim or cause 
of action for another The case was one which 
should have been decided not meiely on the discre- 
pancy between the two statements made by plaintiff, 
but on the whole of the evidence. The mere omis- 
sion of an accountable party, framing his own ac- 
count, to carry forward into a new account a balance 
agamst himself existing m a formei one can consti- 
tute no evidence m his own favoui. To piove the 
existence of the balance, such omission might be con- 
sidered m conjunction with other evidence m the 
cause Mulka Muxhdra, Begum oe ex-King of 
Oudh, v . Tekaeth Roy . 14 W. R., P. C. s 24 

36. Suit for balance of account. 

— DeJchan Agriculturists’ Relief Act {XVII of 1879) 
s . 56 — Signed balance of account — Attestation of 
account . — A, balance of account signed by an agu- 
cultunst is an mstiument which purports to evidence 
an obligation for the payment of money, and cannot, 

LI 


EVIDENCE-CIVIL CASES — continued^ 

2 ACCOUNTS i.ND ACCOUNT BOOES— 
continued. 

Suit for balance of account— continued 

theiefoie, be admitted m evidence, unless wiitten by, 
oi under the superintendence of, and attested by, a pil- 
lage legistrar, as required by section 56 of Act XVII 
of 1879. Kanji Ladha v. Dhonde Kondaji 

[I, L. B., 6 Bom* 720 

3, ACCOUNT-SALES 

37 . Account sale.— Goods con- 

signed from London — A at Calcutta consigned goods 
through JB. at Calcutta to C at London foi sale on 
his {A ’s) own account and usk JB, advanced money 
theieon to A. The goods were sold in London by 0, 
who sent the account-sale to JB m Calcutta In a 
suit by JB. agamst A , m Calcutta for the balance due 
to him on account of the money so advanced aftei 
giving credit to A. foi the amount lealised by the 
sale of the goods aecoidmg to the account-sale, — 
Held that the account-sale was pnma facie conclu- 
sive of the amount realised, and if A unshed to 
falsify the account, the onus lay upon him Doo- 
mun v . Stevens . . 2 Ind. Jur. ? N. S. 5 5 

38. Consignment of 

goods to foreign maiJcet — Implied contract — 
Wheie goods aie consigned to be disposed of m a 
foreigumaiket, it is an implied toim of the agieement 
by the consignoi that the account -sales furnished by 
the conespondents abroad shall be taken as puma 
facie evidence of what the goods leahsed Meld that 
this was so even though the consignoi objected to the 
eoirectness of the account- sales when furnished to 
him Hodgson v Rupchand IIazarimul 

[6 Bom., O. C., 39 

39. * In an action 

bx ought by the plaintiffs for the balance due to them 
fiom the defendant m respect of shipments which 
had been treated by the plaintiffs as consignments on 
the defendant’s account, account-sales furnished by 
plaintiffs to the defendant were held to be pnmd 
facie evidence of the amount lealised by the sale of 
the goods mentioned therein Shearman v Flem- 
ing 5 R L. E., 610 

4. DECREES, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS. 

(a) Generally. 

40. Decree of competent Court. 

— F) esumption — The decree of a competent Court 
must be piesumed to be valid and binding on the 
parties, until the party attacking the decree clearly 
shows that it was improperly obtamed by reason of 
fraud or misrepresentation practised upon the Judge 
by the party obtaining the decree. Rajnarain Dutt 
v Gour Monee Dossee . . 6 W . R., 215 

41. — Proceedings and decree in 

former suit. — Decision as to execution of will . — 
Where plaintiff and defendant lespectively put m as 
evidence different portions of the proceedings m a 

3k2 
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EyiDENCE-CIVIL CASES — CQnti mil d 
4. DECREES, JUDGMENTS, AND VIUH 1 1 IC- 
INGS XN FORMER 8UITS— iwriiwriM/ 

(a) GENE RAX.X. v~~ continued. 

Proceedings and decree in former suit— 

rt continued. 

former suit, and found arguments thereon, the Court 
is bound to use them all an evidence The finding of 
a Civil Court as to the execution oi a will is not con- 
clusive evidence on the point, if the question of its 
execution was not a material issue in the suit. Beer 
Chunker Roy v. Tumeezoodeen . 12 W. R., 87 

42. Decree in previous suit. — 

Admissibility of m evidence — Effect of a pxwwms 
decioe, as evidence m a subsequent suit, stated, 
Ramjan Khan v Raman Chamar 

[I. Ii, R„ 10 Calc., 89 


43 , Decree as to authenticity 

of deeds.— A Judge may lawfully employ* a fruitier 
decision for tlie purpose of showing that documents 
which bear such a distant date that their attestation 
m pioot in the usual form is impossible, bail been 
used publicly on a former occasion m tho same t Joint 
when they bad been found to beautheutu, though 
such decision is not evidence m the ease NAUUit 
fciiNGH v. Muau un unh Khan Sirdar 

[11 W. R., 309 


44, — Decree as to situation of 

chur for a portion of which suit is brought. 

—A former decision as to the situation of a chur, 
when an eight-annas share was m dispute, is not 
binding as an estoppel, although it is strong evidence 
in a suit in which the other moiety is disputed, 
Nazxmookeen Ahmed Chowdhry v. Wish 

[5W. R„ 282 


45. Decree for possession, — Suit 

under Act XIV of 1859 , s. 15 —A decree im posses- 
sion m a suit under section 15 ot Act XIV <>J 
w primd facie evidence that the plaintiff in that suit 
is entitled to recover from the defendant theiein 
mesne profits for the period of dispossession. Ra- 
hha Churn Gratae: v Zamirunnissa Khanum 

[2 B. R. B„ A. C. 67 : 11 W. R., 83 
. Reversing on appeal under Letters Patent, 

ZAMUltDGONISbA V. RADHA OlilTRN GhUTTUCK! 

[9 W. B., 590 


48 , Decree in summary suit— . 

Suit for arrears of rent. —In a suit for ai rears ‘of 
rent, decrees m summary surt« agamst the defendant 
for lent for yeais subsequent to those m inspect of 
which the ient is claimed, are no evidence (if such 
rent being due, but such a decree is pi mid facie evi- 
dence in support oi a claim tor rent for the next 
ensuing year. Aesuroodekn 9t Suokoohhbib Hinji 
Barer, , . Marsh., 558 ; 2 Hay, 664 


4/, — — Decree declaring amount o: 

rent payable.-* Suit for vent.- A decree m i 
former suit declaring the rent payable by a ryot i, 
evidence d the rent still payable by km into, 


EVIDETSTCE^CIVID CASES . continued 
4 DEGREES, JUDGMENTS, AND PROCEED. 
1NUS XN FORMER SUITS continued. 

(a) GENERA MA continued. 

Decree declaring amount of rent pay* 
able- continued. 

lelmttcd by him by proof of < liange in the rent. 
Cl! UNDER C(XMAR ROY V ZlCI 3 M UNTOUMjAH St ROAR 

[W,B„1864 Act X, 85 
Monmohenbe Derek a. Rinodb Bkhareb 
^haha, , , . 25W.B.,10 

48 . Proceedings in former suit. 

— Reversed decree .— Where a plaintiff bad been 
successful m lxoth the lower Courts, and the decree 
which ho had obtained was only reversed by the High 
Court on the ground that be wan not entitled to the 
particular lehet asked for, without the finding of the 
lower Appellate Court and the pleading* of the par- 
ties being displaced, Held that it was ojsm to bins 
plaintiff, ui a subsequent smi agaumt the same defend, 
ant, framed m a diftVient way. to adduce the pro- 
(’is dings m the burner suit as evident e for what they 
were worth, Mohkmh Chunker Umnmmam 
v. Dino Bundhoo Rose . 24 W. R,, 265 

49. — Decision between co-de- 

fondants. Admissibility ofdeeree in former suit . 

- ttmdviwe Act, s. VI \ finding m a former suit, 
in wlmh the (jtuHtion wan trhnl befcweeu all the par- 
ties to the present suit., was held to be admissible m 
evidence in tins suit under tlm Evidence Act, section 
18* although the plaintiffs and defendants in the 
present suit were in form co-defendants m the for- 
mer, Gutter Kojrurto«?, Rhuujt Konufimi 

[22 W. R„ 467 

50. Decision of Appollato Court 

where there is a decision of High Court in 
different proceedings on same point therm 
declaring decree a simple money-dot m\ and one 
creating a turn --The decision of the High Comt 
that a certain decree was only a money* decree anti 
earned no ben, him not any binding effect on a pre 
vious decision of a lower Appellate Court in another 
suit between different parlies j elating to other lands 
sold under the same decree m whit h it was held that 
the decree ga\e a lien on the property sold, ami the 
Appellate 'Court's deem was entitled to be treated 
as one in full lorn*, notwithstanding the subsequent 
XXigli Court duuuon. Mahomed Danish c. Ma- 
homed Kami . . , . 26 W. B„ 111 

51 . — Pormer suit for partition.— 

rartdum of property as emdem-cd by deed without 
possession uvdtr if. A partition of property lie- 
tween memlierH of a family, though evidence that Urn 
properly is piobably theus, is no evidence against a 
third pai ty unless it is shown that there has been 1 
Homo possession in accordance with the partition, j 
Doouua Pekhhad »Sj,NUI£ c. Or end HO NATH Ciruw« j 
1>ltuv .... 21 W, R.» 145 | 

52. Deposit tons of witnesses in | 
former suit in Col lector’s Court, Voidenm § 
oj relationship of landlord and tenants in a suit I 
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EVIDENT CE — CIVIL GASES-continued 

4. DECREES, JUDGMENTS, AND PROCEED* 
INGS IN FORMER SUITS— continued. 

(a) Generally — continued. 

Depositions of witnesses in former suit 
m Collector's Court— continued, 

for arrears of rent of land for winch no rent has ever 
been paid, where the plaintiff asks also for assess- 
ment of the rate of rent, and where the tenure had 
commenced thirty years previously and had been m 
the possession ot defendant's grandfather, father, 
and himself without any rent having been paid, — 
Held that, in deciding whether the relation of land- 
lord and tenant existed between the parties, the Civil 
Court was entitled to look at evidence taken in the 
Collector's Court, being that of witnesses who* had 
been examined and cross-examined by the present 
defendant when the suit was originally tried theie 
Ivedar Nath Chuckerbutty v. Gopee Nath 
Ghose .... 23 W. R., 426 

53. Depositions of witnesses 

m former suit.— Different parties, — Copies of 
depositions given m suits m which defendant was not 
a paity, cannot be treated as evidence m a case m 
which he is a party. Shumbo Geer Gossain v 
Ram Jewan Lall . . 8 W. R., 509 

54. Copy of hustaboocL— Dif- 

ferent parties , — An authenticated copy of a husta- 
bood of 1209 B S., of which the original was put 
into the Coilectorate by the zemindar according to 
Regulation VIII of 1800, was held to be no evidence 
against thud parties, defendants in a rent suit 
Ram Nursing- Hitter v. Tripoora Soondery 
Dassia . , , . 9W.E,, 105 

(&) Unexecuted, Barred, and ex parte Decrees. 

55. Decree for kabuliat — Unex- 

ecuted decree — Evidence of amount of rent . — A 
decree for a kabuliat foi arreais of rent is evidence 
of the rent which the judgment-debtor is liable to 
pay only when he is called upon to execute such 
kabuliat, not where the decree has never been exe- 
cuted, and no kabuliat has ever been given. Heera 
Lall Seal v. Joheer Mollah . 20 W. R., 273 

Banee Madhub Banerjee v . Bhagut Pal 

[20 W. R., 466 

Mahomed Akbar v Reily . 24 W. R., 447 

Misser v Naser An . . 21 W. R., 33 

56 . Decree assessing rent.— 

Evidence on question of title, — A decree of the 
High Court declaring plaintiff's right to assess lent 
upon land held by defendant as lakhiraj, is a binding 
decision between the parties on the question of title, 
even though incapable of execution by reason of 
lapse of time, and should not he excluded from con- 
sideration by the Deputy Collector Ramsoondry 
Dabee Chowdrain v. Ram Pbrshad Sadhoo 

[8 W. R., 288 

^ 57. Decree barred by limita- 

tion. — Decree for rent — Evidence of rate of rent. 
—A decree for rent is admissible m evidence against 


EVIDENT CE— Cl VIL CASES— continued* 

4. DECREES, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS — continued. 

(5) Unexecuted, Barred, and ex parte 
Decrees— continued 

Decree barred by limitation— continued, 

a defendant to prove the rate of rent he was lisflble 
to pay, although the decree has not been executed 
for three years, and has, therefore, become barred 
under the law of limitation. Beerchunder Manix 
v. Rameishen Shaw 

[14 B. L. R., P. C., 370: 23 W. R., 128 

58. — - — Decree for rent. 

— Evidence of receipt of rent — A deciee for rent 
m a suit under Act X of 1859 against the defendant, 
an inter- venor, which has remained unexecuted for 
more than three years, is not, m a subsequent suit, 
admissible m evidence to show that the defendant 
had not, duimg a period subsequent to the deciee, 
been in bond fide receipt of the rent. Ram Sunder 
Tewar? v Srimunt Dewasi 

[14 B. L. R., 371, note : 10 W. R., 215 

59 . Ex parte decree unexecuted 

and barred by limitation. — Evidence of title 
— A decree ex parte becomes inoperative if not exe- 
cuted within the time allowed by law, and a party 
who obtains such a decree, having accepted his status 
at variance with that assigned to him under the de- 
cree for a term beyond limitation, cannot, at any 
subsequent period, lely upon that deciee as proof of 
his title, nor can it be accepted as such by the Courts. 
Ramjeeawan Rai v. Deep Narain Rax 

[Agra, E. B., 78 : Ed. 1874, 60 

0Q. — Evidence of rent 

being due — A decree obtained ex parte is, m the 
absence of fraud or irregularity, as binding for all 
purposes as a decree m a contested suit Such a de- 
cree is admissible as evidence even though the period 
for executing it has expired Wheie the plaintiff 
sued the defendant for a year'§ rent at the sange rate 
which had been decreed to him for the previous year 
m a suit which he had brought against the same 
defendant for rent of the same property, and relied 
upon the former decree, which had been obtained ex 
parte, as evidence of the rent due to him from the 
defendant, — Meld, that the decree was properly ad- 
missible as evidence, though the plaintiff had not 
taken out execution upon that decree, and his right to 
take out execution was barred by limitation Bir- 
chunder Manickya v Hurrish Chunder Dass 

[I. Jj. R., 3 Calc., 383 • 1 C. L, R,, 585 
• 

01. Ex parte decree.— A judgment 

adduced as evidence is not to he rejected merely on 
the ground of its having been ex parte . Ojoon 
Shahoo v Anund Singh . . 10 W . R., 257 

Chundee Coomar Dutt v Joy Chunder Dutt 
Mojoomdar . . . 19 W. R., 213 

02. — Different par- 

ses — ex parte decree is admissible m evidence 
quantum valeat , even against a person who was no 
party to it. A decree obtained by one party against 
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EVIDENCE™ Civil, CASES- < *.d»md 
4. DECREES, JUDGMENTS, AND n;< a I M>- 
IN4JS IN NORM EH SUITS — ni 

(b) UNEXECUTED, DaRREI), AND L\ < 'it 
Dmnam— continual 

Ex parte decree— continued. 

amfther cannot In* ccmfmlcicri ns conelusm> \ nl< m< 
a^tmst the title of a tlmd p.uty 1 1 ir nh a hooi i, r 
Sued Uoutnd Raoot . , . 24 W. JU., 4.31 

63. — Mimic nee ni mat 

for vent — The fact of ,i docieo hi a lont-auit having 
been given ex parte does not deli act from its value as 
evidence of the lclatiouslup of landlord and tenant 
between plaintiff and defendant, piovuled due notice 
has been served on the latter ; and such a deeieo may 
be filed as evidence without the judgment on which it 
was founded Toomy <v. Duititur Hntmi 

[12 W. R„ 473 

64. A dm nubility 

and effect of — Whom a suit is tried ex par/^ and no 
issues ol fact me i tuned beyond the general issue in- 
volved m the claim, the decree coushleiod as evidence 
is only evidence that the amount deuced wan at tfio 
time due from the defendant to the plaintiff (h>\A 
Vmbhuad AuuubTMJfl i\ Tahiwbk Kant La non mb 
Chowdhry .... 23 W. R 3 140 

65. — * Decree unde* 

wh u h nothing hats been recovered —A decree is evi« 
deuce even though nothing has been reeoveied under 
it. A Court is bound to consider the value of even an 
ex parte deem* pending m appeal when it is tendered 
as evidence. Mahomed Kana Mead *>« Hun Maho- 
med . 24 W. R., 254 

66. — Summary decree. 

— Me i dene e of rate of rent ~ -2$.v parte summary de- > 
crocs are no evidence oi the rate of rent leviable. 
Anna Tttrna Rasx v. Joykxsto Mookbkjkm 

[W. R. ? 1864, Act X, 107 

MurEEzoonuEiN aims Bhaloo Mean v Woql- 
fcttoonissa Rider . 7 W. R„ 104 

67. * — Mv i deuce of 

amount of rent ,~~ An cx prate decree is not eondu- 
aive evidence of the amount of rent payable by the 
same defendant m another suit for subsequent, rent of 
the same property. Where the plaintiff sued the 
defendant for a year's rent at the same rate which 
had been decreed to him lor a previous year in a suit 
which bo bad brought against tile same deieudnni for 
rent of the same piopeity, and relied upon the former 
decree, which had been obtained ex pat to, and which 
he also alleged had been duly scented, as evidence 
of the amount of rent due to him by the defendant, 
hut it appeared that the lower Court had found that 
the alleged execution proceedings were fraudulent,, 
and that no steps had been taken which gave finality 
to the decree , — Held that the decree was not conclu- 
sive evidence of the amount of rent due from the 
defendant, or of the questions with which it dealt. 
Mrchunder Mmncteya v. Mumnh Chunder Dane, /. 

L. M., S Calc,, 383, distinguished, N r PHONEY 
Singm V, IImra Laix Dash 

[I. L. 7 Calc., 23 : 8 C, L, R,, 267 


EVIDENCE —Cl VIE CASES -continued, 

I KEEKERS, JUDUMENTS, AND PROCEED- 
INKS IN FORMER SUITS continued, 

(e) PLTKEEH AND PRODUI! Dl NON NOT IN T till 
PA It TPS. 

G8 - - — — Former <loc?r<'o« and pro- 
ceed mg«. ~ Different parties'. -Decrees and proceed- 
ing to who h the defendants were not. parties are not 
admissible as evidence against them. SltTTo Spun 
C hios \h a Dhomi Krustno Sirdar 1 W. R„ 88 

Mahomed Am p Smutun A nr . 8 W. R, s 422 
Haul Srxau v. Moduoohudun Roy 

[8 W, R#, 426 

Joy Prokahm Sindh p Amler Alia 
r (OW.R.,91 

Shunt SooNuruEE Dhua p. Kam.'nih'k Iu- 
Mioitii Km riiownma . 9 W. lt„ 128 
Moma Moyul Don, sky e Jooduihteu Deh 

|10 W, R„ 1X2 

S»n:o Dyal Poorm; v Mouahkh Drum ai> 

110 W. K, t 477 

AMKBitOONNlHhA KlIU'OOS p, Jl-OtHUM III RtiV 

[ 11 W. ll„ 113 

Kashke Oh under Mojodmoau r Sui col Chun 
i>HwTi«m apmvx u . 17 W. IE, 161 

Mummed ltr\ r. Annum, Kpui.dm i/hn Alton 

1 20 "W, IE, 468 
Anhnd Moimm Oinmwu v, Snotorj Kanto 
Aouaiwee Chmwmua . 22 W. B„ 838 
Lalm Moiudeo Dyal Sindh v. t ( m i Nf>n: Ptitt- 
8UAD ..... 25 W. IU, 37 

G 9 . — — w Judgmont in formf'r eum\-~* 

Di Jjerenf parties. - Si m t tar i liferent. A judgment m 
another ease is of itself insuftieient evidence against a 
party who had no part m it, oven though his interests 
may be of a similar nature to those ol the parties then 
suing. Dost Mahomed Khan Ohowdiucy v . Soo* 
UH1HANA Dahia - . . iW. R., 270 

70. - — — Different parties. 

- Inapplicability of ICnghnh tutor Remarks mi the 

admissibility in evidence of judgments in previous 
suits, and on the applicability m all its si net ness to 
the Courts of this (ouutry of t ho English rule that, 
except m mattms of geneial inteiest oi public riglits, 
a verdict m a previous suit, to be admissible, must bo 
between the same patties, or parties through whom 
the parties actually m litigation chum* Dooroa 
1)088 Roy Ohowdury r. Nuukndiu> Codmar Dittt 
Ohowdhry 8W.B,, 232 

71. — — — ~ ™ Sub say vent suit 

brought by strantjvn to former unit. - The judgment 
in a former suit against the same defendants in 
respect of the smut* subject-matter is admissible, 
though not conclusive, evidence against the defend- 
ants in a Httbsetpient suit brought against them by 
other parties. La la Rand la l e. Deon a ha van T«- 
wary . , 8B.b, B„ 69 ; 14 W. 201 

72. * — — Judgment admin* 

siblt against third party.™* A judgment inter partes 
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EVIDENCE— CIVIL CASES -continued. 

4. DECREES, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS— continued. 

(<?) Decrees and Proceedings not inter 

PARTES — conti nued. 

Judgment in former case — continued. 

may be received in favour of a stranger as against 
a paity thereto, not as concluding such party, but as 
evidence foi what it is woith. Bhyrub Nath Tye v. 
Rally Chunder Chowdey . . 16 W. R., 112 

73. Decree not inter partes. — 

j Proceedings of Revenue Court , — Decrees obtained by 
either party, to which the other was not a party, or 
the proceedings of the revenue authorities, though 
not binding, should be treated as evidence to which 
the Court should give such weight as it thinks pio- 
pei Collector oe Fureedpoore v Kalee Dass 
Hazarah 17 W. R., 194 

7 4 . ■ Evidence to ex- 

plain inconsistency — Meld that the Subordinate 
Judge was quite justified m using a deciee between 
othei parties to explain an apparent inconsistency be- 
tween certain statements m the plaint and in the evi- 
dence of the plaintiff's witnesses, on the giound of 
which inconsistency the Moonsiff had rejected that 
evidence, Radhanath Dass v. Khellut Chundee 
Ghose 17 W, R., 558 

75. Ownership of 

property . — In a suit to have it declared that a cer- 
tain howla was the property of W , plaintiff's judg- 
ment-debtor, defendants contended that it had been 
the propei ty of another person, and that they had 
purchased it m execution of a deciee against that 
person. The lower Appellate Couxt found foi the 
defendants on the basis of a deciee dismissing a suit 
by W’s lepresentatives to have the property declared 
to be W ' s Meld that the decree could not bind the 
plaintiffs who weie not paities to it. Goutcemojsee 
Delia v. Rammqnee Bose . 0 12 W. B., 21 

76. Evidence of pos- 

session. — Admissibility in evidence of decree m for- 
mer suit — The plaintiffs, as purchasers of a share 
of an estate, sued to lecovei their share of the lent 
of certain tenures held in that estate by the defend- 
ants. The defendants denied being in possession as 
alleged Another co-shaier in the same estate had 
previously brought a suit against the same defendants 
for the rent of the tenures, and m that suit the pre- 
sent plaintiffs and other co-sharers of the estate weie 
made co- defendants, and the decision m that suit was 
that the present defendants were m possession and 
weie liable to pay to the then plaintiff his share of 
the rent Meld (Mitter, J , dissenting) that the 
deciee m the former suit was not admissible as evi- 
dence m the present suit. Stjrender Nath Pal 
Chowdhry v. Brojo Nath Pal Chowdhry 

[I. L. R., 13 Calc., 352 

77. Decree informer 

suit showing lands were mal . — Suit by auction-pur- 
chaser for rent — Evidence Act s s. 11. — Where the 
plaintiff, • who was an auction-purchaser of a share in 
certain lands, sued for arrears of rent against the 


* 

EVIDENCE— CIVIL CASES —continued. 

4. DECREES, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS— coated 

(c) Decrees and Proceedings not inter 
partes — continued. 

Decree not inter partes— continued 

owners of another share m the same, it was admit- 
ted that certain plots of the estate were held in exclu- 
sive possession. The defendants claimed these plots 
as lakheiaj The plaintiff put m evidence certain 
decrees in respect of such plots in which it was held, 
agamst the peisons m possession at the time, that the 
lands were mal Meld that, having regaid to the cir- 
cumstances and the particulai defence set up, that the 
deciees were admissible m evidence, not as showing 
that the lands weie mal or lakheiaj, hut as showing 
that lent had been successfully claimed m respect 
of the lands. Hiea Lal Pal v. Hills 

[11 C. L. B., 528 

78 . — Rent suit — De- 

cree obtained ex parte against registered tenant — 
In a suit foi rent the plaintiff claimed that he was 
entitled to payment both m cash and kind, and, m 
order to show that he was entitled to recover lent 
m kind, tendered two ex parte decrees obtained by 
his predecessor against the persons registered as 
tenants of the tenure at the time the decrees were 
obtained, such decrees being foi rent both m cash 
and kind It appeared that the defendant was the 
owner of the tenure at the time the two decrees 
were passed, having acquired the tenuieby foreclosure, 
although he had not legistered the transfer in the 
plaintiff's books, and that he was not made a party to 
the suits m which the deciee was passed. Meld that 
as the defendant was not a paity to the suits in which 
the decrees weie obtained, and did not claim through 
the paities against whom they were passed, they weie 
not admissible m the suit as evidence against him 
The decision m Sham Chand Koondoo v Brojonath 
Mal Chowdhry, 12 B. L R , 484 • 21 W. R , 94, does # 
not lay down that a decree against a registered tenant 
is to be evidence for ever m fui ure^iroeeedings agamst 
an unregistered transferee not a party to it, hut all 
that case decides is, that for the purpose of satisfying 
that particular decree an unregistered transferee is 
bound by it, whether he was a party to the suit or not, 
the tenure being liable for the rent Ram Nabain 
Rai v Ram Coomar Chlnder Poddar 

[I. L. B., 11 Calc., 562 

79. — Evidence of adop- 

tion — i n a former bond fide litigation to which the 
defendant was no party, the status of the plaintiff as 
an adopted son was m issue and disposed of m his 
favoui Meld that that was good evidence of the 
adoption m this case, m the absence of better evi- 
dence for the defendant Sbetaeam v Juggo- 
bundhoo Bose . . . 2 W . R., 167 

80. Evidence of adop- 

tion — A deciee to which the defendant was not a 
party is admissible as evidence of great weight, though 
not as an estoppel agamst him, on the question of the 
plaintiff's adoption, which was established by it in the 
presence of certain members of the plaintiff's family 
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EVIDENCE ~Cr VIL CASES - continued . 

4 DECREES, JIT DO M ENTS, AND PROCEED- 
INGS TN FORMER SUITS— continued 

(c) DeOBEES AND PBOOFJ'lDfNGH NOT I N'T UR 
PARTUS- -continued 

Decree not inter partes —continued 

wM were interested in contesting: its validity An- 
NUNDNATH ItOY V TllAKOOB DOSS MqzOOMOAE 

[2 Hay, 472 

81. Fortner suit mi 

same matter between different parties — Decision on 
public right — In a suit by the tiustoes of mtam 
pagodas for the recovery of siv villages on behalf of 
the pagodas from the defendant, the manage i of the 
pagoda, — Held that the judgment m another suit 
— in which tho cousin of a former manager sued 
him for a partition of certain villages, some of which 
were included in this suit, and m which it was decided 
that the manager was manager and not owner— was a 
decision upon a question of public light, and was 
receivable against the defendant. Kindersuky, J , 
agreed generally, but doubted wbethei the judgment 
in the other suit was upon a mattei of such genefal 
inteiest as to be good evidence against a sti anger, 
NALLATHAMBI IfATTAXt V. NtrmAMJM IHA PlMAl 

[7 Mad., 806 

82. Evidence Act, 

n 13, 43 —In a suit to establish an itmaniee i ight to 
certain lands, the plaintiff produced certain tiansoript 
decisions of tho Civil Court m suits in which a former 
holder of the tenure of the person who was said to 
have created the right was a party, hut the lower 
Appellate Court rejected them as evidence, on the 
giound that tho defendant was not a party to the 
suits. Held that the proceedings m sm h suits came 
withm the meaning of a any transactions ** in the Evi- 
dence Act, 1872, section 13, and weio admissible as 
evidence in the case under section 43, not as conclusive, 

^ but as of such weight as tho Court might think they 
ought to have, Nkamcjt Ax*i v . Gookoo Dosh 

r , [22 W. R,, 365 

Omeb Dutt Jna it, Bubn , 24 W. R„ 470 

83. — Decor d of trans- 

action by which rights of parties were recognised . — 
Evidence Act, $. I#,-— Where a suit was disposed ot 
according to a compromise, of which the judgment 
set out the terms in the form of a recital, — Held that 
the judgment, though not m the ordinary fotm of a 
decree, was the record of a transaction by which the 
rights of the parties were recognised, and was theie- 
fore relevant as evidence under the provisions of 
Act I of 1872, section 13. Roop Chanb Rinnarr 
v. Hub Kisxien Dass . . 23 W. R., 162 

84. — Decision as to 

boundai tes of land,— Where tho boundaries of a piece 
of land, as given respectively m a sale-curtittv&to and 
m a plaint, serve to identify it as the land m respect 
of which a former decision 1ms been passed, then, al- 
though the present holders of the bind may not be 
the legal representatives of the persons who were 
bound by the former decision, yet the decision is en- 
titled under section 13, Evidence Act, to consideration 


EVIDENCE CIVIL CASES —continued, 

t DEGREES, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS— continued. 

(c) Dkdbkhb and RtunmuniNciN not wtim 
partus— confimted. 

Decree not inter pnvtm continued, 

as evidence m suppoit ol the plaint. Anfnd Ohun- 
dkk Ciujnj) p. Ginm; Gazkd . 25 W. R,, 180 

85. * — — Roadless papers, 

— Deed of sale — Evidence Act , s 13 —Under the 
Evidence Act, sett ion 13, road-cess papers and a 
deed of sale are evidence quantum va leant. So is a 
dec ree, although the party against whom it is heated 
as evidence was no party to it. Daitabi Mohanti r 
Jug<? RundhooMokantc . , 23 W. R., 293 

86 . — * — Decrees informer 

suits as to custom. Evidence Act , s 13, - In deter- 
mining the right, to the oilin' of audhdum of the 
Dilln Sostur at Nowgong, where defendant claimed to 
he audlntan and alleged tlie headship whs elsewhere, 
previous judgments or deeteex involving instauees in 
whnh the right and custom in question had b»H»n 
mux esstuJIy asserted vvete held admissible m evidence 
under the provisions of Act, l of 1872, section 13 
fwmNno Nath Scum a Gohham nu c , Dhkfii Oiutn. 
jdkk Suit , m a ()i> lit k a it Gush AM K15 . 20 W. R., 345 

87 . ™ DeetBion not in tor pa r tea.— 

Eud for confirmation of title and for sate Plaintiff, 
as reptesenting the decree-holder, sued for emdlnna* 
turn of title and for sale of the property in execution, 
Defendant's case was that he was pmalmser tor valu- 
able consideration from tin' original judgment-debtor, 
The lower Appellate < kmrt set aside this plea, on the 
ground that the High Court had deetiued m special 
appeal, in a previous litigation between defendant and 
another party, that tho purchase m question was spuri- 
ous, null, and void. Held that the decision of the High 
Com t, though not lauding and final evidence against 
the defendant in this suit, was snllineut to give plaintiff 
a prnnd facie ease which, by the rules oi pleading, it 
was for defendant to rebut. Annum, k UU’KM i\ 
Suitor AbhY . 11 W. E„ 1X8 

88. _ — ■— Judgments not inter partes. 
- — Etui for possession. Evidence of character of 
possession. — In a suit for possession of land, the de- 
fendant, hi order to show the chut net or of Ins posses- 
sion, offered m evidence a pulgment obtained by him 
in a suit to which the plaint iff or his predecessors in 
title weie not, parties. Held that the judgment was 
admissible m evidence. Pisabi Mouun MtfhtittJi o. 
Dbohomoyi Dauia . I, L. R., 11 Gala, 745 

89 . Inability of land 
for rent , - In a suit for thus possession of hunt upon 
tho allegation that the defendant refused to give up 
possession or to pay rent for it, a decree declaring 
that the land in suit was liable for rent was tendered 
in evidence. The derm* hail been obtained by an 
auction-purchaser agamst the defendants, but tho 
plaintiff did not claim title through the auction- 
purchaser, who bail in fact been treated as a trespasser 
and ejected, litld that the riding in the ease of 
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4>. DECREES, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS — continued, 

(e) Decrees and Proceedings not inter 
jpartes — continued . 

Judgments not inter partes— continued 

Gujjti hall v j Fatteh hall, I, L P, 6 Calc, 171, 
governed the case, and that the decree was inadmis- 
sible in evidence. Although the case of Sira Lai 
Pal v Sills, 11 0 L P , 528 , decides that in certain 
cases judgments not inter partes may be received m 
evidence, it does not lay down that such judgments 
can be treated as conclusive evidence of the facts with 
which they deal. Mohendra Lad Khan v Roso- 
moyi Dasi . . . I. L. R., 12 Calc., 207 

•> 

90. Evidence Act , ss, 

11,13 , and 40 — Admissibility of such 'judgment , — 
The plaintiff sued to recover arrears of rent for a 
certain shop, alleging the annual rent to be R250 
The defendant contended that it was only R60 The 
defendant and the plaintiff’s brother were partners 
in business, and the plaintiff relied upon the evidence 
of his biotliei and on two entries m the firm’s books 
in the writing of his brothei To prove the bona 
fides of the entries, the plaintiff tendered m evid- 
ence a judgment passed against the defendant in a 
suit brought by the defendant against the plaintiff’s 
brother, charging him with having impioperly debit- 
ed their firm with R250 as the rent of the shop. 
Sold that the judgment was not admissible as evi- 
dence against the defendant in the present suit Sa- 
ranji Phikabhai v hipa Timed, I L, P„ 3 Pom , 
3, distinguished Ranohhoddas Krishnadas v. 
Baptt Narhar . . I. Iu R., 10 Bom., 439 

91. Subjects of public 

nature . — Proof of custom of pie- empt ion — Held 
that m subjects of a public natuie, such as to prove 
custom of pie-emption, &c , pievious judgments be- 
tween other parties are admissible as evidence, but 
must not be regarded as conclusive evidence Tota 
Ram v, Mohun Ladd . . .2 Agra,, 120 

92. Evidence of cus - 

tom — a co-owner of village lands sued m 1861 to 
have them divided among the villagers according to a 
custom that at the expiration of every twelve years 
the lands should be re-distnbuted by lot among the 
co-owners, and to have two of the shares delivered to 
him as one of the co-owners. In 1851 another co- 
owner had, m a suit to which only some of the pre- 
sent defendants were parties, obtained a decree for the 
periodical allotment of the lands , and in 1853 such 
deciee, which cleaily recognised the existence and va- 
lidity of the custom, was affirmed on appeal. Seld 
that, though the decree of 1851 was only a judgment 
inter partes, it was, as against such of the present 
defendants as were not parties to the former suit, 
cogent evidence of the existence and validity of the 
custom Venkatasyami Nayakhanv Stjbba Rad. 
Sankara Stjbbaiyan v, Subba Bait . 2 Mad., I 

93 — Proceedings not inter 

parteS . — Evidence of possession — In a suit for 
possession, where plaintiff put m a copy of a soleh- 
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EVIDENCE-CIVIL CASES— continued. 

4 DECREES, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS — continued, 

(c) Decrees and Proceedings not inter 
PARTES — continued . 

Proceedings not inter partes —continued, 

namah to which defendant was not a party, — *Sel& 
that although no question of right or title could be* 
decided adversely to the defendant on the basis of 
that agreement, yet it would he evidence that by an 
order of Court passed on that solehnamah the plain- 
tiff was put m possession. Seeemutty Dassee v. 
Pebaram Dassee . . .15 W. R„ 261 

94. Admissibility of 

proceedings between defaulting proprietor and third 
parties in suit by auction-purchaser at sale for 
arrears of revenue — An auction-pui chaser at a sale 
for arrears of Government revenue does not derive 
Ins title from the defaulting proprietor, and pro- 
ceedings between the defaulting proprietor and third 
paities with respect to the title to the land are not 
admissible m evidence m a subsequent suit brought 
by the auction-purchasei as against him Radha 
Gobindo Koer v. Rakhad Dass Mookerjee 

[I. L. R., 12 Calc., 82 

95 . Roobookari.— Evidence Act, 

s 13 , — A roobookari (Court proceeding) in a case in 
which certain decree-holders sought to attach the 
mokururee rights of an ancestor of the defendants m 
this jagheei, was held to he lelevant evidence under 
the Evidence Act (I of 1872), section 13. Lttchmee- 
dhor Patxuck v Rttghoobur Singh 

[24 W. R„ 284 

5. HEARSAY EVIDENCE. 

99 . Evidence in eases of pedi- 

gree, death, and marriage.— -Hearsay evidence, 
though to be received with caution, is not inadmis- 
sible m questions of pedigree, and by the Mahomedan 
law is held to he good respecting death, descent, 
and mainage. In India, in cases of such description, 
the declarations of illegitimate members of the fa- 
mily, and also of persons who, though not related by 
blood or marriage to the family, aie intimately ac- 
quainted with its members and state, is admissible in 
evidence after the death of the declarant, in the same 
manner and to the same extent as those of the de- 
ceased members of the family GhtjrreSh Hossain 

CHOWDEEY V, USEEMONNISSA KHATOON 

[I Hay, 528 

97 . Declarations of deceased 

persons in cases of pedigree. — Evidence Act, II 
of 1855, s 47 —Section 47, Act II of 1855, does not 
refer to evidence of living witnesses, but to declara- 
tions of deceased persons in cases of pedigree, who, 
though not related by blood or marriage to the 
family, were intimately acquainted with its members 
and state. Such declarations, after the death of the 
declarant, are admissible as evidence in the same man- 
ner and to the same extent as those of deceased 
members of tbe family Mohima Chunder Chtjnd 
v, Mgthooranath Ghose . . 9¥.E., 151 
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EVIDENCE-CIVIL CASES — Coni in uni 

-5. HEARSAY EVHHlNOlWoa/w,,, ,/ 

. 98. — — Statements of nm*< dm <d 

parties.— Suit* for property as ah chat h — In i mt 
to recover property claimed by plaintiffs ns b< imf * 
lately m posHOsnum, mid wrongfully ousted tb< i» 1 1 < *> u 
it was held that HtatomentH made by the nneeslm <>| 
pin nti fls and defendants were receivable as evnb m i 
^Nund Pakbau u. Uyadhur . . 10 W. K. ? 80 

99. Evidence as to lands being 

mal. — The oral evidence ol persona able fi om their 
position to testify as to certain lands being nul is not 
to be rejected .is heaisay when they depose that they 
have known the lands to he mal for many yeans, and 
that defendant has been in the habit of paying lent 
for them I)abee Rekshad Chattkiwee r. It am 
Coomau Ghosaii . . . 10 W. B., 443 

100. Admissions m relation to 

property, — Evidence Aei , a. 00 —Admissions' of 
plaintiff's' vendou — The admissions ol a person whose 
position m i elation hi propei ty m suit it is >*waiy 
for one jiaity to prove against another, aie m the 
nature of onginnl evidence mid not heaisay, though 
midi person is alive and has not been died as a wit* 
ness. Abi Moldin v. Komib Ant\u 

|I.L B. , 5 Mad., 239 

101. — Evidence as to common re- 

port . — Lunacy — Where the lad, oi lunacy was ad- 
mitted, and the (jueHtion was the date at whu h it coin- 
meneed, the evidence of a planter in the neighbourhood 
as to common leport for years m the village as to the 
lunacy having been admitted by the lower Court, the 
Judicial Committee refused to reject, it., Tim inks as 
to admission ol evidence laid down by Dr Limbing- 
ton m C/mde Raj aha Rtife Bommai anze v, Pnnnnt - 
namy Fcnhrfadiy Nm'doo, 7 Moore's l A , 1A% tub 
lowed Boutina rain Si gem v Umrao Mikum 
Ajobhya Rerhab Sing n, Umrao Sinu 

[6 B, L. B., 509 : 15 W. B„ P. C , I 
13 Moored I. A,, 519 

G, JAMAlSANd)f AND J AM A- WAS l L-BAKI 

PAPKRM 

102 . Jamabandi papers .— Cm 

rolcn alive evidence,-- Jmuibimli papers can be used 
only as eorrohoi alive evidence, ( lu.ro IComt a. Ama 
Ahmed 6 B. L. B., Ap„ 82 ; 14 W. B., 474 

Newajee v, Lloyd . . 8 W. R., 484 

103. — Independent 

evidence — Jamabandi papers can nevei be treated 
as independent evidence of any contested fuel. OilA- 
MARNEE RlBEE C. AYENOOLLAU StJtUAR 

[ 9 W. B., 451 

Heera Nath v. Shumsiierk Saji eh 

|1N. W„ 14 

104. ~ ~ Umdence of rate 

of rent .— Where the jamabaudi was shown not to 
have been acted upon, jamabandi papeis are not, 
without other evidence, sufficient to suppmt a ( hum 
for rent at the rate stated in them. Domed Am v, 
Mbjibee llosMAm * . . , 2 N. W„ 2 


EVIDENCE -CIVrL OASES continued. 

(> JAMVBANDI AND JAMA W VSIL-BAM 
PA PNUS - coni turn d 

JnmubatKh pupora —eonfnnnd, 

105. * — — — — — — - — - Anion nl due hy 

mo) (payee l In less evidence be adduced to show the 
1 1 nia! iamb papeis to In* umcliabbs they may be 
taken as pioof that the amounts entered to them are 
the amounts lot whnh the moitgagee m possession 
may be called upon to m count < l if n<j a Pkrsao Sinbit 
a. Gunua Koonweb . . 2 Agrn, Ft;. II, 210 

106. — — Evidence of 

rale of renf —Held that the entiy m the ja- 
imilundi alone (though material cudeuec) is not 
sutlicient to justify a deuve i'ot higher rent, if it be 
shown that tin* lent actually paid and unsaved by 
the landlmd m his agent foi years was less than that 
therein stated. Mow i. is Koonwvr v Suita Saihi 

1 1 Agrn, Rev., 65 

107. - •— — Stnl for im s'ne 

pi offs It. is the pr.u tiee of the Pourts jo m eept the 
jamabaudi papeis whnh aie bled by the piltwaiis 
inuln the ’/lumudar's hujh i visum ns pmun faete 
evident c ol the ]>ioiitH of the estate, it being open to 
the mortgagee mpowessnm to show that, the amounts 
mitered could not with due diligence be collet tint 
Di oNAitAiN MNtm e. Nark Perhuab 

1 2 N, W M 217 

108. - Endt nee of 

amount of rntf eoHet ted, Jamabaudi jmpn\s for tlie 
yeai m renjusd. of which lent is churned, made out by 
the oltteom of the person claiming Ihe rent* cannot 
be evidence of his right to that winch they set forth, 
though the evidence of the putwan (as being the 
olliert usually charged with the duty of udlectiug 
the rent) as to the amounts collected in pievmus 
ye, us, eoriol torn ted by the jamabaudi oi those years, 
would be corn Iuhivc m reipeet oi the claim, HttA- 
nookbuarkh Sauei: m Toomhv , 20 W, ll„ 142 

Bltlftl WAN I>tcn?JtlAV SlUa) MunoUI, StNUH 

1 22 W. ll„ 258 

109. — — — ~ — Partition pro* 

ceidiny.s - -Suit foi anemsofrnA, Jamabaudi pa- 
pem tih*d byatnabk in bui.wm lapioets <lmgs to which 
the teiMut is not necessarily a parly, cannot be used 
as eudeueo against stub ten mt in a Hint for arrcaiB 
of rent. KiMumi; Dobij v. Purshn M vhtoon 

|20W.B„ 171 

110. J nmn-wnBil-bn ki papers. 

(he of m endt nee. The use of jama wash baU 
paperMiw evuieuee observed upon, Pmmu \ n Him r. 
Hurray Kristo Nath . 1. h. 8 Cnlc., 028 

All vat v. Jluuat Uiiundeu Roy 

IGW. B.* 242 

111. - — — Puff of their 

ycwio n c«c.y v. — • ,1 am a- w a h i b lm U i papers (wlicu object- 
ed to by the other Hide) am not rerebublo iu twi- 
deuce, nntil^ wnm* proof beyond inert* conjecture m 
given of their gi*uumcuuHH and authouticity. Hovinu 
Om/NBEfi Abdy v. Anlou Hebei* # 1 W. 4 9 
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EVIDENCE— CIVIL CASES — continued 

6 JAMABANDI AND JAMA-WASIL-BAKI 
PAPERS — continued . 

J am a- wa sil«b a ki papers — continued. 

112. - 1 - - ■ ■ -- Evidence Act , 

1S55, s. 43, — Corroborative evidence — Jama-wasil- 
baki papers ought not to he regarded as anything 
else than “ hooks proved to have been regularly kept 
m the course of business ; ” and by section 43, Act II 
of 1855, they are “admissible as conoborative, but 
not as independent pi oof of the facts therein stated.” 
They are consequently insufficient by themselves, and 
without independent proof, to rebut the presumption 
which arises under section 4, Act X of 1859, m 
favour of a defendant who has been found to hold 
lands at a uniform payment of rent for more than 
twenty years Ram: Ball Chyokerbytty ^Taka 
Soondari Byrmonya . . .8 W. R., 280 

113. Corroborative 

evidence — Evidence Act , 1855, s. 43 — Jama-wasil- 
baki papers are at the best corroborative evidence, 
not independent testimony Queer e , — Can such pa- 
peis be dealt with as a “'book,” or be descubed as 
“ kept in the regular course of business,” within, the 
meaning of section 43, Act II of 1855 ? Bee joy 
Gobind Byeral v. Bheeeoo Roy . 10 W. R., 291 

114. Corroborative 

evidence. — Evidence Act , 1855, s. 43 . — It is doubtful 
whether, under section 43, Act II of 1845, jama- 
wasil-baki papers are admissible as corroborative 
evidence. Sheo Syhaye Roy v. Goodyr Roy 

[8 W. R., 328 

115. Evidence Act , 

s •„ 34 — Corroborative evidence — Under section 34 of 
the Evidence Act, j ama- wasil-baki papei s have no 
weight except as conoborative evidence. Surno- 
moyi v Johur Mahomed Masyo 

[10 C. Xi. R., 545 

116. Party holding 

in adverse title — Held that jama- wasii-bala and 
peshgi papers, though corioboiative evidence against 
tenants, cannot be admitted as against a party hold- 
ing under an adverse title Mohima Chynder 
Chyckerbutty v Poorno Chynder Banerjee 

[11 W. R., 165 

117. — —— — Eight of witness 

preparing them to refresh his memory from them — 
Jama-wasil-baki papers aie not admissible as inde- 
pendent evidence of the amount of rent mentioned 
therein ; but it is perfectly right that a person who 
has prepared such jama-wasil-baki papei s on re- 
ceiving payment of the rents, should refresh his me- 
mory from such papers when giving evidence as to 
the amount of rent payable. Akhib Chandra 
Chowdhey v Nay y . I. Xi. R., 10 Calc., 248 

118. — — — — Evidence Act, 

1855, ss 39, 43, 45 — Eight of witness to refresh me- 
mory from them. — In a suit for enhancement of rent, 
a collection account or jama-wasil-baki filed many 
years previously by the plaintiffs predecessor m a 
suit to which the defendants are not pax ties, is not, 


EVIDENCE-CIVIL CASES -continued. 

6 JAMABANDI AND JAMA-WASIL-BAKI 
PAPERS — continued * 

J ama-wasil-bakx papers— continued, 
per se, evidence for the plaintiff that the defendants* 
predecessor held at the lates of rent mentioned there- 
in. Semble, — That, if proved to have been regularly 
kept m the way of business, the paper might have 
been put m as conoborative evidence under section 1 
43 of Act II of 1855, or might have been used by the 
writer theieof to refresh his memory under section 
45 Semble, — That, if it were shown that the wntei 
was dead, or could not he found, the original might 
have been put m evidence under section 39 Semble , 
— That a series of collection accounts or jama-wasil- 
baki papers appearing to he regularly kept may he 
evidence and entitled to credit on the same pimciple 
as other contemporaneous recoids made and kept by 
the party producing them m the oidinaiy course of 
his business Kheeeo Monee Dassee v Beejoy 
Gobind Byrad . .7 W.. R , 533 

* 

119. — Evidence to re - 

\ut presumption of uniformity of rent — Eeld, m 
a suit for enhancement of rent, that jama-wasil- 
baki papei s, when produced by the zemindai at the 
citation of the defendant himself, were not merely 
corroboiative, hut, under section 4, Act X of 1859, 
good and sufficient evidence as against the latter in 
lebuttmg the presumption under section 4, Act X of 
1859 Shib Peosad Doobey v. Promothonath 
Ghose 10 W. R., 193 

120. Evidence Act, 

1872, s 34 — Though not alone sufficient to charge 
any one with liability, documents admissible as evi- 
dence under Act I of 1872, section 34, were held to he 
sufficient to answer a claim set up to exemption from 
what would he the ordinary liability of a tenant, — 
e. g., m a suit for enhancement of rent, to rehut a pre- 
sumption arising fiom uniform payment for twenty 
years. Belaet Khan v . Rash Beharee Mookerjee 

[22 W R., 549 

7. MAPS. 

121. Map. — Evidence of title — 

Evidence of possession — A map is not evidence of 
title, hut only of possession, even though prepaicd by 
the gomastahs of both plaintiff: and defendant Goye- 

* money v. Hyree Kishoee Roy , 10 W. R,, 338 

122. Map prepared for another 

purpose. — Maps diawn foi one purpose are not ad- 
missible as evidence in a suit for a totally different 
purpose. Kerb v. Nyzzar Mahomed 

[2 W. R., P. C., 29 

123. — —» Map of nazir not called as 

witness. — The repoit and map of a nazir who is 
not examined m a case are no evidence whatevei. 
Gobind Myhtoo v Goopee Bhyooytt 

[16 W. R., 4 

124. Map made by Ameen — 

Suit to establish title. — Eeld m a suit to establish 
title to land, where an Ameen’s map which professed 
to show the daghs of a hu&tabood chittah was not 
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EVIDENCE-CIVIL CASES —con firm d 
7. ]V1 A1\S — continued 

Map made by A mven— continued. 
questioned by either party, it was not open u> (i„ 
Court to question its correctness, and to try win (In . 
it was possible to construct any map from the < Ini 
tain, Hruanatk Cjiowjwy k Uia Mkmaii JUun- 
, nki'Pookkk .... 14 W. Bt, 391 

125, Collectors te map.— Map 

not made by autkonty of government.— Where a 
Civil Ameen makes a local enquiry as to the situation 
or certain disputed lands with reference to the Ool- 
lectorate map put m by tlie plaintiffs, and not ob- 
jected to by the defendants who are present and ie- 
cogmsc the boundaiy indicated as that wheieon tin* 
enquiry is to be based, the map must be taken to be 
one winch the pai ties iccogmse as emieet and trust- 
worthy, irrespective of* the question whether it was 
prepared with the authority ol Government. Genoa 
Nakaiw Cifowmutv « IUiuuica Moiuin Hot 
Kaduika Mohux Kqyv Guxua Nahaix «iro\v. 
mia * • 21 W. JR.| 115 

128. 


-- Schedule map, Copyof.— 

Measurement and demarcation of funds Whete a 
<*opy (the original having been Med in another suit) 
ol a schedule map showing the different plots el land 
belonging to each of seveial shairholders and detm- 
mg their boundaries, hod, as appeared from vaiious 
petitions on the record, been tiled on mem* tlum one 
previous occasion, and relied upon by the parties to 
this suit, including the plaintiffs when it suited their 
purpose to do so, and where it appeared moreover 
f} 1 ™* hu(1 o» many previous occasions ad- 
of , U "' ,m H>. »i«l tlwt their 
sUaroti had been (lemiiroatod therein, -Held that tlie 
plaintiffs could not now sue for a fresh measurement 

Winfn ' m> T\ thttt thc Ju<1 K<‘, in not eons,- 
<loun B thc copy of the map as binding on Die plain- 

rilmTi"?’ in llm wtlm ' lto of tlie weight to be 

Pnosn^n 1 Pni ,° l MANAT}r Ilov Cll0wi)ltv Kama' 
I eositad Lor Cnowninir . is w. E„ 340 

127. Survey and th«k mops. - 

A survey map as well as a Unit map is admissible as 
uvideiice JumnsuCuuNDitK liiswAa a, Oumvmmv 
Zmroomn, Uuq . . . 24 W. K., 317 

■ Maps, Certified copies of. » 


128. 

v ~ vvrrcuea copies of - 

GnZZ\^T °* m T m> evidence. 

liOPEENATH felNGH v AXUXD MoYUK DkiUA 

[8 W. B., 167 

129. - ~ Survey map ,—A meen ’# ro . 

used L A r Wy map T'W ht t0 ,H ‘ hH «»W« may he 
used lor thc purpose of testing thc correctness of an 


ISO. 


5 W. R, 34 

JSviilmwtifart'u 


Z to Zia ,m , l T ln " <> f » link map 

8 attd boundary, iJt/ux «. Aoiiwmiiit hmi 

w |20W.E„14 

of evidence only like other evince in a case! andof 


EVIIJETTOE- CIVIL CASES ^onlmiel 
7 M A PS —continued. 

Survey map -continued. 

no effort m determining the omm of proof. Naiiatw 
S^rni Hov a Nuukxoro Narain' Hot. Nuukw- 
i>ko Narain Hove Nakain Mitfint Huv 

( 22 W. B., 290 


132. — 

map.— Evidence 


Memo, on ttnruey 
pobHouiton ~ Pencil 


* . *dle trnd r i-..onofw« - renci, 

memoranda on a Government survey map held to be 
admissible as evidence Survey maps piepared under 
the authmity of Government are evidence ot posses- 
sion, and, therefore, also of title. Shasisu Mookhbb 
Dohsee v lirasESBUftBE Debke . 10 W. B., 343 

133. 

ms , 


~ “ — — Evidence Act, 

lu a 1 t of n'/^v.-TTmlei seetmu 

Aot * 1 « H55, Govermmmt survey maps are evi- 

denee, not only with regard td> the physical features 
ol the country depit ted, but also with regard to the 
other circumstances which the officers deputed to 
make the maps arc spc< tally cmiumsshmctl to note 
down Further than this they arc ate not evidence 
as to ugbts to ownership, Koomoimni Ocima k 

ronitNoo (hiiiNUMt Moojvmuek . 10 W. £f, 301 

134 , Hu it for riy fit 

of ft well/. - Kcidenei of title. Snru«y maps art* not. 
evidence ot title in a dispute rt'gartimg a right of 
uHiicry. Hhoma c. Ha emtnauai n Gao 

[W. \U 1864, 120 

, 186. ■ ■■■ ■ - «* - Hint for ptmes- 

turn, -heidenee of title. - A nurvey map ,» „ut huIII- 
cient, m the abstmee of other HaGstactory proof of 
i » Hutceedcnt poHscssiou, to cstablisli a 

plaint 1 fi h rigid, to the land, mid to disturb the defend- 
ants present poHst*ssiom ok Hamua- 

uvk r. OoomtA Hoonokev Dkhia » 2 W. li„ 210 

136. 


- Pi oof of title. 
T A mv f 'y *M»d proceedings may m certain canes 

iorm evidence mifUcicnt. to prove title, and it Is be- 
yoml the provmu^ of thc High Court m special ap- 
pnal to Jay down any rule as to what weight is to 

Dubjo (ioi'Ai, Dahm . . . 13 MV, It , 60 

137. 

title — Boundary depute,- 


* /evidence of 

* .. \ V v ’ r "" . -Maps made <m the occa- 

sion of a boundary dispute me evidence of title in a 
subsequent suit wheie the question of boundaries 
ttnses* ItAJDUA CilUEK OAKGOOhV ?». AwtfNl) Slliw 

1 16 w. B„ M4 

138*---~ — - • ■■■■■--—— tftudenee of 

mb.—,Ac/f/c« ( v ofpiwmmm, - Survey officers having 
no jurisdiction U> enquire into questions of title, a 
survey map h not direct evidence of title in the same 
way that a decree m a disputed muse is evidence of 
wue, Jmt it is direct evidence of possession at the 
time oJ the survey being made. Mono GumtAit 
J>ohh a. Ummui Gnu nuke Hoy , 00 . 1 j. B., 305 


139. 


Boundary dm- 


, . . . EWH/IKHr» U itt- 

pute in a case involving a boundary tiisputd, a sur- 
vey map, ii not conclusive evidence, U evidence of an 
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7. MAPS — continued. 

Survey map —continued 
important character, which ought to he looked into 
and considered. Guddadhue Banerjee v Taea 
Chund Banerjee . . .15 W. R., 3 

140. - Boundary dis- 

pute. — Conduct of parties. — In a boundary dispute, 
where the question relates to the situation o± the pil- 
lars which formed the line, and the sketch map left by 
the officer who laid down the pillars affords room for 
ambiguity as to the direction of the line, it is of 1 m- 
poitance to see what has been the conduct of the 
parties since the line of pillars was decreed to be the 
boundary. If there has been a Government suivey, 
the survey map must be taken as evidence , and if one 
of the parties has made a settlement according to the 
survey boundary, the fact must be taken into account 
unless explained away. Radha Chowdhrain v 
Gireedharee Sahoo . . 20 W. R., 243 

141. — — Boundary dis- 

putes — Where a plaintiff claimed to be holding cer- 
tain lands under two puttees, and the defendants 
contended that plaintiff's possession extended only to 
the cultivated and not to the uncultivated plots of 
the said lands, but the survey map showed that the 
land m suit fell within plaintiff's area, and that it 
was distinguishable from other lands falling within 
the same boundaries which had been specially re- 
served by the talookdar, — Held that, though the 
testimony of a survey map was not conclusive, it 
should not be disregarded unless there was clear and 
dnect evidence to the contrary. Prosonno Chun- 
dee Roy v. Land Mortgage Bank of India 

[25 W. R., 453 

142. Thakbust map.— Record of 

tenures — Evidence of extent of interest of shik- 
mee talookdar — A thakbust map is not intended to 
lepresent, and is in no sense a record of, tenures 
subordinate to Government revenue-paying estates, 
and is of no value as evidence m a suit m which the 
extent of the interest of a shikmee talookdar is mat- 
ter for determination. Mohima Chunder Roy 
Chowdhry v. Wise . . 25 W. R,, 277 

143. Admissibility 

m evidence m future suits — In a suit for confirm- 
ation of possession by demarcation of boundaries 
which the plaintiff alleged had been wrongly described 
m the thakbust map, a deciee was refused to him. 
Qucere , — Whethei or not the map would be admissible 
m evidence m a future proceeding upon a question 
of boundary to which the plaintiff may be a party. 
Motee Lal v Bhoop Singh 

[2 Ind. Jut., N. S., 245 : 8 W. R., 34 

144. Evidence of 

possession, — Possession — Value of thak maps as 
evidence of possession discussed Joytara Dassee 
v. Mahomed Mobaruck 

[I. L. R., 8 Calc., 975 : 11 C. L. B., 399 

145. Suit for posses- 

sion — Ejectment — In a suit for possession, the only 
evidence foi the plaintiff was a thakbust map which 
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Thakbust map— continued. 

had been signed as correct by predecessors in title of 
both the plaintiff and defendant, and on which the 
lands m dispute were laid down as the lands of the 
plaintiff's predecessor. Held that the evidence was 
not sufficient to justify a decree for the plaintiff. 
Mohesh Chunder Sen v. Juggut Chunder Sen* 
[I. L. R., 5 Calc., 212 

146. Thakbust maps 

where they are evidence of possession are also some 
evidence of title, though not conclusive. Pogose v. 
Mokoond Chunder Surma . 25 W, R., 36 

Charoo v Zobeida Keatoon . 25 W. B., 54 

8 RECITALS IN DOCUMENTS. 

147. Recital in deed. — Evidence 

against third pei sons . — A lecital m a deed or other 
instrument is m some cases conclusive and m all 
cases evidence as against the paities who make it, 

*and it is of more or less weight or more or less con- 
clusive against them according to circumstances It 
is a statement deliberately made by those parties, 
which, like any other statement, is always evidence 
against the persons who make it. But it is no more 
evidence as against thud persons than any other 
statement would he Brajeshwaee Peshakar v. 
Budhanuddi 

[L L. R., 6 Calc., 268 : 7 C. L. R., 6 

See Fulli Bibi v. Bussieuddi Midha 

[4 B. L. R., F. B,54 

and Maniklad Baboo v. Ramdas Mozumdar 

[1 B. L. R., A. C., 92 

148. Evidence of 

legal necessity for alienation — A recital m a deed 
that it is necessaiy to contract a debt binding on a 
minor, or a member of a joint family, is some evi- 
dence that the fact recited was present to the minds 
of the parties to the transaction and the absence of 
any such recital will make it more difficult for the 
party on whom the burden of proof lies to establish 
the existence of a legal necessity But such a recital 
is not evidence sufficient to establish the fact so 
recited. Sikher Chund v. Dulputty Singh 

[I. L. R., 5 Calc., 363: 5 C. L. R., 374 

Obhoychurn Doss v. Meer Saheb Adi 

[5 W. R., 244 

Roopmonjoree Dossee v. Ramlald Sircar 

[1 W. R., 144 

149. Evidence of 

legal necessity for alienation . — A recital in a deed 
of sale by a Hindu widow of her deceased husband's 
property setting foith that the alienation was neces- 
sary for the purpose of paying his debts, is not of 
itself evidence of such necessity. Rajlakhi Debi 
v. Gopad Chundra Chowdhry 

[3 B. L. R., P. C„ 57 : 12 W. R., P. C., 47 
13 Moore’s I. A., 209 

See Rajaeam Tewari v Luchman Prasad 

[4 B. L. R., A. C., 118 ; 12 W. R., 478 
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8. liE,!LTA KS IN OOCUM KNT8— conlow, J 
* Recital m deed — continued* 

150. — — *•— ' — fit dial til bo/,,/ 

r foi momu/ hoi rowed by Hindu widow — Evident < 

of neeesbdy —A recital m a bond foi money boi 
jowdl by a Hindu widow to the effect that tin* bond 
was given foi the peifoimatico oi her husband's 
snuih is no cvidoiue oi* the fact m a unit against the 
heiis of her husband, or m a unit to charge the 
estate. SUNKEB LaLL V J ITJDjDOOinJKS HtJll AYE 

[9 W. R„ 285 

151. Hecital as io 

possession . — The leeital m a deed that a certain 
party was m possession held not suiheicnt to pioyo a 
case which depended on piooi of that party’s posses- 
sion Mahomed IIamidqo leak «. Monuoo Soo- 
dun Ghosh . . . 11 W. JR., 298 

152. Evidence of 

intention — The recital of the terms of an old 'mort- 
gage-deed oi 18 th m (he wajib-ul-ur/ prepared m 
38(52 held not to amount to a new t out fact to bo mu-* 
deuced by the teims of the wajih-nl-ur/. lmt was only 
a record of existing lights, and fhcielore did not 
estop the mortgagors claim foi redemption uudei 
the old many law Rao ICtJJtAAi Hindu e Mitimit 
Koonwjsic .... 3 Agra, 150 

153. ■- ~ — — Kv i dtmee of 

sepco ah on.— A recital m a deed of mortgage granted 
by one of two nndiuded brothers to a third party » 
that a division had taken place between the mort- 
gagor and his brother, is no evidence of separation ns 
against the latter or his representatives* (Joint 
«. Narayan bin Txjkaji . 4 1 Bom., 31 

154. — * — Instate of in- 

heritance. — Admission by conduct of parties.— The 
deed of conveyance ot land m Calcutta muted that 
the vendor was u seized t)f» ot otherwise well entitled 
to, the property infolded to he sold, for an estate of 
inheritance m fee-simple, ” and it purported to con- 
voy such an estate In a suit for dower by the 
vendor’s widow against the heirs of the pmehuseiv*- 
Held that although, as between the plain! ill and the 
defendants, there was no estoppel which could pi event 
the defendants from proving that the estate sold was 
other than an estate m lee-smiplo, yet, as the pur- 
chaser hi ought the property as and for an estate 
of inheritance and paid for it aa su< h, the muttl was 
prmd facte evidence against the pint I user and per- 
sons claiming tlnough him that the estate conveyed 
was what it purported to he, it being an admission 
by conduct of parties which amounted io evidence 
against them. Sarkibs v Pkohonomoyijk Dohhki: 

[I I* B.., 8 Calc,, 794 ;SC.L. B», 76 

155. — — Statement of 

payment of consideration.— According to the prmd ice 
in India, the statement in a deed of compromise 
of the payment of consideration-money is not touch*, 
sive evidence oi* payment. Cuowpiiuv Dauby Ihjit- 
shad v. CuowDXttty Downin' Hi no it 

( 6 W. R„ B. C„ 55 : S Moore’s t A., 347 | 
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8 KK(Tf \ hS IN IHXUIMKNTH - continued. 
Recital in tim'd -continued. 

DonrrrA Dossia v . Rimnw Monnntf Hiiir'r r\« 
CHAIM KE . 10 W*. 13., 208 

Nin vtfM e. MAztrpKKR Wahid , 11 W. JR„ 285 

150 , Recital m lease. Evidence 

oj ertsfenee of nioaUem lutmnh Tin* rental m a 
lease granted by a hushaml of his wife’s property, 
that he was empoweied by mookteanmmah it> manage 
hoi business gt nciully, is not evidence against the 
wife that such a mookteainnnuh existed, Rhik- 
nahain Hindu v Nucor Kokh 

[ Marsh,, 873 : 2 liny, 448 

157 , - — — Recital in will. -Evidence of 

pom i -of attorney . — A leeitn! in a will of a power-oD 
attorney lield to ho not suiheicnt evidence of such 
jam ci, t lieie being no ovidem e of the exist cm c of the 
power, or oi any uieimiNtame which would tumble 
(lie (Jourt fo presume the cMstciMc of smdi power. 
Jhmvrmm JVtwNOiiniMnn v Hoisun Aiihoomah 

1 5 W. E., l\ C\, 01:1 Moore's I. A„ 494 

158, - — — ■ — — — * Jr/e of child. 

The incidental mention of a child's age m (he rental 
ol a will 5 s no pi oof oi the exact age of lint <hdd 
Nihmoneh (hiow otiH\ e ZnmsnutN* - i\ Khan on 

18 W. R„ 871 

150* *—*—*— **—*— St a tout nt m 

wilt of value of propel ty Jeeeptame of share on 
partition.™ 'The statement, in a will us to the value ot 
the testator's property is no evidence thcicoi. The 
acceptance by one brother of a ceitnm sum of money 
m satisfaction of his own share iu I Hits, though it 
might ho evidence of the value of the uueiMml pi o~ 
party in that year, affords no indication of the value 
of that property in 1 « 7 (». LAksinuN D\da Najk 
e Ham Ohpndua Daih Naik Ham (huiMMU 
Dad a Naijc v, Dakshman Nmu 

I X . Ii. iu l Bom., 561 

i>. UKNT RKOMIPTH, 

160. — — Receipts for rent. Mode of 

pi veiny -Dakiuhs shouhl he attest, d or proved 
by some oral evidence m the same niunnei ns all 
other dotumenfary evidence, the teimut should be 
retpuml to attest them himself as tai m he can, It 
will then muam for the zemindar to deny their 
genuineness, and he also should be examined regard- 
ing them. KuWkhhuhmj Dew a n Suuinaiu (’hav- 
’WMm . . . . 4 W. K. t Act X, 42 

10 X # — Vna licit id da* 

Ahitas.— limit tested daUidas, without corroborative 
i'vidtmee, are not in law HiiiUeient evideme of pay- 
ment ot vent. Omwt Zuvian v. MtmtmmtiKijN 
Aumeo, at ins Mouun .Ian . . 9 W. R„ 241 

UieuMwmrT Hindu e. .lumimacr. Khu.y an Doss 

| 0 W, a, 147 

162. 1 ■ 1 ■' (hiat tested da* 

khthes. — l>ukhtluH unattested, or attested only by the 
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EVIDENCE-CIVIL CASES -continued. 

9 RENT RECEIPTS — continued. 

Receipts for rent— continued, 

evidence of a raanagei and mooktear, were lield to 
be no legal evidence of umfoim payment of rent 
Reazoonissa v. Boozoo Chowdhrain 

[12 W. R., 267 

163. Proof of hand- 

writing of, — Receipts for rent purporting to have 
been given by the former owners of a jote aie 
not admissible m evidence without proof as to the 
handwriting of the parties who gave them, or some 
satisfactory account of the custody from which they 
came. Womesh Chundra Moozerjee v, Bama 
Dossee 7 W, R., 15 

164. Proof of re- 

ceipts — To piove receipts, it is not necessary to 
pioduce the wnter of them The ryot can prove his 
own receipts Ganga Narayan Das v. Saboda 
Mohun Roy Chowdhry 

[3 B. L. R., A. C., 230 : 12 W. R., 30 

165. Proof of re- 

ceipts — Daklnlas or rent-ieceipts filed by a ryot 
in a suit for ai rears of lent or for enhancement must 
be proved, whether denied by the zemmdar or not. 
Kirteebash Mayetee v Ramdhun Khoeia 

[B. L. R„ Sup, VoL, 658 

S. C. Kirtebash Mytee v Ramdhun Kharal 

[2 Inch Jur., 3ST. S. 197 : 7 W. R., 526 

166. Proof of re- 

ceipts — Dakhilas relied upon by a defendant m a 
suit for an ears of rent at enhanced lates, to obtain 
the benefit of the piesumption ansing under section 
4, Act X of 1859, must be proved even if not positively 
denied. Ramjadoo Gangooly v Luczhee Narain 
Mundud . 8 W. R. ? 488 

167. Proof of uni- 

form payment . — In a suit foi enhancement of rent, 
wheie the defendant filed leceipts with a written state- 
ment duly venfied as proving uniform payment of 
rent, but was not examined as to the genuineness of 
the leceipts filed, — Held (by Looh, J,) that the re- 
ceipts were not pioved, (by Glover, J) that there 
was legal evidence of uniform payment; and as the 
lower Court believed it, however weak, its decision 
could not be interfered with Luchmeeput Singh 
Doogur v, Woomanath Mendel 10 W. R., 490 

168. Proof of da - 

khilas — Where a party filing dakhilas deposed that 
the amounts of rent he had paid were, according to 
the sums, entered m the dakhilas, such statement was 
held not to prove the dakhilas, being merely a deposi- 
tion to the fact of a certain payment of rent, and not 
to the authenticity of the documents filed Koylash 
Nath Haldar v. Oomanath Roy Chowdhey 

[11 W. R., 170 

169. Proof of pay- 

ment of rent oi debt — A party is perfectly competent 
to piove the payment of a debt oi lent by the 
pioducticn of the receipt and proof that it is the 
document u hich he i eccived on paying the money. He 


EVIDENCE- CIVIL CASES —continued, 

9. RENT RECEIPTS— continued, 

* 

Receipts for rent— continued. * 

is not bound to summon the parties who ga\e 
the leceipts to prove their signatuies, nor is his own 
evidence secondary evidence. Raj Mahomed v 
Banoo Rasmah ... 12 W, R.^ 34 

170. — > Undisputed da- 

khilas . — A Civil Court has every right to accept 
dakhilas tendeied by a party as undisputed docu- 
ments, where the opposite party says that he is not 
prepared to deny their genuineness. Indeo Rhoo- 
sun Deb v. Golucz Chundeb Chuckerbutty 

[12 W. R.. 350 

t 

171. ■■ ■- Dakhilas , Proof 

of — The paity producing dakhilas is bound to give 
some evidence of then having been signed by the 
pci son by whom they purpoit to have been granted, 
although the opposite paity does not deny the signa- 
tuie Bhartjt Roy v Gunga Narain Moh abut- 
ter • 14 W. R., 211 

m 172. — Dakhzlas, Proof 

of — The evidence of a tenant deposing to the genu- 
ineness of dakhilas pioduced by him, if not rebutted, 
is legally sufficient to prove them Madhub Ch un- 
der Chowdhey v. Pbomothonath Roy 

[20 W. R., 264 

173. Acknowledg- 

ment of receipt of rent — Presumption — An acknow- 
ledgment of the plaintiff m a former case of having 
realised a ceitam sum of money on account of lent 
paid for three yeais may affoid some presumption that 
the older items m the account were satisfied, and, if 
that presumption could not he rebutted, might be an 
answei to an action on the older demand Enayet 
Hossein v Deedab Buz 

[W. R., 1864, Act X, 97 

174. — Receipts by 

agent of landlord — Receipts signed by the landlord’s 
agent, if shown to he authentic, aje pnmd facie evi- 
dence of payment of lent, hut not conclusive evidence. 
Ameer Buksh v Yusooe Ali . 22 W. R., 489 

175. — Evidence of rate 

of rent. — Rate admitted m other cases — In suits for 
arreais of lent, -where the account hooks put m by the 
plaintiff to establish the rates claimed by him were 
held by the Courts below to be unreliable, the lower 
Appellate Couit was considered to have been justified 
in accepting (atcoidmg to its own knowledge of them) 
rates which weie admitted and had been awarded 
m other cases Budhua Oeawan Mahton r. J uges- 
sur Doyal Singh . . 24 W. R., 4 

10. REPORTS OF AMEENS AND OTHER 
OFFICERS 

176. Report of Ameen.— Report 

on local enquiry — Of the value of a local enquiry 
lepoit made by a competent official as evidence, see 
Sarut Sundari Dabi v Prosonno Coomae Tagore 

[6 B. L. R., 677 : 15 W. R., F. C., 20 
13 Moore's I. A,, 607 
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Report of Ameen— continued 

Kalhe Doss Aohaejke u. Kinmuto Pao nim.u 
Boy 17 W. R., 472 

O.UTNDEIt COOMAII I)UTT v. JOY OirirMn u 
Dutt Mojoomdab . . 19 W. R,, 213 

177, — Reports on Jot u\ 

investigations — Unless thoic be very good giounds 
for dissenting and differing from l oporto made upon 
local Investigations, tlie Comts even in India, and a 
fortiori the Privy Council m England, m dealing 
with boundary cpiestions ought to give great weight to 
and be guided by them. Ram Gobai Hoy v. Gokd on 
Sxuabt & Co. 

[14 Moore’s I. A., 453 : 17 W. R., 285 

PHOTAB CUUNDJSK Bukkooau V S (T UNO M 0 \ m 

[19 W. R., 361 

3.78. ~ ~ Civil Pfiierdure 

Code , v jbSU— Where lotal enquny is oidcted l>y a 
lower Court, and evidence ih taken by an A menu am! 
a report made, the leturn made by (be Ameen becomes 
legal evidence uudei section l HU, Act VI H ol 1H.V.), 
which llu* Appellate Couit ih not justified m refusing 
to consider. IGwnath Randahc l lot mu a Rako 

[12 W, R„ 136 

Sjulkg Doyax Singh v . Hqdukinmw 

[24 W. R., 342 

179. Ifotdenec on spe- 

cial points —Where a Court Ameen is appointed 
a Commissioner under the Civil Procedure Code, Ids 
report is only evident c on the point to which the com* 
mission refeis , any report he chooses to make on any 
other point is no legal evidence in the case, AliJOOOL 
AJLX t>. MULLXOK SUDUKKOODKIfiJN* All Ml* l) 

[14 W. R., 493 

See Dooiicia CutntN Sttumau Chowdeuy v. Njskm 
Chang Shkmah Chowdhby 

" [24 W. R„ 208 

180. - — Local investiga- 

tion not objected &>.— Whore an order for a local inves- 
tigation under section 180, Code of Civil Procedure, is 
not objected to by the op] nisi to party at the time it is 
mode, the Court is justified in viewing as evidence the 
report of the Commissioner, and the depositions taken 
by him, being a part of the iceord. Kamiutk ha Roy 
v. Gobinh Dass IIyuachsk . , 15 W. JR , 291 

181. Act XoftKDlh v. 

78 . — The report of an Ameen under section 73, Act 
X of 1859, is i movable as evidence, und a daemon 
can be legally based upon it S tr jctn Koobr v. ID«r- 
thoo . , im W., 165: Ed. 1873, 244 

182. “ — — . '- -. '. r. — — - — — Local invest tga- 

Hon, —The report of an Ameen upon a loeal investiga- 
tion is sufficient evidence to support a decree, if it in 
believed by the Court, and considered su flu ient with- 
out further evidence to corroborate it, SlsismitAM 
llooKmm v. Ramnakain Mooeeejjw 

[8 W, R., 51 


EVIBEKCT^CIVIL OASES -continued. 

10 REPORTS OF AM EE NS AND OTHER 
< .) F P I ( 1 13 RS —co nt i nued . 

Report of Ameon -continued. 

183. — — — - — An Ameen’ h re. 

poit is evidence without any specific documents cor. 
lobornling his finding, Ekiian Cjuinokk Skin v, 
lliiRKi? Cuuhn Dm , . . 2 W. R., 278 

Oomtiw Narain Mo/oomuau v MmmosoowrN 

Duot , . . , 2W 

184. — — — — Report m to 

measurement. -Oral evidence It is necessary that 
oral testimony should be taken m outer to e fleet a 
measurement, or that an Ameen’s report must have 
depositions attached to it to make it legal evidence. 
OiiUNHBit Monkk Douhov Niuambuu Mpstokise 

1 7 W. R., 43 

185. — — Civif Procedure 

Code , tSiVKs /HV), Tin* lepoit oj a Civil Ameen and 
the depositions (atom by him an admissible as evi- 
dence under wet turn ISO, Act. VI II of 1859, Ntrnioo 
m Uhunmham St NU 11 . . 8W. R.» 267 

Annonii Gunnkk n Htiftoo ttm tun 

1 22 W, R., 350 

Hhyuuu Roy v Noimn Roy . 0 W. 001 

180. — - — — ; * Rvidmce taken 

under pincers given him , A Civil Ameen’s report 
and the depositions of the part ten and witnesses ex- 
ammed by him, must he considered, men though 
the Court exemsed its discretion unwisely and wrong- 
ly m giving him too extensive powux tUnmiA 
Chuuk Dey a, Uouioic Cupnpru i’uuoivKEmrwY 

|9W,E, 598 

187. *— — — — » Ih posit %o ns 

without report. An Ameen had been depute to 
make u loeal investigation, and bad examined certain 
witnesses, but could not examine the rest, or com- 
plete bis investigation ami draw up hm report, 
rnvmg to tin* plaintiff not paying the necessary 
expenses, Held that the depend tons of the witnesses 
without the Ameen’s report were not admissible in 
evidence. Dkiwujayan Dun r. Haw Dah Mitthk 

1 8 B. L. R„ Ap., 70 : 14 W, R., 397 

A ihrm tug on afipeal Kauku Dahh Mrmui ti, Dku 
Nahain lm - . . . 13 W, It, 412 

188. — — — — — * Civil Prove- 

dine Code f ttiolK ISO -Where an Ameen who had 
been dejmtisl to make a loeal enquiry took the dojKisi- 
iioiw on oath of Hev«*ml witnesses on both sides, and 
aftiuwvarila for further Hatisfaefiou itssirdeil the 
statements of certain perseim whose religious preju- 
dices stood m the way of their giving evidence on 
oath,"-- Held that his reports and the original depo- 
sitions on oath were receivable in evidence under 
section 180 of the Code of Civil Procedure. Dots 
Goiijnd Bimm v Chamoo Singh , 10 W. R.,j312 

180, — M widened taken 

hg Ameen. —The report of an Ameen and the «vi- 
dence reeordwl on a loeal enquiry are evidence in the 
suit, and there is no legal objection to the parties to 



( 1757 ) 


DIGEST OF CASES. 


( 175S ) 
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10. REPORTS OF AMEENS AND OTHER 
OFFICERS — continued. 

Beport of Ameen— continued. 

tlie suit agreeing that the evidence should he taken 
before the Ameen, and that the matters in dispute 
should be lefeired to him for enquiry. Sabat Chan- 
dba Roy v. Cobbectob of Chittagong 

[2 B. L. R., Ap., 3 

190 . — Report and 

map made by Ameen — A lower Appellate Court was 
held to have erred m law m taking an Ameen’ s report 
and map as its sole guide, and making them the sole 
basis and foundation of its decision to the total dis- 
regard of the other evidence on the lecord Btjstee 
Sahoo v. Jeonabain Singh . 24 W. R., 338 

191. * — Ameen giving 

credit to local rumour — In a suit for enhancement 
of rent, when the defendant objected m his grounds 
of appeal that the lates of the village m which his 
land was situated were lower than the pergunnah 
rates, — Held that the Judge had no right to take the 
report of an Ameen who did not give credit to defend- 
ant’s witnesses on account of something he heard in 
the neighbourhood, but that he ought himself to have 
examined those witnesses. Tweedie v Pqobno 
Chundeb Gangoobee . . . 12 W. R., 138 

192. Ameen’s report 

and map — When an Ameen’ s map is received m evi- 
dence by consent, and admitted by both parties to be 
topographically conect, the Court is entitled to look 
at the Amecn’s leport as explanatory of the map 
Mahomed Anwab Chowdey Raj Chundeb 
Ghose 17 W . R., 522 

193. Question of 

possession — The lepoit of an Ameen, however valu- 
able m dealing up difficulties as to the identity and 
position of lands, is, genoially speaking, of no value 
m determining questions connected with the posses- 
sion of lands m dispute m past times. Pbannath 
Chowdhey v . Mienomoyee Chowdhby 

[W. R., E. B., 39 

194. — The Judge is 

bound, under section 180 of Act VIII of 1859, to 
take notice of and pronounce an opinion upon evi- 
dence taken by an Ameen as to possession. Jannobee 
ChOWDHBAIN V . COBBECTOB OF MYMENSING 

[8 W. R., 287 

195. ■ - Proof of pos- 

session — An Ameen’s report held not sufficient of 
itself to prove possession. Ameenooddeen Shaha v. 
Asgub Abi 8 W. R. ? 464 

196. — — — < Suit for rent . — 

Evidence of measurement — In a suit for rent foi 1283, 
1284, 1285, and 1286 upon a junglebuii lease which 
piovided that the aiea of jungle lands brought under 
cultivation should be ascertained by measurement, 
the only evidence of measurement was a report of an 
Ameen made m a previous suit m 1879, the accuracy 
of which leport was not proved m the piesent suit 
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10 REPORTS OF AMEENS AND OTHER* 
OFFICERS — continued. 

Report of Ameen— continued. 

Held that the leport itself was not admissible in evi- 
dence Denobundhtj Ghose v. Nistabini Dassee 

[12 C. L R., 50 

197. Civil Procedure 

Code , 1859 , s. 180 — The report of an Ameen m a 
proceeding to make a partition, which is a judicial 
proceeding under section 180, Act VIII of 1859, 
must he treated m the same way a9 the repoit of an 
Ameen in an ordinary suit The report and deposi- 
tions aie to he taken as evidence m the suit, add to 
form part of the record The Court is not hound by 
the leport, but ought to enquue fuithei into the 
mattei if there is any necessity for so doing, and to 
examine witnesses bond fide tendeied for examination 
Azim Sabung v. Abimooddeen . 17 W. R., 270 

198. Without juris- 

diction — The proceeding of a Court Ameen in a sub- 
division wheie he has no jurisdiction cannot he a 
legal proceeding or legal evidence Nidhgo Sibcab 
v. Phibbippe . . . .10 W. R., 153 

199 . Reports of officers appoint- 

ed under Bengal Regulation I of 1814. — 

Repoits of officers appointed under Regulation I of 
1814, if received as evidence m the first Court, and 
not objected to m the Appellate Court, may, under cei - 
tain cncnmstances, he accepted quantum valeat 
Bhikoo Sahoo v Teik Abi Khan 9 W. R. s 86 

200. Reports made by Collec- 

tors acting under Madras Regulation VII of 

1817. — Evidence of private rights . — Reports made 
by Collectors acting under Madias Regulation VII of 
1817 are not to he regarded as having judicial author- 
ity when they express opinions on the private rights of 
parties , but being the leports of public officers made 
m the course of duty and under statutable authority, 
they are entitled to great consideiatxbn so far as they 
supply information of official proceedings and liis- 
toneal facts, and also m so far as they are lelevant to 
explain the conduct and acts of the parties in relation 
to them, and the proceedings of the Government 
founded on them. Muttu Bamabinga Setukpati 
v. Pebianayagatjm Pibbai Zemindab of Ramnad 
v. Peeianayagatjm Pibbai . L. R., 1 1. A., 209 

201. Report of Special Commis- 

sioner. — The report of a Special Commissioner was 
held to be inadmissible as evidence, as it did not come 
within any piovision of the Evidence Act which would 
make it admissible Leelantjnd Singh v Laku- 
puttee Thakoorani . . 22 W. R., 231 

202. Report of mouzadar. — Re- 

port of officer not competent under s 180 , Civil Pro- 
cedure Code , 1859 . — The report of a mouzadar, not 
being that of a peison competent within the meaning 
of section 180, Act VIII, 1859, to report upon mat- 
ters in process of judicial decision, may he disiegaid- 
ed by a Civil Couit. Rajaram Kabita v. Roofa 
Kagatee Kabita . . . 13 W. R.,113 

3 h 
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203. — - — — Beport of MunsifFon local 
investigation.— A Munsitrs report- ol’ a local in- 
vest, igntion, when not shown to he substantially erro- 
neous m its data or reasoning, should convey the gi out- 
cat weight as evidence of the facts it sets t’oith. 
Wise v. Amebroonissa Kicatoon 3 W. B., 219 

204. Judgment on 

facts observed by Judge but not f roved — In a suit 
respecting boundaries, the Mtiusiff, before settling 
the issues m the case, visited the locality, and m Ins 
judgment relied upon certain facts which had come 
under his observation during his visit. These facts 
were not proved by any evidence, and the MunsifE did 
not make any report as to them The District Judge 
reversed the MunsilUs decision on the oral evi- 
dence given m the ease, holding that ho could not take 
notice of the facts observed by the Munsifl! himself, 
and on which ho had based his judgment. Held 
that, though the result of the ompuiy instituted by 
the Munsitf was not evidence aceoiding to tin* defini- 
tion m the Evidence Act, it was a matter before the 
Court which might have been taken iuto considei - 
ation ITeld, also, that the Mans iff should have put 
the result of Ms investigation upon paper. Jos: (JOo- 
AEAlt V . BUNDHOO LALL 

[I. L, E., 9 Calc., 363 : 12 C. L. B., 490 

205. Beport of nazir.~~ 0 i v i l 

Procedure Code , 181)9, e. l8Q.—Ammi,~~~AH XU of 
1656*— The report of a nazir deputed to enquire mto 
the condition of property in dispute under section ISO, 
Act VIII of 1859, is admissible m evidence, although 
he was not an Amuen appointed under Act X II of 185(1. 
BUZAU ROHIM v LCTAFCTT IIOSSMIN, ICnODEJOON- 
nissa Bibee v. Lutabitt Ho^seik 

LW. B., 1864, 171 

206. — Beport of sheristadar.-— 

Ciml Procedure Code, 1855, j 180.— The icport of a 
shei istadai is nert, under section J80 of the Doth* of 
Civil Procedure, and in view ol the fact that there 
was a Commissioner attached to the Court, legal evi- 
dence, BXJNATli: fchNGII V. IWBUliJEET Koomb 

[8 W. B., 331 

207. — ■ — Local investi- 

gation —The repot t of a sheiistadar, after local in- 
vestigation, cannot be legal evidence, unless it is shown 
that no Civil Court Ameen was available for the duty 
m the distiict. Goiuok Chundee Kool v I)oo- 
eheb Ram .... 12 W. B,, 209 

11. MISCELLANEOUS DOCUMENTS. 

208. Acknowledgment.— Admit. 

swn of amount of debt.— An unsigned paper, by 
which a person who agreed to the contents of that 
admitted that he owed the amount there 
stated, received in evidence as an acknowledgment in 
a suit for recovery of the debt admitted by such 
acknowledgment. Eduljeb Fbamjee v , Abbooba 
Hajbe Chbrak 

[1 Hoore’a I A., 461 ; 5 W. B„ P. C., 58 


EVIDENCE-CIVIL CASES ~~?tmhn tml * 

1J. MISCELLANEOUS DOCUMENTS euntioneJ, 

209. - * — BundobUBt paperM. tin 

den<e of comment emeu f of tenure and assess mmt of 
rent. Bundolmst papeis are nothing none than a 
e< ml tun porn neons record of tenures mm they ousted m 
the years specified, and do not, m utty way import tho 
commencement of a tenure or a living oi the rent at 
that particular time, Dhun Sinoii Ko v r. Citt'N* 
Dial Kant Mookkujkk . 4 W. B., Act X, 43 

210. — - Canoongop pnpom ^ Pro* 

eeeduigs of settlement of hen tint deuce of p* r» 
gunnah rates and measurement. Cuiu tongue papers 
and pioeeedmgH of Holtlomout ollleers arc good e\i 
deuce in questions of peiguimah rates, standards of 
measurement, mid the like, Nhnd Drvrrvr v. 'f \ u \ 

0 it AND I hi t T! t B 1211 A H K K . 2 W. IL, Act X. 13 

2X1, — - — - . Evidence of rate 
of rent How far and when cutioongoe papers ate 
admissible as evidence for the mmutluriiH to the rate 

01 lent, paid by the ryoi. Kukkromoni H thwern 

m Khkjov Uoiimn UimAt, , . 7 W. ID, 533 

212. - — — - - Evidence of pro-* 

per e^siWz/.— Old enuoougoe papers cannot, in the 
nhsenee oi evidence to show what they are and that 
they came out of proper custody, he ieceh«d in e\U 
deuce; before such papers can is* admitted ns evL 
deuce against a party it must la* shown how they can 
be used against him Dwahka Nviii Cm » M'R- 
iKJTTY V * Tara SOUNUKUY Bn HMilNTK 

1 8 W« H,» 5X7 

213. — — - Collection piipOfR, Papers 
to refresh memory. -Collect ion papers are no eu* 
donee per se ; they can only he used when they are 
produced by a jiovhou who ban collected rent in ac- 
cordance with them, and who merely use* them for 
the purpose of refreshing his memory, M A limit: n 
Mahmoud i>, 8ai?ar Am .L L, 11 Cwia* 407 

214 , — — Criminal Court, Proomul- 

mgs m. Suit for damages for assault . Pm watts 
conviction of defendant . -hi a suit for damages lor 
an assault, the previous conviction oi the dehndaot 
m a Criminal Court is no evident e of the assault. 
The factum of tin* assault must he fi led in the Civil 
Court. Am Bhkhu a. 8 am run dihn 

[2 B. L. B„ A, C. f 31 : 12 W. B„ 477 

215, — - Plea of guilty, 

— Verdict of conniption ,*" A plea of gmlty in tho 
Criminal Court may, hut a Veidiet of convict ion 
cannot, he eonmdt*red in evblems* in a mil ease. 
SmrMBoo On under Chow nay r. Moomm Kv- 
BUBrT , , low, turn 

210.—————- — — — - - - * tii Utility on facts, 

— A proceeding of a Cuminal Court, is oof admin* 
siblo as evidence $ a Civil Court is hound to find f h» 
facts for itself. KjiUAMHToouuAit a. Uuornut Hoa* 

skin 0 W» B,» 77 

217. — — — Judgment In art* 

minal case. —In a suit for arrears of vto$ from a 
putneodar, whore plaintiff Htatnl that lie liad, on uu 
allegation muk by dufoudant tluit a daeoity hatl 
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Criminal Court, Proceedings in— continued. 

taken place in liei house, allowed her an abatement, 
hut finding from a judgment of the High Court that 
no such dacoity had taken place, he claimed full 
rents, — Held that the High Couit’s judgment was 
admissible, with a view to ascertain the truth of 
plaintiff's case. EnayET Hossein v Khoobttn- 
nissa . . . . 9W.E l} 246 

218. • Title to stolen 

property* — Verdict of Criminal Court — The verdict 
of a Criminal Couit with respect to the alleged theft 
of notes is no evidence of the ownership of such 
notes. Panna Lall u. Gopiram Buzuriah 

[3*33. Ij. R., Ap., 2 

219. — J Proceedings 

under Act IV of 1840 — Held (by Mark by, J), that 
a Judge was justified in rejecting as evidence a pro- 
ceeding under Act IV of 1840 Abdool Ali v. 
Mullick 8udderoqdeen Ahmed 

[14 W. R., 493 

220. Documents filed 

in case under Criminal Procedure Code , s. 318 . — 
Documents filed in a case under section 318, Code of 
Criminal Procedure, cannot be accepted as evidence 
in a suit before a Deputy Collector. Oiioobitn Singh 
V . Dhoobttb Singh . . . 11 W. R., 171 

221. Deceased person, State- 

ment by. — Statement against 7ns interest or pro - 
pneiary light — The punciplc upon which the ad- 
missibility of a written statement made by a deceased 
person is determined is, whether it has been made 
under such circumstances as make it reasonable to 
suppose that it was done bond fide , and that the alle- 
gations it contains aie true, and if, as a whole, it is 
against the interest or the proprietary right of itB 
author, such paits as aie m his favour cannot be re- 
jected. Leelanhnd Singh v . Lakhputtee Tha- 
bo oh a ni . . . 22 W. R., 231 

222. — Depositions. — Living wit - 

ness es. — -Depositions of witnesses m a former suit 
aie not admissible m evidence when those witnesses 
are living, and their oral evidence is procurable. 
Harish Ohunder Chuckerbutty v Tara Chand 
Shaha , . . . 2B. L. R., Ap,, 4 

Niepal Singh a. Goyadat . 3 Agra, 311 

223. * * D ep o sitio ns 

irregularly taken on commission — Where a Com- 
missioner took the evidence of witnesses when the 
last' return clay of the commission had expired, it 
was held that the depositions of the witnesses weic 
not admissible in evidence in tlie cause, Gregory v 
Dooly Chand . . . 14 W. R., O. C., 17 

224. Document receipt-book.— 

J Book kept by attorney — Receipt given by defendant 
for documents of title , — Admission . — A witness (an 
attorney) cannot refer to his documents receipt- 
book, m order to enable him to say whether a docu- 
ment of a particular character and date was m his 


EVIDENCE— CIVIL CASES— conti nued 
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Document receipt-book— continued. 

possession on a particular day. A leceipt by the de- 
fendant for documents relating to Ins title m a suit 
is receivable in evidence as being m the nature o£ # 
an admission signed by the defendant, Madhab 
Chttndba Dutt v Rajkisto Sett . Cor., 148 

225. Enhancement of rent. 

Evidence of ground of.— Increased value of 
produce , Evidence to prove — In a suit for en- 
hancement of rent, the plaintiff, among other giounds, 
contended that the value of the produce of the land 
had increased, and called witnesses belonging to the 
cultivating class, who stated from memory the prices 
which had pi evaded m the locality for a number of 
years Tbe District Judge consideied this evidence 
to be no safe guide to tbe value of pioduce, which he 
held could only he pioved by tradeis and mei chants 
with books pf accounts, by which thou memory could 
be leficshed and tested Held that the evidence ad- 
duced^ was relevant, and entitled to consideiation 
Hero Pees ad Boy v . Womatara Be bee 

[I. L. R., 7 Calc., 263: 8 C. L. R„ 449 

226. Entries 1 by officer of 

Court. — Evidence Act (II of 1855), s 4. — Entries 
by nazir — Issue of warrant —Under section 4, Act 
II of 1855, a Court is entitled to refer to entries 
made by its own officei, the nazir, and find thereon 
that a wan ant had been issued m accoi dance with an 
application admitted to have been made Nilrunt 
Chuokerbtjtty v. Sheo Narain Kognwar 

[8 W. R., 278 

227. Government Gazette. — 

Conditions of sale, P) oof of — Suit to cancel pat n% 
tenure — The Government Gazette containing the ad- 
vertisement of sale and a printed paper purporting 
to he the conditions of sale alluded to in the Gazette, 
and issued from the Master’s office m the name of 
the Master, were admitted in evidence to prove the 
actual conditions of the deed of sal* Jotendro 
Mohhn Tagore v Brojosoondery 

[W, R., 1864, 50 

228. Handwriting — Forgery — 

Where evidence could have been adduced, and was 
not, as to a handwriting being foiged, and the Judge 
by comparison with other handwriting held it to he a 
forgery, such finding was disappioved of. Kurali 
Prasad Misser v Anantaram Hajra 

[8 B. L. R., 490 : 16 W. R., P. C., 16 

229. Issumnuvissi papers.— En- 

hancement of rent. — Possession — In a suit by a pur- 
chaser of a patm at a sale for arrears of lent to en- 
hance the rent of the ghatwal under Regulation VIII 
of 1819, — Held that issumnuvissi papers for 1811- 
1813, stating that the amount held by the ghatwal 
was 100 bigas, did not entitle the plaintiff to enhance 
the rent of the surplus over that 100 bighas in the 
face of satisfactory oral evidence of long umntei- 
mpted possession Parqttharson v Dwaekanattth 
Singh . . 8B.L.R.,504 

S. 0 Earqtjharson v Government op Bengal 

14 Moore's I. A., 259:16 W. E„ P. C., 29 
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Affirming E nmxm v. Government 

[8 W. H., 223 

- and Government v, Fbbgttssok . 9 W. B., 158 

230. Kabuliats.— Evidence against 

Hurd parlies , — In a suit for declaration of title and 
confirmation of possession, where plaintiff claimed as 
having' the right, title, and interest of the former ze- 
mindar in execution of a deciee against him, urging 
that the lands were part of the Idias lands ol the 
estate, and defendants claimed the lands as part of 
their maurasi tenure obtained from the same zemin- 
dar, — Held that attested kabuliafcs filed by the plain- 
tiff, though good evidence as between plaintiff and 
the tenants of the land, could not, m regard to a third 
party, he held as evidence in the absence of the ten- 
ants themselves, who should have been examined. 
Mohtma Ojuwmm CHcrcKERBimY 9. X^oohno 
Ohundbe Baneejeb » * . 11 W. B.» 165 

231. Letters.— Letter from tfudgo 

as to 'irregularity in return to commission.— & 
letter from a Judge cannot he given m evidence 
to show that a formal return, made by him on a 
commission to examine witnesses, was wrong. Land 
Mortgage Bank oe India ®, MwsuiiAh 

[1 C. L, B., 239 

$532. * * Letters between 

members of a joint family and the hurt a of the 
family,— In a suit by a member of a joint Hindu 
family to recover possession of certain property al- 
leged to belong to the joint estate, but winch had 
been purchased by the defendant at a sale in exe- 
cution of a decree against It,, a member of the 
family, for his separate debt, letters between H, the 
leurta of the family, and It., relative to the purchase 
by the hitter as his separate property of the estate in 
dispute, were admitted in evidence as against the 
defendant. Bonn 8ma Dooduoqria v. Gunks e 
Oh under Sen 

[12 B. L. P. C„ 317 : 19 W. E., 356 

233. Market rate.— Ascertainment 

of market rate in suit on an agreement of indem- 
nity, — Whore the Court has had the advantage of 
having in evidence before it a record of the market 
mte of auy particular day made up by a broker 
of intelligence and expet ienee, such a record should 
be received hb evidence of the particular state of the 
market on that day. Narajn Cuunder Diier v, 
Cohen . . . LL.R., 10 Calc., 665 

234. Marriage, Begistratjon of. 

— Megistralion of Mahomedtm marriages, — liesU- 
tution of conjugal rights — Long. Act X of 1871), s. 
6, seh. A . — Copy of entry in register , — j Windenee,— 
A husband and wife, Mahomodans, registered their 
marriage under Bengal Act J of 1870, setting out in 
the form prescribed in schedule A to the Act, as ** a 
special condition ” that the wife under certain cir- 
cumstances therein set out might divorce her hus- 
band. These circumstances occurred; and the wife 
divorced her husband. Held, in a suit by the hus- 
band for restitution of conjugal rights, that tlu* 


EVIDENCE -CIVIL C ASES ^eantimmL 
11. MJH0KLMNKOU8 DOOlfM KNTS —mntinml* 

Marriage, Begistration ot'~~cmifinued, 

“special condition* 1 was a matter which, under the 
provisions of the Act it was the duty <d Mu* M a home- 
dan Registrar to enter in the register, and therefore 
a copy of the entry m the register was legal evidence 
of the facts {herein contained, IvUAOim Am a, 
Tajimunissa . > lb. B., 10 Calc., 807 

235. Mercantile custom,— Usage 

of carriers,— Liability of carriers for damage to 
goods.—Tbi) defendants, carriers between Hongkong 
and Bombay, by a condition annexed to their hill 
of lading, stipulated that they should not Ik* mqnm- 
siblo for damage to goods arising from insufficiency 
of packing. The plaintiff shipped certain goods in 
one of defendant’s steamers in packages which* though 
m fact insufficient, were packages of tin* kind ordina- 
rily used for the conveyance of such goods film* 
Hongkong to Bombay, In an actum brought to 
recover damages for injury to the packages, - Held 
that evidence of mercantile usage or custom would Im 
admissible to show that the words insufficiency of 
package should not bo taken m their ordinary nense, 
but as meaning insufficient according to a special 
custom of the Oltiua trade, PENiNsun.Mi and Ojuicn* 
tab Steam Navigation Co. v, Manioicji Nahain,h 
Badbha .... 4 Born,, 0. C* 169 

238, - — * Mutation puoeomliftgi, - 

Hoi donee AH, 8(h — Statement in mutation pro* 
omiing>*~- u I)QeumtuifiiI ' — In a suit for recovery of 
lands claimed partly in virtue of rights obtained 
under a kobala and partly in virtue of rights pur- 
chased at a sale in execution of a decree m which the 
lower Appellate Court refused to recognise a slate* 
meat made before a Collector in a mutation proceed- 
ing ns a “document” under the Kvultmtai Act,— Held 
by the High Court that a statement made before 
a Collector in a mutation proceeding is a document 
entitled to he received as evidence under seel ion 
80 of the Evidence Act, BlfinuiK La 1 , 1 * c, Rhuusrk 
Khan 26 W, XL, 134 

237. Notes of depositions, AW* 

donee irregularly taken,— Rough notes taken down 
by an Assistant Collector of what was said by wit- 
nesses whose depositions are not recorded are not 
evidence such as is required by law, and un opinion 
based on such evidence is without legal validity. 
Baba Tiiakoor v . Mbuiuiurn Binou 

114W, B., 289 

238. Partition pnpors. - tCHdemm 

of rate of rent Butwara papers are only evidence of 
the proportionate assessment of Government revenue 
payable by proprietors after partition, not evidence 
binding ryots as to what holdings are theirs, or what 
are their arrears, rates, or periods of occupancy, 
Drobo Moyer Gosmanee 0 , Uuuimo Hosa Koon* 
^00 . * 10 W. B., 107 

239. — ~ — — — — — TtuHmra chit* 

fas, Suit to set aside summary award,— A but* 
warn between zemindars is not hlmliug in any way 
on tlio ryots, aud but warn chittas are no eviduueu in 
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a amt for possession of a ;jote and to set aside a sum- 
mary award under Act XIY of 1859, section 15 
Gopal Citonler Shaha v. Madhub Chunder 
Shaha .... * 21 W. B., 29 

240. — Putwara pa- 

gers — Lands comprised in estate — Private butwaia 
papers aie good evidence towards showing what lands 
werem fact comprised in the estate at the time of 
butwara. Dwarkanath Boy Chowdhry v. Huro- 
nath Roy Chowdhry . . W. B., 1864, 238 

241. Petitions. — Petitions stating 

fact of conveyance — Suit for possession — In a suit 
to recover the possession of land, the petitions of 
alleged owners, through whom the plaintiff claimed 
title, presented to the Collectoi and to the Principal 
Sudder Ameen, which respectively stated the con- 
veyance from the one to the othei, and from the last 
supposed owner to the plaintiff, were tendered as evi- 
dence of the plaintiff’s title, without production of 
the deeds, or even evidence that such alleged owners 
had ever been m possession of the property, J Held 
that the petitions were not admissible m evidence. 
Clarke v, Bindabun ChundEr Siroar 

[Marsh., 75 : 1 Hay, 137 : W. B., F. B., 20 
1 Inch Jur., O. S., 97 

242. Pleadings. — Statements m 

verified written statement —Statements made m a 
verified written statement of a party are not admis- 
sible in evidence (Bayley, J., dubitante ). Mookta 
Keshee Dossee v. Koylash Chunder Mitter 

[7 W. B., 493 

243. — - Declaration in 

pleadings — Decimations made m pleading, in suits 
instituted befoie the Code of Civil Procedure came 
into operation, were inadmissible as evidence of the 
facts stated therein. Narappa Binappa Hegkdi v. 
Gapayabin Kapaya 

[2 Bom., 361 : 2nd Ed., 341 

244. - Written state- 

ment — A written statement is not legal evidence, al- 
though the same penal consequences may follow from 
it if false as from a false deposition. Ijjutoolah 
Khan v. Bam Churn Gangooly . 12 W. B., 39 

245. Possession, Fact of— Admis- 

sibility of evidence. — Statement by witness — A state- 
ment by a witness that a party was m possession is 
in point of law admissible evidence of the fact that 
such # party was m possession Maniram Deb v. 
Debi Churn Deb 

[4 B. Ii. F. B., 97 : 13 W. B„ F. B., 42 

Contra , Ishan Chunder Behara v Bamlgchun 
Behara . . , . OW.B.,79 

246. 1 ■ ■ Begisters.— Registration of 

tenure * — Common registry — Act XI of 1859, s. 39. — 
The fact that a tenure is registered m the Common 
Registry undei Act XI of 1859, section 39, is not of 
itself pnmd facie evidence that such a tenure exists. 


. 

EVIDENCE-CIVIL CAUSES— continued 
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Begisters — continued. 

Lakhynarain Chuttopadhya v Gorachano Gos- 
samy . I. L. B., 9 Calc., 116 : 12 C. L. B., 89 

247. Registers of 9 

choicer an lands — Public o ecords — The legisters of 
chakeiau lands are public records supposed to contain 
a conect list of the ehakeran lands m existence at the 
time of the decennial settlement. Collector op East 
Burdwan v Imdad Ali . W. B., 1864, 358 

248. » ■ 1 Proof of regis- 

tration of document — Suit onbond . — Before enforcing 
a duly registered bond, without a suit, pi oof of the 
signatuie or handwnting of the Registrar is not ne- 
cessaiy The bond, with the fuitliei agieement en- 
dorsed thei eon when legisteied, becomes a record, and 
is of itself pnmd facie proof of legistiation, and this 
with reference to the further agieement, as well as to 
the instrument itself. Hobeebo Sobair v Hossein 
Ali ... 5 "W. B., S. C. C. Bef„ 14 

249. Bent-roll.— Suit for arrears 

of rent . — In a suit for arrears of rent the rent-roll 
is not to be accepted as conclusive evidence. Sur- 
praz Khan v. Tasawur Ali . 2 Agra, 253 

250. Boad-cess papers. — Evidence 

Act, s. 13 . — Under the Evidence Act, section 13, road- 
cess papers are evidence quantum valeant Daitari 
Mohanti v. Jugo Bundhoo Mohanti 

[23 W. B., 293 

251. Road-cess re- 

turn by shareholder. — Peng. Act X of 1871 , soli . — 
A load-cess leturn made by a shareholder under the 
schedule of Bengal Act X of 1871 is not admissible as 
evidence against another shareholder Nusseerun 
v. Gouri Bunker Singh . . 22 W. B., 192 

252. Settlement papers.— In a 

suit for an ears of rent it was held that settlement 
papers were only corroborative evident and under the 
circumstances insufficient to prove the yearly rental, 
Bunwaei Lall v Forlong 9 W. B., 239 

253. Entry by settle- 

ment officer — Evidence of facts recorded — An entry 
made by a settlement officer on the iei>oit of a co-sharer, 
and on the strength of the report ot the putwan and 
canoongoe, is, as a lecord framed by a public officer, ad- 
missible as evidence of the facts lecorded Kinbar 
Dansha v . Gokurun * . .3 Agra, 316 

254. Entries duly 

made %n settlement proceedings — Entries duly made 
m settlement proceedings with respect to matters 
therein properly recorded, are, as against cultivators, 
evidence of such matters, although such evidence may 
be rebutted by other more reliable proof, if it be pro- 
curable. Dabeb Lal v. Goolzar Rae 

[2 3ST. W., 394 

255. ■ Papers on settle- 

ment proceedings by Deputy Collector. — Evidence of 
acquiescence of Collector . — Where a memorandum o/ 
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Settlement papers— continued. 
an older made, or proposed to bo mode, by ft Collector 
upon a reference by lus subovdimto, wlnoli was found 
on a paper taken from the middle ol ft Hottlennmt 
rtecord, was uioducod in Court m that lorn without 
explanation, and used by tlio JudRe as evidence ol ac- 
quiescence, —EM that it was not susceptible of use i in 
that way, nor could it bind tlio Collector Kttssik 
Lai Shaha Ciiowdhby v Pmw 279 

256, . Signature.— Proof of signa- 

ture — In considering whether a signature is genuino 
or not, it should not be compared with a document not 
before the Comb, or with one of winch the authenti- 
city 18 dotthtful* aURUMUETM NAX-tTJ)U t). PAl>rA 
Nayudu Mad., 164 

• Small Cause Court, Pro« 


257. — - - ~ - , 

ceedings in. — Smt on deerea of Cheat l Cause Court, 
—Certified copy of reconL ~~~ In waits on decrees ol the 
Small Cause douit, Calcutta, a copy oi the rccoul 
duly certified by the clerk of the Court, if it appears 
from such copy that the anginal has been duly 
authenticated by the Judge, is suffiuent to prove the 
decree Haronarayan v, Marik Singh 

[7 B. Ij. R., Ap., 61 


258. 


fleeced of pro* 


eeedmqs of Small Cause Courts Summons- books 
The summons-book of the Small Cause Court, Calcutta, 
admissible in evidence, though not signed by the 
presiding Judge. Quekh v Nakttr Suuub 

[6 B. X*» 


259. 


Authentication 


of records The record of proceedings in the Small 
Cause Com t is not admissible in evidence unless 
authenticated by the signature of the presiding J udge. 
QtriSBN v. Shib Oiiandra Doss 

[0 B. L. B„ 730, note 

260. ~ Survey and measurement 

papers . — -Survey f ro ccedi n(f v — -A? v id cnee .id, 2855, 
jT 15 —Survey proceedings il‘ made without rdtueneo 
to litigation then pending are not only evidence but 
are to be presumed to be correct, and it is beyond the 
functions of the High Court in special appeal to lay 
down any rule as to corroboration of such documents. 
Bam Kabain Doss v. Mohesh Ohunbkr Banetwrk 

[19 W. R., 202 


261. 


J tfnal tested 


cMUas .— Where a party putting in chittas culled in 
a witness to attest them, but the witness did not do 
so, and the paity did not apply to the Court to com- 
pel hi m to do so, the chittas were hold to be no legal 
evidence, even though admitted by the Lower Court 
without objection from the opposite party. ijjti'i'OO- 
XiAh Keak d. Bam Churn (Jangoody 

[12 W. R,., 39 

- - Government 
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nnrd 

263. 


(ft itfas 


Boundanf disputes .— Ohittalw are evidence of title m 
boundary disputes, it an account* is given ol them, and 
they arc properly introduced and verified, hiron- 
khxna Chovvduraxn ©. 1UJ MoffirN^Bo^n ^ 

Giulia* made 


chittas. — Ad III of 1881, .% 5#,— Under section 58, 
Act III of 1851, Government chittas are admissible 
as evideneo in cases m Chittagong. Mahombd 
Budye Sirdar v, O^jseoodrm , 10 W, 340 


264. — r n 

on boundary dupu/ci .— Chilton made “ u . tlu * ‘f 1 ' 11 ’ 
Sion of a boundary dispute me evidence of title wbeiu 
the question of homularies anses m aftotlun suit. 
Kadiia Cihjbh Gangoom 0 . Anu.ni^.^ e ^ M4 

Chittas in re- 


265. • — — — . . 

sumption proceedings * — Cluttahs and maps made m 
contemplation of resum ption pioceediugM m the pre- 
sence of both sides and signed by t be part ies are 
legal evidemv. &iam Cuahu Uuohi; Ham K wi-to 
Hrwrah ... • 19w. 


268. — — — ; 

mcasiu ement papers and maps, (Vrittleidcd copies 
<>1‘ sui vey measutomont chittas and held books are ad- 
missible m evidence. (Iopkknatu Himiu e. ANhNh 
Mm MR Dmiua . 8 


Copies of 


267. 


Clnttas, At* 


testation of chittas, -Where tblM'»« umv produced 
by plaintiff as evidence oi lertam lands being m*u, it 
Was held that tlwy were suftiehnily attested by the 
deposition of the village goumstuh* that they were the 
chittas of the village while he was gommbuh, and that 
lus had been present when, with their assistance, a 
purtal measurement had been earned out In f he village. 
1)a hum I’mwuAB Chawkiuhb ». Ham < "kmaij 
W. E., 443 

Measurement 


288. — — — — - 

paver*. — Knidenee of (if In. -Measurement, j«ijicr» of 
iv ajiniwM made for tliu purpose ol a partition aru 
admissible as evident*e as to title as show tug wind the 
tfomnulari consisted of, though the part if am may not 
have been carried out. AttCWl* (huiMnnu IhiV e. 
UmtoNATH Boy . * * * « ™ 


269, 

papers 


Measurement 


paver# — A lower Appellate Court was held to have 
been fully justified in rejecting measurement papers 
an inadmissible ra law, when: no l»sK.f was Riven to 
sliow m wlmt cmumislaiu’es, wider wind- nnUwrity, 
ami for wliftl purpose they bail been prepared. ,f HA- 

Bfiis Baboo v, Bunduoo Sahoo . 15 W# R., 


270. 


Measurement 


paper*.- Measurement pnpers eumilit Ik- treated as 
inadmissihle m evidenee heeause net aside by the deci- 
sionn of the lower CourtH, if thene demsimts have l Mil 
reversed by the UirIi Court. <kmtNl> Mewiw ». 
OoorMB Biinauu'i* . * - 18 


271. 


Chittas mads 


bp revenue officers, * ChitfuM made by t he revesuui 
authontieri in the (ouraeol mctiHuremHit of a Uyvern- 
mmt niciml atand prccwtly on the name footing un 
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ckittas made by them m enquiries relating to revenue, 
and aie equally admissible m evidence, the cneum- 
stance that the proceedings i elate to a khas estate 
cannot depnve them of the character of public pro- 
ceedings upon matters of public interest Taruck- 
NATH MOOHERJEE V. MOHKNDRONATH GHOSE 

[13 W R, 56 

Mooohee Ram Majhee v. Bissambhur Roy 
Chowdhry . . .24 W. R., 410 

272. — Suit for abate- 

ment of rent . — Lands washed aioaij — Measurement 
papers — In a suit foi abatement of lent on the 
ground that part of the talook has been washed away 
by a rivei, measurement papeis prepared by the 
revenue authorities m a case between Government and 
the talookdar, m respect of a shaie belonging to 
Government m the zemmdari of the zemindar, aie 
not admissible as evidence agamt the latter, they being 
res inter alios acta, Aezurooddeen « Shorossheb 
Bala Dabea . . Marsh., 558 : 2 Hay, 664 

273. Thakbust papers. — Loazima 

and thaha papers — Loazima and thaka papers aie 
legal evidence quantum valeant Shtjsee MoOkkee 
Dossek v Bissessurbe Dabee . 10 W. R., 343 

274. — Evidence against 

pi opnetors of estates , — Thakbust papers aie pnmd 
facie evidence against the pioprietois of estates com- 
pieliended in them. Kales Tara Debia v Nitti- 
ANUND Shaha . . . .12 W. R , 90 

275. Translations. — Translation of 

document bif Court Interpreter. — Authority of — 
Meld that the translation ot a deed by tliemteipreter 
of the Court must be accepted pi imd facie as conect, 
and as evidence ot the contents of the deed. Muz- 
HUR HOSSAIN V. DlNOBUNDO SEN 

[Bourke, O. C., 8 : Cor., 94 

276. Variation of rent, Proof of. 

— Zemindars p ap ers.— r L emindar’ s papers filed oi 
attested by gomastahs aie not conclusive pi oof of 
vaiiation, unless it can he shown not merely that the 
jama-wasil-baki and similar papers show a varying 
rate, hut that the ryot has paid at a vaiymg rate. 
Gopal Mundul v. Nobo Kishbn Mookerjee 

[5 W. R., Act X, 83 

277. ■ — - Wajib-ul~urz.— Pre-emp txon 

< — Custom — Record of rights — Onus prohandi — A 
wapb-ul-urz prepared and attested according to law is 
primd facie evidence of the existence of any custom 
of pre-emption which it records, siich evidence being 
open to be rebutted by anyone disputing such custom. 
When such a wajib-ul-urz records a right of pre-emp- 
tion by contract between the shareholders, it is evi- 
dence of a conti act binding on all the parties to it and 
then representatives, and there will he a presumption 
that all the shareholders assented to the making of 
the record and m consequence were consenting parties 
to the contract of which it is evidence, and it will be 
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Wajib-ul-urz — continued • 

for those sliaieholdeis repudiating such conti act to 
lebut such piesumption Isei Singh v Ganga 

[I. L. R., 2 All., 878 

12 SECONDARY EVIDENCE. * 

(a) Generally 

278. Production of best evi- 

dence. — Written documents — Evidence of author- 
ity of agent — It is a cardinal rule of evidence, not 
one of technicality hut of substance, which it is dan- 
gerous to depait from, that vheie written documents 
exist they shall be produced as being the best evi- 
dence of then oun contents Special authonty of an 
agent to sign an acknowledgment of debt under sec- 
tion 20, Act IX ot 1871, cannot he proved by second- 
ary evidence of the contents of a lettei, the non- 
production of which is not satisfactorily accounted 
for DAomoyi Debi v Roy Luchmiput Singh 

[L. R., 71 A., 8 

Man Singh Mahtoon v. Bhaik Narain Mah- 
toon 19 W. R., 210 

279. Condition for admission of 

secondary evidence. — Accounting for non-pro- 
duction of original of document — Evidence of con- 
tents of document — By the law of evidence adminis- 
tered m England, which has been m a great measure, 
with respect to deeds, made the law of India, the first 
condition of the light to give secondary evidence of 
the contents of a document not produced m Court, is 
the accounting for the non-production of the oiigmal, 
Bhubaneswabi Debi v. Harisaran Surma Mqi- 
tra . I. Ii. R., 6 Calc., 720: 8 C. L. R., 337 

280. — Evidence Act, 

s gi — Oral evidence where pottah is not produced. 
— Where the contents of a lease (pottah) are in any 
way in question, it is necessary to prove them by the 
pioduction of the document,* wheie this is not the 
ease, hut it is only necessary to prove possession for 12 
years, then, although the lease would have shown it, 
oral evidence of the pottah is admissible Kedar 
Nath Joardar v. Sureoonnissa Bibee 

[24 W. R., 425 

201. Mon- procurable 

hty of original document — Until a party has exhaust- 
ed all the means prescribed by law for compelhng a 
witness to produce a document known to be with him, 
and so long as the original is procurable, or its loss 
not satisfactorily accounted for, secondary evidence 
cannot be admitted Gkeesh Chunder Lahooreb 
v Ramloll Sircar. Roopmonjoree Chowdheain 
0 Ramlall Sircar . . 1 W. R., 145 

Muhammad valad Abdul Mulua v. Ibrahim 
valad Hasan . . 3 Bom., A. C., 160 

Wuzeer Ali V Kalee Coomar Chuckerbutty 

[11 W. R., 228 

282. Proof of coming from pro- 

per custody. —In accordance with former rulings, 
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(a) Gbnkeadly— continued. 

Proof of coming from proper custody— 

continued. 

Alluchco v. Kashee Chcnder Putt, 1 W. It., 181} 
a^d Gooroo Pershad j Roy v ByTcunta Cktinder Roy , 

6 W. 11, 82, it was held that, before a document, 
of whatever age it may he, can he put in as legal 
evidence, there must ho sworn testimony as to the 
custody from which it has come. KLalee Tab a 
Debi t Nitianund Shaha . 12 W. R., 90 

283. - Proper custody —Identity of 

signature — Where a pottah had no attesting witnesses 
and was not capable of direct proof, it was held 
to have been established hy the fact of having come 
from proper custody, corroborated by the exact iden- 
tity of the grantor’s signature with his admitted 
signature on other documents. Bxnodk Bahabbk 
Hoy v. Masse yk . . , 15 W. R., 493 

f* 

(i) Unstamped ok tfnbechstkbed Documents 

284. Unstamped document— 

Lost unstamped document requiring stamp * — Second- 
ary evidence cannot bo given of a lost instalment 
requiring a stamp which was not stamped Akun- 
OHEijiUM Ohetty v. Olaoatpah Chbtty 

[4 Mad., 318 

285. - - Notice to pro* 

duce,— Evidence Act,s. 91. — Secondary evidence ten- 
dered to prove the contents of an instrument which 
is retained hy the opposite party after notice to pro- 
duce it can only he admitted in the absence of evi- 
dence to show that it was unstamped when last seen, 
Sennandan v. Kodlkikan 

[I. L. R., 2 Mad, 208 

28 8. Evidence Act , 

s. 91. — Oral evidence of written contmbt . — Where a 
contract is reduced to writing and the only cause of 
action between Die parties arises out of the document, 
no oral evidonec-is admissible to prove the terms of 
tho contract. Prosit nno Nath Lahikee p, Tim- 
pooea SooNxnmm Dabbk . 24 W. R., 88 

287. — — — — Parol cvi * 

Hence. —Proof of delivery.— Suit for goods sold 
and delivered . — In a suit, which was brought for 
the price of goods sold and delivered, the plaintiff 
swore to the fact of the sale, and tendered m evidence 
a written admission of the defendant, that tho goods 
had been supplied to him. The writing was rejected 
as unstamped, and the suit was dismissed. Held that 
the Judge should have allowed the plamtii! an oppor- 
tunity of proving hy oral testimony the delivery 
of the goods sold, and their value. Rinaa Ram v, 
Rajmohun Roy , „ LI*, R., 8 Oala, 282 

288, — Evidence Act, 

s, 91. — Adm'mibilUy of evidence. — Proof of con* 
sideration.—Pho plaintiff, in a suit on a promissory 
note written on unstamped paper, is not debarred from 
^.vingindepettdent evidence of consideration. Go- 
mf Chand Ma&wabbh v. Mohokoom Kooaubs 

[I. R. R., 8 Calc,, 814 : 2 C, L. R„ 412, note 
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Unstamped document— continued* 

See Kanuaya Lad v. Stowedl 

[LX*. R., 3 All, 581 

and Benabsi Dab v , RmicitAin Dab 

[I. I», R., 3 AIL, 717 

289. Evidence Act, 

s , 91 —Belt.— Promissory note . — Written acknow- 
ledgment of debt — Oral acknowledgment.— 'Evidence 
of debt. — R, lent R85 to Z> on a pledge ot moveable 
property, JO. repaid II. R40 ; and at tho time of the 
repayment acknowledged orally that tho balance of 
tho debt, 1145, was still duo by him. It was agreed 
between tho parties at tho same time that l) should 
give It. a promissory note for such balance, and that 
such property should be returned to him* According- 
ly i). gave 21* a promissory note for U45* ami the pro- 
perty was returned to him. It subsequently sued IK 
on such oral acknowledgment for R45, ignoring tho 
promissory note, which being insufficiently stamped 
was not admissible in evidence. Held that the exist- 
ence of tho promissory note did not debar IL from 
resorting to his original consideration, nor exclude 
evidence of tho oral acknowledgment of tin* debt. 
lliKA Lad v. Datadin , I. L. R., 4 AIL, 185 

290. * * — * — — — — — ~ Suit for money 

lent, secured hy unstamped promissory note* A>ecrm 
against Hindu family.— A promissory note, which 
being improperly stamped was inadmissible in evi- 
dence, was executed in favour of U. ivy K. and N. t mem- 
bers of an undivided Hindu family, in consideration 
of a loan made to them. The money wan used for 
the purpose of family trade. R. sued K , and N. anti 
their father P. and other members of the family to 
recover the money lent. Reid that the existence of 
the promissory note was no bar to tho suit, ami that 
It. was entitled to a decree against K. and N. and 
against P. to the extent of the family property m bin 
hands. Kbisunabami PabAX v. Ranuahami Chewy 

(L L. R„ 7 Mud,, UB 

291. * — — Promissory 

note. — Note of agreement in account hook. — Evi- 
dence of terms of agreement. — In 187b accounts were 
stated between IK and 2)., mid a balance of H8U0 was 
found tube duo fiom jO. to IK D. gave B an instru- 
ment whereby ho agreed to pay the amount of such 
balance in four annual instalments of R200, M. at 
tho same time noted in his account hook that ** such 
balance was payable in four instalments of lt2U0 
yearly/' In July lB7t> A. sued on the instrument 
for the balance of tho Hirst instalment, hut tho Court 
held it was a promissory note, and as it was un- 
stamped refused to receive it in evidence. IK there* 
upon withdrew his suit with liberty to bring a fresh 
one. In the subsetpumt suit IK based bis claim mi 
the note in his account Imok, Held by tho Court 
that the agreement by Jh to pay the balance 
found duo from him to IK on accounts stated between 
them in instalments of R20U annually could not Iki 
proved by the note made by B in bis account book 



( 1773 ) 


DIGEST OF CASES 


( 1774 ) 


EVIDENCE— CIVIL CASES— continued. 

12 SECONDARY EVIDENCE— continued. 

(b) Unstamped or unregistered Documents 
— continued 

Unstamped, document— continued. 

but could only be proved by the promissory note. 
Benarsi Das v Bhikhari Das 

[I. Ii. R., 3 All., 717 

See Golap Chand Marwaree v Mohokoom 
Kooaree . . 1. 1*. R., 3 Calc., 314 

and Kanhaya Laid v Stowell 

[I. L. R., 3 All., 581 

292. Evidence Act , s. 

91 t — Bill of exchange — Original consideration . — 
Evidence — Stamp — Account stated — When a cause 
of action for money is once complete m itself, whether 
for goods sold or for money lent, or for any other claim, 
and the debtor then gives a bill or note to the creditoi 
for payment of the money at a future tune, the creditor, 
if the bill or note is not paid at maturity, may always, 
as a rule, sue for the ongmal consideration, provided 
that he had not endorsed, or lost, or parted with the 
bill oi note, under such circumstances as to make the 
debtor liable upon it to some third person. But when 
the original cause of action is the bill or note itself, 
and does not exist independently of it, as, for instance, 
when, m consideration of A. depositing money with B., 
B. conti acts by a promissory note to repay it with in- 
terest at six months* date, here there is no cause of ac- 
tion for money lent, or otherwise than upon the note 
itself, because the deposit is made upon the terms 
contained m the note, and no other. In such a case 
the note is the only contract between the parties, and 
if for want of a pioper stamp or some other reason 
the note is not admissible m evidence, the creditor 
must lose his money. Akbar v. Sheikh Khan 

[I, Ii. R., 7 Calc., 256 :8C.L. R., 533 

293. Evidence Act , 

s. 91. — Accounts stated. — Bond given for balance . — 
Bond impounded as insufficiently stamped. — Suit on 
accounts stated. — Where accounts between a creditor 
and his debtor were stated, and the latter gave the 
former a bond for the balance found due by him to the 
creditor, — Held that the creditor was precluded from 
subsequently suing on the account stated for the bal- 
ance which had been found due Sirdar Kuar v. 
Chandrawati . . . I. L. R., 4 All., 330 

294. — Hundi insuffi- 

ciently stamped . — JProof of original consideration by 
parol evidence. — F. B. diew a hundi in favour of 
M. AT. upon if. <5* Co., who, upon presentation, paid 
part of the amount due and referred the payee to the 
drawer for the balance M. K \ sued F, B. to recover 
the balance. F. B pleaded that the hundi was inad- 
missible in evidence, not being properly stamped, alleg- 
ing that it had been issued with a slip attached to the 
effect that it was payable ten days after sight, and 
this slip had been removed, making it appear to be 
payable on demand The Munsif found tins plea to he 
proved, hut held that V. B. having admitted the grant 
of the hundi, M K might recover upon the original 
consideration without using the hundi m evidence. 


EVIDENCE-CIVIL CASES— continued. 

12. SECONDARY EVIDENCE— continued. 

(b) Unstamped or unregistered Documents , 
— continued. 

Unstamped document— continued. 

and decreed for M. K. V. It. appealed, hut not on the 
ground that the hundi was inadmissible m evidence 
as being impioperly stamped and altered in a material 
part The District Court confirmed the Munsif's de- * 
cree Held on second appeal that the suit must he 
dismissed on the giound that it was based npon the 
hundi, which was inadmissible in evidence, being in- 
sufficiently stamped Vaxiappa Rayuthanna v. 
Mahommed Khasim . L L. R., 5 Mad., 166 

295. - — Evidence Act , 

s, 91 — Bill of exchange insufficiently stamped , Ad- 
missibility of — Amendment of plaint — Stamp Act , 
1869 , ss. 20, 28. — Evidence independent of the hi ll . — 
Where a hill of exchange foi the sum of R1,000 
drawn, accepted, and endorsed, is insufficiently stamp- 
ed, it jus not receivable in evidence m a suit on the 
note, even on payment of a penalty. Where such 
a suit is brought by the endorsee against his imme- 
diate endorser, the Court may not, if the application 
be not made in proper time, allow the plaint to be 
amended so as to recover on a count for money 
paid to the defendants, even though the plaintiff may 
be allowed to bring a fresh suit Sections 5, 8, 19, 
20, 26, 28, of the General Stamp Act, XVIII of 1869, 
discussed Go lab Chand Manoan v. Mohokoom Koo- 
aree, I 1, B, 3 Calc , 814 • 2 C, L B , 412, note, 
not followed Mothoora Mokun Roy v Peary 
Mohun Shaw . . . 2 C. L. R., 409 

See Aukur Chunder Roy Chqwdhey v . Madhub 
Chunder Ghose . . . 21 W. R., I 

296. - Unregistered document. 

— Sodi razmama — Deed of relinquishment to land- 
lord. — The document called a sodi razmama (whereby 
a party relinquishes bis right of occupancy of land in 
his possession to his landlord, and requests the latter 
to register the land m the name of another party to 
whom it has been sold) is not a document of the kind 
mentioned in section 91 of the Evidence Act, and 
therefore does not exclude the Courts from baaing their 
findings upon other evidence, should any such exist. 
Venkatesa v. Sengoda . I. L. R., 2 Mad, 117 

297. Evidence Act, 

s. 91. — Deed of partition — A deed ofpartition was 
executed among three brothers, 0 , H, and B., on the 
19th March 1867, hut was not registered. It recited 
that, some years previously to its date, a division of 
the family property, with the exception of three 
houses, had been effected, and it purported to divide 
those houses among the brothers. In a suit brought 
by C’s widow for the recovery of the house which 
fell to C.*s share, — Held that, although the deed did 
not exclude secondary evidence of the partition of 
the family property previously divided, yet it affected 
to dispose of the three houses by way of partition 
made on the day of its execution, and, therefore, 
secondary evidence of its contents was inadmissible 
under section 91 of the Evidence Act. Kachubhai 
bin Gueabchand v. Krishnabai 

[I. L, R., 2 Bom,, 635 



( 1775 ) 


DIGEST OF CASES. 


( 1770 ) 


EVIBfillNrCE-CIVIXi CASES —conii nued. 
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(b) UlSTAMVED OR UNREGISTERED DOCUMENTS 
— cant umeiL 

Unregistered document— continued 

298. - — Endorsement . — 

JDeqd of sale . — The plaintiff executed a deed ol sale 
of a moiety, and a lease oi the other moiety, of eer- 
** tarn land to B. B. instituted a suit under Act XIV 
of 1859, which was dismissed B then returned the 
deed of sale and lease to A, with the following en- 
dorsement under his signatuie, via , e£ lie turned, no 
claim '* A instituted the present suit foi iceoveiy 
of possession of the said property, and the defendant 
set up m his defence that A, had no light to sue foi a 
moiety of the pioperty, as the same had been con- 
veyed to B , and that the endorsement of the deed 
of sate , (e Returned, no claim,' ” was not admissible m 
evidence, as the same had not been legi stored 1/e/d 
that the entry was only evidence that the tiansacfcion 
was inchoate, and not final, so ns to require a re-eon- 
veyanco. Gtrtsk Chandra hoy Uhowp-hy v 
Amina Khatun . . 8B.L. K„, Ap„ 125 

209, I n 9 la/ m e n f - 

bond — Unregistered foilah and labuhat — fief- o ff 
— Plaintiff sued m a Small (huso (Joint on an instal- 
ment-bond foi R8i. The bond had been e\e<uiod 
for nuzur or salami contemporaneously with the exe- 
cution of a pottah and kahuliat, hy which the defend- 
ants agreed to pay the plaintiff 11335 a year for two 
years, as rent for certain laud. The pottah and kabu- 
liat had not been registered. A pi nvwms suit brought 
by the plaintiff under Act X of 1859 had been, there- 
fore, dismissed, and no oral evidence was admitted to 
prove the terms of the pottah and kahuliat. The de- 
fendants now claimed a set-off against the amount 
claimed under the bond on the footing of a contract 
contained in the pottah and kahuliat. The Judge re- 
fused to receive them m evidence, or to receive oral 
evidence of their contents, and gave a decree m favour 
of the plaintiff, subject to the opinion ol* the High 
Court Held, the defendant having benefited m the 
Act X suit hy the tact that no oral evidence bad been 
admitted to prove the contents of the pottah ami kalm- 
haf, it would have been contrary to rule and in- 
equitable to admit such evidence now in suppmt of 
his claim of set-off. Dinanath Mookertee v. i)io«- 
NATK MvhllCK 

[5 B. Ii. R., Ap., 1; 13 W. R.., 307 

300 . Evidence AH, 

s , 6*5. — Mortgage.— Buil for ejectment .— Where a 
mortgage deed had not been registered in accordance 
with section 18 of Act XVI of 1894, — Held, m a suit 
for ejectment whore the mortgage deed was set up 
by the defendant, who claimed possession under it, 
that secondary evidence ol it could not be given 
under section 05, Evidence Act, Divbtiu Vara da 
Ayxanqar Krishnasami A yy an oar 

[I. I*. R., 0 Had., 117 

801 . — — - Document in- 

admissible from want of registration.— Admission 
as to contents.— A written contract can only be 
proved by the production of the writing itself ; and 
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(b) Unstamped or unuk<ustkihsi) Documents 
— continued, 

IT nr egistered document - -oont inued . 
if the doemneut is inadmissible trom waul, of regis- 
tration, no secondary evidence ol the contract enu bo 
received. A party's admission as to the contents of 
a document not made m the pleadings, hut in a depo- 
sition, is secondary evidence, and cannot supply the 
place of the document itself Ibrahim val u> Lad u 
Miya v. Parvata vabad XIari 

[8 Bom,, A. C„ 163 

302. • Best ruction of 

deed , Proof of — Admission of registered copy."- In a 
suit ou a bond, the defendant by his answer denied 
execution of the bond. The plaintiff in Ins reply 
stated the accidental destruction of the bond, mid 
prayed leave to put in evidence a registered copy 
thereof, which the Court allowed, and at the same 
tunc ordered the fragments of the original to he pro- 
duced. At the Dial the plaintiff produced t lie frag- 
ments, and uiuter section II, Madras Regulation 
X VII ol 1802, put in as evidence a registered copy of 
the bond. lie culled no witnesses to prove that, the 
fragments pioducod funned part of the original bomb 
The (Joint admitted the registered topy as evidence, 
and I omul for the plaintiff. The Judicial Com* 
nuttee on appeal reversed this {hiding, on the ground 
that tlu* registered copy, in the absence of sat isiaetory 
evidence oi the destruction of the original bond, wan 
improperly admitted as secondary evidence. AmiAH 
Au Khan t>. Y ahisrm Ramy Rnmv 

1 3 Moor o*8 L A,# 160 

308. * proof of reason. 

for its non-registration.' At is not enough fora party 
desirous of adducing secondary evidence of the con- 
tents of u. document winch ought to have been re- 
gistered, to show that he cannot produce if because 
it is not registered; he must, show that, its non-regis- 
tration was not due to any fault or want of diligence 
on his part., or In* must, show that the party against, 
whom ho desires to use it was guilty of such fraud 
in the matter of non-registration that he cannot be 
allowed to object on that giouud to the prodm Don 
ol the secondary evidence, Kumkk3ooih>!<u:v Uae» 
dau v. JRitjud A lx H ha ii a . , 9 Ii, 628 

304. — Document not 

produced bet au.se uni agist ered ~~ The fact that a pot- 
tah cm which a plaintiffs title is based has not been 
registered, and consequently cannot he used hy reason 
of the icgistmtion law and is therefore not produced, 
is not a good ground on which a (hurt would he jus- 
tified in admitting secondary evidence on tlu* ground 
that the absence of the original is satisfactorily 
accounted for- Ottowm* v. Ku elar ( ’lnav unity 

1 21 W„ Ii, 307 

(e) Lost or destroyed Documents 

305, — — Iiost deed* Attesting wit- 

nesses.* Where a Court is satisthsl that a deed was 
executed, and has been lost or destroyed, it should re- 
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Lost deed — continued 

ceive secondaiy evidence of the contents, documental y 
oi oial, and it is not necessaiy that the witnesses 
called m to give oral testimony should he attesting 
witnesses. Lotfoollah v Nusseebun 

[10 W. R., 24 

300. Destroyed document. — 

Claim for zemmdan dues — A claim foi zemmdari 
dues m respect of the sale of garden trees ought not 
to he allowed on meie usage alone, hut it should also 
he enquired into whether such dues were lecognised 
and recoided m the settlement papers as required hy 
Regulations VII of 1822, section 9, and IX of 1825, 
section 9 Wheie the settlement papers are destroyed 
and not foithcommg, the contents m lespect of the 
dues claimed may he ascei tamed hy the other best evi- 
dence procurable. Paul Rai v. Ram Hit Panday 

[1 Agra, 139 

307. Lost record. — Additional evi- 

dence — Wheie a party obtained a decree which was 
appealed from, and m transit fiom the first to the se- 
cond Court, the record was irrecoverably lost, the 
High Court directed the lower Appellate Court to 
receive secondary evidence from both parties of the 
papers which made up the entire record, or, failing 
this, additional evidence under section 355, Act VIII 
of 1859 Gooroq Doyal Singh v Durbaree Lall 
Tewaree 7 W. R., 18 

308. Loss or destruction of do- 

cument. — Evidence Act (I of 1872) , s 65, cl (c) — 
Bond — In a suit by the purchaser of a debt, the 
plaintiff stated that, m 1873, A executed a bond m 
favoui of B to secure the repayment of R1,000, 
and that he had purchased the interest of B at a sale 
in execution of a decree against him The plaintiff 
now sued A upon the bond, making B . a party At 
the trial, A denied the execution of the bond, and it 
was not produced hy the plaintiff, who, having served 
B with notice to produce, tendered secondary evidence 
of its contents. B. was not examined as a witness, 
and no evidence was given of the loss or destruction 
of the bond Meld hy Pontifex and Morris, JJ. 
(Prinsep, J , dissenting), that secondary evidence 
was not admissible. • Womesh Chunder Ghose v 
Shama Sundari Bai 

[I. L. R., 7 Calc., 98 : 8 C. L. B., 489 

309. — — ■ Evidence Act (I 

of 1872), ss 68 (c), 114, ill (g).—Copy of a copy. 
— Suit for redemption of mortgage — Withhold- 
ing evidence . — A deed executed in 1812 became the 
subject of litigation, resulting, on the 17th May 1813, 
m a decree, the effect of which was to create a 
usufructuary mortgage of rights and interests m two 
villages In 1871, the purchaser of a portion of the 
mortgagor's lights, alleging that the mortgage-debt 
had been liquidated from the usufruct, sued to re- 
cover possession of the pioperty. The mortgagees 
resisted the claim for possession, on the grounds that, 
prior to the execution of the deed m 1812, the mort- 
gagor's ancestor had granted to their own ancestor a 
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nued. 

gaioanda-dan right, under which a fixed jama of 
R121 was payable by them m respect of th# lands 1 '-, 
m the village ; that what was mortgaged was not the 
lands, hut only the right to receive the fixed jamaf; 
and that the fact that the mortgage money had been 
liquidated from the jama did not entitle the plaintiff 
to oust them from possession It appeared that the 
alleged g aw anda-p attar, the original mortgage-deed, 
and the deciee of the 17th May 1813, weie at one 
time m the defendants' possession, hut the defendants 
alleged that all thiee documents weie destroyed hy 
fire m 1872 The plaintiff sought to suppoit his case 
hy putting m a copy on plain paper purporting to 
have been transcubed fiom a certified copy of the 
decree of the 17th May 1813 Meld that the de- 
stiuction or loss of the thiee documents alleged hy 
the defendants to have been destroyed not being 
proved, their non-production placed them under the 
recognised prohibitions of the law of evidence, and 
subjected them to the presumption recognised by 
illustration (g), section 114 of the Evidence Act, that 
evidence which could he and is not produced would, if 
produced, he unfavourable to the person who with- 
holds it Meld, also, that inasmuch as the plaintiff 
was no party to the alleged g aw anda-p attar, nor to 
the mortgage of 1812, noi to the litigation which re- 
sulted in the decree of the 17th May 1813, and could 
not therefoie be taken to be m a position to pioduce 
these documents or to prove their contents hy second- 
ary evidence , and inasmuch as the circumstances 
established a pnmd facie case m his favour, the bur- 
den of proof m regard to the existence of the alleged 
gawanda-dan tenuie lay upon the defendants, who, 
whilst in a position which would involve their being 
m possession of the documents above mentioned, and 
whilst admitting such possession up to the year 1872, 
had failed to prove either their destruction or their 
contents hy secondary evidence«such as could he relied 
on Rajah Kishen Butt Ram Banday v Narendar 
Bahadoor Singh, L R , 3 I. A , 85, referred to. 
Ram Prasad v. Raghunandan Prasad 

[I. L. B., 7 All., 738 

3X0. Deed lost in Mutiny— Vo 

copy made — Where a suit was brought on a mortgage- 
deed alleged to have been destroyed m the Mutiny, 

. — Meld that if it were established that the original 
deed was destroyed, and that there was no copy of 
it m existence, the Court could receive oral evidence 
as to its contents, and determine the genuineness or 
otherwise of the deed on that evidence solely. &HEO- 
surun Ojha v. Goolbanee Kooer 

[W. R., 1864, 264 

311. Destroyed document. — Suit 

to redeem mortgage — Destruction of mortgage 
deed —In a suit to redeem a mortgage it was proved 
that the mortgagees and their assignee had fraudu- 
lently destroyed the deed hy which the property was 
mortgaged Meld that the mortgagees could not be 
permitted to proie the contents of the deed or the 
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Destroyed document— continued. 
r ' amount o £ mortgage-debt by secondary evidence, and 
that the representative of the mortgagor should he 
"'alloweu! to lecovor the lands without any payment. 
Abdulla v. Muhammad . , I Bom., 177 

312. Loss or destruction of do- 

cument. — Evidence Ait, s 65 . — In a case falling 
under clause (/), section <35 of the Evidence Act, and 
also under clause (a) or (c) of the same section, any 
secondary evidence is admissible In the matter 
op a Collision between the “Ava” and the 
< f Brenhilda ” 

[I, L. B., 5 Calc., 568: 5 C. L. B., 331 

(d) Non-production eor other Causes. 

3X3. — — Lotbundi.-— Evidence of cer- 

tificate of sale . — A lotbundi cannot bo accepted as 
secondary evidence m Ueu of the certificate of sale 
unless the absence of the certificate fis sulRciontly ac- 
counted for, and no bettor evidence than the lotbundi 
can be produced. Ustookun v. Moiiur Lal 

[21 W. K., 333 

314. Document in party’s cus- 

tody but not produced,— Zkrarmmah* — Proof 
of document.— T\m proprietary right m a taluka was 
sold with the reservation of part of the land belong- 
ing to it, subject to the agreement that the vendor 
should bo indemnified by the vendee in respect of the 
revenue required to be paid on the reserved part. 
Afterwards assignments on both sides took place, and 
the plaintiff, claiming through the vendor, sued the 
defendants, who derived title from the vendee, to en- 
force tins liability. The plaintiff alleged the existence 
of, but did not produce, an ikrarnaina admitting this 
agreement between the original parties to the sale* 
The only proof adduced was a judgment in a suit in 
which this agreement ^uid been held established. The 
plaintiffs case failed, as it had not been adjudged that 
the right to this indemnity related to a future revenue 
settlement, nor liad it been decided that the agreement 
was to run with the laud so as to bind others, under 
whatever title they might be in possession. In the 
suit m which that judgment was given, the lkrarnama 
not having been produced, tbe Court of first instance 
would not admit secondary evidence of its contents. 
On appeal, inspection of the document having been 
offered to, and declined by, the Appellate Court, second- 
ary evidence was admitted. On this appeal, the 
error was pointed out of allowing the plaintiff to give 
secondary evidence of the contents of a document, 
the original of which was in his custody, without the 
Court's looking at the document. llntA Lal v. 
Ganrsh Prasad 

[L L, 4 AIL, 408 : II C. L, B*, 109 
I». B„ 9 I, A., 64 

0X5. * — Failure to pro&uoe.— Itiha* 

nama —Evidence Act) & , 68*— Where a person's 
claim to some property rested on a luba which had 
been executed in her favour by the brother of the par* 
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ties who contested her claim to that property ; and 
the luba had not been made over to her because it 
related to various properties of which the property 
claimed by her formed only a portion ; and one of the 
defendants, whom she had called on to produce Die 
liiba, had failed to do so, — Held that plaintiff was 
entitled, under section G5 of the Evidence Act, to 
procure secondary evidence of its contents * and, hav- 
ing dono so, to get the deeiee which the first Court 
had given her and winch the High Court now refused 
to set aside. Sadeeeonnissa Ribx v. Suotntunmr 
Debea 25 W* B., 459 

316. Notice to produce not com- 

plied with. — Evidence Act, s. 60.— Where a defend- 
ant out of the jurisdiction of the Court was summon- 
ed to produce a letter and did not comply with the 
summons, but appeared by pleadei at the lmd moment 
at the hearing of the suit, and service of notice on 
the pleader to pioduoe the letter would have been mt» 
gatoiy, secondary evidence of the contents of the 
letter was admitted under section dd, proviso 0, of the 
Evidence Act, Mellus ik Vxoar Abohtomo of 
Malabar . . . I. L. E„ 2 Mad,, 205 

3X7. — Befuaul to produce. - Evi- 

dence taken on commission.— Documentary mndvnm\ 
Objection to adin'mifolity of. —Evidence taken by 
commissioner beyond jurisdiction.— Eat mm to pro- 
duce original document— Evidence Act (/ of Wi), 
s. 08, 8, 68, 00.— If, when evidence is taken 

before commissioners, a document is tendered ami 
objected to on any ground, the opposite party is nut 
precluded from objecting to Um document at the trial 
on any other ground. It is not necessary testate 
all the objections to the aihuissibiUty of a docu- 
ment when it is first tendered, but the party object- 
ing is at liberty to take any fresh objection whenever 
the party producing the document tenders 41 m mu- 
douce. Where a commission to take evidence is issued 
to any place beyond the jurisdiction of the Court 
issuing the commission, it is not necessary, m oilier 
to admit secondary evidence of the contents of a docu- 
ment, that the paity tendering it should have given 
notice to produce the original, nor is it necessary for 
him to prove a refusal to produce the original Ral- 
li v. Gau Kim Hwee * I. L. E„ 9 Calc., 939 

318. Power-of-attorney to re- 

gister referring to x>ower to execute*— vld- 
mission tf original deed.- A power-of-uttorney 
authorising the registration of a deed of mortgage, 
and recognising a previous power to execute the deed 
of mortgage, is admissible as original evidoneo by way 
of admission of tho previous deed, Hohskinku Jan 1 
V . MukhdocMun . # . * 2 W, B.» 44 

319- Counterpart of lease*— 

Afon-p eduction of original lime,— Held that tho 
counterpart of a lease, being a registered document* 
was admissible in evidence, and could not be rejected 
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solely on the ground that the original registered lease 
was not before the Court Majid Hossein v. Jeea- 
won Khewat ... .3 Agra, 233 

320. — — Production of kabuliat.— 

Absence of pottah — A. let lands to B , who sublet to 
C ., a ryot. C. sued for possession of part, after an 
alleged dispossession, making^. party defendant to the 
suit. At the hearing C , in order to prove that the lands 
m dispute were part of those let to him by B , tendered 
m evidence the kabuliat given by him to B Held 
that C should have produced the pottah given by him 
to B. f and the grant fiom A.toB, or sufficiently ac- 
count for their absence , and that, as he did not do 
cither, the kabuliat (which was merely secondary evi- 
dence of C 3 s pottah) was inadmissible, even though it 
was produced from the possession of the landlord A. 
Subjo Naeain Ghose v. Htjbei Naeain Mobbo 

[1 C. L. R., 547 

321. Non-production of ac- 

count books.— Beng. Beg. VI of 1793.— In a 
suit for a sum alleged to be due on the balance of 
partnership accounts, the Sudder Court ought, un- 
der section 16, Regulation VI of 1793, to have used 
the evidence to be supplied by the original account 
books, or to have ascertained that the sum mentioned 
as the balance due, subject to the objections, was a 
balance due without objection Seetul Bohoo v 
Hubkishen Doss . . 5 W. R., P. C. s 76 

(e) Copies op Documents and Copies op Copies. 

322. Copies of documents.— 

Cause of non-production of original — Although the 
admissibility m India of copies m evidence must not 
be dealt with by the strict rules prevailing at a nisi 
pnus trial in England, yet their Lordships were of 
opinion that when a copy has been m any way re- 
ceived, and it becomes the function of the Judge to 
consider what weight and value should be given to it, 
it is the duty of the Judge, m order to test its authen- 
ticity, to satisfy himself that there is some reason for 
producing a copy instead of the original, that there 
should be some account given in ordinary cases of the 
original, and some sufficient reason assigned why the 
original is not produced, and the parties rely upon the 
copy. In all cases the whole of the circumstances 
should be looked at in order that the Judge may come 
to a definite conclusion as to the genuineness of the 
document in question, and the weight and value which 
he will attach to it. There is a considerable differ- 
ence between cases where documents come m as mere 
links or as part only of *the evidence in the case, and 
those in which the suit is actually brought upon the 
instrument of which a copy is tendered, and the 
whole cause of action depends on the proof of the 
original instrument , strict proof may properly be re- 
quired m the latter case Dealing with the present 
document, then Loidships were not prepared to say 
that the High Couit had miscan led m concluding it 
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to be genuine ; but the High Court did not resj; upon„ 
that document wholly, hut proceeded upon the] whole 
of the evidence in the case, which appeared to their 
Lordships amply sufficient to support the finding of 
the Court. Ramg-opab Roy d. Gobdon, Stuabt & 
Co. . 17 W. R., 285 : 14: Mobre’s I. A.* 453 

323. Permission to 

file original — Documents tendeied as evidence are 
properly rejected on the ground that they are copies 
inadmissible under the Law of Evidence, and it is 
entmely a matter of discretion of the Court m reject- 
ing a copy to allow the party to file the original. 
Hueeehue Mojoomdab v. Chuen Majhee 

[22 W. R., 355 

324. Accounting for 

absence of original —A copy of a document should 
not be received m evidence until all legal means have 
been exhausted for procuring the original. Where a 
document is alleged to be m the possession or power 
of a certain party, such paity’s denial m pleading 
that he has ever had the document is not sufficient to 
justify the omission of the processes the law provides 
for his testimony, and of his being called on to pro- 
duce tbe original. If a Judge is satisfied of a plain- 
tiff’s inability to produce an original pottah on which 
he relies, he ought to allow secondary evidence to be 
given of the contents of tile document , hut he should 
he satisfied, on reasonable giounds, that the evidence 
gives a true version of its contents, and he should re- 
quire sufficient evidence of the execution of the pot- 
tah, Shookbam Soqkub v . Ram Labe Sookub 

[9 W. R„ 248 

325. Accounting for 

absence of original , — A copy of a document cannot 
be admitted as evidence, unless the absence of the ori- 
ginal is properly accounted for ,*the mere fact of the 
latter hemg in another Court is not a sufficient rea- 
son. Gouemonee v Hubee Kishobe Roy 

[10 W. R., 338 

Rakhab Dass Bundopadhya v Indubmonee 
Dabee . . . . 1 C. L. R., 155 

326. — — — Attested copy 

where original is filed m another case —An attested 
copy of a petition was admitted as evidence where 
the original was with the record of a different case, 
and application had hecn made to the Court to send 
for such recoid Oopendbo Mohun Moostapeb 
v. Pooeno Chundeb Bhuttachabjee 

[19 W. R„ 85 

327. Copy of deed — 

Admissibility in evidence, — Explaining absence of 
original — Copy of a deed refused m evidence as the 
absence of the original was not sufficiently accounted 
for. Anunda Moyeb Dassee v Mackenzie 

[W. R.,1864, 5 

Watson & Co, v. Sham Labb Pandah 

[10 W. Jt, 73 
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r Ishan Chunder Cuowdhry v. Bhyrub Cjiunder 
Chowdhey . . . . 5 W. K., 21 

0 

328. ~ ’Explaining ab- 

sence of original — A plaintiff filing copies of docu- 
ments is bound to explain why the onginals have 
not been filed Ram Joy Surma v. Prankishen 
Singh. Buroda Debia v Ram Kishen Singh. 
PROMODA DeBIA V. PHANKISHEN SlNGH 

[2 W. E., 80 

329. — — ■■ ■ Admission of 

existence of original — A copy of a disputed deed 
cannot bo taken as evidence without proof that the 
original is out of the power of the paity producing 
the copy The admission of the existence of tlu^ ori- 
ginal is not tantamount to an admission of the eoi- 
rectness of the copy, JvmtUM u, Hutton Burro out 

[W. E., 1864, 186 

330. Pi oof of cor- 

rectness of copy — The absence of an ot igmal deposi- 
tion from the leeoid must bo satisiactoiily neiountocl 
fox before a copy can bo looked at; and such copy 
should bo proved to be a correct copy before it can 
be used Rohee Dale v. Dindyal L urn 

[21W.B., 257 

Buehimoni Dossee v. Koruna Kant Moitro 

[3 C. L. B., 509 

331. Proof of execution 

of document where copy is produced . — In order to 
piove legally the execution of a document, of winch a 
copy only is on the record, it is not enough for the 
witness to depose that ho executed a document of 
that nature ; the purport of the copy must be read 
to him, and lie must tie asked whether the original of 
the same was what (the executed. Kamoola Kua- 
num v Mem a med Esa Kkan . 13 W, R. s 429 

332. — — Absence of ob- 

jection —Though a copy of a document should not bo 
put in as evidence when the original itself is available, 
yet in a case in which a copy of a letter was hied 
without objection in the Court of first instance, and 
the writer of the letter (one of the defendants) was 
cross-examined as to it, the lower Appellate Court 
was held not to bo justified in refusing to consider 
that the copy was evidence of the letter. Fugue do 
x* Mahomed Moddesbur . • 10 W. B., 207 

333. * — Evidence Act, 

1872, s, 03*— Comparison of copy with original . — 
Meld , with reference to the provisions of section (53 
of the Evidence Act (1 of 1872), that there being 
no evidence proving that the copy produced by the 
plaintiff had been compared with the original decree, 
the copy was not admissible m evidence, inasmuch as 
it could not be regarded either as primary or as 
secondary evidence of the contents of the original de- 
cree Ram Prasad v* Raghunandan Puahad 

[I. X». B., 7 All., 738 
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33 4 . — — — * Ccrfifcd copy* 

— Evidence Act, s , 65, cl. (/), — •Secondary evidence of 
destroyed record . — Certified copy not essential*— The 
rule laid down in section 65 of the Evidence Act 
that a certified copy is the only secondary evidence 
admissible when the original is a document of which 
a certified copy is permitted by law to be given in 
evidence, does not apply where the oi igmal has been 
lost or destroyed. Kauandan v Kunhunnt 

[I. L. B., 8 Mad., 80 

335 . Mortgage decree 

lost — Evidence of foreclosure. — Emit me Act, s, 63. 
— In 1840 JC mortgaged a certain house to two bro- 
thers, it and 0 The mortgage* deed contained a 
yah an lahan clause, or clause of conditional sale. It 
appeared that iu 1852 the mortgaged In who passed 
into the possession of R . and C , and it was alleged 
that m that year the mortgage had been foreclosed. 
At a subsequent partition of the family property the 
house loll to the share of ft., whose widow P. (de- 
fendant No 1) sold it to fj. (defendant No, 2) m 
18(18, and L m 1871 sold it to T (defendant No, 3), 
In LSSl T brought, this suit to redeem tin* property, 
The foreclosure decree ot 1852 Mas not forthcoming, 
and the defendants alleged that it. had been burned 
along with other judicial records at the burning of 
the Budhvar Palace at Poona m 1879* The only evi- 
dence that such a decree had been passed was a refer- 
ence to a copy of the decree contained m a judgment 
passed in another suit, ami a statement by (\ (who 
was dead in 1881) that the mortgage had been fore- 
closed. The Lower Courts held that the reference in 
the above-mentioned judgment to the copy of the 
foreclosure decree was suilic ieufc evidence of the ori- 
ginal decree under section (>3 of the Evidence Act (f 
of 1872). On appeal, afield by the High Court that 
there was no legal evidence that the moil gage had 
been foreclosed, A written statement of Die emit elds 
of a copy of a document, the original of which (he 
person making the statement has not semi, cannot In' 
accepted as an equivalent of that winch section Ul of 
the Evidence Act lenders admissible, namely, an oral 
account ot the contents of a document given by some 
person who has himself seen it, 0 ’ v statement could 
not ho made use of to establish the foreclosure* 
Kanayalad a, Pyaiubai , 1. 1». B„ 7 Bom., 139 

330 , — — -™. Copy of docu- 

ment alleged to be tost. —A copy of a document v pur- 
porting to be tin* copy of an original kobala alleged to 
have been registered by a Knzee, is not admissible 
In evidence within tin* provisions of Regulation 
XNKVl of 1793, section 17. It might possibly bo 
receivable as evidence if the accuracy of the first 
copy, and the execution and loss of tin* original, worn 
proved, Smcismunt Kowar v. Arrau M undid* 

[8 W* JR«, 480 

337 . — — — — — * Copy of Kazees 

register — Proof of lost*— A copy ef a Ka/te’s iegin- 
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ter is not receivable m evidence. The register itself 
should be produced or proof given of its loss, and the 
entry should be verified. Jappree Khanum v Im- 
dad Hossein . . . 2 N. W., 31 4 

338. — Copy of transit 

tion of Magistrate’s ordei m 'English — Evidence of 
admission — A copy of translation of what a Magis- 
trate is supposed to have said m English m a proceed- 
ing under Act IV of 1840 is no evidence of an admis- 
sion. Ramjee Dale v Anderson . 7 W, R., 141 

339. Copy of income 

tax returns —Copies of income tax returns should not 
be admitted as evidence without proof that the per- 
sons who made them aie dead. Lalla Gooroo 
Sahaye Singh t. Bromo Deonarain 

[W. R., 1864, Act X, 105 

340. Copy of public 

document. — Practice of native Courts in India, — The 
native Courts of India, in receiving evidence, do not 
proceed according to the technical rules adopted m 
England, and they would, by their usual practice, 
admit a copy of a public document authenticated by 
the signatuie of the proper officer as primd facie 
evidence, subject to further enquiry if it weie dis- 
puted. Naragunty Luchmedavamah v Vengama 
Naidoo . . . . 1W.R,P.C.,30 

[9 Moore’s I. A., 66 

Unide Rajaha Raji Venkataperumad Rauze 
v. Pemmasamy Venkatadry Naidoo 

[4 W, R,P. C. s 121 
7 Moore’s I. A., 128 

341. — — Proper custody. 

— Certified copy — A copy of a document coming out 
of a public office, and ceitified by the o&eei m chaige 
of that depaitment to he a true copy, is admissible m 
evidence Unide Rajaha Raji Venkataperumad 
Rauze v Pemmasamy Venkatadry Naidoo 

[4 W. R , P C., 121 : 7 Moore’s I. A., 128 

See Devaji Goyaji v, Godabhai Godbhai 

[11 W. R., P. C., 35 

342 . — ■ Copy of record - 

"keeper's report. — A copy of a record-keeper’s repoit is 
not evidence, nor is a copy of a Magistiate’s proceed- 
ing m a suit regarding other property covered by the 
deed m dispute Dwarkanath Bose v Chundee 
Churn Mookerjee . . 1 W. R., 339 

343. Copy of quin- 

quennial register — Mon-production of original. — An 
examined copy of a quinquennial register is evidence 
without the production of* the original Oodoy 
Monee Dabee v Bishonath Dutt , 7 W. R., 14 

344. — Copy f> om office 

of Registrar of Deeds —The circumstances that a 
copy of a document has been obtained from the office 
of a Registrar of Deeds does not make that registered 
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document evidence, or lender it opeiative against 
the persons who appear to be affected by its teims 
Fyez An v Omedee Singh 21 W . R.* 265 

345 . — — Copy of decree. 

— Decree , Destruction of. — After an appeal was filed 
the decree was destroyed. Meld that a copy m the 
possession of the appellant might be received upon 
evidence being given of its authenticity. Bishen- 
dyai Singh v Khadeema 

[Marsh., 213 : 1 Hay, 584 

340 . , Destruction of 

document — Wheie a wajih-ul-urz was destroyed m 
the Mutiny, and the plaintiff tendered m evidence a 
hook obtained from the tehseel office, which purported 
to contain a copy of such waph-ul-uiz and of the 
signatures of the persons signing the ongmal, and the 
name of the official m whose presence the instrument 
was executed, and the Court below was satisfied that 
there was no reason to doubt its being a genuine 
copy, — Meld that such copy was evidence, not of a 
contemplated* wajib-ul-urz, but of one which had been 
executed and completed. Dabee Dut v Enait Adi 

[2 N. W., 395 

347 , — Lost document. 

— Certified copy — Secondary evidence of the contents 
of a document is admissible where the Couit is satis- 
fied that the document has been lost, and in such a 
case it is open to the Court to receive oral evidence of 
the transaction involved, and it is not necessary to in- 
sist on the pioduction of a certified copy A deed of 
sale is not a document of which a certified copy is 
permitted by law to be given m evidence, i.e , to be 
given m evidence m the first instance without having 
been iniioduced by other evidence. Hurish Chun- 
der Mudlice v Prosuno Coomai* Baner jee 

[22 W. R., 303 

343 . Copy of copy of document. 

. — Proof of execution of original — An authenticated 
copy of an authenticated copy of a deed is admissible 
as secondary evidence , but proof of the execution of 
the deed itself must be given before the copy can be 
admitted Tayubunnissa Bibi v Kuwar Sham 
Kishore Roy . 7B.L. R., 621 : 15 W. R., 228 

349 . Previous failure 

to produce original . — An original document upon 
which the plaintiff based bis suit was proved to be m the 
possession of the defendant. In a previous suit the 
defendant’s mother had filed the document, and on 
removing it had, according to the rules of practice, 
placed a copy there instead. The defendant on being 
summoned failed to produce the same. Meld that a 
copy of such copy, so filed m Court, was admissible as 
evidence. Makbud Aei v Masnad Bibi 

[3 B. L. R., A. C., 54 : 11 W. R., 396 

350. Public docu - 

merit —Lost original. — The copy of a copy of a docu- 
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inept may be admitted as evidence when it comes 
from a public office, and the original is shown to have 
been lost, hut not otherwise. Count of Wands v, 
Bunwaree Ball Thakoor . 15 W. R,, 102 

351. Absence of 

original explained — A certified copy of a document 
deposited in a public office, which document is itself a 
copy, is admissible as secondary evidence wheio the 
absence of the original is duly accounted for. Bhu- 
LABHAI GULLABHAI V . MODJI DeSALJI 

[5 Bom., A. C., 48 

352, Sanad.-~ A 

copy of a copy of a sanad is not admissible in evidence, 
Neelanund Singh «. Nusseeb Singh 

[6 WT R., 80 

EVIDENCE-CRIMINAL CASES. 
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[B. L. R„ Sup, Vol., 459 
3 B. L, R„ E. B„ 2, note 
, 5 W. R., Cr„ 59 

See Cases unlee Appbovbrs. 

See Cases under Confession. 

See Evidence— Civil Oases— Accounts 
and Account Rooks. 

[I, L. R„ 1 Bom., 610 
I. L, R„ 10 Calc., 1024 

See Gambling 

[I, L R„ 4 Calc,, 059, 710 
— Admissibility of— 

Sec Cases under Confession. 
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nited 

Sec Oaths Act, 1873, s. IB. 

[14 B. L. R., 54, 294, 205, note 

- — - Mode of recording - 

See Possession, Order of Criminal Court 
as to— Evidence, Mode of taking, <&o# 
111 R, L. R., Ap„ 5 

1, CHARACTER. 

1. Bad character, Evidence of,— 

Evidence of bad character should not be put before the 
jury, but is only for eonsulei ation of the Judge in 
determining the^ntcnce to he awarded. Queen a. 
Mahima Chandra Dass 

[6 B. L. R„ Ap,» 108 ; 15 W. R., Cr„ 37 

Queens, Phoolohand alias Pholkkl Aunt 

[8 W. R„ Cr„ 11 

Quern t>. Gopal Thakoor , 0 W. R,, Cr„ 72 

Queen ». Bkiiary Dosadh , 7 W, R., Or,, 7 

2. — — It is improper to 

allow witnesses for the preset niton to stale that the 
accused is not of good character. Reg. «», Tim mi 

1 2 Bom,, 131 ; 2nd Ed„ 125 

3 . Previous conduct and charac- 

ter. — Evidence of chat actor and previous conduct 
of a primmer, being matters of prejudice and not 
direct evidence of facts relevant to the charge against 
the prisoner, ought not to be allowed to go to the 
jury. Queen v* Rykant Nath Raneiwkio 

[10 W* B,> Cr„ 17 

4. — In charging a jury, 

a Scabious Judge should not tell them that the 
prisoners had previously been bad characters. That 
fact might be taken into consideration by a Mohhiouh 
Judge in passing sentence when the prisoners are 
convicted. Queen v. Kuluax Hukirii 

[10 W. R„ Or., 39 

5. . — ~~ ~ — - — * Jibuti mot* Jrf tt » 

54— in charging the jury upon the trial of a prisoner 
for being dishonestly in the possession of stolen 
goods, the Judge directed the jury to consider the 
proof of pievious convictions for theft as evideneu 
from which inference might fairly be drawn as to the 
character of the accused. Held that this amounted to 
a misdirection for though section 5 1> of the Evidence 
Act declares that “the fact that the accused person 
has been previously convicted of an olTence is rele- 
vant, n yet the same section also declares that “ the 
fact that he has a had character is irrelevant, M ami 
that the evidence was irrelevant and inadmissible* 
Robhun Dosadh n, Emcrehs 

[L la B#, 5 Calc,, 708 : 6 a L. R*, 210 

% CHEMICAL EXAMINER, 

0 . Report of Chemical Exa- 

miner. Criminal J*rooedure Code {Aot XA' I ' of 
mj ), *. .m— Under section 370, Act XXV of WfU, 
the lcport of a Chemical Examine! is evlihme hi a 
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tinned, 

2. CHEMICAL EXAMINER — continued. 

Report of Chemical Examiner— continued, 
criminal trial if it bear the signature of the Examiner 
The original should be produced Queen ij. Biswam- 
bhab Das 

[6 B. L. R., Ap., 122 : 15 W. R., Cr., 49 

7. — Criminal Proce- 

dure Code, 1869, s 380 A. — The report of the Chemi- 
cal Examiner to Government may be acted upon as 
evidence by all Criminal Courts, by virtue of section 
380A of the amended Code of Criminal Procedure. 
Anonymous .... 6 Mad., Ap., 11 

8. Report of 66 Additional Che- 

mical Examiner.” — Criminal Procedure Code — 
Act X of 1882, s 510 . — A document purporting to be 
a report under the hand of an “ Additional Chemical 
Examinei ” upon a matter or thing submitted to him 
for analysis and report, cannot be received m evidence 
under sectipn 510 of Act X of 1882 Queen-Empress 
v . Autal Muchi . I. L. R., 10 Calc., 1026 

9. Inquest Report.— Row. Reg. 

XII of 1827, s. 52, — Bombay Act VIII of 1867.— 
Regulation XII of 1827, section 52, having been 
repealed by (Bombay) Act VIII of 1867, an inquest 
report is not admissible in evidence. Reg-, v. 
Bhaishaneur Narbhebam . 6 Bom., Cr., 75 

3. DEPOSITIONS 

See Cases undbb Evidence Act, 1872, 
s. 33. 

10. Mode of recording deposi- 

tions.— Criminal Procedure Code, 1882, s. 355 — 
Criminal Procedure Code, 1861, s 195 — Memo of 
depositions of witnesses. — A memorandum by a Judge 
that certain witnesses had deposed the same as the 
former witnesses is not m accordance with the re- 
quirements of section 195, Code of Criminal Pro- 
cedure. Queen v Muttee Nushyo 

[W. R., 1864, Cr., 18 

11. Mode of recording deposi- 

tion, Evidence of,— The evidence of a writer in the 
Judicial Commissioner's office, to the effect that " the 
document shown to him is a deposition taken before 
the Assistant Commissioner ; it appears to have been 
taken in due form upon solemn affirmation, and is 
attested by the signature of the Assistant Commis- 
sioner,” is not sufficient evidence of the prisoner 
having duly deposed. Queen v, Mati Khawa 

[3 B. L. R., A. Cr., 36 : 12 W. R., Cr., 31 

12. Depositions of witnesses 

taken by Magistrate. — Evidence on appeal . — 
Before depositions of witnesses taken before a Magis- 
trate can he used on appeal, it should he shown either 
in the depositions or elsewhere that the evidence was 
read over or interpreted to the respective witnesses. 
Queen v Pabbutty Chubn Chuceerbutty 

[14 W. R., Cr., 13 

13. Depositions in previous 

case. — Previous statements of witnesses on oath are 

II 


EVIDENCE — CRIMINAL CASES — con* 

tmued . 

3. DEPOSITIONS — continued. 

Depositions in previous case— continued. 
not available as evidence m a subsequent trial. 
Queen v. Kisto Mundul . 7 W . R., Cr,, 8 

14. — — The deposition of 

a witness in a former case is not evidence m a sub- 
sequent case m which he is examined, except when 
put m to contradict him. Queen v Noboeisto 
Ghose . . . . 8 W. R., Cr., 87 

15, Evidence taken 

on the trial of one prisoner wrongly admitted as 
evidence on the trial of another Queen v Zulpu- 
eub Khan . . . 8 B. L. R., Ap„ 21 

[16 W. R., Cr., 36 

18, —The prisoners were 

convicted, under section 154 of the Penal Code, 
upon evidence taken m another case to which 
the prisoners were not parties The conviction wa 3 
set aside. In the matter op the petition op 


Betts 

• 

• 

. 6 B. L. R., Ap., 83 
[15 W . R. # Cr., 6 

17. - 



Absence of ac - 


cused,— The Magistrate took the depositions by read- 
ing over to the witnesses depositions made by them 
m another case, at the hearing of which the prisoner 
was not present, and procuring them to affirm the 
truth of the same. Meld that the depositions were 
illegally taken, and, therefore, could not sustain a 
charge. Queen v. Rajkishna Mitter 

[1 B. L. R., O. Cr., 36 

18. In a case m which 

the accused was bound down to keep the peace, the 
Assistant Magistrate admitted as evidence the deposi- 
tions oi witnesses in certain cases in which the ac- 
cused was tried on charges of being a inember of an 
unlawful assembly and of rioting, and was acquitted. 
Meld that the Assistant Magistrate ought not to 
have admitted this evidence. Q>uein v. Dina 
Bundhoo Roy . . .24 W. R„ Cr., 4 

19. Absence of ac- 

cused.— Where the evidence of witnesses taken m the 
absence of the prisoner at a former trial was read out 
to them, and put m on their assenting to it as a true 
record of the facts, — Meld that the proceeding was 
irregular and prejudicial to the prisoner; that such 
witnesses should have been subjected to a fresh oral 
examination; and that then the former depositions 
might have been put m, not to add to their testimony 
but to corroborate it A new trial was ordered. 
Queen v . Bishonath Pal . 3 B. L, R., A. Cr., 20 

[12 W. R., Cr., 3 

20. Depositions not read over 

to accused. — Oral evidence. — r Statement of mooh- 
tear as to faulty record . — Criminal Procedure Code 
( Act X of 1882), s. 360.— Evidence Act {I of 1872), 
s. 91. — A Sessions Judge, after hearing a general 
statement made by a mooktear engaged m the case, 
considered that the depositions of certain witnesses 
taken in the Magistrate's Court did not conform with 

3 M 
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EVIDENCE - CRIMINAL CASES - coa- 

tinued. 

3, DEPOSITIONS —continued. 

Depositions not read over to accused— 

continued. 

the requirements of section 3G0 of the Code of Crimi- 
n d Procedure, and refused to admit the depositions 
as evidence, and also refused to allow oral evidence 
to be given as to the statements made by these wit- 
nesses. No objection was taken to the admission of 
these depositions on behalf of the Crown ; the accused 
were eventually convicted and sentenced to rigorous 
imprisonment, Held, on appeal, that the conviction 
and sentence must be set aside. Adyan Sing- v. 
Queen-Empress , * I, L. R., 13 Calc., 121 

21, Depositions taken by Col- 

lector.— The evidence of a prisoner taken by a Col- 
lector cannot be used against him on his trial before 
a Magistrate. Queen «. Sookmoy Grose 

[10 W . R., Cr., 23 

2a, Depositions before 'Magis- 

trate, — Criminal Procedure Code, 1861 , s. 369. — De- 
positions of Gosha ladies — The depositions of Gosha 
ladies examined before the committing Magistrate m 
the presence of the accused are not admissible in 
evidence on the trial before the Sessions Court under 
section 869 of tho Criminal Procedure Code, 1861. 
Anonymous . . , .4 Mad., Ap., 15 

23. — Discrepancies in 

depositions,— In a trial before a Sessions Court the 
attention of the jury may be called to the discre- 
pancies between the evidence given by witnesses in such 
Court and that given before the committing Magis- 
trate without the depositions before the Magistrate 
being put in. Empress v. Haran Chunder Hitter 

[6 C. L. R., 390 

24, Criminal Pro- 

cedure Code , 1861 , s. 369 — When a deposition is re- 
ceived in evidence under section 369, Code of Cri- 
minal Procedure, at a, trial before a Sessions Judge, 
there ought to be on tho record distinct proof of tho 
existence of such a state of things as makes the de- 
position legal evidence, Queen v. Rkeekun Doss 

[7W,R.,Cr.,114 

26. - Depositions taken before 

Civil Court, — Criminal Procedure Code , 1861 , s. 
369. — Evidence Act (IX of 1865), s. 57.— When a 
Civil Court, authorising a criminal prosecution in 
cases of offences against public justice, instead of 
completing the investigation itself, and committing 
the parties for trial before the Court of Session, 
simply refers the proceedings and leaves it to the 
Magistrate to commit or not, as be thinks proper, the 
depositions taken before the Civil Court are not ad- 
missible in evidence, as depositions taken before the 
Magistrate are in certain cases under section 369, 
Code of Criminal Procedure. But by section 57# 
Act II of 1855, the improper admission of such evi- 
dence is not of itself ground for tho reversal of tho 
Sessions Judge's sentence, when, independently of 
that evidence, there is sufficient evidence to justify 
the decision. Queen v. Nujum Ah 

[eW.R„Cr^41 


EVIDENCE - CRIMINAL CASES - co«* 

tinned. 

8, DEPOSITIONS— continued. 

20 , Depositions taken on com- 

mission.— Evidence Act, s. S3 - Evidence of wit- 
ness taken upon commission when admissible tn cri- 
minal trial — High Courts* Criminal Procedure 
Act (X of 1875), s. 76.— Tho evidence .of a witness 
taken upon commission is not admissible in a criminal 
trial held before the High Court, unless it can be 
shown that such evidence was so taken upon an order 
made by that Court under section 70 of Act X of 
1875, or unless it is admissible under section 33 of 
the Evidence Act. Empress v Darhe Persbad 

[I. L. R., 6 Calc,, 632 

27. — Depositions taken in ab- 

sence of accused where he has absconded.*— 
Criminal Procedure Code , 1882, s. 5X2,— W here an 
accused person haB absconded, and it is intended to 
record evidence against him in his absence, it is re- 
quisite, under section 612 of the Code of Criminal 
Procedure, that the fact of the absconding of tho 
accused should bo alleged, tried, and established be- 
fore the deposition is recorded. Guttrbin Bind v. 
Queen- Empress . L L, R., 10 Calc., 1097 

28. Deposition of absent wit- 

ness. — Act X of [1859, s . III.— Tho deposition of a 
poison other than a merchant seaman is not admis- 
sible m evidence under section 111 of tho Merchant 
Seaman's Act (I of 1859). Queen v. Eamoomai* 
Hitter ..... 1 Hyde, 196 

29. Depositionof dead witness, 
—When it is proposed to read as evidence the depo- 
sition of a witness alleged to lx* dead, the death of 
the witness should first bo strictly proved, unless it 
is admitted on the other side, and tho reading of tho 
deposition not objected to. Queen v, Gag ah? 
Moyalu 

[4 B. I». R., Ap., 60 : 12 W, R„ Or*, SO 

30. "Written reports of deposi- 

tions. — Criminal Procedure Code, 1861, s. 869,— 
Written reports of depositions are not evidence, ex- 
cept in the case provided for by section 369 of tho 
Code of Criminal Procedure, 1861. Queen v. Kauly 
Churn Gangooly * . 0 W. R., Or,, 92 

31. - Documents tendered in 

civil case. — False evidence, Trial for pining. — . 
Documents which wore tendered in the civil suit, if 
relied on m a prosecution for giving false evidence, 
must be proved in the Criminal Court before they 
can be received as evidence. Queen t>, Kartiok: 
Chunber Haldab . , 9 W. R., Or., 6 S 

32. — Documents not on record 

before Sessions Judge.— Documents which wore 
on the record sent up by tho Magistrate, but which 
were not put in evidence before the Boaston* Judge, 
looked at because they told in favour of tho prisoner. 
Queen n. Soobjan * . 10 B. I*. R„ 332 

$ 3 , Records of former trial— 

Depositions informer case. — The power granted to 
the Civil Courts of calling for and inspecting the re- 
cords of a previous trial is one that ought to be ester- 
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tinned* 

3. DEPOSITIONS — continued. 

Records of former trial— continued* 

cised with the greatest caution, and does not extend 
to criminal proceedings. Queen v Jumbem Singh 

[12 W. R., Cr., 73 

34 . Depositions taken in former 

sessions case. — Criminal Procedure Code , s 512. 
— Act I of 1872, ss. 33,157 . — Witness, Threatening. 
— Duty of Magistrate. — In 1874 five out of six per- 
sons who were named as having committed a murder 
were arrested, and after enquiry before a Magistrate 
were tned before the Court of Session and convicted. 
At the time of the enquiry before the Magistrate, the 
sixth accused person absconded, as was recorded by 
the Magistrate. In their examinatioh before that 
officer the witnesses deposed to the absconder having 
been one of the participators m the crime charged 
against the prisoners then under trial. In the Ses- 
sions Court the Judge did not record that the sixth 
accused person had absconded, and the evidence was 
recorded against the prisoners then under trial only. 
In 1886 the absconder was apprehended and tned be- 
fore the Court of Session upon the charge of murder. 
At that time most of the former witnesses were dead, 
and the Sessions Judge, referring to section 33 of 
the Evidence Act, admitted in evidence against the 
prisoner the depositions given in 1874 before both the 
Magistrate and the Sessions Court, He also admit- 
ted the deposition of a surviving witness which had 
been given m 1874 before the Sessions Court. This 
witness now also gave evidence against the prisoner 
Meld that the depositions were not admissible in evi- 
dence under section 33 of the Evidence Act, the pri- 
soner not having been a party to the former proceed- 
ings and not having then had an opportunity of 
cross-examining the witnesses. Meld, however, that 
under the circumstances, the depositions given in 
1874 before the committing Magistrate, though not 
those given in the Court of Session, were admissible 
in evidence under section 612 of the Criminal Proce- 
dure Code. Per Straight, X, that under the spe- 
cial circumstances the deposition taken in 1874 of 
the surviving witness was admissible under section 
157 of the Evidence Act as corroboration of her evi- 
dence given at the trial of the prisoner. Queen- 
Empress r. Ishbi Singh . I.L. R,, 8 All., 672 


4. DYING DECLARATIONS. 

35. — * — — Proof of state of deceased 

person. — Mode of recording declaration. — A dying 
declaration is admissible in evidence in all criminal 
cases, provided tbe conditions attaching to its admis- 
sion have been fulfilled, and is not confined to cases 
m which the death of the injured party is the sole 
object of enquiry. There must he evidence of the 
state of the deceased person at the time of making 
the declaration The Magistrate recording a dying 
declaration should put on record the answer of the de- 
clarant to. a question touching his knowledge or 
belief in his appioaching death. Queen v . TJjraib 

[3 N, W., 212 


EVIDENCE - CRIMINAL CASES — ton. 

tinned* 

4. DYING DECLARATIONS — continued* 

Proof of state of deceased person — con- 
tinued 

36. Criminal Proce- 

dure Code, 1861, s 371 — In determining whether a 
declaration alleged to have been made by a deceased 
person is admissible as a dying declaration under 
section 371, Code of Criminal Procedure, a Sessions 
Judge ought to direct his attention to the point 
whether the declarant believed himself to be in dan- 
ger of approaching death. The evidence of persons 
who cannot speak of their own personal knowledge to 
such declaration should not be admitted ; and m de- 
ciding whether the accused is guilty of the charge of 
murdering the deceased declarant, the Court should 
confine itself to enquiring into the facts which oc- 
curred on the day of the murder. Queen v. Zuhir 

[10 W. R., Cr., 11 

37. — * Procedure. — Be- 

fore a dying declaration can he received m evidence 
it must be distinctly found that the person who made 
the declaration knew or believed at the time he made 
it that he was dying or was likely to die. Where a 
Sessions Judge sees from the Magistrate’s record 
that there is evidence which could prove that the 
declaration was a dying declaration, he should call for 
that evidence. A Magistrate should, in all cases in 
which dying declarations are made, examine the com- 
plainant on the point, and record the question as well 
as the answer to it upon the record of the exami- 
nation. In the matter or Tanoo 

[15 W. R., Cr., 11 

38 . — Statement made by de- 
ceased, — Evidence Act , s. 32, cl. 1 — Murder. — In 
a case of murder the statement made by the deceased 
in the presence of his neighbours and of a head 
constable was admitted as relevant evidence under sec- 
tion 32, clause 1, Act I of 1872, that section providing 
that such statement is relevant whether the person 
who made the statement was or was not at the time 
when it was made under expedition of death. 
Queen v . Degumbbr Thakoor 

[19W.R., Cr., 44 

39. Declaration made before 

Magistrate other tban the; committing Ma- 
gistrate. — Evidence of making of declaration . — 
The declaration of a dying person, albeit made on 
solemn affirmation before a Magistrate, who was not 
however, the committing Magistrate, and signed by 
him, is not admissible in evidence without legal proof 
that the deceased made such a declaration. Reg. u. 
Fata Adajt .... 11 Bom., 247 

40. — ■ Dying statement.— Presence 

of accused. — The dying statement of a deceased person 
must be taken in the presence of the accused; if not 
so taken, the writing cannot be admitted to prove the 
statement made. The statement may be proved in the 
ordinary way by a person who heard it, and the writ- 
ing may be used for the purpose of refreshing the 
witness’s memory. In the matter or the peti- 
tion op Samieubbin. Empress v Samibubbin 

[I. L> R*, 8 Calc., 211 
10 C. L. R., 11 
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EVIDENCE - CHIMIN AL CASES — con- 
tinued. 

4. V DYIKTG DECLARATIONS— cemtaiei. 

41, Statement of deceased as 

to cause of death., — Evidence Act , s. 32. — Whore 
the accused was charged with culpable homicide not 
amounting to murder, the question was whether tho 
deceased had died from the effects of a beating. 
Meld that a statement by the deceased that ho had 
been beaten by the accused was admissible m evi- 
dence under section 32 of the Evidence Act, without 
proof that at the time of making the statement the 
deceased was conscious of any fatal effect of such 
heating. Empbess v. Blechynden 

[0 0. L. R., 278 

42. ■ — Cause of death 

signified in answer to question. — Admissibility of 
evidence as to signs v — . Evidence Act ( I of 1872), s. 3, 
s. 8, expls 1 , 2, s. 9, and s. 82.—“ Fact .” — 
** Conduct ” — “ Verbal ” statement, — In a trial upon 
a charge of murder, it appeared that thc*decoascd 
shortly before her death was questioned by various 
persons as to the circumstances in which the injuries 
had been inflicted on her, that she was at that time 
unable to speak, but was conscious and able to make 
signs. Evidence was offered by tbo prosecution, and 
admitted by the Sessions Judge, to prove tho ques- 
tions put to the deceased, and the signs made by her 
in answer to such questions. If eld by the Full Bench 
(Mahmood, J,, dissenting) that tho questions and 
the signs taken together might properly bo regarded 
as w verbal statements M made by a person as to tho 
cause of her death within the meaning of section 32 
of the Evidence Act, and were therefore admissible 
in evidence under that section. For Straight, J., 
that statements by the witnesses as to their impres- 
sions of what the signs meant wore inadmissible, and 
should he eliminated, but that assuming that the 
questions put to the deceased were responded to by 
her in such a manner as to leave no doubt in the mind 
of the Court as to her meaning, it was not straining 
tlie construction to hold that the circumstances were 
covered by sectiSn 32 Fer Mahmood, J., that the 
expression “verbal statements ” in section 32 should 
he confined to statements made by means of a word 
or words, and that the signs made by the deceased, 
not being verbal statements in this sense, were not 
admissible in evidence under that section, Fer 
Bethebam, C . J „ that the signs could not be proved 
as “ conduct ” within the meaning of section 8 of the 
Evidence Act, inasmuch as, taken alone, and without 
reference to the questions leading to them, there was 
nothing to connect them with tho cause of death, 
and so to make thorn relevant; while the questions 
could not be proved either under Explanation 2 
of section 8 or under section 9, inasmuch as the con- 
dition precedent to their admissibility under either 
of these provisions was the relevancy of the conduct 
which they were alleged to effect, or of the facts 
which they were intended to oxplam. The " conduct” 
made relevant by section 8 is conduct which is 
directly and immediately influenced by a iact m issue 
or relevant fact, and it docs not include actions re- 
sulting from some intermediate cause, such as ques- 
tions or suggestions by other persons, Fer Mak- 


E VIDE3STCB — CRIMINAL CASES — con- 
tinued. 

4 DYING DECLAKATtONS-co?^^«c^. 

Statement of deceased as to cause of 
death — continued, 

mood, J. t that tho word “conduct” as used in section 
8 docs not moan only such conduct as is directly and 
immediately influenced by a fact in issue or re- 
levant fact; tliat the signs made by the deceased 
were the conduct of “a person an offence against 
whom was the subject of any pioeeoding” and were 
relevant as such undex section 8, and that the ques- 
tions put to her were admissible m evidence either 
under Fxplanation 2. of the same section, or under 
section 9, by way of an explanation of the meaning 
of tho signs. Queen- Empbess v. Abdubda 

[I. Lu R, 7 All., 885 

43 , Statement of deceased,— 

Rape, — Tho dying declaration of a deceased person is 
admissible m evidence on a charge of rape, Queen v, 
Bissoeunjun Mookkbjee . 8 W. B., Or., 75 

44 , Sessions Court, 

Record of, — The dying declaration of a deceased per- 
son is admissible, and should form part of tho sessions 
record. Queen v. Woyummm Singh 

[9 W. R„ Or*, 2 

IN TTTE MATTT5B OP TILE PETITION Off ClUNTA- 

muneeNyh . . .11 W. B., Or., 8 

5. EXAMINATION AND STATEMENTS OF 
ACCUSED. 

45, Statements math* by ac- 

cused person. — Statements of accused persons 
can only bo used in evidence as against the parties 
making them, and cannot be used m corroborative 
evidence against others. Queen v. IIuittJUUfN n 

L$S3N. W.,330 

Queen v , Busbibuddi * 8 W» B,, Or*, 85 

40, — Statements of prisoners,— 

Depositions before Magistrate,— Ban* statements of 
prisoners are not admissible in evidence ; nor are de- 
positions taken before tho Magistrate unless to con- 
tradict the evidence of the same witnesses as given 
before the Sessions Court. Queen v. Buekoo Singh 

(7W.E., Cr„ 108 

47 , . Confession of prisoner 

made to Magistrate or to private person,— 
A confession made to a Joint Magistrate of a dis- 
trict m charge of tho sudder subdivision is receiv- 
able in evidence, although tho Joint Magistrate may 
not have been specially empowered, under Act VIU 
of 1809, to receive tin* confessions of prisoners, A 
confession made to a private individual may Iks evi- 
dence against the prisoner if proved by the person 
before whom tho confession was made, QUEEN «. 
Gopkknatu Koi»x.u . . 18 W, B«, Or,* 68 

43 , Admission by husband of 

having kicked Ms wife.— Causing death.— An 
admission by a husband in the presence of several 
witnesses that he had kicked his wife, and that she 
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5 EXAMINATION AND STATEMENTS OF 
ACCTJ SED — continued 

Admission by husband of having kicked 
his wife — continued 

died after receiving the kick, was held to be direct 
evidence against him. Queen v Bysagoo Noshyo 

[8 W. R., Cr., 29 

49. Statement under promise 

of pardon. — A statement made under promise of 
pardon is no evidence against a prisoner. Queen v 
Eadhanath Dosadh . . 8 W . R., Cr., 53 

50. Statement made by pri- 

soner after acceptance of pardon. — Subse- 
quent reti dotation of statement — A person accused 
of an offence was offeied a pardon the conditions of 
which he accepted On being examined he stated m 
detail the cucumstances of the offence, and named 
the pusoner as an accomplice. He afterwards le- 
tracted his statement Held that the statement 
could not be used as evidence against the pusoner 
Queen v Hardewa . . . 5 N. W., 217 

51. Examination of 

accused person — Witness — Criminal Procedure 
Code, s 347 . — It is not competent to a Magistrate to 
convert an accused person into a witness, except 
when a pardon has been lawfully granted under sec- 
tion 347 of the Code of Ciimmal Procedure Evi- 
dence given by such a person who had received a 
paidon m the case of an offence not exclusively 
triable by the Court of Session, held not lelevant, 
that person not having been acquitted or discharged 
oi convicted. Queen v Hanmanta 

[I. L. R., 1 Bom., 610 

52. Statement of person to 

whom pardon has been wrongly tendered.— 
Criminal Procedure Code , 1872, s 347 — Where a 
paidon was tendered by the Magistrate to a person 
supposed to have been concerned with other persons 
m offences none of which weie exclusively triable by 
the Court of Session, and such person was examined 
as a witness m the case, — Held that the tender of par- 
don to such person not being warranted by section 
347 of Act X of 1872, he could not legally be exa- 
mined on oath, and his evidence was inadmissible 
Empress v Ashg-ar Aei . I. Ii. R., 2 AIL, 260 

53 . Statement of prisoner after 

tender of pardon. — Evidence Act (I of 1872), 
s. 80 — A deposition 'given by a person is not admis- 
sible m evidence against him m a subsequent proceed- 
ing without its being first proved that he was the 
person who was examined and gave the deposition 
A pardon was tendered to an accused, and his evi- 
dence was recorded by the Magistrate Subsequently 
tbe pardon was revoked, and he was put on his trial 
before the Sessions Judge along with the other ac- 
cused At the trial the deposition given by him be- 
fore the Magistrate was put in and used m evidence 
against him without any proof being given that he 
was the person who was examined as a witness be- 
foie the Magisiiate Held that the deposition was 
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5. EXAMINATION AND STATEMENTS OF 
ACCUSED — continued 

Statement of prisoner after tender of 
pardon — continued. 

inadmissible without pi oof being given as to the 
identity of the accused with the person who was exa- 
mined as a witness before the Magistrate Queen- 
*EmPBESS v. Dubg-a Sonab 

[I. L. R., II Calc., 580 

54. — Criminal Proce- 

dure Code, 1861, ss 205, 211, and 366 — Where a per- 
son to whom a tendei of conditional paidon has been 
extended is considered by the Sessions Judge not 
to have conformed to the conditions under which 
paidon was tendered, the Sessions Judge, m exercis- 
ing the power given him by section 211 of the Code 
of Criminal Proceduie, ought not to try him along 
with tli^ prisoners m whose case he has already given 
testimony Queen v Petukbeb Dhoobhe 

[14 W . R., Cr., 10 

55 . Statements of accused ille- 

gally pardoned, — In cases not of the kind con- 
templated m section 337 of the Criminal Piocedure 
Code (X of 1882), it is not competent to a Magistrate 
holding a preliminary enquiry to tender a pardon to 
the accused, oi to examine him as a witness. State- 
ments made by the accused in the couise of such 
examination" are irrelevant Queen-Empress v. 
Dala Jiva . . .1. X,. R., 10 Bom., 190 

50 . Evidence of eo-aeeused 

charged, but not arrested. — Admissibility of 
evidence. — A charge of theft having been laid against 
A and JB , process was issued against A * only, and 
upon Ins being put upon his trial, P , who had not 
been ai rested, was produced as a witness for the de- 
fence Held that his evidence was admissible Queen 
v. Ashruff Sheikh, 6 W. 22 , Cr , 91 , and 22 eg. v. 
Hanmanta, L L 22., 1 Bom, 6y), distinguished. 
Mohesh: Chunder Kapali v. Mohesh Chunder 
Dass . . 10 C. It. R., 553 

57 . r- Examination of accused 

person. — Mode of recording evidence — The exa- 
mination of an accused person should be taken down 
m the language m which it is delivered and as far as 
possible in the woids used by him Queen v. 
Moonsai Bibee . . 24 W. R., Cr., 54 

58. Statement of accused before 

Magistrate — Mode of recording evidence — Cn- 
mmal Procedure Code, 1872, s. 80 — The deposition 
of the prisoner given m Hindustani, but taken in 
English by the Magistrate, and tbe memorandum at 
the foot of the deposition that it was read to the wit- 
ness and was by him acknowledged to be correct, 
though held not to be quite satisfactory (as the per- 
son who took down In English what the prisoner had 
said m Hindustani was not examined as a witness 
and the prisoner had no opportunity of cross-examin- 
ing him), was admitted as a proper deposition within 
the provisions of the Ciimmal Piocedure Code, and 
the memorandum was taken under section 80, Code 
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5. EXAMINATION AND STATEMENTS OF 
ACCU BED — continued. 

Statement of accused before Magistrate 

— continued. 

of Criminal Procedure, as evidence of the facts stated 
in it, and as affording some evidence that the transla- 
tion was correct. Queen v. GoNowur 

[22 W. R., Cr., 2 

59. — — Omission to make 

memorandum of evidence by Civtl Court %n case of 
perjury. — The failure of the Civil Court in a case of 
perjury to make a memorandum of the evidence of 
the accused when examined before it, does not vitiate 
the depositions, if the evidence itself was duly re- 
corded in the language in which it was delivered in 
such Court. In the mattes op Behabp Ball Bose 
[9 W. R., Cr., 09 

00. Evidence Act, 

s. 91. — Criminal Procedure Code , 1872 , s, 889 . — 
Prosecution for false evidence. — In a case of giving 
false evidence, the English record written by the 
Magistrate was put in to prove what the accused had 
stated before bnn. The document was not interpreted 
to the accused in the language in which it was given, 
or which he understood ; nor was it read over in ac- 
cordance with the requirements of section 839, Code of 
Criminal Procedure, in the presence of the person 
thou accused. Meld that the English record of the 
Magistrate was not legal evidence under the Evi- 
dence Act, I of 1872, section 91, of what the prisoner 
said before the Magistrate, Charges of perjury ought 
to be based strictly upon the exact words which are 
used by the person who is charged ; and no evidence 
which does not profess to give those exact words can 
alone be a safe foundation tor a conviction. Queen 
v. Mungul Dass . . 28W. R„ Or., 28 

01. ~ Statement of accused, infor- 
mality in. — Evidence Act, s, 91. — False evidence in 
judicial proceedings, — Pep os it ion of the accused 
when admissible as evidence. — Civil Procedure 
Code {Act X of 1877), as. 178 , 182, 188 , and 64,7.— 
Failure to comply with the provisions of sections 182 
and 183 of Act X of 1877 (Civil Procedure Code) m 
a judicial procoeding, is an informality which renders 
the deposition of an accused inadmissible in evidence 
on a charge of giving false evidence based on such 
deposition; and under section 91 of Act I of 1872 
(Evidence Act), no other evidence of such deposition 
is admissible. In the matter op the petition op 
Maxadeb Gobsami. Empress «, Mayadbb Gobsami 

[ I* I*. R., 0 Calc,, 782 ;8C.Ii. R., 292 

02. Examination of accused.— 

Criminal Procedure Code , l$61 f ss, 206 , 860.- Attest - 
ation of Magistrate , ~~ Before the examination of a 

r ionor in the presence of the committing officer can 
used as evidence against him under section 366, 
Criminal Procedure Code, the provision bo£ section 
206 of 'that' Code must have been complied with, and 
the commitfiing officer's attestation affixed in full to 
the examination, Queen t. Chupput Khybwaii 

[16 W, R„ Or., 83 
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6. EXAMINATION AND STATEMENTS OF 
ACCUSED — continued* 

Examination of accused— continued, 

03 . — Jlecord of state* 

ments . — When tho examination of the prisoner by tho 
Magistrate has not been recorded m full so as to in- 
clude the questions as required by section 205 of the 
Code of Criminal Procedure, it cannot lie given in 
evidence at the trial before tho Court of Session, under 
section 366, without further proof. Reg. tn Kalla 
Lakhmagi . . 2 Bom., 419 : 2nd Ed., 395 

Reg. v. Pevadi bin Basappa 

[2 Bom,, 421 : 2nd Ed., 397 

Reg. v , Vithoji 

[2 Bom,, 422 ; 2nd Ed,, 398 

Reg, v. Ganu Bapu 

[2 Bom., 422 : 2nd Ed, 898 

But see Empbebb v * Bagambue 

[12 a L. R„ 120 

04 . — — Criminal Prove* 

dure Code, 1861, s. 205,—Wlmc a statement made by 
a prisoner before a Magistrate, though signed by tho 
Magistrate, does not contain the certificate directed by 
section 205 of the Code of Criminal Procedure, it does 
not of itself constitute primd facia evidence of the 
examination within the moaning of section 888 of that 
Code; and if other proof is not given to show that 
tho statement was made by the prisoner before tho 
Magistrate, the statement is not admissible as evidence 
at tho sessions, Queen PawAifuro Duoousb 

£14 W* R„ Or,, 10 

05 . - — — — Criminal Prove* 

dure Code {Act XX F of 1861), s, 205 . — A Deputy 
Magistrate committed certain prisoners for trial on a 
charge of dacoity. Some of the prisoners hail con- 
fessed before the Deputy Magistrate, but ho failed to 
record the examination of the prisoners, or to attest 
it, as required by section 208 of the Code of Criminal 
Procedure, The Sessions J udge, therefore, refused to 
admit the examination of tho prisoners by the Deputy 
Magistrate in evidence, and also refused to postpone 
the trial for the purpose of summoning the Deputy 
Magistrate, and taking his evidence in the matter* 
Meld that the examination of the prisoners was inad- 
missible in evidence. Queen v. Rad ms Jana 

[3 B* X u R., A. Cr., 59 : 12 W* R., Or,, 44 

88. Statement of pri* 

sonar on examination before Magistrate.*™ Criminal 
Procedure Code , 1861, s. 205. —Signature of Magis* 
irate.-™* To make the examination of an accused per- 
son before a Magistrate legal evidence in a Sessions 
Court, something more than the mere signature of 
the Magistrate thereto is necessary, Tho certificate 
under the Magistrate’s hand (*.<?., not necessarily in 
his writing but with his signature, Queen v, Megga 
Mossein, 8 W. JSL, Cr., 85), required by section 205 
of the Criminal Procedure Code, must lie attached. 
Queen e, Bheebbekek * . . 4N. W,, 16 

See Queen v. Nibuni , 7 W. R., Cr*, 49 

and Queen «?. Bhikabee , 18 W. R„ Cr. # 83 



( 1801 ) 


DIGEST OF CASES. 


( 1802 ) 


EVIDENCE -CRIMINAL CASES — con- 

tmued 

5. EXAMINATION AND STATEMENTS OF 

ACCU SED — continued. 

Examination of accused— continued, 

67. 2 — Attestation of 

Magistrate — The attestation of tlie Magistrate is 
pnmd facie proof of such examination, and it is to 
be presumed the proceedings were regular Queen 
v Jaga Poly ... 11 W. R., Cr., 39 

S. C. Queen v. Joge Poly 

[7 B. L. R., 87, note 
Reg. v. Timmi . 2 Bom., 131: 2nd Ed., 125 

68. Attestation of 

Magistrate — The attestation of a Magistrate stating 
why he could not proceed with the further examination 
of a witness is pnma facie proof of the fact, and may 
be laid before a jury. Queen v. Rasookoollah 

[12 W. R„ Cr., 51 

69. Evidence m 

Sessions Court — If the examination of an accused 
person taken before the Magistrate is afterwards 
read in evidence at the trial before the Sessions 
Court, the whole of it should be read out. Anony- 
mous 5 MacL, Ap., 4 

70. ■ Statement of pri- 

soner before Magistrate. — Attestation of Magis- 
trate , — It is not necessary for a Sessions Judge to 
read out to prisoners confessions made by them before 
a Magistrate, and ask them if they have any objec- 
tion to the reception of these confessions. The exa- 
mination of prisoners before a Magistrate is to be 
received in evidence, and the attestation of the Magis- 
trate is pnma facie proof of the circumstances. 
Queen v. Mis see Sheikh . 14 W. R., Cr., 9 

6. GOVERNMENT GAZETTE. 

71. — — — Gazette of India. — Calcutta 

Gazette — Act IT of 1855, ss, 6 and 8. — Official let- 
ters. — The Gazette of India* or Calcutta Gazette , 
containing official letters on the subject of hostilities 
between the British Crown and Mahomedan fanatics 
on the frontier, was rightly admitted in evidence un- 
der sections 6 and 8 of Act II of 1855, as proof of the 
commencement, continuation, and determination of 
hostilities. Similarly, under section 6, a printed letter 
from the Secretary to the Government of the Punjab 
to the Secretary to the Government of India, was pro- 
perly resorted to by the Court for its aid as a docu- 
ment of reference. It was not necessary that these 
documents should be interpreted to the prisoner. It 
was sufficient that the purposes for which they were 
put m were explained. Queen v. Amibuddin 

[7 B. Ii, R., 83 : 15 W. R„ Cr., 25 

7. HANDWRITING. * 

72. Handwriting, Knowledge of. 

— The knowledge by the Sessions Judge of the hand- 
writing of the Judicial Officer before whom the state- 
ment was made is no evidence of the statement hav- 
ing been made before that officer. Queen v. Fatik 
Biswas . . . 1 B. L. R., A. Cr., 13 
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7 HANDWRITING— continued.. 

Handwriting, Knowledge oi— ‘continued. 

S. C. Queen v. Fuiteali Biswas 

[10 W. R., Cr., 37 

73 Handwriting, Proof o£ — 

Statement by third party. — Memorandum — V. was 
charged with having made a false statement before a 
Sub-Registrar in identifying X, a person who had ex- 
ecuted a mortgage-deed in favour of E., and who was 
a neighbour of Ms (N*s) as being the person to whom 
& had agreed to advance the money, the considera- 
tion of the mortgage. The false statement consisted 
in his stating to the Sub-Registrar that he “ knew K. 
as his neighbour.” During the bearing of the case 
it was sought to prove a statement made by JR. to a 
tMrd party (JR. having died previous to the institu- 
tion of the case) to the effect that A. had told him 
certain facts. A memorandum, alleged to he in the 
handwriting of N., was also tendered and received in 
evident without any further proof as to its being m 
Lf/s handwriting than that it bore a similarity to 
another piece of paper proved to bear his handwrit- 
ing. Meld that the statement made by JK. to the 
third party was inadmissible and irrelevant, and that 
the memorandum was wrongly received m evidence. 
Nobin Keishna Mookbbjee v. Rassick Laud 
Laha . . . I. L. R., 10 Calc., 1047 

8. HEARSAY EVIDENCE. 

74 , Hearsay evidence, Inadmis- 

sibility of.— The admission of hearsay evidence 
prohibited. Queen v. Rally Chubn Gangooly 

[7 W. R., Cr., 2 

Queen v. Pitambub Sibdab . 7 W. R., Cr., 25 

9. HUSBAND AND WIFE. 

75 . Admissibility of wife’s evi- 

dence for or against husband or person 
charged jointly with him.— -t^on a criminal trial 
in the mof ussil, the evidence of a wife was held to be 
admissible for or against her husband or persons 
charged jointly with Mm. Nobman, J. } dissented. 
Queen v . Khyeooxla 

[B. L. R., Sup. Vol., Ap., 11 
6 W. R., Cr., 21 

Reg. v . Kabib valad Balu , 7 Bom., Cr., 50 

10. ILLEGAL GRATIFICATION. 

76 , Illegal gratification.— Evi- 

dence of person bribing — The evidence of the person 
who bribes is admissible against tbe person bribed. 
Queen v. Abhoy Chubn Chuckebbuxty 

[3 W. R,, 10 

77. — * JReceivmg illegal 

gratification, — Penal Code ( Act XL V of 1860), ss 
161 , 165* — Evidence of subsequent but unconnected 
receipt , showing footing on which parties stood . — 
Evidence Act (I of 1872), ss 5-13 and Id — The ac- 
cused was charged with having received illegal grati- 
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to. ILLEGAL GRATIFICATION~c<™/>W. 

Illegal gr atification— c oni inued. 
ficntion from C. Sf Co. on three specific occasions in 
1870. In 1876, 1877, and 1878, C. if Co. were do- 
in# business as commissariat contractors, and the ac- 
cused was the manager of the Commissariat Office, 
Held that evidence of similar but unconnected in- 
stances of receiving illegal gratifications from C. $ 
Co m 1877 and 1878 was not admissible against linn 
under sections 5 to 13 of the Evidence Act. Held per 
Gab th, C J. (Maclean, J., concurring), the evi- 
dence was not admissible under section 14. Per 
Garth, C. J . — Section 14 applies to cases where a 
particular act is more or less criminal or culpable ac- 
cording to the state of mmd or feeling of the person 
who does it , not to cases where the question of guilt or 
innocence depends upon actual facts, and not upon tho 
state of a man’s mind or feeling. Per Mitter, J . — 
If the receipt of the illegal gratifications mentioned 
in the charge be considered proved by other omdence, 
and if it wore necessary to ascertain whether tho ac- 
cused received them as a motive for showing favour in 
the exercise of his official functions, the alleged trans- 
actions of 1877 and 1878 would bo relevant under 
section 14, but they would not he relevant to establish 
the fact of payments in 1876. Empress «, V yapoor y 
Moopeliar * * . I. 3j* R., 8 Calo,, 055 

[8 O. L. R., 197 

11. JUDGMENT IN CIVIL SUIT, 

78. Judgment in civil suit out 

of which criminal prosecution arises.— In 

a suit by A, against the obligors of a bond, tho Court 
held, for the reasons stated in its judgment, that tho 
signatures of the obligors were not genuine, and di- 
rected the prosecution of A. on a charge of forgery. 
On the trial of A. before a jury, this judgment off 
the Civil Court was put in evidence on behalf of tho 
prosecution, and its contents commented on by tho 
Sessions Judge in his charge to the jury. Held 
that this judgment* had been illegally admitted. Go- 
dun Chowder Ghosh v. Empress 

LI. L, R„ 6 Calc., 247; 7 C. I». R., 74 


12. LETTERS. 

79. letters implicating prison- 

er found in hie house.— Letters, &e., found in 
a man’s house after his arrest are admissible in evi- 
dence, if their previous existence has been proved. 
Qtjhbn «?. Amir Khan * . 9 B. L, R., 30 

[17 W. R„ Cr„ 15 

13, MEDICAL EVIDENCE. 

$ 0 , * Examination of medical 

Witness . — Criminal Procedure Code. 187 % s. 828, 
—Per Field, Under the provisions of section 
$23 of tho Code of Criminal Procedure, tho examina- 
tion of a medical witness taken and duty attested 
pay he given in evidence m any criminal trial, but 
in older that such evidence maybe admissible against 
any individual accused person, the examination must 
have beqn taken In the presence of the accused per- 
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13. MEDICAL EVIDENCE— eonlimml 

Examination of medical witness*— eon- 

l inued. 

son. In the matter of tub petition of Jjktbhoo 
Mahxon, Empress Jnummo M ah ton 

[I, L, R., 8 Calc., 739; 12 G, I*. R„ 233 

81, — Mxprrt'x opi- 

nion, — Report of post-mortem examination ,-*- Tho 
evidence of a medical man who 1ms seen and has 
made a post-mortem examination of tho corpse of 
the person touching whose death tho enquiry is, is 
admissible, firstly, to prove tho nature of injuries 
which he observed ; and, secondly, as evidence of the 
opinion of an expert as to the manner in which these 
injuries were inflicted, and as to the cause of death, 
A medical man who has not seen the corpse is only 
in a position to give evidence of his opinion as an 
expert. A medical man in giving evidence may 
refresh his memory by referring to a report which he 
has made of his post-mortem examination, but the 
report itself cannot be treated as evidence, and no 
facts can lie taken therefrom. Uajhunx Hindu v. 
Empress 

[I, I*. R., 9 Calc., 455 ; 11 C, L, R., 869 

82, Report of subordinate medi- 

cal officer ,— Coneurrenm of superior offfotr,— 
The substance of a report from a subordinate medical 
officer, with an expression of concurrence by bis supe- 
rior, cannot bo read in evidence under station 368 of 
tho Code of Criminal Procedure, In tub matter 
OP TUB PETITION OP ClUNTAMONEW NVH 

[11W.R., Or,* 2 

S3, * — Letter from medical offi* 

cor ,— letter expressing opinion. - A letter of a 
medical officer expressing an opinion is not evidence 
under sections 368 and 370 of the Code of Criminal 
Pioeoduro, Queen v . Kaminke Dokhkb 

[12W.R., Or,* 25 

14, NATIVE BEALS, 

84 . — Comparison of native seals, 

— Evidence Art, Woo, s, 48.— Hoetum 48, Act II of 
1855, ih applicable to criminal trials. The test of 
comparison of native seals is at bust but a fallible 
one, and must always bo received with extreme 
caution. Queen v. Amanoollau Moll ah 

[8W.E, Cr.,5 


10. NOTEB OF ENQUIRY, 

85. — — — Notes on enquiry by regis- 
tering officer,— The notes of an enquiry held 
Wore a registering officer arc not admiatnblu m evi- 
dence of what tho prisoner said on that occasion* 
Queen v, Puenanund Basic* * 11 W* B< t Or** IS 


10. POLICE EVIDENCE, DIARIES, PAPERS, 
AND REPORTS. 

80, * Evidence of police officer. 

— Avt SI of 1855. a, 31,— The practice of not 
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16. POLICE EVIDENCE, DIARIES, PAPERS, 
AND REPORTS — continued. 

Evidence of police officer — continued. 

examining’ a police officer who investigates a case 
condemned. The statements made to him might be 
proved by him m the witness-box, and would be ad- 
missible to corroborate the evidence of other wit- 
nesses on the same point given m Court before the 
Magistrate and Sessions Judge under section 31, 
Act II of 1855. Queen- v Ahmed Ally 

[II W. R., Or., 25 

87. Statement of constable of 

police. — Where the accused was charged with at- 
tempting to murder her child, the chief constable’s 
statement (he having gone to search the house of the 
accused) that he w had information that the accused 
was about to kill the child,” was most improperly 
admitted as evidence against the accused. Reg. v. 
Chima . . . .8 Bom., Cr., 184 

88. * Police diaries. — Corroborative 

evidence.— Under section 154, Code of Criminal Pro- 
cedure, police diaries cannot be admitted as corrobora- 
tive evidence. Queen v. Thakoob Chund Suema 

[13 W. R., Cr., 22 

89. - — — Corroborative 

evidence . — Police diaries cannot be legally used as 
substantive evidence, or read to the jury Queen v. 
Hubdut Suema . . . 8 W. R., Cr., 68 

90. — Use of portion of 

diary — Criminal Procedure Code, 1861, s. 154 . — 
Where certain portions of a police officer’s diary are 
used as evidence against him, section 154 of the Code 
of Criminal Procedure does not bar the admission of 
other portions of the diary, as explaining the portions 
so used. Queen v Nobokbisto Ghose 

[8 W. R., Cr., 87 

91. — - Police papers. — Judicial 

tice — Police papers ought not to be taken jud^ml 
notice of as evidence, nor consulted in order t/test 
evidence. Queen v. Bussibuddi J 

[8 W. Btrtr., 35 

92. Police reports.— Police reports 

are not evidence, except against the reporting police 
officer. Govebnment v. Mudun Dass 

[6 W. E,, Cr., 52 

93. Statements not 

made in Court . — Evidence Act , II of 1855, s 31 . — It 
is not competent to a Court of Sessions to inspect an 
original report from the office of the Superintendent 
of Police, and to make it evidence against the prison- 
ers. Statements made otherwise than before the 
Court, and officers specified in section 31, Act II of 
1855, may be given m corroboration of testimony; 
but such statements must be regularly proved by the 
person who received them, or by some one who heard 
them given Queen v, Bissen NAiH 

[7 W. R., Cr., 31 
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16. POLICE EVIDENCE, DIARIES, PAPERS, 
AND REPORTS — continued 

Police reports — continued. 

94. Breach of the 

peace. Likelihood of — Report of police officer . — ^he 

I report made by a police officer that there is a likeli- 
| hood of there being a breach of the peace is not legal 
evidence to prove the existence of any dispute likely 
to cause a breach of the peace. Abhaya Chpwdhby 
v Bkae 

[6 B. L. R., Ap., 148 : 15 *W\ R., Cr„ 42 

Queen v. Bhyeo Dayal Singh 

[3 B. L. R., A. Cr., 4: 11 W. R., Cr., 46 

In the mattee or Bhadeeswabi Chowdhbani 
[7 B. L. R., 329 

In the mattee op the petition op Shama- 
sankae Mazumdae . 9 B. L. R., Ap., 45 

S C. # Shamasankab Mozoomdae v. Annund- 
moyee Dossya . . 18 W. R., Cr., 64 

17. PREVIOUS CONVICTIONS. 

95. Previous convictions.— 

missibihty of evidence — Previous convictions are 
not admissible in evidence. Queen v Thakoobdass 
Chootue . . . . 7 W. R„ Cr., 7 

Queen v Phoolchand alias Pholeel Ahib 

[8 W. R., Cr., 11 

96. Determination of 

amount of punishment — Except under very special 
circumstances, the proper object of using previous 
convictions is to determine the amount of punishment 
to he awarded, should the prisoner be convicted of the 
ofience charged. Roshun Doosadh v Empeess 

[I. L. R., 5 Calc., 768 : 6 C. L. R., 219 

97. — Report from Re- 

cord Office . — A kaifut, or report from the Record 
Office, that A. had been convicted of a crime, is no 
evidence of a previous conviction Queen v. Ramzan 

[6 B. L. R, Ap., 15 : 15 W. R., Cr., 53 

Queen v Nuzee Nushyo . 15 W. R., Cr., 52 

18. PROCEEDINGS OF CRIMINAL COURT. 

98. Proceedings in criminal trial and 
proof of. — The proceedings in a criminal trial, when 
necessary to he proved, should he proved by their pro* 
duction, Reg. v. Ravji valad Taju 

[8 Bom., Cr., 37 

19. STATEMENTS TO POLICE OFFICERS. 

See Cases undee Coneession — Confes- 
sions to Police Offioebs. 

99. Admission to police of- 

ficer. — Admissions made by prisoners to police of- 
ficers while m their custody are not admissible m 
evidence. Queen t? Bushmo Anent 

[3 W. R., Cr., 21 
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19. STATEMENTS TO POLICE OFFICERS— 
continued, 

100. - — » Statement extorted by 

police officer by inducement— A police officer 
ncps improperly and illegally m offering any induce- 
ment to an accused person to make any disclosure or 
confession. No part of his evidence as to the dis- 
covery of facts in consequence of such confession is 
legally admissible. Queen v. Dhubum Dutt Ojha 

[8 W. R., Cr., 13 

I0L — Statement obtained by per- 

suasion and promise of immunity.— Criminal 
Procedure Code , 1861, s. 146 . — An admission obtain- 
ed from a prisoner by persuasion and promises of 
immunity by the police ought not to he received in 
evidence, as being in direct contravention of section 
146, Code of Criminal procedure. The deposition of 
the police officer, moreover, should be taken before 
the admission can at all be used against the prisoner, 
under section 150, Code of Criminal Procedure, 
Queen v , Bishoo Manjeis » 9 W, R„ Cr., 18 

102. Answers given by prisoner 

to police constables or Magistrate*— G, D . 
presented a Government promissory note at the Bank 
of Bengal bearing a forged endorsement, and was ar- 
rested. A police constable asked H, if he knew G. IX 
H, replied that he knew him as a common man. The 
police constable then asked JV. if he knew anything 
about the note. N* replied that he did not. No throat 
or inducement was hold out, nor was any caution ad- 
ministered to A r . Held that the statements made 
by A. in answer to the questions of the police con- 
stable were admissible. JN. was afterwards brought 
before JR., the Deputy Magistrate of Seramporc, who 
told him, before any depositions were taken, that he 
(A # .) was charged with having received a stolen pro- 
missory note, and JR, asked him if he wished to say 
anything. AT, replying m the affirmative, R., without 
administering any caution to him, asked him how or 
where he had obtained the note, and other questions, 
the answers to which were taken down, H, was 
again brought up before JR,, and was asked whether 
a promissory note then produced was the one he had 
delivered to Q, JD, to take to the Bank. JR. told 
if. that he was not bound to answer the question, 
but if he did, the answer would be taken down, and 
that if he objected to answer, that would also be 
noted. JR, committed if. to take his trial before the 
High Court. Held that, on the trial, the answer of 
if, to the questions of R„ whether |JR. acted as a 
Justice of the Peace for Bengal or as a Magistrate, 
were admissible. Queen o. Nabauwip Goswami 
[l B. L. R., O. Cr., 16 : 16 W. R„ Cr„ 71, note 

103. Statement made to Magis- 

trate by party in custody,— A statement which 
a man in the custody of the police volunteers to one 
in the position of a Magistrate can be used as evi- 
dence against the man who makes it* Queen e. 
Mok Mohto Eot , . 24 W. B* Cr„ 88 

104. — — Statements to police of- 

Haer.-Mdenoc 4oi, «. 07.— Theft of jewelt from 


EVIDENCE — • CRIMINAL CASES — con- 

tinned, 

19, STATEMENTS TO POLICE OFFICERS- 
continued. 

Statements to police officer— continued, 

murdered woman, — Tho accused, charged with the 
murder of a woman, made a confession to a police 
inspector, part of which related to tho concealment 
of certain jewels which belonged to tho deceased 
woman, and in consequence of the information so re- 
ceived the jewels were discovered. Held that, under 
section 27 of the Evidence Act, that part of the ac- 
cused's confession which described lus assault on the 
deceased and her consequent death, and the way in 
which he became possessed of the jewels, related dis- 
tinctly to the fact of the discovery of the ornaments, 
and might bo proved against the accused. Queen v. 
Pagabeb Shaha . . . 19 W. R. f Cr., 61 

106. — * Written record 

of statement,’— Criminal Procedure Code, 1872, 
s, 119 . — Inadmissibility of written evidence,— Oral 
evidence. — Where tho accused was charged under 
section 198 of the Penal Code with having given 
false evidence, in that he denied having made certain 
statements which he was alleged to have made to the 
inspector of police, that officer was examined and 
merely put in two documents containing the state- 
ments alleged as the records of what had taken 
place. Held that these documents being inadmissible 
in evidence under section 119 of the Code of Criminal 
Procedure, evidence ought, to have been gijVen m to 
what was actually stated by the accused tyo the in- 
spector of police. In the matteb ok D$»0 

[8 C. L.R.,47 

106. - — — ~ Criminal Ira» 

cedure Code , #. 11$,— Evidence Act, 1872, m, 9blU&, 
159.— Section 119 of the Code of Criminal Procedure 
not making it obligatory upon a police officer to reduce 
to writing any statements made to him during an in- 
vestigation, neither that section, nor section 01 of the 
Evidence Act, renders oral evidence of such state- 
ments inadmissible. If this statements be actually 
reduced to writing, the writing itself cannot lie treat- 
ed as part of the record or used as evidence, but may 
be used for the purpose of refreshing memory under 
section 169 of the Evidence Act. Consequently the 
person making the statements may property lie ques- 
tioned about them $ and, with a view to impeach his 
credit, the police officer himself, or any other person 
in whose hearing the statements were made, can be 
examined on tho point under section 156 of tho Evi- 
dence Act* Reg. v. Uttamojuawd Kapueohand 

[11 Bom*, 120 

107. — — Statements made by pri- 
soners during police custody.— Uoidence Act, 
e, 27.— Under section 27 of tho Evidence Act, not 
every statement made by a person accused of any 
offence while in the custody of a police officer, con- 
nected with the production or finding of property, is 
admissible. Those statements only which lead imme- 
diately to the discovery of property, and, in so far as 
they do lead to such discovery* are properly admis- 
sible, Whatever bo the nature of the fact discovored, 
that fact must, in all cases, bo itself relevant to tho 
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19. STATEMENTS TO POLICE OFFICERS— 
continued . 

Statements made by prisoners during 
police custody — continued . 

case, and the connection between it and tbe state- 
ments made must bave been sucb that that state- 
ment constituted tbe information through which the 
discovery was made, in order to render the statement 
admissible. Other statements connected with the 
one thus made evidence, and thus mediately, but not 
necessarily or directly, connected with the fact dis- 
covered, are not admissible. That a witness says 
that a plan was prepared m his presence is not a 
sufficient reason for admitting the plan in evidence, 
unless the witness also says that to his own know- 
ledge the plan is correct. Reg. v. Joe a Hasji 

[11 Bom., 242 

108. Statement as to owner- 

ship Of property. — Evidence of ownership . — 
Criminal Procedure Code ( Act X of 1882), ss. 517 
and 523 — Confession made to police officer. Admis- 
sibility of, for other purposes than as a confession . 
— Statements made to the police by accused persons as 
to the ownership of property which is the subject- 
matter of the proceedings against them, although in- 
admissible as evidence against them at the trial for 
the offence with which they are charged, are admis- 
sible as evidence with regard to the ownership of the 
property in an enquiry held by the Magistrate under 
section 523 of the Criminal Procedure Code (X of 
1882). Queen-Empress v. Trlbhovan Manek- 
chand . . . LL.B„9 Bom* 131 

109. Admission of guilty know- 

ledge. — Criminal Procedure Code, 1861, s. 150 . — 
Dacoity. — To make an admission of guilty knowledge 
of the means by which money supposed to have been 
acquired by dacoity was obtained, evidence under sec- 
tion 150 of the Code of Criminal Procedure, it must 
be shown that the admission was antecedent to the 
discovery of the money. Qxjeen v. Kamal Fukeer 

[17 W. R., Cr., 50 

HO. — Statement of accused over- 

beard by police officer The evidence of a 
policeman who overheard a prisoner's statement made 
in another room, and m ignorance of the policeman's 
vicinity and uninfluenced by it, is not legally in- 
admissible. Queen v, Sageena 

[7 W. R* Cr., 56 

20. STOLEN PROPERTY. 

111. Evidence of possession of 

stolen articles. — Non-production of , for recogni- 
tion by witness . — Recognition of things not before 
the eyes of deposing witnesses is not evidence against 
a person accused of having been m possession of those 
things. Queen v . Joomnee . 8 *W. R., Cr., 10 

21. TEXT BOOKS 

112. Text books, Reference to. — 

Work on medical jurisprudence . — A well-known 


EVIDENCE-CRIMINAL 

timed . 
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21. TEXT BOOKS— continued. * 


Text books, Reference to —continued. 


treatise such as Taylor's Medical Jurisprudence may 
he referred to in the course of a trial. Hatim v. 


Empress, 12 C . L. R., 86, followed. Hubby ChbbN 
Chuckerbutty v . Empress 


[L L. R., 10 Calc., 140 


113. — ’ Evidence Act, 

ss. 57 and 60. — Reference to work on medical juris- 
prudence — Under the provisions of the penultimate 
paragraph of section 57 and of the first proviso of sec- 
tion 60 of the Evidence Act, the Court referred to 
Taylor's Medical Jurisprudence with reference to the 
effect likely to he caused by a sudden blow on the ab- 
domen. Hatim ©. Empeess . 12 C. L. R* 80 


EVIDENCE-PAROL EVIDENCE. 

• Col. 

1. Value of, in vaeious Cases . 1810 

2. Explaining Written Instbuments 

and Intentions of Parties. . 1812 

3. VABYING OB CONTRADICTING WbIT- 

ten Instbuments . . . 1816 

See Account, Adjustment of — 

[B. L. R., Sup. Vol* 3 

See Registbation Act, 1877, s 49. 

[I. L. R., 1 AIL, 442 
1 B. L. R., A. C., 37 
I. L. R., 0 Mad., 117 
I. L. R., 7 Mad., 220 
I. L. R., 9 Mad., 142 


1. VALUE OF, IN VARIOUS CASES. 

1. Proof of fact or title.— Oral 

testimony, if worthy of credit, is sufficient, without 
documentary evidence, to prove a fact or a title. 
Ram Soondub Mundul v . Akima Bibee 

• [8 W. R* 300 

SUBUT SOONPUREE DEBIA V. RAJENDUB KlS- 

hore Roy Chowphry . 9 W. R., 125 

Goluck Kishore Achabjee Chowdhry 
Nund Mohun Dey Sibcab . 12 *W. R., 394 

Gibdhabee Lall Singh v. Modhoo Roy 

18 W. R., 323 

Dinoo Singh v. Doobga Pershad 

[18 W. R., 348 

2. Evidence of possession.— In a 

suit brought on an allegation of forcible dispossession, 
oral evidence, if credible and pertinent, is sufficient 
to establish the fact of possession. Sheo Suhaye 
Roy v. Goodub Roy . . 8 W. R., 328 

Dinobundhoo Suhaye v. Furlong 

[9 W.R., 155 

3. Documentary evi- 

dence — Mere oral testimony was under the particu- 
lar circumstances held to be insufficient to prove pos- 
session of land without any of the documentary 
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i. Value oe, in various cases- 

continued . 

Evidence of possession— continued 

evidence (leases, agreements, collection papers, &e.) 
wlveh is the invariable concomitant of actual pos- 
session in this country, Thakoor Dot Tewaree 
c Ali Hossein Khan 

[8 W. R„ 341: S. C. on appeal, 13 B. B. R., 

427 : 21 W. R„ 340 : B. R., 1 I. A„ 192 

4. Boundary dispute. In a boun- 

dary dispute, oral evidence is quite insufficient to 
establish either the fact of possession or of title, 
Goluok Chunder Bose v , Seeemurd Rajesiiur- 
REE BlDDIADHUR SOONDEAH NTTRKENDUR 

[W. R„ 1864, 135 

5 , Proof of prescriptive title.— 

Oral evidence, if credible, is legally sufficient to 
prove a prescriptive title. Meharban Khan i>, 
MtTHBOOB Khan . ! . . 7W.R,, 402 

8. . — Suit for purchase-money, — 

Apportionment of money* — In a suit for purchase- 
monoy, oral evidence is admissible to show how the 
purchase-money lias been apportioned, Diiooha 
Thakoor v, Ram Lall Saiiue . 7 W. R., 408 

7. Guarantee.— There may be casus 

in which the Courts would accept and net upon parol 
evidence of the existence of a guarantee and its 
amount, hut such parol evidence must ho beyond sus- 
picion. Lekhraj v, pAiiKK Ram. . 2 N. W„ 210 

8* — Pedigree, Question of,— Proof 

of native pedigree,— In proving a native pedigree, 
the oral statements of deceased relatives will be ad- 
mitted in the absence of any registers of births and 
deaths. Mohedeen Ahmed Khan v. Mahomed 

[1 Ind. Jur., O. S., 132 
S, C. 1 Mad, 92 

9. Adjustment of account.— An 

adjustment of accounts may bo proved by oral evi- 
dence, KAMPIDIKARIBASANArEA V , HOMA SAMIT'D- 
diram 1 Mad., 183 

10. Evidence of payment of 

debt on bond — Payment of a debt due on a sama- 
duskut may bo proved by oral ovidence alone. Gu- 
MAn Galttbhai v. Soeabji Barjorji , 1 Bom,, 11 

11* Evidence of discharge of 

written obligation, — Oral evidence of tho dis- 
charge of an obligation executed by wilting is admis- 
sible. Ramanadamisaeaiyae t?, Ramabhattar 

[2 Mad, 412 

18* Repayment of mortgage 

debt.— Verbal agreement to repay in bond,— MM 
that though there may bo a condition for repayment 
of a mortgage-debt in monoy, tho mortgagee may him! 
himself to receive the payment in money's worth, and 
this orally, notwithstanding that the mortgage-debt 
is created by a written obligation, Tho mode in 
which an obligation may be discharged and satisfied 
by pyment is a distinct matter from the obligation 
itself. Purr a v, Mqrur Sinok . 2 Agra, 183 


EVIDENCE— PAROIj EVIDENCE-cok- 

tm tied . 

X, VALUE OF, IN VARIOUS CASES- 
continued. 

13. — Proof of payment -When 

payments are to he endorsed, — A stipulation in a 
document that no other payments except payments 
endorsed on the document itself shall bo admitted, 
does not exclude proofs of payment by other evidence, 
SASHAOHELLUM OhKTXY V, G0RINJ>A1H*A 

[6 Mad., 451 

Nuotir Mull v. Aotmoollah 

[1 N. W., 148 : Ed. 1873, 228 

14. — Evidence Act , s, 

92 . — Contemporaneous oral agreement, —Mona pay* 
able by instalments,— In a suit upon a kistibundi 
bond the defendants pleaded that the debt hud been li- 
quidated from tho usufruct of certain property, which, 
by an oral agreement. entered into at the time of the 
execution of tho bond, had been assigned by them to 
tho plaintiffs for that purpose* The assignment hav- 
ing boon proved, the Court of first instance without 
further enquiry dismissed the plaintiffs* suit, The 
District Judge, however, reversed the order of that 
Court, on tho ground that under section 92, Act i of 
1872, evidence of the alleged oral agreement was in- 
admissible, it being a contemporaneous agreement, 
varying and to some extent contradicting the terms of 
the kistibundi bond. On appeal it was held that the 
allegation of the defendants amounted merely to a 
plea of payment, and that section 92 of the Evidence 
Act was not a bar to an enquiry as to the foundation 
of such a plea, and tho case was accordingly remand* 
eft for an enquiry to bn made as to whether the 
whole or any portion of tho kistibundi money had 
been liquidated from tho profits of the laud assigned. 
Govindo PttosAD Roy Cuowpuuy r, anund 
Ohonder Chowdhry . * 4 0. 2* R., 274 

2. EXPLAINING WRITTEN INSTRUMENT# 
AND INTENTION OE PARTI EH. 

15. — — — - Proof of existence of mort- 
gage, — Where a question arises (not between mort- 
gagor and moitgagoo) as to tho previous existence or 
non-existence of a particular mortgage, the oral evi- 
dence of tho mortgagee that it did exist will be suffi- 
cient to -provo the fact, without the production of the 
mortgage deed. Amjad Ali v, Moniram Kolita 

R., 12 Calc,, 58 

1& Evidence that bond wm 

executed in different capacity from what 
appears.— It is competent to a party to show that a 
bond executed in favour of A. was really in favour of 
J?„ and that A, was a party to it merely in the 
capacity of gomustah of II 8tmom>KHA ©, Urn 
livrmx Tewa um , . Marsh., 3 : 1 H»y, 24 

17, — Benami purchase.*— 

As between Hindus oral evidence is admissible to show 
that land nominally purchased for A, and conveyed to 
him by an instrument in writing was really purchased 
for A.> if., and 0, Palanyabpa Chevti v, Arumu- 
oam Cukih .... 2 Mad, 28 
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2. EXPLAINING WRITTEN INSTRUMENTS 
AND INTENTION OE PARTIES — continued 

18. Explaining use of benami 

name. — Parol evidence is admissible to show that the 
name of the party used m a deed was only benami 
for another person. Tara Monee Debia v Shib- 

ath Tulapattur . . . 6 W, R., 191 

19 . Explaining terms of docu- 

ment. — Oral evidence may be admitted to explain a 
document, but not to vary the terms thereof when 
such terms are in themselves clear and undoubted. 
Rambudddn Singh v. Sree Koonwar 

fW. R., 1864, Act X, 22 

Chttnder Nath Deb v Ganga Gobindo Singh 
Roy ... 1 W. R., 94 

Mohttn Lall Roy v. Unnopoorna Dossee 

[9 W. R., 666 

20. Patent ambiguity.— Inten- 

tion of parties. — Extrinsic evidence may be received 
to identify the thing referred to in a written agree* 
ment. Where there is a written agreement to deliver 
a quantity of gram (gulla) at a particular time, parol 
evidence is admissible under certain limitations to 
show what hind of gram the contracting parties had 
in their contemplation at the time the contract was 
made. Valla bin Hataji v. Sidoji bin Kondaji 

[6 Bom., A. C., 87 

21. Latent ambiguity. — Altering 

written contract — Extrinsic evidence is not admis- 
sible to alter a written contract, or to show that its 
meaning is different fiom what its words import; 
where there is a latent ambiguity m the wording, 
parol evidence is admissible to explain it. Ram Lo- 
chttn Shaha v. Unnopoorna Dassee 

[7 W. R., 144 

22. Evidence to explain deed. 

— Intention of parties — Parol evidence was held ad- 
missible to explain a deed, — e g f> to prove that a village 
not included in a putni lease was intended by the 
parties to be included in it, Dhttnfut Singh Doo- 
gtjr v. Jowahur Ali . . .8 W. R., 162 

28. Admissibility of evidence 

to indentify land as that mentioned in 
document. — In a suit for redemption of land mort- 
gaged to the defendant, the plaintiffs relied upon a 
document as containing an acknowledgment of the 
title of the plaintiff under section 15 of the Act of 
Limitation (XIV of 1859). The document contained 
an admission by the defendant that he held land upon 
mortgage in a specified district from the temple of 
which plaintiffs were the trustees. Meld that oral 
evidence was admissible to apply the document to the 
land to which it was intended to refer. Valamptjd- 
dloherri PadManabhan v. Chowakaren Pudiap- 
tjrayil Kunhi Kolendan . . 5 Mad., 320 

• 24. Evidence to identify land 

mortgaged. — "Evidence Act , s 92, cl. 6 , and s. 95. 
— The obligors of a bond for the payment of money, 
describing themselves as <c sons of R , zemindar and 
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2. EXPLAINING WRITTEN INSTRUMENTS 
AND INTENTION OF PARTIES — continued . 

Evidence to identify land mortgaged — 

continued. 

pattidar, resident of mauza S” hypothecated as "col- 
lateral secunty for such payment “ their one biswa 
five biswansi share” Meld, in a suit on the bond to 
enforce a charge on the one hiswa five biswansi share 
of the obligors m mauza S , that, under proviso 6, sec- 
tion 92, and section 95 of Act I of 1872, evidence 
might be given to show that the obligors hypothecated 
by the bond their share m mauza 8 Ram Lal v. 
Harrison . . I. L. R., 2 AIL, 832 

26. ■ Evidence to explain clause 

in document.— Evidence Act , s. 92— Specific Re- 
hef Act , ss. 17, 22, and 26 — The plaintiffs sued for 
specific performance of an agreement m writing 
which §et forth, inter alia , that the defendants had 
agreed to sell, &c., under “ certain conditions as agreed 
upon.” The defendants alleged that the written 
agreement did not contain the whole of the agreement 
between the parties, and offered parol evidence in 
support of their contention. Held (reversing the 
judgment of Wilson, J.), that the parol evidence 
was admissible to show what was meant by the clause 
“ certain conditions as agreed upon/ 5 Per Pontifex, 
J. (Garth, C J., dissenting) —The evidence was ad- 
missible under proviso 1, section 92 of the Evidence 
Act (I of 1872). Discussion as to the meaning of 
section 92 of the Evidence Act, and of sections 17, 
22, and 26 of the Specific Relief Act Chtts v 
Brown . L L. R., 6 Calc., 328 : 7 C. L. R., 171 

20. Evidence to explain identi- 

ty of persons. — Evidence to spenfy delt. — Suit 
on promissory note —A suit was brought on a pro- 
missory note by which the defendant promised to pay 
to the plaintiff R1,000 with interest The defendant 
afterwards wrote the following letter to W. ; I further 
hold myself responsible to you f<# the two sums of 
R1,000 and R900 respectively, the latter sum hearing 
interest at 24 per cent, per annum. Both these 
sums of Rl,000 and R900 I engage to pay you/* 
Held that parol evidence was admissible to show 
that, though the letter was addressed to W., the plain- 
tiff S. was the person referred to as W, and that the 
letter was given to her. Parol evidence was also ad- 
missible to show what debt was referred to in the 
acknowledgment, and that it related to the promissory 
note Umesh Chandra Mookerjee v Sagbman 
[6 B. L. R., 632, note 

S. C. Umesh Chandra Mookerjee v. Sageman 

[12 W. R., o. C„ 2 

* 27. — Evidence to supply words 

m deed partially destroyed by insects.— The 
lower Court received parol evidence to supply words 
in an old deed, lost in consequence of the parts 
on which they were written having been eaten by in- 
sects. Meld that the parol evidence was properly 
admitted. Benodhee Lall Roy v Dhlloo Sircar 

[Marshu, 620 
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EVIDENCES — PAROL EVIDENCE — con* 

timed, 

2. EXPLAINING WHITTEN INSTRUMENTS 

AND INTENTION OP PARTIES— continued. 

28. * Ambiguity in document. 

—Ancient document. — Mm dene e of acts of author, 
— Where a document is an ancient one and its mean- 
ing doubtful, the rule applies that “the acts of its 
author may be given in evidence in aid of its con- 
struction.” Rule applied to the table of fees in the Re- 
corders' Courts previous to the institution of Small 
Cause Courts in the Presidency towns; the words “debt 
levied by execution M used therein being ambiguous 
with respect to the Sheriff’s right to poundage. 
VlNAYAK VASILEV U. RlTOHIE, StEWABT & Co. 

[4 Bora* O. C* 139 

29. Evidence to explain cir- 

cumstances connected with, transaction.— 
Conduct of parties, — Value of property . — Parol evi- 
dence is admissible to prove the conduct of the 
parties, the value of the property, and other circum- 
stances connected with the transaction botweon the 
parties to the written contract. Pheloo Monde 
DoSSIA V, GHEES!! ClIUNDEIt B Jltri? TAG If Alt JHK 

[8 W. R* 515 

80. Intention of parties.— Con- 

struction of document , — The Courts, in order to as- 
certain the intention of the parties, must look to 
the writing alone, and not to the statement of the 
parties themselves or their witnesses, Onix Naha in 
«. Mahebhtje Btrx Singh 

[Agra, E. B„, 52 : Ed. 1874, 89 

31 . Contract not 

containing whole agreement . — The rule that verbal 
evidence is not admissible to vary or alter the terms 
of a written contract, is not applicable where the 
parties did not intend that the writing should contain 
the whole agreement between them; and this may 
appear either by direct evidence or by informality 
in the wilting. Behabke Ball Dey v, Kaminek 
Soondubee «* . . . 14 W. R* 819 

32, — — Explanation of 

written agreement by parol evidence.-— In resisting 
specific porformance'of an agreement it is competent 
to the defendant to show by oral evidence that 
the real intention of the parties to the agreement has 
not been correctly expressed in the written document. 
Vi SEVAN ATH Atmaeam v, Bapu Nabayan 

[1 Bom., 282 

$3, — — — - - Execution of 

deed, —Per Peacock, C, J., Bayley and Campbell, 
Verbal evidence is not admissible to vary or 
alter the terms of a written contract where there 
is no fraud or mistake, and in which the parties 
intend to express in writing what their words import. 
The parties cannot show by more verbal evidence that, 
at the time of the agreement, what they expressed by 
their words to be an actual sale was intended by 
them to be a mortgage only. It is, however, material 
to enquire whether, having regard to the acts and 
conduct of the parties and having reference to 
the amount of the alleged purchase- money and the 
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% EXPLAINING WRITTEN INSTRUMENTS 
AND INTENTION OF PAKTI MS *»«««. 
Intention of partiea— continued, 

real value of the interest to be sold, the parties intend- 
ed tho writing to, operate as an absolute sale, and 
treated the transaction as such, or as a mortgage only. 
Per Nobmaw and Pundit, Jf , — Parol evidence is 
admissible to show that a bill of sale, though absolute 
in its terms, was a mortgage. Kashi Nath Chattee- 
jee v. Chandi Charan Bankrjteb 

[B. L. R., 8 up. Vol., 383 : 5 W. E., 88 
Ramdee Koonwabeb v. Shib Dyad Singh 

[7W.R., 334 


34. 


Mortgage,— Ab- 


solute sale , Meed of—A„ by a deed purporting to be a 
deed of absolute sale, conveyed certain property to R. 
The deed was registered. C. claimed a right of pre- 
emption. Held per Peacock, C. Baylky ami 
Cami>bell, JJ. (Nokman and Pundit, */«/», dis- 
senting), that the acts of the original parties or their 
statements could be admitted as against a third party 
to prove that their intention was different from that 
which their written deed expressed and was intended 
bv them to express. Maluic Cuand Subma o, 
KaBLU CHANDRA StTBMA _ 

[B, L. R., Sup. Vol* 390 : 5 W. R* 78 


35 . — Peed, Delivery of, 

—Escrow,— Where a deed is delivered to the party in 
whose favour it is executed, evidence In not admissible 
to show that it was intended to operate as an escrow 
only. Mohsum Ally th Balahoo Kokh 

[2 Huy, 578 


88 . — — — Purchase under 

jomt deed. — Agreement at to division,” Where the 
plaintiff and defendant purchased property bv a 
joint deed ,— Held that parol evidence was admissible to 
show the terms on which they agreed amongst them- 
selves to purchase it, and also as to the mmio in 
which the land so purchased was to be divided. 
Ram Gutto v, Ibrahim Ismai&jrk Risk d at 

[7 W. B., 353 


3. VARYING OR CONTRA MUTING 
WRITTEN INSTRUMENTS. 

37 , — Evidence to vary deed.*— 

Evidence of conduct of parties,— Oral stipulation 
at variance with a written document.— Evidence Act 
(I of 1872), s. 92,— Evidence cannot lie admitted to 
prove a contomjKmHioous oral stipulation varying, add- 
ing to, or subtracting from, the bonus of a written 
contract. Evidence of the acts and conduct of the 
parties to a written contract is not admissible if ten- 
dered solely in support of an oral stipulation varying 
its terms. Daimodokk Paik ik Kaim Tab j dab 

[L L. B* 5 Calc* 300:4C.L. R., 410 

38. ■ — Parol evidence is 

inadmissible to vary tho terms of a written document, 
except under special circumstances. Ram Dbyk 
Koweb v, Bishbn Dyal Sura** . 8 W. R.» 330 
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3. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS — continued. 

Evidence to vary deed— continued. 

39. * — - Fraud or mis - 

take, Allegation of. — Parol evidence cannot be admit- 
ted to contradict a deed except when fraud, mistake, 
surprise, or the like is alleged. Ersriite & Co. v. 
Okhoy Chtjkder Dutt . . W. R., 1864, 58 

Kassim Mtjkdle v. Noob Bibee . 1 W. R., 76 

40. ■■ — Conduct of 

parties. — Inadequacy of consideration . — Parol evi- 
dence is not admissible to alter or vary a written 
document, even if the inadequacy of the considera- 
tion and the conduct of the parties show' that the 
transaction was different from what appears m the 
instrument or writing. Madhab Chandra Roy v, 
Gangadhar Samant 

[3 B. It. R., A. C., 83 : 11 W. R., 450 

4L - - Contemporaneous 

agreement . — Oral evidence is admissible in equity 
where, by way of defence, the object is to get rid of a 
written contract of a sale of land by showing that it 
is not the contiact really entered into by the parties ; 
but the evidence must be very powerful to induce the 
Court to believe that the terms expressed are not the 
real ones. Evidence of a contemporaneous oral agree- 
ment to suspend the operation of a written contract 
of sale until an agreement for a re-sale is executed, is 
admissible as a defence even in a Court of Law. Dada 
Honajt v. Babaji Jagtjshet 

[2 Bom., 38 : 2nd Ed., 36 

42. Suit in Small 

Cause Court. — Agreement not correctly stated in deed. 

* — In a suit in a Small Cause Court to enforce a writ- 
ten agreement, the defendant has a right to set up and 
adduce parol evidence to prove such a state of facts as 
would show that the instrument did not correctly set 
forth the terms of the arrangement between the par- 
ties, and thereby justify the Court m its character of a 
Court of Equity m amending the agreement m a suit 
for that express purpose. Peewit v. Paul 

[12 W. R„ 532 

43 # * — Suit on bond . — 

Intention of parties as to penal clause — In a suit on a 
bond the defendant sought to adduce evidence to show 
that after the execution of the bond the plaintiff stat- 
ed that a certain clause as to a high rate of interest 
in default was intended to operate as a penal clause, 
and that the conditions therein would not be enforced. 
Meld that the evidence tendered was not admissible. 
FaTcshu Lahshman v. Qovmda Kanji, I. L. E , 4 
Bom.> 594 , and Mem Chunder Soor v. Rally Churn 
Mass, J. I. JR, 9 Calc,, 528, approved and distin- 
guished B ekae y Loll Dqss v. Tej Narain 

[I. Xi. R., 10 Calc* 764 

44. ^ , Proof of consi- 

deration different from that expressed in contract . — 
Parol evidence is inadmissible to show that in an agree- 
ment to pay an annuity there was a consideration for 
the granting of the annuity different from that ex* 
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Evidence to vary deed— continued. 

pressed in the agreement. Jaear Ali Nizam Apt v. 
Ahmed Ali Imam Haidarbaksh • 

[5 Bom., A. C., 37 

45 . Evidence to contradict 

deed. — Contract contained in written instrument . — 
Custom , Evidence of — Where a written instrument 
provided for a jomt tenancy and joint contract by all 
the parties executing to pay the whole rent of a village 
without any reference to the quantity of land m the 
holding of each,— Meld that oral evidence was not 
admissible to show that separate specific contracts 
were entered into by each of the parties, and it made 
no difference that the evidence was put forward as 
evidence of a custom. Morris v. Panchanada Pil- 

lay 5 Mad., 135 

# 

46. - — — Evidence of 

verbal agreement not to enforce document. — When a 
plaintiff attempts to enforce, as a contract of loan 
binding upon the defendant, immediately upon its exe- 
cution, an instrument which he verbally argeed at the 
time should not so operate, and for which the defen- 
dant received no consideration, the latter may give 
evidence of the verbal agreement. Annag-tjeitbAla 
Chetti v. Kristnaswami Nayakan 

[1 Mad., 457 

47. - 1 * Contemporaneous 

oral agreement . — Evidence Act , s. 52.— Plaintiff sued 
to recover R21, 650-5-1, balance of principal and inter- 
est due. He alleged in his plaint that between the 16th 
February and 23rd July 1867, he paid, at the request 
of defendant's father, the late G. F. Fischer, R25,000 
on account of the Shivagunga zemindari , that the de- 
fendant, having assumed the management of the zemin- 
dari under an assignment from his father, gave plain- 
tiff a receipt for the said sum of R25,000 under date 
the 7th August 1867 ; that m October and December 
1867, defendant paid the sum of R5,000 and R3,00Q 
respectively, in part liquidation of the debt, but since 
20th December 1867 refused any further payment. 
Defendant answered that this debt due by the late G. 
F. Fischer had been validly released by the terms of 
an assignment, dated 29th July 1871 ; that the receipt 
given by defendant was a mere acknowledgment of 
the payment of R25,000 by the plaintiff to the 
late G. F. Fischer, and imposed no obligation on 
defendant to pay the said amount; that there was 
no consideration for defendant's promise to pay 
R25,000 , that when defendant executed the receipt 
he was not aware of the effect of the release, and that 
the part-payments were made under a mistaken idea 
of liability. At the hearing it was not disputed that 
a release was executed, and that this claim was 
embodied and intended to be embodied in that written 
release, hut it was attempted to set up a contempor- 
aneous oral agreement, leaving this claim as a subsist- 
ing demand. The Civil Judge dismissed the suit, 
holding that this oral evidence could not be adduced 
to contradict the written lelease. Meld, on regular 
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appeal, that tho Civil Judge was right. The principle 
is; —Is tho matter of the contemporaneous oral agree- 
ment so outside the scope of the written one that they 
can logically subsist together, so that the oral shall 
neither contradict nor modify the written ? In the pre- 
sent case, to set up an oral agreement that the sum 
released should m fact be paid, is to deal with an 
object already embodied in the written agreement in 
a manner antagonistic to its provisions. It is not 
only to vary what the words do mean, but what they 
were intended to mean. The subsequent receipt for 
the money did not create a debt, for the release had 
already extinguished it. TTschek v, Fischer 

[0 Had,, 393 

48, ■ Mortgage of and 

advances to indigo concern , — Evidence Acty s* 

M. y the manager of an mdigo concern, under section 
243, Act VIII of 1859, by a deed dated the 1st Febru- 
ary 1873, in which the owners of tho concern joined, 
which was duly registered, and winch was made with 
the Court’s sanction, mortgaged tho concern, and 
pledged and assigned the season’s crop to A. and J3„ 
who wore parda-nashins, to secure repayment of a large 
sum of money, consisting partly of the balance of previ- 
ous loans from tho husband of A, and JR, and partly of 
a new loan to tho extent of what was described in the 
deed as the estimated outlay of the season. The deed 
provided that A, and B. should have a first charge 
upon the indigo to be manufactured in the season m 
respect of the moneys secured thereby; that tho 
indigo should be sold subject to Als and Bis direc- 
tion ; that until the debt was paid M. should have no 
power to transfer, sell, or mortgage tho properties 
thereby mortgaged, pledged, and assigned, or in any 
way to deal with tlio sale proceeds of tho manufac- 
tured indigo ; and that A , and B, should have full 
power to arrange for tho appointment and dismissal 
of the servants of tho concern, and for its better 
management* Previously to this, namely, in October 
1872, M, had, in pursuance of his letter of appoint- 
ment, filed an estimate for the season’s outlay largely 
exceeding the sum mentioned in the deed as the esti- 
mated outlay, and had alleged that, at the time 
of executing the mortgage deal, he had informed one 
0 '• who was the general manager of A, and B. t and 
as such was the only medium of communication 
between M, and A and 2?., that further advances 
would be necessary. According to Mis account C. 
told him that A* and B. were unable to make further 
advances, and that ho could, if they were needed, 
obtain them on tho usual terms from tho plaintiffs, 
who wore mdigo brokers. In previous years, during 
the lifetime of tho husband of A, and M, t who had 
held similar mortgages of tho concern and of tho crop 
in those years to secure advances made by him, such 
advances had, with tho mortgagee’s knowledge, been 
supplemented by loans obtained from tho plaintiffs on 
the security of a first charge upon tho crop to tho ex- 
tent of such loans. And it was alleged by M, that it 
was upon the understanding that the same course 
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was to be followed in tho present instance that the 
mortgage deed to A. and B, was executed. In a 
suit against A., B,, and M,, to establish a first charge 
in respect of their advances to M, upon 360 maunds 
of the indigo, — Meld per Gauth, C\J. f Pin* Alt and 
Macmcbbson, JJ>> that the alleged oral agreement 
between C, and M.> as to obtaining loans, if neces- 
sary, from the plaintiffs and giving them a first charge 
on the season’s indigo in respect of such loans was m 
direct contravention and defeasance of the mortgage 
deed to A, and JR, and was therefore inadmissible in 
evidence under section 92 of the Evidence Act. 
Mohan v, Mitt u Biukk . I. Xi, R., 2 Calc., 68 

49, — Evidence Act* s. 

92 . — Admissibility of parol evidence inconsistent 
toith kabuliat. — Plaintiff having sued for arrears of 
rent payable under a kabuliat in respect of a share 
of four villages, the defendant pleaded that he had 
been put in possession of one only of the four leased 
to him, and that therefore he was not liable for tho 
whole claim. 1’arol evidence was odmitttxl to show 
that at the time the kabuliat was granted it had 
been agreed between the plaintiff and defendant (tho 
title of tho former being under dispute) that the 
whole rent payable under the kabuliat should be pay- 
able in respect of such of tho villages m should 
actually come into defendant’s possession, Held that 
such parol evidence was rightly admitted* there being 
no stipulation in the lease that the defendant should 
only pay rent on being put completely into possession, 
and that although payment o£ rent is not ordinarily 
enforced unless the lessor puts tho lessee into pos* 
session, it was quite competent to the parties to waive 
such privilege. Ram K isuouh Dam* t\ Nano Ram 

14 C. Xh 100 

50. Evidence to add terms to 

deed.— Evidence Aot> s. 02,-~ Suit for specific per- 
formance of written contract subsequently varied by 
parol. — A registered lease* renewable at the former 
rent, at the expiration of the period fixed thereby, 
having been granted, it appeared that tho lessors 
wore entitled to a G annas share only instead of to the 
whole property leased. It was alleged by the lessee 
that it was then verbally > arranged that tho rent 
should bo reduced in proportion, and tho lessee in 
fact did pay tho rent during tho term in proportion 
to tho interest of the lessors, On the expiration of 
the term ho sued for specific performance of tho 
contract, as modified, for a renewal of the lease of 
the 0 annas. IMd that evidence of the p&rol varia- 
tion of the contract was not admissible under section 
92 (4) of tho Evidence AH, and that the plaintiff 
was not entitled to this relief sought, Dwauia Nath 
Ohattoxudhva t\ Rkooohah Fakda 

17 C. 1 »* B., 677 

5L Evidence to add terms to 

contract — Evidence AoU proviso (8), ~~ Enrol 

evidence in addition to condition in kis lib uadi. Bart 
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performance of portion of obligation m Jcistibundi . 
— Per Gabth, C J. — Where, at the time of the 
execution of a written contract, it is orally agreed 
between the parties that the written agreement shall 
not be of any force until some condition precedent 
has been performed, the rule that parol evidence of 
such oral agreement is admissible to show that the 
condition has not been performed, and consequently 
that the contract has not become binding, cannot 
apply to a case where the written agreement had not 
only become binding, but had actually been perform- 
ed as to a large portion of its obligations. The true 
meaning of the words *< any obligation 99 in the 3rd 
proviso to section 92 of Act I of 1872, is any obliga- 
tion whatever under the contract, and not some 
particular obligation which the contract may contain. 
JUGTANUNI) MlSSEB V NeBGHAN SlNGH 

[L Jj. R., 6 Calc., 433 :7C.L. R., 347 

52. Evidence Act , $, 

92, proviso ( 1 ). — Fraud . — Unlawful consideration 
Act IX of 1872, s. 23,— Plaintiff sued to recover rent 
under a kabuhat. The defendant admitted execution 
of the kabuhat, but asserted that he executed it in 
order to enable the plaintiff to sell the land at a high 
price, the plaintiff agreeing to make over to him 
R282 out of the purchase-money, and to obtain for 
him from the purchaser a maurasi pottah of the 
land , it never having been intended that any rent 
should be payable under the kabuhat. Held that 
evidence of the oial agreement was admissible for the 
purpose of proving the fraudulent character of the 
transaction between the parties Kashi Nath 
CHTTQKEBBTTTTY V , BBINDABTJN ChTTCKEBBUTTY 

[I. Ii. R., 10 Calc., 649 

53. * Evidence Act, 

1872 , s. 92, — Time bargain, — Wagering contract — 
Sale of Government securities , — The question whe- 
ther an unambiguous written contract for the sale 
and purchase of Government paper is a contract or 
agreement by way of wager, must be decided on the 
expressed terms of the contract itself, and parol evi- 
dence is not admissible to vary or contradict those 
terms. Jtjggebnath Sew Bus v. Ram Dyal 

[LL. R., 9 Calc., 791 

54. — Evidence Act, s. 

92, — Bill of Exchange, — Exclusion of evidence of 
oral agreement — It was agreed between the Bank 
of Bengal at Calcutta and C. <J* Uo., who carried on 
business there, that the Branch of the Bank at Cawn- 
pore should discount hills to a certain extent drawn 
by G who carried on business at Cawnpore, on C. Sf 
Co., against goods to be consigned by rail to C. 

Co , and that the railway receipts for such consign- 
ments should be forwarded to C, fy Co, through the 
Cawnpore Branch of the Bank. C. accordingly drew 
a hill on C Sf Co , payable twenty-one days after 
date, which the Cawnpore Branch of the Bank dis- 
counted, receiving the railway receipt for certain 

II 
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goods consigned to C. Sp Co. C Co having 
accepted this bill, the Bank handed over the railway 
leceipt to them. In a suit by the Bank against C. 
on the bill, the latter set up as a defence that the 
hill had been discounted by the Bank on the oral 
understanding that the railway receipt was not to he 
transferred to C Co until they had paid the 
amount of the bill, and that the Bank had, by the 
breach of this condition, determined the defendant's 
liability. Field by Stbaight, J (Spankie, J , dis- 
senting), that evidence of such oral understanding was 
not admissible even under proviso 3 of section 92 of 
Act I of 1872. Cohen v Bank op Bengal 

[I. la. R., 2 All, 598 

9> 

55. — Evidence Act, s. 

92, proviso (4) — Oral agreement to rescind regis- 
tered contract — J) sold a house to P., and executed 
a deed of conveyance which was duly registeied P. 
did not pay the purchase-money, and therefore did 
not get possession. Shortly after the conveyance had 
been registered, P, returned it to D , with an endorse- 
ment thereon to the effect that it was returned because 
P. was unable to pay tbe purcbase-money In a suit 
by the purchaser at an execution sale of the right, 
title, and intei est of P m the house against D. for 
possession, — Field , the conveyance by X), to P. hav- 
ing been registered, no oral agreement to rescind it 
could be proved under the Evidence Act (I of 1872), 
section 92, proviso (4). Umedmal Motibani v. 
Davtj bin Dhondiba . I. Ii. R., 2 Bom., 547 

50 . Evidence to vary nature of 

deed. — Parol evidence to vary contents of docu- 
ments — Mortgage by Hindu parda-nashm lady — 
Execution, Proof of. — In a suit to enforce a mort- 
gage against a Hindu parda-nashin lacty, the Court will 
look strictly at the circumstances under which the 
mortgage was executed ; and if it appears that she 
was acting without sufficient advice, that her ignor- 
ance was taken advantage of, or that undue influ- 
ence was exerted to induce her to execute the deed, 
the Court will refuse to enforce the mortgage The 
onus is upon the party interested m upholding the 
transaction to show the absence of undue influence, 
and that its terms were fair and equitable. He 
should show that the party he wishes to hind had 
good advice m the matter, and acted therein independ- 
ently of himself. This is especially so when there 
was any fiduciary relationship between the contract- 
ing parties. Kanai Lall Jowhabi v. Kamini Debt 
[1 B. Ii. R„ 0. C., 31, note 

57. Peed of sale . — 

Oral evidence is not admissible to set aside a deed of 
sale which by its terms is clearly absolute. Jttgo- 
BUNDHOO MOOKEBJEE LUCKHEESSTTBEE DlBXA 

[W. R., 1864, 388 

Ram Dooeae Sen v . Radha Nath Sen 

[23 W . R., 167 

3 N 
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'58* Conveyance by 

lease and release in fee, under the circumstances, hold 
to be subject to a parol defeasance, and to be in the 
nature of a mortgage, with a power of repurchase on 
the footing of redemption ,* and a reconveyance was 
decreed. Mutts Laxl Seal v. Annundo Chun- 
deb SandiiE „ f .5 Moore’s I. A., 72 

69. Parol evidence 

may be received to show that, notwithstanding a deed 
purports to be a deed of absolute sale, the true na- 
ture of the transaction is a mortgage. Kashin ath 
B ox v, Nowcowby Kogneoo . 1 W, K„ 22 

Sookna Mbhdee v . Gundhoo Ram Mundue 

[12 W, B,, 204 

Baneshue.Dass v, Banee Madhub Doss 

[18 W, B„ 260 

Nandomee Mittee.u. Pbosonno Moyjuk I)kbia 

[19 W. R„ 333 

80 . Allegation of 

fraud and collusion , — Execution of deed , — In a suit 
by a pardah lady to sot aside a bill of sale, execution 
or which by her had been obtained by collusion and 
fraud, the Court admitted parol evidence to show 
that the bill of sale was intended by her to operate 
only as a mortgage, and to vary the rate of interest 
thorein stipulated for. Manohub Dass t>. Rhag-a- 
batiDasi . * . 1 B. Ii. R., O, (X, 28 

61. — Mortgage . — MU 

of sale. — Suit for specific performance.— In a suit 
for specific performance of an agreement to convey 
certain property, the contract, which was in writing, 
was admitted by the parties; but the defendant 
alleged that there had been an understanding ver- 
bally come to that if lie repaid the consideration 
money with interest, Ac,, to the plaintiff within two 
years, the plaintiff would reconvey the premises to 
him,— Meld that the defendant could give parol evi- 
dence to supplement the written contract, and show 
that it was intonded to he a mortgago and not an 
absolute hill of sale, Bhomnatk Khbttei v, Kaei- 
pbasud AauEWAMA . . 8B, L. B., 89 

02. — — Evidence Act, 

$. 92,— Oral agreement contemporaneous with deed 
of sale, — The defendant admitted the execution of a 
deed of sale, hut alleged that contemporaneously with 
it he entered into an oral agreement with the vendee 
that the deed was to ho merely a security for the 
payment of a certain sum of money by the defend- 
ant to the vendee, and that a taiga portion of the 
sum so secured had already been paid to the, vendee, 
Meld m special appeal that as the alleged agreement 
was wholly inconsistent with the terms of the deed 
of sale, evidence to prove such agreement was ex- 
cluded by Act I of 1872, section 92. MuttyloU Seal 
v. Anmndo Chunder Sandle, 5 Moore's L A., 72, 
distinguished. Banaea v. Sundaedas Jacjivandar 
[I, X*. B., 1 Bom., 333 
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63. — __ — - — — Mortgage , 

Sale.— Oral evidence when admissible to prove that 
an apparent sale is a mortgage. — Evidence Act (, I of 
1872), 88. 91, 92, and 115,— Conduct of parties,— 
Specific Relief Act, s. 26 .— A party, whether plain- 
tiff or defondant, who sets up a contemporaneous oral 
agreement as showing that an apparent sale was 
really a mortgage, should not bo permitted to start 
his case by offering direct parol evidence of such oral 
agreement ; hut if it appear clearly and uiraustake- 
ably, from the conduct of the parties, that the trans- 
action has been treated by them as a mortgage, the 
Court will givo effect to it as a mortgage, and not as 
a sale, and therefore, if it tie necessary to ascertain 
what were the terms of the mortgage, the Court will 
for that purpose allow parol evidence to bo given 
of the original oral agreement, Eaimoddm Eaik v. 
Kaim Taridar , I. L , R„ 5 Calc,, 800 , dissented from. 
Although parol evidence will not lie admitted to 
prove directly that simultaneously with the execu- 
tion of a bill of sale there was an oral agreement 
by way of dofoamnce,yet the Court will look to the 
subsequent conduct of the parties, and if it clearly 
appears from such conduct that the apparent vendee 
treated the transaction as one of mortgage, the Court 
will give effect to it as a mortgage and nothing more, 
It is a mistake to reject evidence of the conduct 
of parties to a written contract on the ground that it 
is only an indication of an unexpressed unwritten 
contract between them. Conduct is, no doubt, evi- 
dence of tho agreement out of which it arose j hut it 
may be very much more. In many cases it may amount 
to an estoppel In such a case it is dear that evidence 
of conduct would bo strictly admissible under section 
115 of tho Evidence Act (I of 1872), And even 
when conduct falls abort of a legal estoppel, there 
is nothing in the Evidence Act which prevents it 
from being proved, or, when proved, from being taken 
into consideration. Courts of Equity in England 
will always allow a party (whether plaintiff or defend- 
ant) to show that an assignment of an estate, which 
is, on the face of it, an absolute conveyance, was in- 
tended to bo nothing more than a security for debt, 
and they will not only look to the conduct of the 
parties, but will admit mere parol evidence to show 
or explain tho real intention and purpose of the 
parties at the time. The exercise of tins remedial 
jurisdiction is justified on two grounds, #«#»» part 
performance and fraud. The Courts in India are 
not precluded by the Evidence Act from exercis- 
ing a similar jurisdiction* The rule of estoppel, as 
laid down in section 116, covers the whole ground cov- 
ered by the theory of part performance. Thai section 
does not say tlrat, in order to constitute m estoppel, 
the acts which a person has been Induced to do must 
have been acts prejudicial to his own interest. Its 
terms are sufficiently wide to meet the case of a 
grantor who has simply been allowed to remain iq 
possession on the understanding and belief that the 
transaction was one of mortgage, and thus every in* 



( 1825 ) 


DIGEST OP CASES. 


( 1826 ) 


EVIDENCE — PAROL EV1DENCE-c<m- 

tmued. 

3. VARYING OR CONTRADICTING WRITTEN 
IN STRUMENTS — continued. 

Evidence to vary nature of deed — con- 
tinued. 

stance of what the English Courts call "part perform- 
ance” would be brought within the Indian (rule of 
estoppel. Rut the giound upon which this jurisdic- 
tion of the Courts in India may most safely be rested, 
is the obligation which lies upon them to prevent 
fraud. The Courts will not allow a rule, or even a 
statute which was passed to suppress fraud, to be 
the most effectual encouragement to it, and accord- 
ingly m England the Courts, for the purpose of 
preventing fraud, have in some cases set aside the 
Common Law rules of evidence and the Statute of 
Frauds. The Courts m India have the same justifica- 
tion in dealing similarly with die obstacles niter- 
posed by the Evidence Act. In thus modifying 
the rules laid down by sections 91 and 92 of that 
Act, the Courts will not be acting in opposition to the 
intention of the Legislature, which by enacting the 
provisions of section 26, clause (c) of the Specific 
Relief Act (I of 1877), has shown an intention to relax 
the rules of the Evidence Act so as to bnng them 
into conformity with the practice of the English 
Courts^ of Chancery. Quaere, — Whether proviso (1) 
to section 92 of the Evidence Act is not large enough 
to let in evidence of such subsequent conduct as in 
the view of the Court of Equity would amount to 
fraud, and would entitle a grantor to a decree re- 
straining the grantee from proceeding upon his docu- 
ment. Baksu Lakshmak v. Govikda Kakji 

[I. Ii. R., 4 Bom., 594 

64, ~ Evidence Act, 

s. 92 — Admissibility of evidence to contradict docu- 
ment, — A , by a deed of sale absolute on its face, trans- 
ferred certain land to B. for the sum of RS79. A, 
alleged that at the time the transaction was entered 
into it was understood and orally agreed that the 
sale was merely by way of security for the payment 
of R400 due to a third party, C., under a compro- 
mise made by A, with C , for the satisfaction of a 
decree for R832, which the latter held against A,; 
and that it was at the same time orally agreed 
between A, and B. that on the payment of the money 
by A . to <7., the deed of sale should be delivered to the 
former. Subsequently A, brought a suit against B, 
for the return of the kobala, alleging that the whole 
of the money had been paid to A, Held that section 
92 of the Evidence Act I of 1872 prevented the ad- 
mission of evidence of the oral agreement to contradict 
the deed of sale which had admittedly been contempor- 
aneous. Ramc Dyal Eajpie v. Heeba Lall Pabay 

[3C.L.E^ 386 

65. — : — Evidence Act, 

s, 92. — Evidence contradicting document, — Mortgage . 
— » Conditional sale,*~~Lt does not necessarily follow 
from section 92 of the Evidence Act that subsequent 
conduct and surrounding circumstances may not be 
given in evidence for the purpose of showing that 
what on the face of it is a conveyance is really a 
mortgage. This mle turns on the fraud which is m- 
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timed . m 

3. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS — continued. 

Evidence to vary nature of deed— con- 
tinued, 

volved in the conduct of the person who is really a mort* 
gagee, and who sets himself up as an absolute purchaser, 
and the rule of admitting evidence for the purpose 
of defeating this fraud would not apply to an inno- 
cent purchaser without notice of the existence of the 
mortgage, who merely bought from a person who 
was in possession of title-deeds and was the ostensible 
owner of the property. Kashi Nath Dass v . Hub- 
BIHUB MOOEEBJEE 

[I. L. R., 9 Calc., 898 : 13 C. L. R., II 

66. * Evidence Act ( I 

of 1872), s. 92. — Mortgage . — Sale. — Conduct of 
parties. — Oral evidence when admissible to prove 
that an apparent sale is a mortgage . — Admissibility 
of parol evidence to vary a written contract . — The 
defendant, m answer to a suit by the plaintiff for 
possession of certain land, alleged that the kobala, 
which purported to be an out-and-out sale in favour 
of the plaintiff and on which the plaintiff based his 
title to the property, was intended by the parties to 
operate only as a mortgage ; and to prove such allega- 
tions tendered evidence of the circumstances under 
which the kobala was executed, and of the conduct of 
the parties to show that the document had all along 
been treated as a mortgage and intended to operate as 
such. Reid that such evidence was admissible. Reid, 
also, that section 92 of the Evidence Act made no al- 
teration in the law as laid down in Kashi Rath Chat - 
terjee v. Chandi Churn Banerjee, B. L. B,, Sup . Vol., 
383, but is m accordance with what was decided in 
that case. Baksu Luhshman v. G-ovinda Kanji, 
I. L . B., 4 Bom., 594, followed. Bam Loyal Bajpai 
v . Reera Ball Bar ay, 3 C L. B., 386 ,* and JDaimod- 
dee Bails v. Kaim Taridar, I. L. B ,5 Calc,, 300 , 
dissented from. Hem Chukleb Soob v. Raley 
Chlbk Dass * 

[L L. R., 9 Calc., 528 : 12 C. L. R., 287 

87. Evidence of agreement to 

pay interest on document. — Evidence of con- 
temporaneous agreement. — Suit on hath-chitta . — In a 
suit upon a hath-chitta, the Court, having regard to the 
informal nature of the document sued upon, allowed 
evidence to he given of a verbal agreement to repay 
the amount acknowledged with interest, no mention 
having been made as to* interest in the hath-chitta it- 
self. Umesh Chunleb Banebjee v. Mohiki Mo- 
httn Dass .... 9C.L. R., 301 

08. Suit on promis- 

sory note.* — Where a promissory note is silent as to 
interest, a verbal agreement made subsequently to 
the execution of the note to pay interest may be proved 
under clause 2 of section 92 of the Evidence Act. 
Ik the matter of Sotoamokeei Debya v Spal- 
dikg , . • • . 12 C. L. R., 163 

09, — — — Suit on promis- 

sory note.— When a note of hand promised repayment 
of a loan, with interest at five per cent,, without 
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3, VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS — continued* 

Evidence of agreement to pay interest 
on document— continued. 

°»tating either per mensem ox per annum, — Meld that 
the construction that interest was to he calculated 
without reference to time was contrary to all practice, 
and that the ambiguity was one which might fairly be 
explained by previous transactions between the parties 
and by custom, Mahomed Shamsooddeen v. Ab- 
dool Huq * * - « W. R., 1864, 379 

70, Evidence to show rate of 

interest , — Evidence Act , s. 92. — Suit on promissory 
note. '—Suit for balance of principal due for money 
lent, with interest thereon at 6 por cent, per mensem. 
It appeared that the defendant, being indebted to 
plaintiff on a promissory note for R500, applied to 
him for a further loan of Rl,500, proposing to lay 
out the whole amount of R 2,000 m tho^porformanco 
of a contract then subsisting between himself and 
tho Madras Railway Company and offering to give 
plaintiff a share in such contract : that plaintiff con- 
sented to lond tho said sum payable with interest at 
6 or 7 per cent, por mensem m hou of becoming a 
partner, and also to give defendant two months' 
previous notice on requiring repayment of the loan, 
Defendant demurred to the rate of interest, which ho 
said he would further consider on his return to Cudda- 
pali, but, being in immediate want of tho money, pro- 
posed to borrow it on a promissory note. Plaintiff, 
accordingly, on tho 18th Oetobor 1870, lent defendant 
iftl,500, and obtained, in lieu of tho note for R500, 
which was returned, a promissory note for R 2 , 000 > 
payable on demand, with interest at 12 per cont. per 
annum, which note, plaintiff alleged, it was agreed 
should bo cancelled on receipt of a letter from the 
defendant fixing the rate of interest (this was denied 
by defendant). Defendant subsequently wrote two 
letters to plaintiff, agieeing to pay interest at 6 per 
cent, per mensem, and plaintiff endorsed the said note 
as cancelled. Plaintiff also alleged that ho received 
interest at the rate of 5 per cent, per mensem for two 
months, and produced a witness who deposed to that 
effect. This defendant domed. Held by tho Ori- 
ginal Court (following Abray v. Crux , L. 2L, 5 C. P., 
87) that tho oral evidence was inadmissible to show the 
rate of interest dehors that of the promissory note, 
and that the subsequent letters, offering a higher rate 
of interest, were without consideration, for thorn was 
not any evidence of forbearance, and that the plain- 
tiff had a right to sue on the promissory note the 
very day after it was made. Plaintiff appealed on 
tho ground that the evidence was admissible, Held 
by Moegan, C. J , that the evidence was admissible ; 
that tho law is that, notwithstanding a paper writing 
which purports to bo a contract may be produced, 
it is still competent to the Court to hud, upon sniff- 
cleat evidence, that this writing is not really tho con- 
tract; and the jpisk of groundless defence does not 
affect the rule itself, though it suggests caution m 
acting on it: that in this case, at the time of tho 
advance of the money, there was an agreement touch- 
ing tho transaction of loan, although tho rate of inter- 
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3, VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS— continued. 

Evidence to show rate of interest— con. 

tinned. 

cat was still unsettled and under discussion^ the plain- 
tiff declined to lend on the terms of a joint interest in 
tho venture as proposed by the defendant; and the 
latter refused to pay the rate demanded * before any 
final agreement, and while the transaction was still 
incomplete, the note was given, not as a writing winch 
expressed or was meant to express the final contract, 
hut rather as a voucher, or a temporary ami provisional 
security for the money pending the discussion respect- 
ing the into of interest; and that if the note was 
thus given and received, it should not he regarded as 
the contract between the parties, or as n written con- 
tract excluding other evidence of the true contract. 
By Keenan, J. (concurring with the Chief Justice as 
to tho admissibility of tho evidence), that assuming 
that the promissory note did represent a complete 
contract between the parties, such contract was 
waived and discharged by the nets and agreement of 
tho parties before breach, and a new contract, namely, 
the contract for larger interest, substituted, Abray 
v , Crux, X. 2t„ 8 0. It, 87, distinguished, Guom- 
LU RUTllNA MUDAUtfAE 1 ), KUNNATTUIt AlitmtJtU 
Mvadluah 4 . . . 7 Mad., 180 

71 , Consideration for deed*— 

Proof of consideration.— Recital in hand,*— Oral 
evidence is admissible to prove that consideration has 
not been paid at all or in full,’ notwithstanding the 
recital in the bond that full consideration has been 
paid* Walee Mahomed t>* Kvmvn Ain 

[7 wr* R., 428 

72, - — — — — — — - Proof of want of 

consideration, or only portion paid.— Oml evidence 
may be received to prove that tho consideration stated 
in a deed to have been paid was not paid, but not to 
prove that only a small portion of tlu? consideration 
stated m the deed to have been received in full was 
to bo paid at the time, and that the roHl was not only 
to remain m abeyance pending the result of a suit, 
but to be paid only in case of the successful termina- 
tion of that suit* &HBWAB Singh u. Amvu Am 

[0 W. R„ 207 

73 , - - - Evidence to show 

only portion of consideration of bond was received, 
— Where a suit was brought upon two native Ixmds 
executed by the defendant for the principal and inter- 
est reserved, and the bonds contained a statement 
that the principal had been Imrrowed and received in 
cash,— Held that it was open to the defendant to 
show, by evidence, that only a portion of the princi- 
pal sum had been received by him, (UubEVALLABA 
Ramcuundba Velma Bomama Nastik «. Viea m 
Chktxx * * * . ,2 Mad,, 174 

74 , — — * Proof of oomi* 

deration Hated in a deed,— Hectam 02 of the Evi- 
dence Act (I of 1872) prevents tho admission of 
oral evidence for the purpose* of contradicting or 
varying the terms of a con ti act, but does not prevent 
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3. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS— continued. 

Consideration for deed — continued* 

a party to a contract from showing that there was no 
consideration, or that the consideration was different 
from that described in the contract Wliere, there- 
fore, a deed of sale described the consideration to be 
R100 in ready cash received, but the evidence showed 
that the consideration was an old bond for R63-12-0 
and S.36-4-0 in cash, — Held that there was no real 
variance between the statement in the deed and the 
evidence as to consideration, having regard to the fact 
that it is customary m India, when a bond is given 
wholly or partially in consideration of an existing 
debt, to describe the consideration as being t( ready 
money received.” Hukumohand v Hiralal 

[I. Xi. R., 3 Bom., 159 

Vasudeva Bhatlu v . Narasamma 

[I. Ii. Hi) 5 M!ad.) 6 

75. — — Oral evidence 

token admissible to prove that consideration-money 
stated m contract to have been paid, has not been 
paid, but has been applied m a way agreed on be- 
tween the parties. — Evidence Act, I of 1872, s . 92, — 
A deed of putowa contained a recital of the payment 
of the sum of R2,000 as bonus to the plaintiff by 
the. defendant, the mode of payment being stated to 
be in cash in one lump sum. The plaintiff sued to 
recover the sum of f£l,850, alleging that only R150 
had been paid, and not Rs, 2,000 as recited in the 
putowa . The defendant admitted that R850 was 
due, and as to the remaining R1,000 alleged that, 
at the time of the transaction, it was agreed that the 
sum of R1,000 was to be retamed by him on ac- 
count of a debt due by one of the plaintiff's relations 
to him. The plaintiff objected that the evidence of 
the agreement set up by the defendant was inadmis- 
sible Held that, masmuch as it was open to the 
plaintiff under proviso 1 of section 92 of the Evi- 
dence Act to prove by oral evidence that the whole of 
the consideration-money had not been paid, it was 
equally competent to the defendant, m answer to such 
case, to adduce evidence to prove the true nature of 
the contract, and that the consideration was different 
from that stated m the contract. Held, also, that 
the plea of the defendant substantially was that, al- 
though the consideration was fixed at R2,000, there 
was a separate oral agreement to the effect that out 
of that sum the plaintiff was to refund R1,000 on 
account of the debt due from his relative, and that on 
this ground the oral evidence tendered was admissible 
under proviso 2 of section 92 of the Act, the stipu- 
lation as to the refund of the Rl,000 not being in- 
consistent with the recital as to the consideration in 
the contract. Lala Himmat Sakai Sing-h v. 
LlEWHELLEN . . , I. Ii. R., 11 Calc., 486 

76, . ... Evidence to prove contract. 

—'Statute of Frauds — Variance between bought and 
sold notes . — The defendant, a Hindu, entered into a 
contract of sale with the plaintiff through the medium 
of a broker. The broker made no entry of the 
contract in his book, and there was a material vari- 
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3. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS — continued. 

Evidence to prove contract— continued. 
ance in the bought and sold notes delivered by him-*' 
The notes were accepted and retamed by the plaintiff 
and defendant respectively. In an action for non- 
delivery under the contract,— Held that the contract 
was made before the notes were written; the notes 
were sent by the broker to his principals merely bv 
way of information; and the Statute of Frauds not 
applying, the plaintiff was at liberty to give parol 
evidence of the terms of the contract Clarton v 
Shaw . 9B.L, R., 245 : 16 W, R., 414 

1 — — Contract of in- 

demnity.— Evidence Act, s 92—. Mortgage— Con- 
temporaneous oral contract —In a deed of mortgage 
executed on behalf of a minor by his guardian in fa- 
vour of T. (who did not execute it), it was recited that 
the mortgage was made to secure the repayment of a 
certain sum which T. had undertaken to expend in 
liquidating certam debts due by the minor’s estate, 
and, amongst others, a debt due to K. T. having failed 
to pay this debt, K. obtained a decree against, and 
was paid by, the minor’s guardian. In a suit brought 
on behalf of the minor against T. to recover the 
amount paid in satisfaction of K 3 s. decree, T pleaded 
that it had been orally agreed at the time of the 
mortgage that he was to obtain an indemnity either 
from K or from the minor’s guardian before pay- 
ment, in case the minor lepudiated the debt on com- 
ing of age The District Court rejected the evidence 
m support of this plea, on the ground that it was in- 
admissible by virtue of section 92 of the Evidence 
Act, 1872. Held that the evidence was admissible 
Tieuvengada v. Rangasami 

[I. E. R., 7 Mad., 19 

EVIDENCE ACT (II OP 1855). 

8.4. r 

See Evidence— Civil Cases— Miscel- 
laneous Documents — Entbies by 

Oppicers oe Coubt . 8 W . R., 276 

ss. 6 and 8. 

See Evidence— Cbiminal Cases— Gov- 
ernment Gazette. 

[7 B. L. R., 63 : 15 W. R., Cr., 25 

— s. 13. 

See Evidence— Civil Cases— Maes. 

[10 W. R., 301 

s. 14. 

See Charge to Jury — Summing up in 
Special Cases— Questions op Law 
and Fact , . 8W. R., C?., 60 

s. 24. 

See Privileged Communication 

[15 W. R., 340 
1 B, L. R,, A. Cr., 8 
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EVIDENCE ACT (II OF 1865)— cont%me&. 


— e. 31. 

flee Evidence — Criminal Cases— Police 
Evidence, Diaries, &o. 

[7 W. R„ Or., 31 
11 W. B., Cr., 25 

- s. 32. 


See Concession— Concessions SUBSE- 
QUENTLY RETRACTED . 8 Bom., Cr„ 103 


Si 34. 


See Witness— Criminal Cases— Exami- 
nation or Witnesses— Cross Exami- 
nation . . 15 W. R., Cr., 23 


— s. 39. 

See Evidence— Civil Cases— Jamabandi 
AND JAMA-WASIL-BAKI PATERS. 

[7 W.R., 533 

— 8. 43. 

See Evidence— Civil Cases— Accounts 
and Account Books . Marsh., 219 
See Evidence— Civil Casks— .Tamabandi 

AND JAMA-WASIL-BAKI PAPERS. 

[7 W. B„ 633 
8 W. E., 280, 328 
10 W. B„ 291 

— 8. 48. 

See Evidence— Civil Cases— .Tamabandi 

AND JAMA-WASIL-BAKI PAPERS, 

[7W.E„ 533 

— s. 47. 


See Evidence— Civil Cases— Hearsay 
Evidence . . . 9Vr.R„151 


— s. 48. 

See Evidence— Criminal Cases— Native 
Seals . , , 6 W, E., Cr., 5 

s . 5a 

See "Evidence— Civil Cases— Accounts 
and Account Books. 

[4B. L. B„ P.C., 31 
13 W. B., P, C., 30 

8. 87. 

See Appellate Court— Evidence and 
Additional Evidence on Appeal. 

[8 W. B., 499 

EVIDENCE ACT (I OF 1872). 

• * - ■ " s. 3* — “ Court* 9 -^Registration Act 

{VIII of 1871), s. 32, — Sub-Registrar, — Venal 
Code, s, 228, — By section 82 of the Registration 
Act a Sub-Registrar is a public officer, and proceed- 
ings before him are judicial proceedings within the 
meaning of section 228 of the Penal Code ; and as he 
is legally authorised to take evidence, he is a “ Court ” 
as defined by the Evidence Act, section 3, In the 
matter or the petition or Sardhaei Lal 

[13 B. B. B., Ap* 40 : 22 W, E„ Cr., 10 

8 . 6 . 

8 * s, 11 * t , 11 Bom., 100 


EVIDENCE ACT (I OF 1872 ^continued, 

as. 644, 

See Evidence— Criminal Cases— Illh. 

UAL GRATIFICATION. 

[I, It, R* 8 Calc., 855 

t ' ti ■ ■■■' "“' ri 8# 0* 

See 8, 8 . L £, B„ 10 Calc., 302 

1. S. 8, 111 (k). — Admission. — Con- 

fession , — A prisoner was indicted for theft and dis- 
honestly receiving stolen property. The prosecutor, 
while travelling by train to Calcutta, discovered the 
loss of the property, and stated his loss to a railway 
police inspector at the first station at which the train 
stopped after he became aware of the theft, the pri- 
soner not then being present. This statement was 
tendered in evidence, and admitted under section 8, 
illustration (k), of the Evidence Act. Evidence was 
also tendered of a statement made by tho prisoner to 
the constable who arrested him, to tho effect that 
some of tho property had been given him, and that 
he had bought tho rest, and this was admitted $ the 
Court remarking that; there was a distinction in the 
Evidence Act between M admission ” and “confession.” 
Queen v. Macdonald . 10 B, Xi. R„, Ap., 2 

2. B . a, IB. (g), and 8, 6>~~8tate* 

ment made to third[person by person injured ,*- The 
only evidence against a prisoner charged with having 
voluntarily caused grievous hurt was a statement 
made in the presence of the prisoner by the person in- 
jured to a third person Immediately after tho com- 
mission of tho offence* The prisoner did not, when 
the statement was made, deny that she had done the 
act complained of. Meld that the evidence was ad- 
missible under section 6, and section 8, illustration 
(g), of the Evidence Act, In thus matter or the 
petition o» Surat Dhobnx 

[I. Ii. B., 10 Oalo., 302 


ss, 8 and 9. 

See Evidence— Criminal Casks— Dying 
declarations , I, Ii, R., 7 AIL, 385 

* — s.lL 

See Evidence— Civil Casks— Dkcrehs, 
Judgments, and Proceedings in for- 
mer Suits— Decrees and Proceedings 
NOT INTER PARTES . 11 C. Ii. B* 528 

See Res Judicata— Estotpel by Judg- 
ments , . I. Ii, E., 0 Calo, 171 

1. — — — s. 11 and be. 6 and 168.— Stab* 
ment that another witness was at a particular place 
at a particular time v — The statement of a witness for 
the defence, that a witness for tho prosecution was 
at a partu ular place at a particular time, and conse- 
quently could not then have boon at another place, 
where tho latter states ho was and saw tho accused 
persons, is properly admissible in evidence, even 
though the witness for tho prosecution may not him- 
self liave boon cross-examined on tho pomt : sections 
5, 11, and 16$ (illustration e) of Act I of 1872, 
Beg, v, Saeharam Mukundm , XI Bom* 168 
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EVIDENCE ACT (I OF 1872)— continued. 

2. s. 11 and ss. 43, 54, and 153. 

— Admissibility of evidence of one crime to prove 
existence of another . — Possession of forged docu- 
ments — Section 11 of the Evidence Act should not 
be construed in its widest signification, but consi- 
dered as limited in its effect by section 54 of the 
Act. So construed, section 11 renders inadmissible 
the evidence of one crime (not reduced to legal cer- 
tainty by a conviction) to prove the .existence of 
another unconnected crime, even though it be cog- 
nate Accordingly, the possession by an accused 
person of a number of documents suspected to be 
forged is no evidence to prove that he has forged 
the particular document with the forgery of which 
he is charged. Per West, J — Where a person 
charges another with having forged a promissory 
note, and denies having ever executed any promissory 
note at all, the evidence that a note, similar to the 
one alleged to be forged, was, m fact, executed by 
that person, is not admissible, nor even would a 
judgment, founded upon such note, be so sections 
43 and 153 of the Evidence Act. Beg-, v Parbhu- 
dass Ambaram . . 11 Bom., 90 

See s 83 . . I. L. R., 5 Calc., 287 

s. 13. 

See Evidence— Civil Cases— Decrees, 
Judgments, and Proceedings in for- 
mer Suits — Decrees and Proceedings 
not inter partes . 20 W. R., 345 

[22 W R., 365 
23 W. R., 162, 293 

24 W R., 284 

25 W. R., 180 
1. 1*. R., 10 Bom., 439 

See Bes Judicata — Estoppel by Judg- 
ments . . I. Ii. R., 3 Bom., 3 

[I Xi. R., 6 Calc., 171 

Right — Pubbc right . — The right 

mentioned m the Evidence Act, section 13, is not a 
public light only. Sooejo Naeain Panda v Bis- 
sumbur Singh . . . 23 W. R., 311 

s. 18. 

See Admission— Admissions in State- 
ments and Pleadings. 

[22 W. R., 303 
I. Ii. R., 11 Calc., 588 

8. 21. — “ Representative in interest ” — 

Purchaser at sale in execution of decree. — The 
purchaser at a sale m execution of a decree^ was 
held to be a “ representative in interest ” of the judg- 
ment-debtor within the meaning of the Evidence Act, 
I of 1872, section 21. Unnopoorna Dassee v. 
Rufur Poddar . ♦ . 21 W. R., 148 

s.24. 

See Confession— Confessions to Magis- 
trate , . L I*. R., 2 All., 260 

[L I». R., 3 AIL, 338 

See Confession— Confessions under 

THREAT OR PRESSURE 

[10B.D. R., Ap.,1 
I. B. R., 4 AIL, 40 
I. L. R., 10 Calc., 775 
9 Bom., 358 
11 Bom., 137 


EVIDENCE ACT (I OF 1872) -continued 
s. 25. 

See Cases under Confession — Confes- 
sions to Police Officers. 

s. 20 (Criminal Procedure Code, 

1801-69, s. 149). 

See Cases under Confession— Confes- 
sions to Police Officers 

— - - ■ Village Munsif. — Magistrate . — 

A Tillage Munsif in the Madias Presidency is a 
“Magistrate* 5 within the meaning of section 26 of 
the Evidence Act, 1872. Empress v Raman- 
jiyya . . . I. Ii. R., 2 Mad., 5 

s. 27 (Criminal Procedure Code, 

1861-69, s. 150). 

See Evidence— Criminal Cases— State- 
ments to Police Officers. 

. [11 Bom., 242 

19 W. R., Cr., 51 
17 W. R., Cr., 50 

.i ■ — s. 29. 

See Verdict of Jury— Power to inter- 
fere with verdicts 

[20 W. R* Cr., 33 

s. 30. 

See Cases under Confession — Confes- 
sions of Prisoners tried jointly. 

s. 32, cl. 1. 

See s 33 . . I, I*. R., 7 Calc., 42 

See Evidence— Criminal Cases— Dying 
declarations . 19 W. R., Cr., 44 
[I. L. R., 7 All., 385 
0 C. L. R„ 278 

1 . 32, cl. 2 . — Letter of advice — 

On the trial of a person charged with forging a rail- 
way receipt or hill of lading for # the purpose of 
obtaining possession of certain goods which had been 
sent from Delhi to Calcutta, a letter fiom the con- 
signee at Delhi to his partner in Calcutta, advismg 
the dispatch of the goods, was tendered m evidence 
under section 32, clause 2 of Act I of 1872 (the Evi- 
dence Act), hut the Court refused to receive it, and 
intimated a doubt whether it fell within the instances 
specified in the section. Queen v Taeinicharan 
Dey . . . . 9B.L.B., Ap., 42 

2. ■■ ■■■ " ■ » s. 32, CL 5. — Statements of family 

priest as to relationship. — Special means of know- 
ledge . — Evidence of statements made by a deceased 
family priest as to the relationship of the members of 
the family may he given under section 32, clause 5, of 
the Evidence Act. Sham Lall Singh v Radha 
Bibee , . . , 4 C. I*. R., 173 

3. — ■ — » ' Statement as to 

the existence of relationship . — Special means of 
knowledge. — The judgment of an Appellate Court, 
reversing that of a Court of first instance, on a ques- 
tion as to the existence of a relationship, rested 
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wnnm res act ki of is72), s. 32, ci. 6 

— continued 

mainly on a statement recorded in piior settlement 
proceedings as made by a person, since deceased, who 
was employed therein as nmkiear by certain mem- 
bers of the family. This judgment was reversed on 
a second appeal by the Court above, on the ground 
that the statement was inadmissible, not coming 
within the meaning of Act I of 1872, section 32, sub- 
section 5, as that of a person having special means of 
knowledge on the question. Meld that the state- 
ment was inadmissible, as it appeared that his only 
means of knowledge were from his being instructed 
as such muktear, he not having been a member 
of the family, nor intimately connected with it, nor 
having had any special means of knowing its con- 
cerns. Meld, also, that the Court of second appeal 
had rightly declined to Bend the case hack for evi- 
dence to be taken as to whether ho had, or had not, 
other means of knowledge, 8ANGBAM Singh v. 
Rajan Bahi 

[I. X. R., 12 Calc., 219 : L. R„ 12 3^ A., 183 

4. s. el. 5 ? and in. ( Hear- 

say evidence. — Pedigree, Question of.— Proof of 
birth, — Statement of deceased father,— In a suit on 
a promissory note, to which the only defence was 
minority, a statement made by the defendant's father 
(who died before proceedings by way of suit, bad been 
contemplated) to a witness as to the age of Jus son, 
held to be inadmissible as evidence of the age of the 
defendant in support of his defence. Bxhn Behaby 
Daw v. Sbeudam Chundeb Dey 

[I. X. R* 13 Calc., 42 

5, — g, 32 , cl, Horoscope, — In a 

suit to recover possession of immoveable property, the 
plaintiff tendered in evidence a horoscope which ho 
said had been given to him by his mother, and had 
been seen by members of Ids family and used on the 
occasion of his marriage, lie was unable to say by 
whom the horoscope, or an endorsement on it, which 
purported to state what his name was, had been 
written Meld that the horoscope was not admis- 
sible undei section 32, clause 0, of the Evidence Act, 
Ramnabain Kaixia y. Months Bibeb. Ramnakain 
Kallxa v. Gopai JDass Singh 

[I. Xu R„ 9 Calc,, 613 

0 . . — s. 32, el. 7 . — Evidence of family 

custom.— In a suit to establish the existence of a 
family custom, the plaintiffs offered in evidence a 
deed containing a recital that the custom of the 
family was as alleged in the plaint, and a covenant to 
do nothing contrary to it. The deed was executed 
before action brought by the present plaintiffs, and 
also by a plaintiff who had died since the institution 
of the suit, and, as the plaint alleged, by u a consider- 
able majority” of the family, but the defendant was 
not a party to it, Meld that the deed was admissible 
as evidence on behalf of the plaintiffs, though they 
could themselves bo called m witnesses ; but that, 
though admissible, the custom as against the defend- 
ant must bo proved aliunde. H u»»o n ath M Vwjck 
v Nittanend Mddihoic . XO B, X. R* 203 

7. — —m i $, 32, cl. 8 *— Statement of police 

officer, — Common statement by u number of persons. 
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— con turned, * 

— Tho statement of a police officer who goes about 
from place to place and collects information from 
different persons, which he afterwards puts m second 
hand before the Court, cannot be received as evidence 
under the Evidence Act, I of 1873, section 33, clauses. 
Tho meaning of that clause is that, when a number 
of persons assemble together to give Wnt to one com- 
mon statement, which statement expresses the feel- 
ings or impressions made in their mind at the time of 
making it, that statement may be repealed by tho 
witnesses, and is evidence. Queen v. Ham Dtjtt 
Chowdhby . . . 23 W. R„ Cr., 35 

s. 33. 

See Evidence— C niMiNAXt Oases— De- 

positions « X X. R„ 8 Calc* 532 
See Evidence— Obi mi nad Casks —Deposi- 
tions . . X X. B., 8 All, 072 

j$W* Reoognizsanceto mein* Peace— Like- 
lihood ov Breach ov Peace, and 
Evidence . . 22 W. R„ Cr., 30 

X — — Representatives in interest, 

—In order to satisfy the requirements of section 33 
of tho Evidence Act, the two suits must be brought 
by or against the same parties or their representatives 
in interest at. tin* time when the Hints are proceeding 
and the evidence is given, BtTANATH Dahh % Mo- 
XtSStt CuUNDBXt CUVWCKHBU'PTY 

[X X, R„ 12 Calc* 827 

2 , — — ** Incapable of giving evi» 

dance”*- 1 'Urn incapacity to give evidence mentioned 
in suction 33 of tho Evidence Act need not be a per* 
manent incapacity. In the matter ov the peti- 
tion op Asatra Hosbbin. The Empress o, Afju&tt 
Hossein 

[X X. R., 6 Calc., 774: 8 C. X, R„ 124 

8. — — “ Incapable of yhiny eel, 

denoeP — Discretion of Court -^Causal incapacity,-* 
Tho words u incapable of giving evidence ** in sec- 
tion 53 of tho Evidence Ait, 1 of 1872, denote an 
incapacity of a permanent, not of a temporary kind * 
and when a witness is proved to bo incapable of 
giving evidence, tho Court has no discretion as to ad- 
mitting !us deposition. But where the absence of a 
witness is casual or due to a temporay cause, the 
Court has such a discretion, if his presence cannot bo 
obtained without an amount of delay or expense 
which, under the circumstances, the Court considers 
unreasonable. In the matter op Pyaiu Lalx, 

L4 C.X. R., 504 

4. - — - — — Deposition informer suit 

— Admission,— A deposition of a pomm in a suit 
to which he was not a party, is, in a uubiwqwMt suit 
in which ho is a defendant, evidence against him and 
against those who claim under or pun huso from him, 
although he is alive and has not been called m a wit- 
ness* Section 33 of the Evident e Act (I of 1872) 
does not apply to such a deposition, but it ie admis- 
sible under the sections relating to admissions, al- 
though it might be shown that the facts were differ- 
ent from what they were stated to be m the former 
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case. A statement m a bill of sale is evidence against 
those who aie parties to it. Soojak Bibee v. Ach- 
mtttAli . 14 B. Ii. B., Ap., 3 : 21 W. R., 414 

5* Deposition informer suit 

—H AT. died on 16th May 1854, without issue, leav- 
ing a widow, JB. JS, on 19th May 1856, purported to 
adopt S in accordance with an alleged anumatipatra 
executed by H. N. E. N> the uncle of AT N., died on 
6th July 1855, leaving a widow, M, m whose favour 
he had executed an anumatipatra, by the terms of 
which she was to have the management of his proper- 
ty during the minority of the adopted son, in whom 
it was to vest on his adoption. M adopted D subse- 
quently to the adoption of S. After the death of E. 
AT , E , as widow of AT N., and adoptive mother of 
S , brought a suit against M , as the widow of R. N , 
and ignoring the existence of A>. AX died, and on his 
death M adopted N on 4th April 1864 In a suit 
brought by M as the mother and guardian of N. to 
have the adoption of S. declared invalid , — Held that 
the depositions of certain witnesses who had been 
examined in the previous suit to establish the fact of 
the adoption of 8. by JB. were not, under section 33, 
Act I of 1872, admissible in evidence against the 
plaintiff M. Mbikmoyee Dabea v Bhoobtjk- 
moyee Debya . 15 B. D. R., 1 : 23 W . R., 42 

6. — — Evidence given in proceed- 

ing coram non judtce — The evidence of a witness 
given m a proceeding pronounced to be coram non 
yuaice cannot be used under section 33 of the 
Evidence Act, if the witness is dead, on a re-trial 
before a competent Court. E. charged A. with 
breach of trust, and S. gave evidence in support of 
the charge. A. being acquitted, E was tried for 
making a false charge and & for perjury. Held (1) 
that the depositions given by witnesses m the first 
case could be used against R. m the second case, but 
not against S under section 33, Evidence Act. (2) 
That the word “ questions” m section 33 does not 
mean “ all the questions,” and that though additional 
issues were involved m the second trial, yet the evi- 
dence as to the issues common to both trials was 
pioperly admitted at the second trial against E. Ik 
be Rami Reddi . . I. L. B., 3 Mad., 48 

7. and s. 32, cL 1 . — “ Ques- 

tions in issue?’ — Charges added at Sessions — De- 
positions before Magistrate . — Witness dying or 
absconding. — Qualification of juryman — In the 
proceedings before a Magistrate on a charge of 
causing grievous hurt, two (among other) witnesses, 
one of whom was the person assaulted, were exam- 
ined on behalf of the prosecution. The prisoners were 
committed for trial. Subsequently the person as- 
saulted died, in consequence of the injuries inflicted 
on him. At the trial before the Sessions Judge, 
charges of murder and of culpable homicide not 
amounting to murder were added to the charge of 
grievous hurt. The deposition of the deceased wit- 
ness was put in and read at the Sessions trial. Held 
that the evidence was admissible either under sec- 
tion 32, clause 1, or section 33, of the Evidence Act, 
notwithstanding the additional charges before the 
Sessions Court, The question whether the proviso to 


a 

EVIDENCE ACT (I OE 1872), s. 33 and s. 

32, el, 1 — continued . 

section 33 of the Evidence Act is applicable, — that is, 
whether the questions at issue are substantially the 
same, — depends upon whether the same evidence is 
appk cable although different consequences may fol- 
low from the same act. At the trial it was proved 
that the other witness who had been examined 
before the Magistrate had disappeared, and that it 
had been found impossible to serve him with a sum- 
mons. His deposition was put m and read. Held 
that it was properly admitted under section 33. Ik 
THE MATTEE OE THE PETITIOK OE ROCHIA MOHA- 

to, Empeess V . Rochia Mohato 

[I. L. R., 7 Calc., 42 
8 C, Xi, R., 273 

8. - Depositions of witnesses 

taJcen by Consul at Zanzibar —A prisoner accused of 
having committed murder at Zanzibar was sent by 
the British Consul there for trial before the High 
Court at Bombay. The Consul could not enforce the 
attendance of witnesses at Bombay, hut he transmit- 
ted to the High Court the depositions which he had 
taken m the course of the enquiry he had held with 
regard to the commission of the alleged offence. In 
the absence of the witnesses these depositions were 
tendered in evidence at the trial m Bombay. Held 
that the British Consul at Zanzibar was authorised 
to take the depositions, and that they were admissi- 
ble in evidence at the trial, under section 33 of the 
Evidence Act (I of 1872). Empeess v Dossaji 
Gulam Httseik . . I. L. R„ 3 Bom., 334 

9. Deposition of person deny- 

ing he presented petition m Court . — A deposition 
made by a person wherein he denied on oath that he 
had presented a certain petition m Court which pur- 
ported to he from him, was held to he inadmissible as 
evidence under Act I of 1872, section 33, because the 
person might have been brought into Court, but was 
not brought by those who pleaded the said deposi- 
tion. Bhoobuk Moyee Dossee v , Umbica Cheek 
Sett , . . . v 23 W. R., 343 

10. Deposition of absent wit- 

ness. — Under section 33 of the Evidence Act, deposi- 
tions of an absent witness are only admissible when 
the prisoner has had the right and the opportunity to 
cross-examine. Qbeek v. Etwabee Dhaeee 

[21 W. R., Cr., 12 

11. Deposition of absent wit- 

ness . — When the evidence of an absent witness is ad- 
mitted under section 33 of the Evidence Act, 1872, 
the ground for its admission should be stated fully 
and clearly to enable the High Court to judge of the 
propriety of its admission. In the present case the 
High Court considered that the evidence of an absent 
witness had been improperly admitted because there 
was nothing to show that by ordinary care and the 
use of ordinary means the witness could not have 
been produced. In order to make a deposition ad- 
missible under section 33, there must he evidence 
that the accused person did in fact have an opportu- 
nity of cross-examining. Qtjeek v Mowjak alias 

I Hake Khak . * . 20 W. R., Cr., 69 
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12. — — ~ Depositions of absent wit- 

nesses*— Ground for absence . — Befoio a Sessions 
Judge can, under section 33, Act I of 1872, admit the 
depositions of witnesses given in a former judicial 
proceeding as evidence before lnm instead of and in 
place of the oral deposition of the witnesses them- 
selves, it ought to appear that the presence of the 
witnesses could not be obtained without an amount 
of delay or expense which the Court considers un- 
reasonable; and if there is nothing of a special 
nature to stand in the way, the case should be ad- 
journed to the next Sessions to procure the attend- 
ance of the witnesses. Queen t>. Lakkun San- 
telaii ... - 21 W. R., Cr., 56 

13. Inconvenience to witnesses. 

— Question of identification.— Expense , — At the 
trial of a person for an offence under section 411 
of the Penal Code, the Court of Session, under 
section 33 of the Evidence Act, 1872, used against 
the accused the evidence of the owner of the pro- 
perty in respect of which the accused was charged 
and of his wife taken by commission during the en- 
quiry, and the evidence of the servant of those per- 
sons taken at the enquiry, and also the evidence of 
the owner of the property taken during the trial un- 
der a commission issued by the Sessions Judge under 
section 503 of the Criminal Procedure Code. The 
grounds upon which the Sessions Judge admitted the 
evidence taken during the enquiry were that the at- 
tendance of the witnesses could not be procured with- 
out an expense of R500, an amount which ho con- 
sidered unreasonable, that the witnesses would be in- 
convenienced, and that their evidence did not concern 
the accused personally, having reference only to the 
identification of the property in respect of which the 
accused was charged. Held that the Sessions Judge 
had improperly admitted such evidence. Inconveni- 
ence to witnesses is no ground allowod under section 
33 of the Evidence Act, and the question of identi- 
fication was a most material one, and the evidence of 
the witnesses in question was of the utmost moment, 
the whole case resting on it; and as regards tho 
ground of expense, it was impossible to consider tho 
amount unreasonable, considering that tho entire case 
rested on the evidence of those witnesses, and that 
the accused had not cross-examined those whoso evi- 
dence had been taken by commission, nor, looking at 
his position, could he arrango for their cross-examina- 
tion. Quibn-Emtress v. Burke 

[I. I.. B., 8 All, 224 

' l ""“ m " s. 34. 

See Evidence*— Ciyil Cases— Accounts 
and Account Books, 

[1.1k B., 1 Bom., 810 
23 W. R„ Or., 37 
l Ii. B„ 10 Calc., 1024 

Sm Evidence— C ira Cases— Jamabandi 
AND JAMA-WASID-MKI PAPERS, 

[10 a X* R., 645 
22 W. 549 

1, e. &&—Z>ubUc record ,— Section 35 

of the Evidence Act, which provides “that any entry 


EVIDENCE ACT (I OF 1872), 9. BB-con- 

i tinned. 

m an official public book, which is duly made by a 
public servant m the execution of his duty, is of it. 
self a relevant fact does not make the public book 
evidence to show that a particular entry has not been 
made in it. In the matter ob Jiramw Lat.d 

[7 0. L. R., 358 

2. — Measurement papers pre- 

pared by ameen in partition proceedings ,— 1 The 
measurement papers, prepared by a batwara ameen 
deputed by the Collector to make a partition, do not 
come within section 35 of the Evidence Act. Mohi 
Chowdhry v. Dhiro Missrain . 8 0. I*. R., 139 

3, — - - * Evidence of other mortgage 

than one sued on. — Statement of a survey officer as 
to entry as ocoupani how far admissible . — Under 
section 35 of the Evidence Act 1 of 1872, a state- 
ment by the survey officer that the name of this 
or that person was entered as occupant would he ad- 
missible if relevant, hut it would not he admissible to 
prove the reasons for such entry as facts in another 
ease. Govindrav Dbshmuku v, Hmhiq Dehicmuihc 

[I. L. R„ 8 Rom., 643 


4 . — Zand Registration Act 

{Bengal Act FIX of 1876), s. 65.— Entry in register. 
Effect of— Question of posmtion.—kntnw made 
under Bengal Act VII of 187a by tho Collector, re- 
cording the names of proprietors of revenue-paying 
estates, are not evidence, mukw section 35 of the Evi- 
dence Act, of tho fact of proprietorship. That section 
relates to the class of cases where a public officer 
has to enter in a register or other book some actual 
fact which is known to him,— eg n the feet of a death 
or a marriage. Tho entry by tho Collector in the 
register under Bengal Act VII of 1870 k not , 
properly speaking, tho entry of a fact. It is a state- 
ment that tho person is entitled to the properly; 
it is the record of a right, not of a fact. Per Garth, 
O.J. — Srnnble, that section 55 of Bengal Act VII of 
1870 constitutes the Collector a competent Court 
under particular circumstances for determining m 
between two disputants the question of possession, 
and his recorded decision upon that question in the 
register might he evidence of the fact of possession 
as between those two parties. Ram Rushan Mahto 
v. Jebh Mahto, I. L. R., $ Cato 863, explained. 
Saraswati Dasi v. Dhanpat Singh 

[I. Xi. R., 0 Calc., 431; 12 C. Du R., 12 

& * ——— — — ~ Admission . — Statement in 

decree,— Practice <f Mofussil Courts .— In a suit for 
possession of a fishery, tho plaintiff sought to put in 
evidence an admission alleged to have been made in 
the year 1818 by the defendants predecessor in title 
m a written statement in a former suit. The only 
evidence of the admission was that contained in the 
decree in the former suit, the ordinary part of which 
was prefaced with a short statement of fch# pleadings 
mtho.mt Under the old practice of Mofu«fl Court* 
it was the duty of the Court to enter in tho decree 
an abstract of the pleading* in each case. MM 
that the statement in tho decree wat evidence of the 
^er section 8S of tho Evidence Act (Act 
I of.lU72). Uhroj Kmr v. Mahpai Singh, I. L, B„ 
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5 Calc., 744, referred to. Paebutty Dassx v. 
Purno Chunder Singh . I.B. R., 9 Calc., 580 

0. and s. 48.— Proof of 

custom. — Admissibility of village wajib-ul-urz . — 
Eeldy on the question whether there did or did not 
exist a custom in the Bahrulia clan in Oudh ex- 
cluding daughters from inheriting, that the wajib- 
ul-urz of a mouza in the taluqa, stating the custom 
of the Bahrulia clan as to inheritance, had been pro- 
perly received in evidence under section 35 of the 
Evidence Act, 1872. Further, that this custom 
was a usage of the kind which Regulation YII of 
1822 required officers to ascertain and record ; and 
that it was no valid objection that this wa 3 ib-ul-urz 
had been prepared and attested by officers subor- 
dinate to the settlement officer. Semble , — That 
had it been the case that these papers were not to be 
treated as records describing a custom, but as re- 
cording only the opinions of those likely to know it, 
the 48th section of the Act would have made them 
admissible. Lekraj Kuab v. Mahpal Singh. 
Raghubans Kuab v. Maphal Singh 

[X I*. R., 5 Calc., 744 
0 C. Ii. R., 693 
I«. R,, 7 1. A^ 03 

ss. 40, 41, & 43. 

See Res judicata— Estoppel by Judg- 
ments , . 1. 1». R., 0 Calc., 171 

L 1>. R., 3 Bom., 3 

s. 42. 

See Res Judicata— Estopped by Judg- 
ments . 'LL. R., 3 Bom., 3 

s. 43. 

See Evidence— Civil Cases— Decrees 
— Judgments and Proceedings in 
former Suits— Decrees not inter 
partes . . . 22 W. R., 365 

s.44. 

See Fraud— Eepect op Fraud 

[I. L. R., 0 Bom., 703 
1. 1*. R^ 12 Calc., 150 

See Res Judicata— Parties— Same Par- 
ties ob their Representatives 

[I. L. R., 0 Bom., 703 

s. 48. 

See s. 35 . . 1. It, R., 5 Calc., 744 

s. 50. 

See Adultery . I. L. R., 5 Calc., 500 
[U.R,5 All., 233 

s. 54. 

See Evidence — Criminal Cases— Pre- 
vious Convictions. 

[I. Ii. R., 5 Calc., 708 

s. 57. 

See Religion, Offences relating to— 

[I* Ii, R^ 7 All., 401 
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ss. 57, 60. 

See Evidence— Criminal Cases— Text- 
books . . . 12 C. It. R., 86 

[L L. R., 10 Calc., 140 

s. 60. 

See Evidence— Civil Cases— Hearsay 
Evidence . I. Ii. R., 5 Mad., 239* 

1. — — ss. 60 and Q7.— Proof of execu- 
tion of deed — To prove the execution of a bill of sale 
executed m their favour by the plaintiffs father, the 
defendants called a kazi, who deposed that the vendor 
came before him, accompanied by witnesses, and ac- 
knowledged the execution of the deed, which was 
then registered. The lower Appellate Court found it 
was sufficiently proved On special appeal to the 
High Court it was contended that the execution was 
not sufficiently proved under section 67, Act I of 1872. 
Held the proof of execution was sufficient; direct 
evidence of the handwriting of the executant was not 
necessary under section 67. It was not intended by 
section 60 to exclude circumstantial evidence of 
tbmgs which can be seen, beard, or felt. Neel KAn- 
to Pundit v . Juggobundoo Ghose 

[12 B. Ii. R., Ap., 18 

2. — » — — Writer of document and 

subscribing witness . — The Evidence Act does not re- 
quire the writer of a document to be examined as a 
witness, nor does section 67 of that Act require the 
subscribing witnesses to a document to be produced. 
Abdool Ali v. Abdoor Rahman . 21 W, R., 429 

s. 83. 

See Evidence— Civil Cases— Copies op 
Documents, &o. 

[I. Ii. R., 7 Bom., 139 
I. It. R., 7 AH., 738 

See Remand— Ground por Remand, 

[24 W. R., 232 

s. 65. * 

See s. 90 , LI*. R., 5 Calc., 888 

See Confession — Confessions to Magis- 
trate . I, L. R., 9 Mad,, 224 

See Cases under Evidence — Civil 
Cases— Secondary Evidence. 

s. 66. 

See Evidence— C rviL Cases— Second- 
ary Evidence— Non-production por 
other Causes . 1. 1*. R., 2 Mad, 295 

s. 67. 

See 88 . 60 and 67. 

[12 B. I». R., Ap., 18 
21 W. R„ 429 

S. 73 . — Proof of signature . — Where 

certain ryots swore that they got their pottahs from 
the hands of the person who professed to sign them, 
this was held under the Evidence Act, section 73, as 
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proving to the satisfaction of tlio Court that the sig- 
natures wero those of the lessor. Taka Pjsrshad 
Tangee v . Iukhbb Naeain Paurai . 21 W, R., 0 

1. — — S. 74. — Letters between district 

authorities, — Letters between district authorities are 
public documents forming a record of the acts of pub- 

—He authorities, and as such admissible as evidence un- 
der Act X of 1872, section 74 Prithee Singh v. 
Court of Wards . . .23 W. B,, 272 

2. Compromise of case , — Pub- 

lic record — Proof by office copy . — Where a suit is 
compromised, and a petition is presented in the usual 
way, and the Court makes an order confirming’ the 
agreement which, with the order, as well as the agree- 
ment and power-of-attorney, are all entered upon the 
record, these papers become as much a part of the re- 
cord in the suit as if the case had been tried and judg- 
ment givon between the parties in the ordinary way ; 
and that record is a public document and may be 
proved by an office copy. Bhagain Megh Ranke 
Kobe v. Gqorqo Pbrshad Singh . 25 W. R., 68 

3. Public document — Jama- 

bandi prepared by Collector under Beng. Beg, VII of 
1822 . — Consent, proof of , — A jamabandi prcpaiod by 
a Deputy Collector, while engaged m the settlement 
of land under Regulation Vll of 1822, is a u public 
document” within the moaning of section 74 of the 
Evidence Act. It is not necessary to show that, at 
the time when such document was prepared, a ryot 
affected by its provisions was a consenting party to 
the terms therein specified. Taiut Patur u, Abinask 
Chunder Dutt , . . IL, R., 4 Calc,, 78 

4. Board of Trade certificate . 

— Public document — A certificate granted by the 
Board of Trade is not a “public document' 7 within the 
meaning of section 74 of the Evidence Act. In this 
MATTER OB A COIiLIBION BETWEEN “AVA” AND 
<f Brenhidda ” 

[I. L R # , 5 Cal c., 568 : 5 C. 1>. R., 331 

o 

5. Public documents . — llecord 

of measurement — In a suit to obtain possession, un- 
der a title acquired by purchase at an auction, of cer- 
tain lands, together with mesne profits, upon sotting 
aside an alleged taluqa efcmami light claimed by the 
defendants, the dof ondants, in support of their claim, 
produced certain documents purporting to bo abstract- 
ed from, or copies of, Government measurement chit- 
tas, dated Mugln 1126-27 (1704). These documents 
wero produced from the Colloctorate, hut there was 
nothing to show that they wero the record of mea- 
surements made by any Government officer. — Held 
that they were not " public documents ” within the 
meaning of section 74 of the Evidence Act. Kit- 
tyanund Roy v, Abdab JLUhkkm 

[IE. R,, 7 Calc., 76 

0. — 1 Rnd s. 77.* — Proceedings be- 

tween the same parties %n another suit — - Public docu- 
ments.— B, instituted a suit hi the Court of the Munsif 
of the 24-Pergunnahs against A on account of an al- 
leged trespassito a drain which B, then alleged to be his 
property j that suit was dismissed on the ground that 
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B, had not proved his title to the drain in question. 
In a suit arising out of an alleged trespass to the same 
dram brought by A, against If, in which A, stated it 
was his property, cm tilled copies of the plaint, the de- 
fendants written statement, and the (teems in the 
former suit wero produced , and it was contended they 
wore public documents, and admissible m evidence 
under sections 74 and 77 of the Evidence Act. The 
Court admitted the plaint and rejected the written 
statement. Mahomed Shahaboodben m Wedge- 
berry . . . . 10 B, It, R„ Ap., 31 

s. 77, 

Bees, 74 . , 10 B. R., Ap* 31 

s. 80. 

See CONBESSION— C0NBISHEX0N8 TO MAGIS- 
TRATE . I, I*. R., 8 Mad,, 224 

See OtUMXNAD PlMOMMmH Code, 1882, 
s. 288 . . - 21 W. R„ Or., 5 

8m Mvidbnob— -C rvii, Oahrh -MiscEhtA- 
NKOirs DOOITMHNTS— MirTATtDN PltO* 

OflHi>uru» . . 25 W. R., 134 

8m Evidence— Criminal Casks— Exami- 
nation and Statements ok Accused. 

[22 W. R„ Or*, 2 

IL R.i 11 Calc,, ©80 

1. — s. 83 .— M tvutu re went, chit tax,— 

Chittas made by Government for its own private use 
are nothing more than documents prepared for the 
information of the Collector, and are not evidence 
against private persona for the purpose of proving that 
the lands described therein are or are not of a parti- 
cular chamcter or tenure. Ram Chunger Hao v, 
Bgnseedhhr Naijc . 1 1». R., 9 Calo„ 741 

2. Presumption m to accuracy 

of Government survey map .Subsetf uml Govern- 
ment survey map . — The presumption under the Evi- 
dence Act, in regard to the accuracy of a map made 
under the authority of Government, is in no way 
affected by the fact that such map has been mtjHir- 
seded by a later survey map made under the same 
authority, and by an order of the Hoard of Revenue* 
JOGESHini SlNGir )K BvOtfNT Nath Dutt 

LI In R., 5 Culo,, 822 : 8 C, I*. R., ©19 

3. - — — Map. — Evidence Act, s. IB, 

—Presumption as to accuracy ,— A map prepared by 
an officer of Government while in charge of a Jehus 
mehal, Government being at the time in posucimion of 
the mehal merely as a private proprietor, is not a 
map purporting to have been made under the author- 
ity of Government within the meaning of section 88 
of the Evidence Act (I of 1872), the accuracy of 
which is to be presumed, lmt such a map may be ad- 
mitted as evidence under section 13 of that Act, 
JDNMAJOY M TIB wok: % DWAHKANATU MVTKJ? 

[I I*. B., 5 Cillo* 287 :4C,L* R., ©74 

4. — — * -- - Thahbustmap ,— Athakhusi 
map must be presumed to he accurate under this sec- 
tion NiAKUWJWiAU KhADUN V. UlMMlfT Alii 

Khaditn 22 VI R„ ©19 
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5. TJiakbust map y Accuracy 

of* — Evidence of making of mag m presence of 
parties , — The accuiacy of a thakbust ameen’s map, 
which is assumed in the Evidence Act, means accu- 
racy of drawing and correctness of measurement, hut 
certainly does not refer to the laying down of bound- 
aries according to the rights of parties To he bind- 
ing on the parties to a suit such a map must be 
supported by evidence that it was drawn m their 
presence or in that of their agents. Omibta Lall 
Chowdhby v. Kai.ee Pees had Shaha 

[25 W. B. 9 179 

1. ■■ S. 90. — Ancient document . — Proof 

of proper custody — When a document is so old that 
the parties to it and the witnesses are m all probabi- 
lity dead, and evidence cannot be produced to prove 
the factum of its execution, the rule m England, as 
well as m this country, is to compel the paity who re- 
lies upon the document to show that it comes from the 
custody m which it would naturally be expected to 
reside, were it a real and authentic document. Seee- 
eant Bhettachaejee v, Rajnabain Chattebjee 

[IOW.B.,1 

2. — — - Document SO years old,— 

Proper custody . — A document 30 years old does not 
prove itself, m the absence of evidence, that it has 
come from the proper custody. Gebe Das Dey v . 
Sambhe Nath Checkeebetty 

[3 A. C. 9 258 

3. Document 30 years old — 

Presumption — In applying the presumption allowed 
by section 90 of the Evidence Act, the period of 30 
years is to be reckoned, not from the date upon which 
the document is filed m Court, but from the date on 
which, it having been tendered m evidence,its genu- 
ineness or otherwise becomes the subject of proof. 
Minnu Sibkab v . Rhedoy Nath Roy 

[6 C. It. R., 135 

4 Document 30 years old . 

—A document more than 30 years old, although not 
requiring to be formally attested by the witnesses 
who attended at its execution, must be shown to have 
come from the custody of the person who would have 
been the proper person to keep it. Thakoob Pee- 
Shad v. Bashmetty Koeb . 24 W. R., 428 

5. Document of ancient date . 

— Proof of custody . — Where a party offers docu- 
ments of such an age as to be incapable of being 
proved by direct evidence, he is bound to prove their 
custody. Goub Pabay v . Wooma Soondebee De- 
bia ...... 12 W. R., 472 

Febeedennissa v. Ram Onogba Singh 

[21 W. R., 19 

And, if possible, acts done according to their terms 
Gbant v. Byjnath Tewaeee . 21 W, R., 279 

6. Document 30 years old * 

The rule legardmg the proof of documents more 
than 30 years old is that they need not be proved, 
provided they have been so acted upon or brought 
from such a place as to offer a reasonable presump- 
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tion that they were honestly and fairly obtained and 
preserved for use, and are free from suspicion of dis- 
honesty. Habi Dhangab v. Bibtt Dabsa 

[5 Bom., A. C., 135 

7. Document 30 years old — 

Proof of custody . — With regard to the proof of 
ancient documents the proper rule is, that if they*** 
are more than 30 years old they need not be 
proved, provided they have been so acted upon or 
brought from such a place as to offer reasonable pre- 
sumption that they were honestly and fairly obtained 
and preserved for use, and are free from suspicion 
of dishonesty Application of this rule considered. 
Vithad Mahadeb v. Daed yalad Mtjhammed 
Husen . ... 6 Bom., A. C., 90 

8. — * Ancient document — Dvi*- 

dence of proper custody . — Although ancient docu- 
ments are admissible m evidence on proof that they 
have been produced from proper custody, their value 
as evidence when admitted must depend m each 
case upon the corroboration derivable from external 
circumstances, — e.g., from the documents having been 
produced on previous occasions upon which they 
would naturally have been produced if m existence 
at the time, or from acts having been done under 
them. Roieent Nath Kendu v. Lekhen Majhi * 

[9 C.L. R., 425 

9. — Documents more than 30 

years old — Where the Judge is satisfied that a docu- 
ment is more than 30 years old and that it has come 
from proper custody, he may as a rule dispense with 
proof of its execution. Laedas Ramdas v. Kashi- 
eam . . . * . 4 Bom., A. C., 60 

10. Document of ancient date . 

— Where a document is found on independent evi- 
dence to have been in existence long prior to the 
institution of the suit, and also to be genuine, it 
is not necessary to insist on the testimony of sub- 
scribing witnesses, Mahomed Fedye Sibdab v. 
Ozeeoodeen . . . # . 10 W. R., 340 

Mohesh Roy v . Boodhen Mahtoon 

[18 W. R., 315 

11. — Ancient documents , Pule 

as to . — The English rule that a document more than 
30 years old, if free from suspicion of dishonesty, 
may he admitted as evidence without proof of the 
execution or writing, was held to he founded on a 
reason which had less weight m this country, where 
less credit should he given to ancient documents 
which are unsupported by any evidence that might 
free them from a suspicion of being false or fabri- 
cated Even in England such evidence unsupported 
was held to be of very little weight. Accordingly it 
was not allowed to prevail here in. a case m which 
there was other evidence inconsistent with the title 
which those documents professed to create. Phool 
Bibee v. Goeb Seeen Doss. Le teefoonnissa v. 
Goes Seben Doss . . .18 W. R , 485 

12. Document 30 years old. 

| — Proof of signature of, — A Court is not bound 
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to accept as genuine the signature on a document 
upwards of 80 years old, even though it ho pro- 
duced from proper custody. Before accepting such 
document as proof of title, the Court must satisfy 
itself that the person who purports to have affixed 
his signature to the document was a person who 
at the time was entitled to grant such a document, 
^Uggrakakt Chowdhry u. Huiaio Chunder Shick- 
dae . . . , I. L. R., 6 Calc,, 209 

13. - Document more than 80 

years old. — Proof of execution — Evidence of author- 
ity to sign on behalf of others . — The plaintiffs sued 
the defendants for enhancement of rent. The defend- 
ants resisted the claim, relying, inter aha , on a 
mokurrari pottah executed on 9th October 1832. This 
pottah purported to hear the seal of one of the then 
maliks of the lands, and also purported to bo signed 
on behalf of all the maliks by A. Held that al- 
though the potta might bo an authentic document, it 
would not bind the maliks who did not affix* their 
seals, nor those who claimed under thorn, unless it 
was shown that A. had a special authority to sign the 
names of such maliks to it, or a general authority to 
sign on tlioir behalf documents of the same description 
as the pottah ,* and that until such proof was given, the 
document was not admissible in evidence. ITeld , fur- 
ther, the fact that tho pottah was more than 80 years 
old gave rise to the presumption that the signature 
at tho foot of it was m tho handwriting of A., and 
that the pottah was executed by him j but that to make 
it evidence against the representatives of the maliks 
who had not executed it, the defendants should show 
that A. had authority to sign their names. Ubilack 
Rai v v DaxiHAIi Rai . I. L, B., 3 Calc., 557 

14. legal presumption.-— Pre- 

vious production of such document . — No legal pre- 
sumption can arise as to the genuineness of a docu- 
ment more than 30 years old, merely upon proof 
that it was produced from tho records of a Court in 
which it had been filed at some time previous. It 
must be shown that the document had been so filed in 
order to tho adjudication of some question of which 
that Court had cognizance, and which had come under 
the cognizance of such Court. Gud adhur Paul 
CHOWDHRY V. BHYRUB ClIUNDBR BiTATTACHARJI 

[L Xi# R.„ 5 Calc,, 918 

15. — Ancient document — Evi- 

dence of groper custody. — To establish tho authenti- 
city of a document so old that the witnesses to its 
execution cannot reasonably bo expected to be in ex- 
istence, it is not necessary to go behind tho posses- 
sion of the present owner. If the custody from which 
the document comes into Court has been and is the 
custody in which, judging from the purport of tho 
document itself ana the other circumstances of tho 
case, it would naturally be expected to reside, thou the 
document ought to be treated as authentic to such 
extent as to be admissible in evidence between tho 
parties. Chundbr Kant Mibtbbb v. BROJONAUTir 
9Y6ACK * , . . . 13 W. B., 109 

Eamdhun Gkobb v* Esbak Chbnbbr Ghosh 

[17 W. E.> 34 


EVIDENCE ACT (I OF 1872), s. 90-con- 

tinned. 

See Revaji Goyaji v • Gobauuat Godmlai 

111 W. R., B, C„ 35 

VENCJATASWAE YelTJAPTAH NAIKA V. AlAGOO 
MgOTTOO iSBliVACAIilW 

[4 W. B., B, C„ 73 : 8 Moore’s X. A., 327 

10. Old document— lease. 

Proof of authenticity of —Possession.— Whore a do- 
cument which is not proved because of its great age, 
and of there being therefore no witnesses to prove it, 
is put forward as a document intended to operate as a 
maurasi tenure, it is necessary, in order to establish its 
authenticity, to show that it was accompanied hypos- 
session. Bisheshtjr Rhuttaciiarjik d. Lamb 

[21 W. B., 22 

17. Ancient document, Custody 

of — Where a document purported to be 45 years 
old, and a molmrir swore to its having been in his cus- 
tody as keeper of the plaintiff's records for the time of 
his service, the evidence was lurid to show (if credible) 
that the document had come from proper custody, 
within tho meaning of Act 1 of 1872, section IK), and 
to require no direct evidence of its gemrinentm 
Ekoowree Simu Roy v. Kyiabu CmrNumt Moo- 
21 W. B.,45 

18, ~ Documents HO years 

old , their natural and proper custody.— Whore a 
daughter professed to hold under a pottah more than 
30 years old, in favour of her father, and was found 
to have been in possession of the land ever since 
her father’s death for a period of 40 years with- 
out interruption on the part oft lie father’s heirs, — 
JIM that the daughter’s custody of tho pottah was a 
natural and proper custody within the meaning of 
section 90 of tho Evidence Act. The rule laid down 
in section 90 as to proof of execution of documents 
30 years old ought to be applied in this country with 
special care and caution, Trailojqa Nat it Ntwnr 
v. Sntmwo Chungoni , I. Ii. B., 11 Calc., 530 

1&- — Secondary evidence.— Do- 

cument more than 30 years old,- -Proof of execu- 
tton. — Evidence Ad, s. 67?.— Secondary evidence of the 
contents of a document requiring execution, which 
can he shown to have been last in proper custody, and 
to have been lost, and which is more than 30 years 
old, may be admitted under section 05, clause (c),imd 
section 90, of the Evidence Act, without proof of tho 
execution of the original K hotter Ohundbr 
Mogkejote <?, K better Faux, Brhktkrtttno 

[I. X*. R., 5 Calc., 888 : 0 C. I* B., 199 

— s, 91. 

See Cases under Kvimwcn—Cmt* 
Oases — Bkcondary Kvxdvkqii — Un» 

STAMPED OR UNUBUJHTEttKD DOOUMKNTS. 

See Etoenoe — Criminal Cases 
AMIKAT iON AND ByATEMHNTS OH AC« 
OWTO. . . 23 W. B. €r.» 25 

1. 1*. B„ 0 Calo., 702 
See Wymmon^CMMWAT* Cashs— State- 
MENTIS TO POLIOS? OfHIGRRS, 

fll Bom„ 120 
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EVIDENCE ACT (I OE 1872), s. 91 — con- 
tinued. 

See Limitation Act, 1877, s. 19— Ac- 
knowledgment of Debts 

[I. h. R., 12 Calc., 267 
See Registration Act, 1877, s 49. 

[L L. R., 1 All., 442 
1 C. I.. R., 542 

s. 92. 

See Bill os Exchange. 

[Lit* R., 3 Calc., 174 

See Cases under Evidence— Parol 
Evidence. 

See Principal and Agent — Liability 
op Agents . I. L. R,, 5 Calc., 71 

s. 105. 

See Private Depence, Right of — 

[11 C. L. R., 232 

*» — - — — Onus probandi. — Fro of of cir- 

cumstances bringing offence under exception m Penal 
Code . — In all criminal cases tried in the mofussil it 
is incumbent on the accused, since the passing of the 
Evidence Act (I of 1872), to prove the existence (if 
any) of circumstances which bring the offence charged 
within the general or special exceptions or provisoes 
contained m any part of the Penal Code or in any 
law defining such offence. Query as to the state of 
the law in this respect in the Presidency towns. In 
THE MATTER OP PETITION OP SHIBO PROSAD P AND AH 

[I. L. R*, 4 Calc., 124 : 3 C. L. R., 122 

s. 106. 

See Onus Probandi— Pre-emption, 

[I. Xu R., 5 Aa, 184 
See Onus Probandi— Sale for Arrears 
op Rent . . .21 W. R., 397 

See Sale por Arrears op Rent— Set- 
ting aside Sale— Irregularity. 

[21W.R., 397 

bs. 107, 108. 

See Hindu Law— Presumption op 

Death . . L L. R., 8 AIL, 614 

- — Missing person. — Presumption 

of death . — Sections 107 and 108 of the Evidence Act, 
taken together, do not lay down any rule as to the 
exact time of the death of a missing person. When- 
ever the question as to the exact time of death 
arises, it must be dealt with according to the evi- 
dence and circumstances of each case, when the death 
is alleged to have occurred at any time not affected 
by the presumption of law as to the seven years. 
Dharup Nath v. Gobind Saran. Gobind Saran v. 
Dharup Nath . . . I. L. R., 8 AIL, 614 

s. 108. 

See Hindu Law— Presumption op 
Death . . 1. 1*. R., 1 All., 53 

[I. Xi. R., 8 All„ 614 

See Mahomedan Law — Presumption op 
Death . I. X.. R., 2 All., 625 

[I. U R., 7 All., 297 
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s. no. 

See Onus Probandi— Mortgage. 

[L Ii. R., 9 Bom., 137 
See Onus Probandi — Possession and 
Proof op Title , 8 N. 36 
I. L. R., 8 Calc., 759 
See Title — Evidence and Proof op Tittle 
—Generally . . 5 C. L. R., 278 

s. H3. 

See Cession op British Territory in 
India . . LL.B,,1 Bom., 367 

s. 114. 

See Accomplice . 19 W. B., Cr., 43, 48 
[21 W. R., Cr., 69 
I. Ii. B., 1 Mad., 394 

See Evidence— Civil Cases— Secondary 
Evidence— Lost or destroyed Docu- 
♦ ments . , [I. Ii. B., 7 AIL, 738 

See Onus Probandi— Notice. 

[I. Xu R., 13 Calc., 197 

See Road Cess Act, s. 52. 

[I. Xj. R., 13 Calc., 197 

s. 115. 

See Arbitration — Awards— Construc- 
tion and Effect of— 

[I. L. R., 2 AH., 809 
I. Ii. R„ 6 AH., 322 : I». B. 11 X. A., 20 

See Estoppel — Estoppel by Conduct. 

[I. Ii. R., 4 Calc., 783 
I. X,. R., 7 Calc., 594 
I. Ii. R., 10 Calc., 196 
1. 1.. R., 7 All., 511, 878 
7 C. Ii. R., 481 
L Ii. R., 9 Calc., 265 
X. Ii. R,, 5 Calc., 669 
See Evidence — Parol Evidence — Va- 
rying or Contradicting written 
Instruments . 1. 1». B., 4 Bom., 594 
s. 116. 

See Estoppel— Estoppel by Conduct. 

[L X,. R., 7 AH., 511, 878 
I. L. R., 5 Calc., 669 

See Estoppel — Estoppel by Judgment. 

[1 C. Ii. R„ 528 

See Estoppel— Landlord and Tenant, 
Denial op Title. 

[L Ii. R., 2 Mad., 226 
I. Ii. R., 11 Calc., 619 

8. 12L 

See Witness— Criminal Cases— Person 
competent to be Witness. 

[I. Ii. R., 3 AIL, 573 

s. 126. 

See Privileged Communication. 

[I. Ii. R., 3 Bom., 91 
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EVIDENCE ACT (I OF lS72)-contmued. 

- S. 182 , — Answers criminating tvit - 

ness — Voluntary statement. — Drimlege of witness an- 
swering criminating question . — In a Small Cause suit 
under chapter XXXIX of the Oodo of Civil Proce- 
dure on a promissory note, which was alleged to have 
been executed jointly by G and his son V,, V \ tiled an 
affidavit in order to obtain leave to defend the suit, 
and, having obtained leave to defend, gave evidence 
at the tiial on his own behalf. On a subsequent 
trial of V. for forgery of his father’s signature to 
the same promissory note, the affidavit and deposi- 
tion of V. m the Small Cause suit were admitted as 
evidence against V. Held by Turner, C. <7, Inneb 
and Kindersley, JJ. y that both the affidavit and 
the deposition were properly admitted. By Keenan 
and Mutttjsami Ayyar, JJ s that the affidavit 
was properly admitted, but not the deposition, 1 Per 
Turner, C. J ,, Innes and Kindersley, JJ.~ 
Where an accused person has made a statement on 
oath voluntarily and without compulsion on the part 
of the Court to which the statement is ma<K such a 
statement, if relevant, may bo used against him on 
his trial on a criminal charge. If a witness does not 
desire to have his answers used against him on a sub- 
sequent criminal charge, he must object to answer, 
although ho may know beforehand that such objec- 
tion, if the answer is relevant, is perfectly futile, so 
far as his duty to answer is concerned, and must bo 
overruled. Queen v , Octal Dabs 

[L L, K, 3 Mad., 271 

s. 133, 

See Accomplice * I. L. E,, 1 Mad., 894 
#•** 

- — s. 138, 

See Witness — Criminal Cases — - Ex- 
amination op Witnesses— Examina- 
tion by Coukt , I* I*. B., 6 Calc., 279 

EL 145. 

See Evidence— Civil Cases— Account 
and 4pcount Books. 

[I. L. B„ 4 Bom., 576 

s. 164. 

See Witness — Criminal Cases — Ex- 
amination op Witnesses— Cross-Ex- 
amination . I. L, B., 13 Calc,, 53 

— s, 155. 

See Evidence— Criminal Cases— State- 
ments to Police Oppioeks. 

[31 Bom., 120 

s. 167. 

See Evidence— Criminal Cases— Depo- 
sitions . . I. L. B,, SAIL, 672 

s, 159, 

See Evidence— Criminal Cases— State- 
ments to Police omom 

[11 Bom,, 120 

" - Bonds destroyed hy fire.-Be- 

freshing memory of mtmss*— -The plaints and re* 
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cords m a number of suits upon bonds instituted by 
the same plaintiff against different persons were de- 
stroyed hy tire. The suits were re-iustituied, and 
duplicate copies of the plaints wore filed. Thu only 
evidence of the contents of the bonds, from which 
the plaints wore prepared, consisted of a register kept 
by the plaintiff’s gomastahs of the names of the execu- 
tants of the bonds, the matter in respect of which the 
bonds had been given, the amounts duet hereunder, 
and the names of the attesting witnesses. From this 
register the duplicate plaints had been prepared. 
Meld , that though the register was not secondary 
evidence of the contents of the bonds, yet it was a 
document which might be lel'eiral to by a witness 
for the purpose of refreshing his memory, under sec- 
tion 159 of the Evidence Act* Taruok Nate Mttl- 
lick v . Jkamat Nosya . 1, 3U B., 5 C«le„, 853 

s, 165, 

Sue Penal Code, s. 179* 

[I. L. R., 10 Bom,* 185 

— - &. 167, 

See Con eeshxon— O tmvKSBtoNH to Police 
O jmciwa * I, I*. 1 Colo*, $07 

[L L, B., 2 Bom., 61 

See Criminal Pikwiwwnuh. 

[X.X*. R, 8 0alo„ 739 
See Witnkhs— Civil Can en—Kx a mi na- 
tion oe Witness iw. 

[6 Moored I. A., 232 

1* — — Civil md Criminal Cam,*— 

Section 107 of the Evidence Act applies m well to 
criminal as to civil eases. Queen tu Huuriuole 
Ciiunder Guo«e 

[I, XuB„l Calo., 207 ; 25 W. K„ Or., 36 

2. — - — It applies to criminal trials 

by jury in the High Court, Beg. v. NAouA*n Dada- 
ii it ax * * • • * « 9 Bom,, 358 

3* * — - — Document improperly ad* 

milled in evidence .-— Where a ropy of a drgtutiitttm is 
improperly admitted, such admission is not ground of 
itself for a new trial, ii, huhqMmdently of the evidence 
so admitted, there is sufficient evidence to justify the 
decision. Wooma Kant Bukeuisk t>, Ounua Nabain 
Chowdhry « 20 W, B,, 386 * 

“EX A CERTAIN SHIP, 1 * MEANING* 
OF- 

See Contract— C oNSTuncTroN oe Con- 
tractu . 3 B, L. Bn O, 0», 103 

EXAMINATION BE BENE ESSE. 

See Commission— Civil Cahsb . Cor, 7 
( 5 B* I*. R„ 252 
8 B. 3L Ap,, 101 

EXAMINATION OF ACCUSED FEB- 
SON. 

See Cask# under Evidence— Criminal 
Cases— examination and Statements 
oe Accused. 
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EXAMINATION OE ACCUSED PER- 
SON — continued 

1. Discretion of Magistrate m 

examining accused. — Evidence insufficient to 
found chaige — It is a matter of disci etion for the 
Magistiate wliethei, duung the enquiry before him, 
it is right and propel that the accused should be 
examined or not But it is undesirable that the 
^accused should he examined by the Magistrate when 
he is satisfied that the evidence adduced by the prose- 
cution does not disclose any proper subject of crimi- 
nal charge against him In the matter or Shama 
Sankar Biswas . . 1B.L. R., S. N., 16 

2 . Criminal Proce- 

dure Code , 1861, s 202 — The disci etion of a Magis- 
trate, undei section 202, Code of Criminal Procedure, 
to ask questions of an accused, is entirely unfettered, 
though an examination undei that section should not 
be ot an inquisitorial nature, and a Magistiate should 
mtoim the accused that he is not bound to answei 
Answers to questions undei that section are admissible 
in evidence, even if the Magistrate has omitted to 
wain the accused he need not answer Queen v 
Dinoo Roy . , . .16 W. R., Cr., 21 

3 . Refusal to hear statement or 

examine accused. — Power of Court . — It is not 
competent to the Corn 6 in a criminal trial to refuse to 
allow the accused to make a statement, or an offer 
to be examined In the matter or Abdool Gup- 
poor 10 C. L. R., 54 

4. Committal without examin- 

ing accused. — Power of Court —It is not illegal foi 
a Magistiate to commit an accused peison to the 
sessions without examining him oi lus witnesses 
Queen v Hurnath Roy 2 W. R. s Cr., 50 

5. Tender of written defence.— 

Oral examination — Criminal Procedure Code , 1861, 

* k XV — When a written defence is tendcied m 
a case tued nnder chaptei XV of the Code of Onnu- 
nal Pioeedure, the Magistiate is not hound to take 
down the defence of the accused by pcisonally exa- 
mining him. Dila Mondul v Rally Sahee 

[16 W. R., Cr., 63 

6. Obligation of accused to give 

account of his movements at alleged time of 
offence. — An accused person is not hound to account 
foi his movements at or about the time an offence 
was committed, unless there has been given legal 
evidence sufficient pnma facte to convict him of the 
offence Queen-Empress v Bepin Biswas 

[I. X,. R,10 Calc, 970 

7. Object of examination of pri- 

soner — The discretionaiy powei given by law to 
examine a prisoner should be used to asceitam from 
him how he may explain facts in evidence appearing 
against him, not to drive bun to make selt-ci mini- 
ating statements. Ex parte Virabuddra Gaud 

[1 Mad., 199 

3 Examination by Sessions 

Judge. — Criminal Procedure Code , 1872, s 250 — 
Undei section 250 of the Code of Cninmal Pioeediuc, 
the Couit may fiom tune to time, at any stage of the 
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EXAMINATION OP ACCUSED PER- 
SON.— Examination of Sessions Judge 

— continued 

case, examine the accused personally, but the Couit 
is not competent to subject the accused to severe 
cioss-examination The disci etioji given by the law 
is not to he used foi the puipose of dnvmg the accused 
to make statements eliminating himself, but only for 
the purpose of ascei taming fiom the accused how he 
is able to meet facts standing m evidence against him, 
so that these facts should not stand against him un- 
explained Virabuddra Gaud , 1 Mad , 199 , followed. 
In the matter op Chinibash Ghose 

[I C. L. R., 436 

9 . Cross-examina- 

tion — Criminal Procedure Code , 1872, s 250 — The 
authoiity given to a' Sessions Court to examine an 
accused does not contemplate the cross-examination 
of such accused, nor can the Judge eudeavour, by a 
senes of searching questions, to foice the accused to 
criminate 41 himself The real object involved m the 
powei given to the Court under section 250 of the 
Code of Criminal Pioeedure is to enable the Judge to 
ascertain from time to time from the accused (espe- 
cially if he he undefended) such explanation as he may 
desire to give regaidmg any statement made by the 
witnesses, or, at the close of the case for the prosecu- 
tion, to elicit from the accused how he proposes 
to meet such portions of the evidence as, m the 
opinion of the Court, implicate the accused m the 
commission of the offence with which he stands 
charged. Hossein Buksii v Empress 

[I. Xi. R., 6 Calc., 96 : 6 C. L. R., 521 

XO. Cross-examination by 

Court. — Criminal Procedure Code , 1872 , s. 250 — 
It is improper for the Court to cross-examine a pri- 
sonei until the appaient object of convicting him out 
of his own mouth of false statements, and so making 
him prejudice himself m respect of the matter with 
which he is charged. Empress v. Behari Lal Bosk 

[fi C. It. R., 431 

11. Mode of recording exami- 

nation. — Certificate of Magistrate — Criminal Pro- 
cedure Code , 1872, s 346 — In recoidmg the examina- 
tions of accused peisons under section 346 of the 
Code of Cummal Procedure m the language m which 
they are given, a Magistrate need not take down the 
examination m his own hand, it is enough that he 
append a certificate that the examination was conduct- 
ed m his presence, and contains accuiately all that 
was stated by the accused peison Queen v Lucky 
JSTarain Dutt . . 20 W. R., Cr., 50 

12. Act XXV ,of 

1861 , s 205 — Act X of 1872 , s 346. — Attestation of 
Magistrate — Under section 205 of the Criminal 
Procedure Code, it is not necessary for the Magistrate 
to state m the body of the examination that the 
statement compused every question put to the ac- 
cused and every answer given by him, and that he 
had had liberty to add to oi explain his answei s At- 
testation at the foot of the examination is sufficient , 
hut m case of doubt, oial evidence should he admitted 

°> O 
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EXAMINATION OE ACCUSED BEE- 
SON— Mode of recording examination— 

continued. 

to prow the regularity of the proceedings Queen 
v. Goshto Lad Dutt 

[7 B. Ii. E., Ap. s 02 : 15 W. B. } Cr., 68 

13 . Certificate under 

Criminal Procedure Code, 1801, s 203 —Attestation 
of Magistrate. — The certificate required under hoc* 
tion 205, Code of Criminal Procedure, need not he in 
the handwriting of the piesiding officer, hut may he 
under his hand only,— t.e., signed hy him Queen d. 
Bezza Hossein . . . 8W.R,, Cr., 55 

See Queen v . Niruni , , 7 W. B., Cr., 49 

Queen v. Bheebeekee . 4 N. W. a 16 

14, * Attestation of 

Magistrate , — Proof of signature —Where a jury is 
satisfied as to the genuineness of an attestation by a 
Magistrate, it is unnecessary to call the Magistrate to 
swear to his signature. Queen v* Rezza IIohhkin 

[8 W. R„ Cr,, 55 

EXCEPTIONS IN PEN AD CODE. 

See Charge— Form ofOuAhgb — General 
Cases . I. L, B., 4 Calc., 124 

See Evidence Act, 1872, a. 105. 

LI. D. R., 4 Calc., 1124 

EXCISE ACT, I860. 

See Act XXI or 1856. 

See Bengal Excise Act, 1878. 

* (X OP 1871). 

1, ss. 19, 63. — Illicit possession of 

liquor. — Guilty Jcnomledge — Presumption -—Act ££ 
of 1870, s 2 — “ Ser f> — Meld, in a proHccutum under 
sections 19 and 63 of Act X of 1871, that the defini- 
tion of “ser” given m section 2 of Act XI of 1870 
was not so intelligible and elcni as to he capable of 
general application, and that it did not supersede the 
local customary weight of a ser. Held, therefore, 
the local customary weight of a hoi* being 9.5 
tolahs (the Government nor weighing 80 tolahs), 
and the accused having been found in possession of 
96 tolahs only, that the excess of one tolah over the 
local weight was not such as to warrant the presump- 
tion of the guilt of the accused. Empress v, IIajt 
Bam. Empress v. Cued a Khan 

[I. Jju R., 3 All., 404 

% ss* 32, 62 . — lUmt sale of liquor. 

— License — Conviction, Validity of —On the 30th 
October 1877, 2V. was granted a license for the sale of 
spirituous and fermented Hqums by retail terminat- 
ing on the 81 st December 1877. On the 11th 
January 1878, such license was renewed by the Col- 
lector for a period terminating on tins 81st March 
1878. On the 14th January 1878, N.'s servant wan 
convicted, under section 62 of Act X of 1871, of the 
illicit sale of liquors between the 1st January 1878 
and 10th January 1878, both days inclusive. Held 
that the renewal of Nls license was a condouatiou of 


EXCISE ACT, 1850 (X OP 1871), as. 32, 

82— continued* 

the offence, and the conviction wan had. Snnfdc,~~ 
That matmmth as tf. had given no notice of his inten- 
tion noli to renew the license# nor had the Collector re- 
called it, the license remained m force, mid the con- 
viction was consequently bud, under section 32 of 
Act X of 1871. Eml'Resh v, Seymour 

[L D. R., 1 All,, 8301 

3. — — — Illicit sate of liquor.— Li, 

cense. — A. held a license for the sale <>t spirituous 
and fermented liquors by retail for a period of throe 
months terminating on the 31st December 1877. 
Pnoi to the 8th January 1878, no notice was given 
by A, of her intention not to renew the license, nor 
had the license been recalled by the Collector. Be- 
tween the 1st January 1878 and the 8th January 
1878, both days inclusive, A.'s servants sold spirituous 
and fetmented liquors hy retail. On these facts A.’s 
servants were convicted, under seel urn 62 of Act X 
of 1871, of the illicit sale of liquor. Held, follow- 
ing the opinion expressed in Empress v, Seymour, 
L L. H., 1 AIL, 030, that tin* convict imiM were bad, as 
A Is license# under the provisions of section 32 of 
that Aid., remained in force until she gave notice of 
her intention not lo renew if or it was recalled by the 
Collector. The principle of tins decision m Km press 
v Seymour dissented from. A, should have been 
prosecuted under section 57 of the Excise Act for not 
paying her monthly fee in advance, Emcukhn a. 
Mauindra Lau . * 1. 1*. R„ I Alb, 038 

4* — . e. 82.—* Chapter VI,™* Illicit mh 

of liquor,- * License, «/L was the holder of a license 
for tins Male of spirituous and fermented lupines by 
retail for a period terminating on Urn 3 1st December 
1877. On the 1 0th January 1878. his license not 
having been renewed by the Collector, D. sold cerium 
spirits by retail On these facts ho was convicted of 
the illicit sale of liqum. Subsequently to his comic- 
turn his license was renewed. Held that, under such 
circumstances, his conviction was good. Empress v, 
Seymour , / L. It, l Alt „ 030, distingumlM d. Km- 
rui4H« th Duauam Das . I. D. R., 1 AIL, 835 

EXCOMMUNICATION BY ROMAN CA- 

THODIC PBIEST, 

See Criminal Intimidation, 

LI. D. B,, a Mad, 140 

EXECUTION 0B DECREE* 

Col# 

1. Keekut of Repeal of Act pending 

Suit . i860 

2. Application 1 for Exemption# and 

Rowers ok Uouut . , , 1864 

8, Orders and Deurkeh ok Privy Cotw- 

enn . I860 

4 Decree to re executed* Annas At* 
read or Review . , . .1873 

6. D EURE EH UNDER RENT LAW , , 1876 

0# Notice ok Execution , , ,1878 

7# TRANSFER OK DiCl’UEK FOR EXECUTION, 
and Power ok Court ah m Itoau* 
tion out oi? m Jum»DumoN . 1880 
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EXECUTION OP DECREE — continued. 

Col 

8. Mode of Execution . . . 1895 


( a ) Generally, and Power oe Of- 


ficers in Execution 

. 

. 1895 

(5) Alternative Decree 


. 1898 

(c) Attachment, Removal of — 

. 1899 

( d ) Boundaries . 


. 1899 

( e ) Cancelment of Lease 


. 1899 

(f) Costs 


. 1899 

(V) Damages 


. 1900 

(Ji) Declaratory Decree 


. 1900 

0) Immoveable Property 


. 1900 

( j ) Instalments . 


. 1900 

( h ) Joint Property . 


. 1901 

(1) Maintenance . 


. 1902 

(m) Mortgage 


. 1903 

in) Partition 


. 1905 

(0) Partners 


. 1906 

(p) Possession 


. 1906 

(g) Principal and Surety 


. 1909 

ir) Produce of Land 


. 1909 

(s) Removal of Buildings 


. 1909 

it) Right of Way 


. 1910 

(u) Sirdar, Heir of. 

Decree 

AGAINST — 

. 

. 1910 


9. Execution on or aeter Agreements 

or Compromises . . , 1910 

10 Execution by and against Repre- 

sentatives .... 1916 

11 Joint Decree, Execution oe, and 

Liability under . . , 1923 

12 Liability for wrongful Execu- 

tion 1931 

13. Stay oe Execution . . . 1932 

14. Striking oee Execution Proceed- 

ings 1940 

See Appeal to Privy Council — Stay oe 
Execution pending Appeal. 

See Cases under Arrest— Civil Arr est. 
See Cases under Attachment. 

See Benami Transaction — General 
Cases . . 4B. L, R., Ap <} 40 

[9 B. Ii. R., 456 

See Bombay Act V oe 1862. 

[I. L. R., 1 Bom., 581 
See Civil Procedure Code, 1882, s 212 
(1859, s. 197) . I. L. R., 4 Calc., 629 
[I. X». R., 8 Mad., 137 
See Cases under Civil Procedure 
Code, 1882, s. 232 (1859, s 208). 

S. 234(1859, s. 210). 

S 244 (1861, s. 11), 

SS. 257, 258 (1859, s. 

206), and s. 257 A. 

SS. 259, 260 (1859, s, 200) 

See Company — Winding up — Costs 
and Claims on Assets 

[5 Bom., O. C., 23 


EXECUTION OF DECREE — continued . 

See Contribution, Suits eor — Payment 
oe joint debt by one Debtor 

[Marsh., 339 
I. L R., 6 Mad., 424 
B.L.R., Sup. Vol.,938 
13 W. R„ 298 
6 N. W., 1 
5 W. R., Mis., 46 
15 W.R., 372 
23 W. R., 95 

See Cases under Equity oe Redemption. 

See High Court, Jurisdiction oe — 
Calcutta — Civil 1 Hyde, 136 

See Cases under Hindu Law— Joint Fa- 
mily-Sale oe Joint Family Proper- 
ty in execution oe Decree. 

See Hindu Law — Usury. 

[L L. R., 1 Bom., 73 

See Husband and Wire 

[11 B.L.R.,144 
I. L. R., 4 Calc., 140 
I. Ii. R., 1 Calc., 385 
I. I». R., 1 All., 772 

See Injunction — Special Cases— Ob- 
struction to Rights oe Property — 
Light and Air . I. L. R., 2 Bom., 133 

See Cases under Insolvency — Claims 
oe attaching Creditor and Offi- 
cial Assignee. 

See Cases under Interest — Miscella- 
neous Cases — Costs. 

See Cases under Interest— Miscella- 
neous Cases— Mesne Proeits. 

See Cases under Interest— Omission 
to stipulate eor, &c.— Decrees. 

See Cases under Mesne Profits — 
Assessment in Execution and Suits 

FOR. 

See Cases under Mesnb Profits— 
Mode of Assessment and Calcula- 
tion. 

See Cases under Mortgage— Sale of 
Mortgaged Property. 

See Onus Probandi — Attachment in 
Execution . . 8B.L. R., 255 

See Parda-nashin Women. 

[1 B. L. R., F. B., 31 
8 W. R.4 282 
I. Ii. R., 4 Calc , 583 
I. L. R., 7 Calc., 19 

See Cases under Partition — Mode of 
effecting Partition. 

See Cases under Possession— Nature oe 
Possession. 

See Practice— Civil Cases — Payment 
out of Money deposited in Court 
[5 Mad., Ap., 2 

See Principal and Surety— Discharge 
of Surety . 2B. L. R,, A. C., 192 
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EXECUTION OF DECREE- continued 

See Cases under Representative op 

DECEASED PERSON. 

See Cases under Res Judicata— Orders 

IN EXECUTION OP DECREE 

See Cases under Sale in execution op 
* Decree. 

See Cases under Small Cause Court, 
Mopussil— Practice and Procedure 
— Execution op Decree. 

See Small Cause Court, Presidency 
Towns— J urisdic t i o n — Moveable 
Property . 1. 1*. R., 4 Calc., 946 
[10 B. L, R., 448 

See Cases under Surety. 


— Application for — 

See Cases under Bengal Rent Act, 1869, 
s. 58 % 

See Certificate op Administration- 
Right TO SUE OR EXECUTE DECREE 
without Certificate 

[I.L. R.,1AU, 686 

See Cases under Civil Procedure Code, 
1882, s. 230 

See Cases under Limitation Act, 1859, 
ss. 20 and 21. 

See Cases under Limitation Act, 1877, 
ART. 179 (1871, ART. 167). 

See Practice— Civil Cases— Execution 
of Decree, Application for— 


— Land taken in excess in— 

See Civil Procedure Code, 1882, s. 244 
—Question in execution op Decree. 

[12 B. L, R., 201, 203, note, 207, note 

— NToJiee of— 

See Cases under Limitation Act, 1877, 
Art 179 (1871, art. 167) — Notice op 
Execution. 

— Order passed in— 

See Cases under Appeal— Execution 
op Decrees. 

See Cases under Appeal— Orders. 


— Stay of— 

See Cases under Appeal to Privy 
Council— Stay of Execution pending 
Appeal. 


See Bengal Rent Act, 1869, s. 52. 

[10 B. L. R„ Ap„ 2 
18 W, R., 412, 412, note 
Marsh, 417 
17 W. R., 462 
22 W. R., 460 
L L. R., 5 Calc., 906 
L L. R„ 7 Calc., 566 


EXECUTION OF DECREE— continued 

See Injunction — Special Cases— Exe- 
cution op Decree. 

[I.L. R„ 4 Calc., 380 
I. L. R., 5 Calc., 86 

See Cases under Injunction— Under 
Civil Procedure Code. 

Of High Court on Appeal from 

Mofussil. 

See Cases under Limitation Act, 1877, 
ART 180 (1859, s 19). 

Of Privy Council. 

See Limitation Act, 1877, art 180 
(1859, s 19) . B. L. R„ Sup. Vol., 50 6 
[I. L. R„ 8 Calc., 218 


1. EFFECT OF REPEAL OF ACT PENDING 
SUIT. 

1. Execution proceedings in 

suit commenced before Act VIII of 1859,— 

Act VII of 1855 — Proceedings in execution of a 
deeice in a suit begun under the old procedure were 
regulated by Act YU of 1855 IN »B Sumuhoo- 
cnuNDER IIaldae . . Bourke, O. C», 59 

2. Effect of repeal of Act VIII 

of 1859.— Imprisonment for debt — Cf nil Procedure 
Code , 1877 , aw. 3 and 842,— Act J of 1868 ((General 
Clausee Consolidation Act), s, 6.— Procedure,— livid 
by a majority of the Full Bench (Sargent and Hatley, 
JJ., dissenting), that a judgment-debtor, imprisoned 
m satisfaction of the decree against him under Act 
VIII of 1859, was not entitled, under Act X of 1877, to 
be released on the coming into operation of the latter 
Act, if he had then been imprisoned for more than 
six months but less than two years. Per Webtroiu*, 
C, J . — The judgment-creditor had, under Act V 1 IT of 
1859, the right (subject to be divested only under the 
circumstances stated) to have such judgment-debtor 
as the above detained in custody for two years, unless 
he m the meantime fully satisfied the decree. Chapter 
XIX of Act X of 1877, sub-division l, is essentially 
prospective throughout Section 342 must., there- 
fore, he construed as relating only to future imprison- 
ment, consequent on arrests to be made undei Act X 
of 1877. Theie is not in ehaptox XIX of* that Act 
any trace of an intention on the part of the Legisla- 
tuieto deal with imprisonment commenced before the 
coming into force of the Act. Notwithstanding the 
repeal of Act VIII of 1859 by Act X of 1877, Act I 
of 1868, section 6, saves the committal under Act 
VIII of 1859, while that Act was m force, of a judg- 
ment-debtor, and also his consequent detention! com- 
menced before the coming into force of Act X of 1877, 
if fcuch detention is to be regarded as M procedure/* 
The effect of Act I of 1868, section 6, and Act X of 
1877, section 3, taken in combination, is to remove 
from the scope of the latter Act all proceedings after 
decree initiated before its coming into force, and then 
still ponding, and to leave within its range all proceed- 
ings after decree initiated after its coming into force, 
though the suits and decrees, in and under which such 
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EXECUTION OF DECREE -‘continued, 

1. EFFECT OF REPEAL OF ACT PENDING 
SUIT — continued 

Effect of repeal of Act VIII of 1859— 

continued . 

last-mentioned proceedings may be taken, were com- 
menced and made before Act X of 1877 came into 
force. Therefore, assuming the rule as to the retro- 
active force of enactments relating to procedure lai d 
down in Wright v. Sale (6 R. and N , 227) < to apply, 
still section 342 of Act X of 1877 is not retrospective. 
But the question raised by the present application 
being one, not merely of procedure, but of the divest- 
ment of the existing right of the judgment-creditor, 
the presumption is (m the absence of expiess legisla- 
tion or direct implication to the contrary) against 
giving retroactive force to section 342 of Act X of 
1877 The cases relating to questions of mere pro- 
cedure, whereby a retroactive force has been given to 
enactments, reviewed, and distinguished fiom those 
by which no such force was given, by reason of their 
raising questions which affected vested rights Per 
Sabg-ent, J — Sections 1 and 3 of Act X of 1877, 
taken in connection with Act I of 1868, section 6, 
show that, whilst saving all acts already done in exe- 
cution of a decree in a suit instituted before Act X of 
1877 came into force, all matters of procedure m exe- 
cution subsequent to that date should be determined 
by the Act itself The question raised by the present 
application is one of procedure, for the conditions and 
period under and for which the writ of imprisonment 
remains m force are as much matters relating to pro- 
cedure as the issuing of the writ. Neither the word- 
ing of section 342 or the heading to chapter XIX of 
Act X of 1877 necessanly coniine the “imprison- 
ment ” therein refen ed to to imprisonment commenced 
since that Act came into force Though the judg- 
ment-creditor, by the arrest and imprisonment of his 
debtor, acquires a right different from the mere right 
of a plaintiff to have his cause of action tned accord- 
ing to a certain piocedure, yet the rule that an Act is 
not to be construed retrospectively so as to defeat an 
existing right, is only a rule of construction, and must 
yield to the intention of the Legislature. It is 
difficult to suppose that the Legislature, when intro- 
ducing a benign change into the law of debtor and 
creditor, m harmony with modern legislation, could 
have intended that two laws should continue for the 
next two years to operate concur lently, and that 
debtors imprisoned on the day before the latter Act 
came into force should be liable to be detained undei 
the severer enactment. Per Bayeey, J — Cases on the 
construction of statutes relating to procedure review- 
ed History of imprisonment for debt before recent 
legislation m England, and before the abolition of the 
Supreme Court m Bombay The change effected by 
Act VIII of 1859 m the relative positions of debtor 
and creditor pointed out Coomhe v. Caw (13 P. 
L, 22 , 268) Is inconsistent with the inviolable right 
claimed by the judgment-creditor to detain the judg- 
ment-debtor for two years. The sections of Act VIII 
of 1859, relating to imprisonment for debt and its 
duration, are concerned with procedure alone. The 
definitions of “ decree ” and " judgment-debtoi ” m 
Act X of 1877 are wide enough to include decrees 
passed^ and judgment-debtors who have become such. 
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EXECUTION OF DECREE — ■ continued . 

1. EFFECT OF REPEAL OF ACT PENDING 
SUIT — continued 

Effect of repeal of Act VIII of 1859— 

continued 

before the coming into force of the Act. Sections 
341 and 342 of Act X of 1877 are applicable to pro- 
ceedings pending when the Act came into force. The 
Legislature intended that the improvements intro- 
duced by the new Code should apply to suits brought 
under the old Code in those cases m which, consist- 
ently with the provisions of the new Code, they might, 
upon the oidmary principles of the interpretation of 
statutes, be clearly applicable Section 3 of Act X of 
1877 implies that the procedure after decree shall be 
according to the piovisions of that Act. Sumlhoo - 
chunder Haidar (1 B our Ice, 69), and Williams v* 
Smith (4 R. and R. 559), distinguished Section 6 
of Act I of 1868 does not apply m the piesent case* 
When of two possible constructions one is m strict 
harmony with the improvements introduced by the 
Act, and with the spirit of modern legislation, while 
the othei treats the point under consideration as not 
having been considered by the Legislature at all, the 
former is to be preferred. Per Geeen, J — Apart 
from section 1 and the proviso to section 3, there is 
not m Act X of 1877 any provision as to its operation 
with regard to pendmg or past proceedings. Section 
1 does not altei or abridge the legal effect, after 1st 
October 1877, of pioceedmgs had and completed befoie 
that date ; and m construing section 3 regard must be 
had to Act I of 1868, section 6, though the general 
rule of constiuction contained m the last-mentioned 
section must yield to the intention of the Legislature 
expressed m any subsequent Act. The proviso to 
section 3, coupled with section 1 of Act X of 1877, 
shows that the intention of the Legislature was that 
the repeal of the old Procedure Act was to affect, to 
some extent, the procedure, other than that prior to 
decree, m suits instituted before Act X of 1877 came 
into force. Ample effect would be given to this in- 
tention, while regard would still be bad to section 
6 of Act I of 1868, by holding that # m all steps and 
proceedings, not prior to decree, had and taken after 
the 1st October 1877, in suits instituted before 1st 
October 1877, the provisions of the new Code are to 
be operative. Cases giving a retroactive force to en- 
actments relating only to procedure, reviewed and 
distinguished. The right of an execution-creditor to 
detain Ins debtor till satisfaction of the decree for a 
period not exceeding two years, under a warrant issued 
before 1st October 1877 by virtue of Act VIII of 
1859, is m no wise affected by the new Code coming 
into operation Per West, J — Cases on the retro- 
activity of enactments reviewed Act VIII of 1859 
must have clothed the Court's orders with an abiding 
validity, and the judgment-creditors with an abiding 
right, or else with none at all. The ministerial officer 
is to act on the order of the Court according to its 
original purport. The order, in the absence of an 
express provision to the contrary, retams its validity 
until it is withdrawn or varied The new procedure, 
therefore, does not apply, whether as touching person 
or propei ty, except, perhaps, in matters of mere ad- 
ministration or provisional arrangement. It cannot, 
at any rate, apply so as to deprive the creditor of hia 
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EXECUTION OP DECREE— continued. 

1, EFFECT OF REPEAL OF ACT PENDING 
SUIT — continued. 

Effect of repeal of Act VIII of 1859 — 

continued. 

right once acquired by the arrest of his judgment- 
debtor in execution. Any change in the relations of 
the parties can be made only m accordance with the 
later and existing law, but their previously subsisting 
relations continue to subsist as before It is unlikely 
that the Legislatuie intended section 342 of Act X of 
1877 to apply to cases of nnpiisonment other than 
those arising under that Act. Section 342 is simply 
a negative provision, and the affirmative provisions 
with which it is to be read are to be found in the 
same chapter of the Act, and these can only be applied 
to cases arising after the Act has come into force. 
The close of the litigious transaction, like that of a 
contractual one, fixes the rights of the parties accord- 
ing to the then existing law, and m principle there is 
no distinction between a constiuction prejudicial to 
the debtor and a constiuction piejudieial to the 
creditor. The imprisonment under Act VIII of 1859, 
as a “ proceeding commenced,” comes withm the scope 
of section 6 of Act I of 1868. Act VIII of 1859, 
therefore, and not Act X of 1877, governs the enforce- 
ment of the 3 udgment-creditoi *s decree thioughout 
the proceedings consequent on his application for the 
debtor’s imprisonment under the former Act. If the 
present application for discharge he a pioceedmg 
commenced since the new Act came into force, it is 
not integral with the previous proceedings in execu- 
tion. If, on the other hand, it is integral with them, 
it is part of a proceeding commenced before the new 
Act came into force. In neither case can it bring 
within the new Act orders deriving their validity 
from another law. In the matter oe the petition 
of Ratansi Kalianji „ L Ii. R., 2 Bom., 148 

3. • Change of the law 

pending execution — Civil Procedure Code, Act VIII 
of 1859 and Act X of 1877. — Order setting aside 
sale m execution of decree for irregularity — Appeal 
— Proceedings So execute a decree commenced when 
the former Code of Civil Procedure (Act VIII of 
1859) was m force; but property belonging to the 
judgment-debtor was sold m puisuance of those pro- 
ceedings on the 14th of November 1877 after the new 
Code (Act X of 1877) came into operation. Subse- 
quently, at the instance of the applicant, the Court 
made an order setting aside the sale on the ground of 
irregularity. Meld that this order was governed by 
the former Code, and was, consequently, not subject 
to appeal. Chinto Jgbhi v, Krishnaji Nabayan 

[I. L. R,, 3 Born., 214 

4. Civil Procedure 

Code , 1877 , s 295* — Change of the law pending 
execution of decree. — Prior and subsequent attach- 
ing creditors. — General Clauses Act (I of 1868), s t 
6 ,— A judgment-creditor, in execution of his decree, 
attached certain propeity belonging to his judgment- 
debtor while Act VIII of 1859 was in force. Tins 
property was ultimately sold on the 9th of January 
1879, that is, after the new Code of Civil Procedure 
Act X) of 1877 came into operation. Two days 


EXECUTION OE DECREE — continued, 

1. EFFECT OF REPEAL OF ACT PENDING 
SU IT — co ntmu ed. 

Effect of repeal of Act VIII of 1859— 

continued. 

before tho sale another judgment-creditor applied to 
have his decree satisfied out of the same property by 
a rateable distribution of tlie proceeds which might 
be realised Held that the prior attaching creditor, 
by his attachment under the Code of 1859, acquired, 
under section 270 of that Code, a right to have his 
decree first satisfied m full, and that he was not de- 
prived of this right by the change m the law intro- 
duced by section 295 of the new Code of 1877. 
Nakandas v. Bai Manchha 

[I. L. R., 3 Bom., 217 

5. Change of law . — 

JEffect on proceedings already commenced . — Chil 
Procedure Code , Act VIII of 1859, s. 216, and Act 
X of 1877, $. 266, cl. (g),-~~ Attachment, — Political 
pension, — On the 28th of September 1877, i.e , three 
days before tho new Code of Civil Procedure (Act X 
ot 1877) came into operation, an application was made 
for the enforcement of a money decree by attachment 
(inter alia) of a political pension enjoyed by th < 4 de- 
fendants. Under section 216 of the f miner Code 
(Act VIII of 1859) a notice was issued on the same 
day to the defendants, calling upon them to show 
cause why the decree should not be executed. The 
defendants accordingly appeared on the day fixed, at 
which dato the new Code had come into force, and 
contended that under section 266, clause (g), of the 
new Code, the pension was no longer attachable 
Held that ail proceedings commenced and ponding 
when Act X of 1877 became law were, under the 
General Clauses Act (Act I of 1868), section 0, to Tie 
governed by the Code theretofore in force, the general 
rule of construction contained in that section not be- 
ing affected or varied by sections 1 and 3 of Act X of 
1877 ; and that a bond fide application for enforce- 
ment of a decree m a particular way, coupled with an 
order of the Court in furtherance of that object, as , 
much constitutes a proceeding in execution com- 
menced and pending as the actual issue of a warrant 
of attachment. Vidyaram v, Chandra Shekhar- 
ham ... I. D. R., 4 Bom., 163 

6. Civil Procedure Code Amend- 

ment Act (XII of 1879), 8, 102.— Effect of 
an application for execution pending at date 
of its enactment. — Where an application to execute 
a decree was made under section 234 of tho Code of 
Civil Procedure, 1877, before Act XII of 1879 (to 
amend it) was passed, but the application was not dis- 
posed of until after section 230 was altered by that 
Act ,—Held that tho rule in Wright v. Hale, $ H. 
and N., 227 , applied, and that the Act as amended 
was tho law to be applied. Papahastuiatj v* Anun- 
tarama Sastriad % , I. L. R.„ 3 Mad., 08 

2 APPLICATION FOR EXECUTION, AND 
POWERS OF COURT. 

7. Decree-holder, Meaning of— 

A decree-holder within the meaning of the Civil Pro- 
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EXECUTION OP DECREE — continued. 

2. APPLICATION POE EXECUTION, AND 
POWERS OF COURT — continued . 

Decree-holder, Meaning of— continued. 

cedure Code is the person whose name appears on the 
lecord as the person m whose favour the decree was 
made, or some person whom the Court has by order 
recognised as the decree-holder from the original 
plaintiff or his representatives Paupayya v. Naba- 
S ANN AH . . I. E. R., 2 Mad., 216 

8 . Proceeding in execution. — 

Civil Precedure Code, 1877, s 244 — Suit — Semble, 
— A proceeding in execution is a proceeding which 
terminates m a decree as defined by section 244 of 
the Civil Procedure Code (Act X of 1877), and is, 
therefore, a suit within the meaning of the Code. 
MANJUNATHiBADRABHAT V. VENKATESH GOVIND 

[I. Ii. R., 6 Bom., 54 

9. Application for execution, 

Irregularity in. — Procedure — Notice of execu- 
tion. — An application for execution was made by a 
muktear, and admitted by the Judge, who ordered a 
notice to issue to the judgment-debtor Held that 
such application could not afterwards be set aside for 
inegularity, and that it was sufficient to keep the 
decree alive Dhunput Singh v. Lilanund Singke 

[2 B. Ii. R., Ap., 18 : 11 W. R., 28 

10 . Application for execution 

Contents of, — Practice . —An application for execu- 
tion of a decree need not be accompanied by a copy 
of the decision of the first Court. Dhunput Singh 
v. Lilanund Singh 

[2 B. L. R., Ap,, 18 : 11 W. R., 28 

11, . Application for execution. 

Bar to. — Judgment of foreign Court — Merger . — 
Cml Procedure Code, 1877, s 12 —The judgment of 
a foreign Court, obtained on a deciee of a Court m 
British India, is no bar to the execution of the original 
decree Fakueuddin Mahomed Assan v Oppi- 
cial Trustee op Bengal 

[I. L. R., 7 Calc., 82 

12. Court to which application 

should he made. — Civil Procedure Code, 1877-82 , 
ss „ 228, 649 . — “ Court which passed the decree. ” — 
Per Garth, C. J— Section 649 of the Civil Proce- 
dure Code, as amended by Act XII of 1879, which 
explains the meaning of the expression the “ Court 
which passed the decree, ; ” does not exclude the Court 
which originally passed the decree as being a Court 
m which an application for execution should be made, 
but merely includes another Court When, therefore, 
a Court which has passed a decree has ceased to have 
jurisdiction to execute it, the application foi execu- 
tion may be made either to that Court, although it 
has ceased to have jurisdiction to execute the decree, 
or to the Court which (if the suit wherein the decree 
was passed were instituted at the time of making 
application to execute it) would have jurisdiction to 
try the suit Per Field, J. — A Court does not cease 
to be “the Court which passed the decree” merely 
by reason that the headquartei s of such Court are 
removed to another place, or merely because the local 


EXECUTION* OE DE CREE — continued. 

2 APPLICATION FOR EXECUTION, AND 
POWERS OF COURT — continued 

Court to whucli application sbould Tbe 
made — continued 

limits of the jurisdiction of such Court are altered 
Lachman Pundeh v Maddan Mohun Shye 

[I. Ii. R., 6 Calc., 513 : 7 C. L. R. ? 521 

13. — ' - Amendment of application. 

— Civil Procedure Code, 1877, s 245 — Time fixed 
by Court — Jurisdiction . — Ultra vires — On the 9th 
of April 1880 A applied for execution of a decree, 
which he had obtained against P On the 20th of 
Apiil 1880 the Judge of the Court, under the pro- 
visions of section 245 of the Code of Civil Proce- 
dure, ordered the application to he amended within 
seven days. This Older was disobeyed, but no order 
rejecting tbe application was asked for or passed On 
tbe 11th of May 1880 the applicant prayed for leave 
to make the amendment, which prayer was granted 
Meld that the older of the 11th of May 1880, grant- 
ing leave to amend, was not ultra vires of the Judge, 
under the piovisions of section 245 of the Code of 
Civil Procedure Kaminy Mohun Somoddar v 
Gopal . I. L. R., 8 Calc., 479 : 10 C. Ii. R., 519 

14. J Practice in execution by 

High Court of decree of another Court.— The 

functions of the High Court, m respect of the execu- 
tion of decrees of other Courts, are hunted to effecting 
execution, and to matters arismg out of the proceed- 
ings m execution Wheie a decree more than a year 
old had been duly sent to the High Comt for execu- 
tion, an application for a rule to show cause why exe- 
cution should not issue was refused such application 
should be made to tbe Court wbicb passed the decree 
Jadu Roy v Farrell . 6 B. L. R., Ap„ 66 

15 . Functions of Court execut- 

ing decree. — The functions of the Court executing 
a decree are judicial, and not merely ministerial 
Gobind Hori Waleear v Shidram bin Shid- 
murti ♦ . .7 Bom., A. C., 37 

10 Power of <?ourt executing 

decree. — Objection to validity of amendment — 
Civil Procedure Code, $ * 206 — The Court, m a suit 
upon a bond, gave the plaintiff a decree, making a 
deduction from the amount claimed of a sum covered 
by a receipt produced by the defendant as evidence 
of part payment, and admitted to he genuine by the 
plaintiff. The decree was for a total amount of 
Rl,282. Subsequently, on application by the decree- 
holdei, and without giving notice to the judgment- 
debtor, the Court which passed the decree, purport- 
ing to act undei section 206 of the Civil Procedure 
Code, altered the decree and made it for a sum of 
Rl,460 The decree-holdei took out execution, and 
the judgment-debtor objected that the decree was for 
Rl,282 and had been improperly altered The Court 
executing the decree disallowed the objection, on the 
ground that it was not such as could he entertained 
m the execution department. Meld that when a 
decree-holder executes his decree, a judgment-debtor 
is competent to object that the decree is not the 
decree of the Court fit to he executed, and therefore 
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EXECUTION OF DECREE-eo»ft»2«*&. 

2. APPLICATION" FOR EXECUTION, AND 
POWERS OF COURT~~coaftM«ed 

Power of Court executing decree— conti- 
nued. 

not capable of execution ; and that the judgment- 
debtor in tins case could raise the question whether 
\he decree, which was altered behind his back, was a 
valid decree and fit to be executed Abdool Hayai 
Khan v. Cehnia Kttar . I. L. R., 8 AIL, 377 

17. - — Questioning valid- 

ity of decree . — In executing a decree of a Court 
of competent jurisdiction, the Court executing it 
cannot question the validity of any portion of it 
Its duties aie only of a mmistciial character Am- 
BABAM HABIVALLABHDAS V HlMAT SlNG KALIANJI 

[2 Bom., 109 : 2nd Ed., 103 

Dabee Pershad Sing v, Delawur Ali 

[13 W. R,, 312 

18. Authority to 

hear objections. — When the execution of a decree is 
made over to a MunsiFs Coin t other than that which 
passed the decree, the Court executing the decree has 
authority to hear all objections, and to pass such orders 
as if it wero executing its own decree, and an appeal 
will lie from any Older so passed m the usual com so 
to the Judge. Mungxe Pershad v. GrrnooiiEE 
Singh . 2 W. R., Mis., 17 

19. — — - Adjustment of 

decree , — A Court executing a decree is hound to 
have regard only to the decree, and to mny adjust- 
ment of such decree which the parties may agree to 
bring to its notice. Jhtjnboo v . Himmitt 

[3 N. W., 81 

20. Civil 'Procedure 

Code , 1877, ss. 211 and 212 (1859, ss, 196 and 197), 
— The Court executing a deciec is bound by tho terms 
of the decree, and it is only in cases provided for by 
sections 211 and 212 of Act X of 1877, correspond- 
ing with sections 196 and 197 of Act VIU of 1859, 
that it is at liberty to determine the rights of the 
litigants m pioceedmgs taken after decree Ram 
Lapit Ram v . Chooaram. Cuooaram v , Ram 
Lahb Ram , , . . & C. L. R., 97 

21. — Uncertain decree. 

— Power of Court of execution to take evidence to 
explain it — When the terms of a decree arc uncer- 
tain, it is not competent to the Court of execution to 
make any enquiries by taking oral or documentary 
evidence to ascertain the meaning of such terms. 
Nuddyar Chakd Shaha v, Gobinb Chttnhkr 
Guha . . . 1. I». R., 10 Calc., 1092 

22. Pm dene e in 

execution,— Evidence to ascertain subject of decree 
—In tho execution of a decree for possession of land 
it was held the evidence of witnesses could be taken 
to ascertain the boundaries. Kaiee Dabee «. Mo- 
BHOO Soobtjn Chowdhey . 18 W. R., 171 

and to ascertain the subject on which the deem' 
operates. Bhtjgobat Singh v> Ramahhin Singh 

[22 W* B., 330 


EXECUTION OF DECREE— continued. 

2 APPLICATION FOR EXECUTION, AND 
POWERS OF COURT — continued. 

Power of Court executing decree— conti- 
nued. 

23. Uncertain decree. 

— Evidence to explain decree. — When a decree w so 
uncertain that it is impossible to ascoilain wliaf m 
decreed, a plaintiff cannot bo put into possession of 
any other thing by execution than that which the 
decree describes. Evidence cannot bo given m the 
execution department to amend any uneeitamty in 
the decree The law allows certain matters to 
be ascertained m execution, but beyond those it is 
the duty of the Judge to take care that his decree is 
so precise that it is capable of execution, Without 
leaving it to the Court of execution to decide what 
the Judge intended to decree. Dwaekanath Hai- 
dar v, Kamalakanth Haljdar 

[3 B. Ii. R., Ap., 128 : 12 W. R., 99 

24. Decree not limit- 

ing amount of mesne profits. — A Court, xn execu- 
tion-proceedings, cannot look behind the decree when 
the decree does not limit the amount of wash at to be 
awarded. Jadoomoney Dabee v . IIafez Maho- 
mhb Am Khan . . I. Ii. R., 8 Cule., 295 

25. — Refusal to exe- 

cute decree on equitable grounds. — The Court exe- 
cuting a decree not competent to go behind it,- — The 
holders of a decree, made in 3866, against E. and cer- 
tain other persons jointly, applied to recover mesne 
profits in execution thereof. K. paid tho decree- 
holders tho mesuo profits claimed, and then sued his 
co- judgment-debtors for contribution, and in 1878 
obtained a decioo against them. Subsequently the 
holders of tho decree of 3 860 again applied to recover 
mesne profits in execution thereof, and m tho pro- 
ceedings which followed it was decided that mesne 
profits were not recoverable under the decree After 
this JC*s representatives applied for execution of the 
decree of 1878. The lower Courts refused to exe- 
cute the decree on the ground that, as under the 
decree of 1866, on which tho decree of 1878 was 
based, mesne profits wore not recoverable, it would 
not be equitable to allow a doeroo for contribution 
passed on a contrary supposition to be executed. 

Meld that the lowor Courts were not competent to go f 
behind the decree of 1878, but must deal with it as / 
it stood. Ramphal Rai v. Ram Baiian Rai / 

[I. It. R., 6 AIL, 5P/ 

26. — Omission to spe- 

cify ' mesne profits, —Reference to plaint to see 
against whom relief can he given in execution,—* 
Where in a suit lor possession and mesne profits no 
specific mention as to mesne 5 profits is mafic in the 
decree (the decree merely declaring that the plaintiff 1 ® 
suit be decreed), the Court executing the decree must 
look to the plaint to see from whom the relief grant* 
ed is to be obtained, and ought not to allow execution 
to issue against a pro form d defendant against whom 
no relief was claimed, MoNAtfAN v. Kashi Nath 
Panhay .... 6 O* L, E„ 805 
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EXECUTION OF DECREE -continued 

2 APPLICATION FOR EXECUTION, AND 
POWERS OF COU RT — continued 

Power of Court executing decree— conti- 
nued, 

27. Objections to sale 

of 'property, — The holder of a money decree, which 
declared the liability of certain moitgaged pioperties 
to be soldm satisfaction, petitioned the Couit that as 
one of the propeities (B ) had been sold by the judg- 
ment-debtoi to IT, it might be exempted fiom sale 
The judgment-debtor admitted the sale, but sub- 
sequently made an application that B might be sold 
first and the lest of the pioperties in succession 
The Judge accordingly passed an Older to that 
effect, to which JEL was not a paity. Subsequently H 
petitioned the lowei Court that B might not be sold 
Held it was open to that Couitj as tar as H was 
concerned, to investigate his objections m the execu- 
tion department and pass such orders as he might 
thmk fit Lalla Heeea Labe v. Monee Roy 

[II W. R., 202 

28. — Refusal of exe- 

cution — Irregularity in instituting suit — It is not 
competent to a Court executing a decree to refuse 
execution m a case where no fiaud is suggested, on 
the ground that the plaintiffs were allowed nnpro- 
peily to institute the suit. Subbamanian Pattab 
v. Panjamma Ktjnjiamma . I. L. R., 4 Mad., 324 

20. Decree against 

minor — Question of minority . — Review . — In the ex- 
ecution of a decree passed against a minor the Court 
cannot enquire whether the mmoi was or was not pro- 
peily lepresented m the suit in which the decree was 
given. It is hound to presume that the deciee was 
lightly passed, and to execute it accoichng to its 
tenns The mmoi’a remedy is either to apply for a 
leview of judgment, 01 to file a suit to procure an in- 
junction to lestiam the execution of the decree Ma- 
homed Noob-Ooebah Khan v. Habchaean Rai 

[6 N. W., 98 

30. Costs — A Court 

executing a deciee has no junsdiction to order a 
judgment-debtor to pay as costs any sum not hien- 
tioned m the decree which is m couise of execution, 
or in any decree m force, Nabu Kbisto Mookeb- 
jee v, Paebtjtty Chden Bhtjttachaejee 

[13 W. R., 23 

Nib Komtjl Roy v. Rohinee Dossia 

[13 W. R. a 330 

81. - » — — Objection to de- 

cree for costs — Wheie the lower Court has impro- 
perly awarded separate sets of costs to defendants who 
have severed m their defence, the attention of the Ap- 
pellate Court should he diawn to this circumstance 
befoie the deciee in appeal is passed It is too late to 
raise the objection when this latter decree is being 
executed Ram Chundeb Sen v Koomae Dooega 
Nath Roy , . . , 2C.L. R. s 152 

3. ORDERS AND DECREES OF PRIVY 
COUNCIL. 

32. ■ Powers of Legislature. — 

Limitation affecting Privy Council decrees . — The 


EXECUTION OP DECREE -continued 

3 ORDERS AND DECREES OF PRIVY 
C OU N CIL — coni i nued . 

Powers of Legislature— continued. 

Legislature of this country has no power to pass 
any law limiting the period during which decrees 
of Her Majesty m Council may he executed. Anan-* 
DAMAYI DASI V PUENA CHANDBA RaI 

[B. L. R., Sup. Yol, 506 : 6 W . R., Mis., 69 

33 . Order or declaration of Pri- 

vy Council. — Mode of application for execution — 
Act II of 1868, s 14 — A paity in a suit, desirous of 
executing an older or judgment of Hei Majesty m 
Council, ought to apply, m confoimity with section 
14, Act II of 18G3, to the Couit from which the ap- 
peal was finally brought to the Queen m Council, to 
enfoice and execute the deciee of Her Majesty m 
Council; and it is the duty of such Court to grve 
directions foi executing the deciee to the Couit of 
fust instance by which the suit was originally tried 
A declaration of Her Majesty m Council must not be 
considered as not being equivalent to an order 
When Hei Majesty m Council does make a declara- 
tion, the foim m which that declaration is conceived 
and the words m which the order is framed, amount 
to a direction to the Court below to clothe that de- 
claration m the proper f onn of a mandatory order, and 
to give effect to the mandatory ordei so expressed. If 
any difficulty should arise m that foim, or he sought 
to be produced fiom having recourse to that non-ex- 
istent ground of objection, the Pi ivy Council will 

I not fail to recommend Her Majesty to deal with such 
obstiuctiveness m the most serious and strongest 
mannei. In ee Baebow Obde 

[18 W. R., 175 

34 . , Decree affirmed by Privy 

Council. — Decrees affiimed by an order of the 
Privy Council must be executed with the execution of 
that order and not as separate decrees Lethbbxdge 
v Peohbad Sen . . 19 W. R., 301 

35. — -- — - •* Order of Dr ivy 

Council — Civil Procedure Code, Act X of 1877, s 
6 10 . — Procedure*— Before a decree-holder m the Dis- 
trict Court can obtain execution of a decree which 
has been affiimed by the Privy Council, he must pio- 
duce, on the application for execution, a ceitified 
copy of the older passed by Hei Majesty m Council. 
Joy Narain Giree v G-oluck Chunder Mytee, 20 W 
R, 444, followed Juggebnath Sahoo v Judoo 
Roy Singh 

[I. L. R., 5 Calc., 329 : 4 C. L. R„ 387 

33 . Application for execution of 

decree of Privy Council— Civil Procedure Code, 
Act X of 1887, s 610 — Transmission for execution 
of order of Her Majesty m Council — J8v idence of 
such order , — The provisions of Act X of 1877, section 
610, are not to be construed as restricting the only 
admissible evidence of an order of Her Majesty m 
Council to a certified copy, on an application for exe- 
cution made under that section They must he read 
as directory, having the object that pioper informa- 
| tion regarding the ordei shall be supplied to the 
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EXECUTION OP DECREE — continued. 

3. ORDERS AND DECREES OF PRIVY 
COUN C IL — continued. 

Application for execution of decree of 
Privy Council— continued 

Courts m India Wliere the original order (given, 
^according to the piactice in England, to the success- 
ful paaty, or to one of such parties) had not been 
filed m the High Court, so as to enable the proper 
officer to supply a cei tilled copy, — Meld that a copy, 
though not certified by him, might accompany a 
petition for execution undei section 610. Hubei sh 
Chunder Chowdhry v Kalisunderi Debi 

[I. L. R., 9 Calc., 482 : 12 C. L. B., 511 

37. — Application to 

Zdlah Courts — Zillah Courts ought to refer to the 
High Court parties applying foi execution of decrees 
which have "been appealed to England. Hujbeebool- 
lah Khan v. Gowher Alt Khan . 7 W. B., 225 

88. Act VI of 1874, s. 

19 — Where application for execution of an oi der of 
Her Majesty m Council has been made elsewhere 
than m the High Court, the pioceedmgs are invalid 
Joy Narain Giree v. Golugk Chunder Mytee 

[22 W. B., 102 

30 , Order of Privy Council dis- 

turbing possession. — Decree of Migh Court — 
Final decree. Possession under, —On appeal by U. the 
High Court set aside a decree which the sons of K. 
had obtained in the Court of first instance against (J. 
and certain other persons, in a suit brought by them 
for possession of one thud of certain real property 
At the same time, on appeal by two of the other per- 
sons afoiesaid, it affirmed a decree which 37. had 
obtained against these persons and the sons of K. for 
possession of two thirds of the same piopcrty, in 
a suit in which he had claimed possession of the 
whole It subsequently, on appeal by 37. against 
that portion of the decree made m the suit brought 
by lmu which dismissed his claim m respect to one 
third of the property, leversed that portion and gave 
him a decree for the whole The sons of K appealed 
to Her Majesty in Council only from the decicc of the 
High Court setting aside the decree obtained by 
them m the Court of first instance for one thiul of 
the property. Her Majesty in Council set aside this 
decree of the High Couit and restored the decree of 
the Court of first instance. In the meantime XT, was 
put into possession of the whole property in execution 
of the decree of the High Court which he had ob- 
tained m the suit brought by him. When the sons of 
-ST., m execution of the decree of Her Majesty m 
Council, applied for possession of one third of the 
property, 37. opposed the application on the ground 
that he was m possession under a decree of the High 
Court which had become final. Meld, by a full 
Bench of the High Court, that the decree of Her 
Majesty in Council must be executed, notwithstand- 
ing that its execution involved the disturbance of the 
possession obtained by U. under the decree of the 
High Court which had become final. Udai Sinou 
v. Bharai Singh * . 1. 1*. R., 1 AIL, 456 


EXECUTION OP DECREE— costard 

3. ORDERS AND DECREES OP PRIVY 
COUNCIL — continued. 

40 , Privy Council decree re- 

versing decrees of Courts below where pro- 
perty has been made over. — MestUuUon , — 
Mesne profits. — Interest , — A plamtill having sued 
for possession and obtained a docieo which was affirm- 
ed m appeal, entered into possession. The mesne 
piofits due as damages from the defendant on account 
of wrongful dispossession were also calculated and 
paid into Couit The defendant then appealed to 
the Pi ivy Council, which reversed the decrees of the 
lowei Courts, and directed the High Court to give 
effect to its order and declaiation m the case. No 
orders weie made by the High Couit to this end, and 
it became the duty of the lower Couits to frame the 
final decree. The judge made an order for the res- 
titution of the property, but not an older foi repay- 
ment of the rents and profits derived therefrom by the 
plaintiff during his possession. Meld that the J udge 
should have made this order also, and that interest 
should he paid on the mesne pi ofits according to the 
rule that parties should be restored, as far as possible, 
to the same position as they were m when the Court 
by its eironeous action displaced them ft mu it. 11a- 
mijda alias Kajoo v Bhudiian . 20 W. R., 288 

41, Decree of Privy Councillor 

costs — CmL Procedure Code, s\ 610, — Meconium 
foi costs,— Hate of exchange — Meaning of "for the 
time being.” — Undei the last paragraph of section 
610 of the Civil Procedure Code, the amouut payable 
must be estimated at the rate of exchange M for the 
time being fixed by the Secretary of State for India 
imOouncil/* and the words “ for the time being ” mean 
the year m which the amount is realised or paid or 
execution taken out, and not the year in which the 
deeieo was passed. The decree-holders under a de- 
cree passed by Her Majesty in Council having taken 
out execution for a sum of £119-11, under section 
610 of the Civil Procedure Code, — MM that the rate 
of exchange being fixed yearly by the Secretary of 
State for India in Council, the rate of exchange on 
the date of the application for execution was the 
proper rate of exchange tho decree-holders were en- 
titled to. Pabam Sukh v . Ram Dayal 

[LL. B .,8 AIL, 65 0 

42, Reversal of decree by High 

Court and confirmation of original decree 
by Privy Council —Appeal hg some only of de- 
fendants, — On the 27th July 18G4i, a District Court 
gave tho plaintiff a decree m a suit against all the de- 
fendants. All the defendants except one, appealed 
to tho S udder Court from that decree, and on the 6th 
Mai ch 1865, the Suddei Court set aside the decree and 
dismissed the suit* the plaintiff appealed to Her Ma- 
jesty in Council, all the defendants except B. being 
respondents. On the 1 7th March 1869, Her Majesty 
m Council reversed the Sadder CoutPh decree and 
restored that of the District Court. Meld that, not- 
withstanding B. was not a party to tho appeals to the 
Judder Court and to Her Majesty in Council, the de- 
cree was a valid decree and could bo executed against 
IL Kishen 8ahai v . Collector oe Allahabad 

[I* X i, R.» 4 All., 187 
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EXECUTION OE DECREE —continued, 

4. DECREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW 

43. Decree on appeal or review 

confirming former decree, — Where m a leview or 
appeal proceeding a deciee is passed m affirmance of 
the deciee appealed against, the deciee of the appel- 
late oi reviewing Court is the final decree between 
the parties, and therefore the decree to be executed. 
Bipro Doss Qossain v. Chunder Silcur Bhuttachar- 
gee, B, L B , Sup, Vol , 718 7 W B , 521 , and Bam 

Charan By sale v Lalchikant Bannik , 7 B L B , 
704 16 W B , F B , I, explained Bxstoo Per- 

SHAD CHHCKERBHTTY V, ISHAN CHUNDER ROY 

[23 W.R., 57 

44. Decree appealed from affirm- 

ed without mentioning costs . — Error m de- 
cree of lower Court as to amount of costs — Held 
that the decree of the Court of last instance is the 
only decree susceptible of execution, and the speci- 
fications of the decrees of the lower Court or Courts 
as such may not bo referred to and applied by the 
Court executing such decree, Shohrat Singh v, 
Bridgman . . . I. L. R., 4 All., 376 

45 . Decree appealed from affirm- 

ed without stating amount of costs.™ Ap- 
peal only as to costs —The defendant m a suit ap- 
pealed from so much of the decree of the Court of first 
instance as related to the amount of costs payable by 
him to the plaintiff. The decree of the appellate Court 
directed “ that the order of the lower Court be upheld, 
and the appeal be dismissed the appellant to pay the 
costs ” Held that the amount of costs awarded by 
the Court of first instance, although they were not 
specified m the appellate Court’s decree, were recover- 
able m execution of that deciee, inasmuch as those 
costs were the subject-matter of the appeal, and the 
appellate Court, m affirming the decision of the first 
Couit on that point, made them the substantive por- 
tion of its deciee Shohrat Singh v Bridgman, J. 
L, B,, 4 All, 376 , distinguished Himayat Hus- 
sain v Jai Devi . I. Ii. R., 5 All., 589 

40 . — Decree appealed from 

affirmed without stating amount of costs of 
lower Court. — The original decree m a suit dis- 
missed the suit with costs which were specified. On 
appeal the Appellate Court directed that the original 
decree should be affirmed and the appeal dismissed, 
and that the appellant should pay the respondent’s 
costs in the Appellate Court, which were speci- 
fied. The decree of the Appellate Court did^not con- 
tain any specification of the costs of the original 
Court Held that the Court executing the appellate 
decree might execute it for the costs of the original 
Court looking to the decree of that Court to ascertain 
the amount thereof. Shohrat Singh v. Bridgman, 
I L. B, 4 All. , 376 , referred to. Behari Lad v. 
Khtjb Chand , . I. L. R., 6 All., 48 

47. Decree affirming and adopt- 

ing decree of lower Court. — The decree to be 
executed where there has been an appeal .— The effect 
of the decision of the Full Bench m Shohrat Singh v. 
Bridgman , I L B.,4 All „ 376 , is nothing more than 


EXECUTION OE VECREE— continued. 

4. DECREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW— continued. 

Decree affirming and adopting decree of 
lower Court — continued 

that the last decree is to he regarded as the decree to 
be executed, whether it reverses, modifies, or confirms^ 
but when it affirms and adopts the mandatory part of 
the first Court’s deciee, that decree maybe and should 
be referred to, and the mandatory part of it so affirmed 
should he executed as though it were the decree of 
the Appellate Court. Knsto Kinkur Boy\v. Burro - 
dacaunt Boy , 14 Moore's I A, 465, referred to 
Where the first Court of appeal affirmed the decree 
of the Court of first instance, and the High Court 
affirmed the decree of the lower Appellate Court and 
dismissed the appeal, and the decree-holder made an 
application of which the object clearly was to have 
execution taken under the decree of the Appellate 
Court, by carrying out the mandatory part of the de- 
cree of J:he Couit of first instance, — Held that the ob- 
jection that the decree-holder did not m his applica- 
tion expressly ask the Court to execute the decree of 
last instance was under the circumstances a mere 
technical objection, and there was no reason why the 
execution asked fof should not he allowed. Gobar- 
dhan Das v. Gopal Ram . I. D. R., 7 All,, 366 

48. Execution where appeal is 

brought. — Copy of decree — The application to 
execute the decree of an Appellate Court should be 
made to the Court which passed the first decree, upon 
or after the receipt by that Court of the copy of the 
deciee certified by the Appellate Court; hut quaere, 
whether execution should be allowed to issue upon a 
certified copy procured by the parties and presented 
to the Judge by petition Where the decree to be 
executed is that of the Zillah Court, and that decree 
has been affirmed m appeal by the High Court, the 
party applying for execution should state whether or 
no a further appeal to the Privy Council has been 
preferred. Toondfn Singh v. Pokh ISTarain 
Singh . . . 14 W. R„ 205 

49 . — — Agreement that evidence 
taken in one of analogous cases should be 
evidence in all. — Appeal — Effect of reversal on 
those cases which were unappealable — When the 
first of twelve suits against the same defendants was 
filed m the Recorder’s Court at Rangoon, it was 
agreed between the paities, by their advocates in open 
Court, that all legal evidence to he taken in the first 
suit should be evidence in the rest. When the case 
came on for hearmg, the advocate for the plaintiffs 
consented that the other cases should follow the find- 
ing of the Court in the first case, but the advocate 
for the defendant refused assent. Judgment was 
given in favour of the plaintiffs, and was also entered 
up m all the remaining cases. Defendant appealed 
from these decisions to the High Court, which reversed 
the Recoider’s decision m the first case, and subse- 
quently, without hearmg argument, reversed the de- 
cisions m such (seven) of the eleven as were appealable. 
Held that the decrees passed by the Recorder’s Court 
m the four unappealed suits were good decrees, on 
which execution could be issued m the usual form. 


» 
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DIGEST OF CASES. 


EXECUTION OP DECREE — continued. 

4 DECREE TO KE EXECUTED AFTER 
APPEAL OR REVIEW — continued 
Agreement that evidence taken in one 
of analogous cases should be evidence 
m all — oo nt mued. 

provided they were not altered on loview No a Bike 
» Sadden . . . . 9 W. R„ 276 
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EXECUTION- OP DECREE — continued, 

5 DECREES UNDER RENT LA W-eonhmed. 


Mode of execution- 
s' 


SO. 


5 DECREES UNDER RENT LAW. 


-- : Mode of execution.— Sale of 

property other than that on which arrears are fine 
j-A Collector was held to have acted without -juris - 
diction in ordering the sale of an estate m execution 
ot a decree before proceeding against the tenure upon 
which the anear accrued, Jqkee Lall v Nursing- 
Narain Singh , . 4 W. R„ Act X, 5 

, " — Decrees under 

Act Xof 1859 —Powers of Collector , —A Collector 
had power, under Act X of 1859, to sell, m execution 
ot a decree for the payment of money under the Act, 
not being money due as arreais of rent of a saleable 
under- tenuie, only such moveable property as was cap- 
able of being manually seized, and he could issue pro- 
cess against immoveable piopeity ouly when lecourse 
could not be laid to the person oi to the moveable 
property capable of being manually bowed. Chan- 
dra Kant Bhattaoharjee v Jadurati Chatter. 
* raa . 1B.IU R., A. C., 177 : 10 W. R„ 224 


- oontimied . 

tenure -—Sale of other immoveable property of fitl'i. 

LZL~ A J^gMont-csmhior, who has obtained a 
deetoo for arrears of rent due m respect of an under- 
®"?“® transierableby its own title-deeds or by the 
i” of th ® is not bound to bring that 

rMd r t0 U + 8 Sale 111 oxecut!o11 before lio can pro- 
ceed against other immoveable property belouf to 

tJ“ d ^ en ^ dobtor „ of -wKfc 

f T/ ih Khan ’ 1 S L R., A 0, 216, which m 
decided upon section 105 of Act X of 1859 is not 
apphoablo to sections 59 61 of Bengal Aet^III of 
1809 LoolarChand Saloov. Lall Ohabal Ohand, 

& h lov cd Kristo Ram Roy - Ja - 

[I. Ii. R., 7 Calc., 748 : 9C.L, R., 324 


55. 


52. 


jp 0wer 0 f 

lector.— A obtained a decree against B. for arrears 
of rent in respect of a saleable tenure. In execution 
of the decree, the Deputy Collector of Bassecrhaut 
requested the Collectoi of the 24-Pergmmahs to at- 
tach aud sell any moveable property belonging to B 
m accordingly caused “certain houses and build- 
ings and some moveable properties ” belonging to B. 
to be attached. On an application by B. to the High 
Court to set aside the attachment ,— Held that the 
Collector had no .-jurisdiction to attach the property. 
The decree could not bo executed by the attachment 
of any immoveable propoi ty, excopt the tenure, before 
it was shown that satisfaction of the decree could not 
be obtained by execution against the person or move- 
able property of the debtor. Desaratueea « Na- 
zir Ali Khan , . 1 B. B. R., A. C„ 216 

Deanutoollah v. Sidhee Nazib Ali Khan 

[10 W. R., 341 


if* 9 ’ s Landlord and tenant t —tu if for ^arl 

122^ Tent r The term “under* 
18 0 t as used in section 59 of Bengal Act Via of 

ihcVlnf COnh \ w !} to a tmn ™ intorwnodiiito between 

trv i. , , or , l, y tho «f tlu> conn- 

& | b y aalo <” tuul therefore a zombi- 

. * wbo obtained a decree for iimwa of nub 

Sttfl + ry ° t 7]!° haa a tiansforahlo joto, is not 
soli till bib * f Iy ° t ’ but Il! “ onl y wuuHly is to 

r All n Uhl ' S T hr BBctiou 50 of the Act. Win 

mm Sr.T, Se *? ee Na * ir A "y 1> A 

BbwI^T T°fe WU o l{oY «. Aiwa 

BeWA . t L. R. s 8 Calc., 676 : 10 C. L. R., 399 

56. 


53. 


„ — • Collector , Power 

of— Act X of 1859 . — A. obtained a decree against B. 
for arrears of rent. C was an undoi -tenant of B 
under an ijaralease. In executing A.'s decree against 
S, the Collector sold the “rights and profits of the 
debts due for rent ” from C. to £., for the years 1273- 
4-6. A. became tho purchaser m a suit bought bv 
“*» as assignee of A., of rents alleged to he duo for 
theyears 1278-4-6. Held that, for the purposes of 
Act X of 1869, rent is moveable property • and that 
the Collector, therefore, was competent to sell it in 
execution of the decree, and to elloct tho sale to A. 
mAlI&S UHANDBA ChAMAPADKYA V, CftTBUPItASAI) 

Bov . . 5B.L,R„115: I3W.R..401 


ft J7' m0> f • a suit for arnafs 

thflandlonP^ T 110t ^ to ^'^meut. and that 
undoi tlm I, ly 10 r ledy . wae t0 sul1 U ‘C holding 

of i860 ; ;r n ] oi “ udifm 5o > Aet vij[ f (h.c.> 

2 J i 9 ’ a Hot/ v. Aena Bewa 1 T n 

S Cale 675 . 10 C L R,f m , tZZt’ ffift 
ter, </, Quatte, whether, hnvmir 1 eirnrd in ilm nwv 
visions of section 22, Act VIII of 1809, which is not 
controlled or modified by any subsequent s Him, of 
tho Act, all ryots, whether they h.we a right of o In. 
puncy or not, aud whether such right ot occupancy 

s;ssr-r*Tx , rs. < »asS5 

1859, for tho ejectment of a ryot from tl to i hits of 

l“ d ^tedlagainsl Jo of Z plZS/Ja 

plot aim P °Kai' i™^”" 1 f o m ' «.o third 

IIasjuem K Cumm to «»* *■ Mamomku 
M 7W.R..8 
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EXECUTION OP DECREE— continued 
5 DECREES UNDER RENT LAW — continued 

58. Subsequent execution 

against same property m Lands of pur- 
chaser . — Being dot VIII of 1869 , s 61 — A , a 
judgment- ciedt or, liavmg obtained two decrees, one 
for money, tbe other for the rent of certain tenures, 
sold his debtor’s light and interest m the tenuies m 
execution of his money-decree, and afterwards m 
execution of his decree tor rent again put up for sale 
the same tenures At the second sale, B became the 
purchaser of whatever could pass undei such sale 
A. subsequently sued and obtained a decree against 
B for ai reais of lent that had become due in lespect 
of the said tenuie since the last supposed sale to him, 
and m execution of such last-mentioned decree again 
attached the tenuies On the intervention of third 
parties, the tenuies were released from attachment. 
A . having applied to levy execution on other immove- 
able properties of JB. Held that the tenures hav- 
ing been leleased fiom attachment, A was not en- 
titled, under section 61 of Bengal Act VIII of 1869, 
to proceed against the other immoveable property of 
JB., it being open to him to show by a regular suit 
that the tenures were liable to be sold m execution of 
his decree, and further, that upon the facts of the 
case he had disentitled himself to any equitable relief. 
Hurrish Chtjnder Roy v The Collector of 
Jessore . . . I. Ii. R., 3 Calc., 712 

59 , Decree for measurement of 

land. — Beng. Act VIII of 1869 , s. 87 — A decree 
under section 37 of Beng. Act VIII of 1869, declar- 
ing the plaintiff’s right to measure the lands of his 
tenants, is not capable of execution by a Civil Court, 
but entitles the plaintiff himself to proceed with the 
measuiemcnt , and m the event of his being opposed 
by the tenants, to invoke the aid of the autkonties 
to assist him. Hazari Khan v. Ramdhone Chari 

[7 C. L. R., 345 

80. Charge created by payment 

of arrears of revenue. — Personal charge, — Gov- 
ernment revenue. — Payment by lambardar of reve- 
nue due by co-sharer,— N -TV P Pent Act XII of 
1881 , s. 98 ( g ) — In execution of a decree obtained by 
a lambaidar under section 93 (g) of the North-West- 
ern Provinces Rent Act, the decree-holder caused to be 
attached a certain share upon which the arrears of 
Government revenue which he had satisfied had ac- 
crued In defence to a suit brought by certain pur- 
chasers of the same property from the judgment- 
debtors to have it declared that the pioperty was not 
liable to sale under the decree, and to remove the at- 
tachment, the decree-holder pleaded that, by the fact 
of paying the arrears of levenue due on the estate of 
the plaintiffs’ vendors, lie had obtained a charge on it, 
and could bring it to sale to satisfy the decree, — Held 
that a charge of this nature could not be enforced m 
execution of a deciee, which was merely a personal 
one, for arrears of Government revenue against per- 
sons against whom it was passed by a Revenue Court 
not competent to establish or enforce a charge on 
piopeity, oi to do more than pass a peisonal decree, 
and whose poweis m execution wcio confined to re- 
alization fiom personal and immoveable property of 
the judgment-debtors Nugcnder Chunder Ghose 


EXECUTION OF DECREE— continued 
5 DECREES UNDER RENT LAW — continued. 

Charge created by payment of arrears 
of revenue — continued 

v Kammee Dossee, 11 Moore’s I. A , 258, referred 
to Lachman Singh v Salig Ram 

[I. L. R„ 8 AIL, 384 

6. NOTICE OP EXECUTION 

6L Decree more than a year 

old. — Civil Procedure Code , 1859, s, 216 — A Court 
is not competent to execute a decree more than a year 
old without satisfying itself that a notice lias been 
duly served on tbe paities against whom execution is 
applied for. Raj Bulltjb Shaha v. Gossain Dass 
Shaha 13 W. R., 400 

62. Omission to give notice of 

execution. — Civil Ptocedure Code, 1877 , s 248 — 
Heath of judgment-debtor after decree . — Execution 
against legal representative — When a judgment- 
debtor has died after decree, but before application has 
been made to execute tbe decree, tbe Court, before 
directing the attachment and sale of any property to 
proceed, must issue a notice to the party against whom 
the execution is applied for to show cause why the 
decree should not be executed against him, and its 
omission to do so will invalidate the entire subsequent 
proceedings A judgment having been obtained by 
A, against B , and B having died before application 
was made for execution, A applied for execution of 
his decree upon a tabular statement m which the 
judgment-debtor was stated to he C., widow of B , and 
C was also described as the peison against whom 
execution was sought Upon this application the pro- 
perty mentioned m the tabular statement was directed 
to he attached and sold, and it was accordingly sold m 
execution, and purchased by A No notice under 
section 248 of the Civil Proceduic Code had been 
seived upon C before issue of execution Held that 
the application was improper ; that the order for at- 
tachment and sale should not ha*e been made ; and 
that the Court which made it should have set the 
execution aside as soon as it became aware that no 
notice had issued previous to its issue The fact of 
there being in the Code of Civil Procedure no sec- 
tion expressly authorising a Couit to set aside its 
proceedings is immaterial, as every Court has an in- 
heient right to see that its process is not abused or 
does not uregulaily issue, and may set aside all irre- 
gulai proceedings as a mattei of course, provided that 
the interests of third parties are not affected Sem- 
ble , — Under section 248 the fact that application to 
execute the deciee had been made m the lifetime of 
B would make no difference, unless an order had been 
made and the property actually attached under it as 
whenever an application is made for execution against 
a legal representative of the judgment-debtor, the 
notice required by tbe section must be issued to bim, 
unless tbe Court has already ordered execution to 
issue against him ’on a previous application. In the 
MATTER OF THE PETITION OF RAMESTTREE BASSES. 
Ramesuree Dassee v Doorgadass Chatterji 

[I. I*, R., 6 Calc., 103 :7C.L. R., 85 
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DIGEST OF CASES, 


EXECUTION OP DECREE— 

6. NOTICE OF EX ECUTION — continued 

Omission to give notice of execution 

continued 

LOTAMUOTISSA BlSI V. LlAKAT HUSAIN 

[I. Xi. B , 3 AIL, 424 

ea 


- , ~ — Application for notice of 

execution.— Power to proceed m execution on ctv- 
plication for notice —Civil Procedure Code, 1859 
Although a Judge should, when neeessaiy* 
direct notices to he served on ludgmept-debtois he 
cannot proceed m execution on a rneie application to 
issue such notices over the paities who aie hound to 

a 6 m 6 0n 212 ° f Acfc VI11 of 1859 Praia 
Ghundba Mookebjee V Sabada Churn Boy 

[3 B. L. B. s Ap„ 21 : 11 W. B., 241 

Presumption of service of 

f °^f® ^executions— Civil Procedure Code, 1859, 

6 * f 16, Y mnm P r <8sumttniur rite esse acta A 

sectl0n 216 stands upon a d.ffeient foot- 
a summons or other notice which a paity is 
bound to serve, and it must be presumed that a Couit, 
until the contrary is pioved, lias duly issued such 
notice where reqmied by law to do so Bimom 
SOONDTOEE DASSEB V. KaIEE KlSHEN MOJOOMDAR 

[22 W. B., 5 

65. — Objection to sufficiency of 

notice of execution. — Time for taking oheohon. 
A!r 0b]e i IO u £° i tl , e suffi “ency of the notice of 
S 1 r h0Ild take “ at th ® earliest opportunity. 
Rewut Konwur u. Ombao Bahadooe Singh 

£21 W. R., 148 

„ 7 " “Order passed on previous 

S3 ? *2 e J eeu -tion.” Civil Procedure 
oae, ibW, s. 216 —Previous proceedings for execu - 
lion. Interlocutory suit— A suit brought bv a 
judgment-creditor against his judgment-debtors and 
a third party, may be of such a nature as to count 
as previous proceedings m execution for the purpose 
of saving time m i?gaid to the operation of th e P s ta- 
tute of limitation, but it cannot in any sense he con- 
sideicd as an ordoi passed on a previous application 
iflKo eX00U ? 0n W1 tom tlle meaning of Act VIII of 
B^fuin S « Ctl0n 216 ' PBAEEE SOONDITRI I)EBtA » 

Bhijbo Soondueeb Dbbia . 23 W R 32 
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EXECUTION OP DECREE -continued. 

6 NOTICE OF EXECUTION — continued. 

Service of notice of application for exe- 
cution — conti nued 

See Makoondonath Bhadooby ». Snm Chunber 
Bhadooby . . . . 19W.R., 102 

7 - ™ , ^ 1 1 S:PER OF DECREE FOR EXECUTION 
0:F COUaT AS TO EXECUTION 
OUT OF ITS JURISDICTION. 

®®* — ^7 Transfer of decree for exe- 

outl°n.~JEJFectof transfer on decree— A. decioo 
tiansmitted to a Court for execution is to be regarded 
S n a .. d ”“ ° f tha * Court for purposes of execution. 
MOBAEUCK All ®. SOOMEE KtTNJA ChAEEE 

„ [3N.W,168 

to execute th! T* *“7 deor ?’~ Se P*™£ZpP licttious 
causes o^t« m uM d ° Cru ? do not ““titutc separate 
causes or suits. Thus, when a Judge, ex necessitate 

is atTiwt 3 t a ‘ eCraC °h aPnu, ' , l ,al Bndcte Ameon, ho 
is at liberty to cairy out that execution to whatever 

rnr !,* w y b ° n “ essai 'y Shaeoda Moyhb Bukmo- 

^UE v. WOOMA MOYEE BuitMONEE . 8 W. B„ 0 

Cwl^p 1, dCC i ee ll! J T ? us f erred ~N 0 t.wTmd.%f 2 W, 

CWAwiMW, -The Court, to ulucli a decree 

to ?nv/tn 0cutl0 , u l V auotll( * 1 Court, has the power 
to take the same steps, meludmg tin. issue of a notice 
under section 216 of the Code ol Civil Procedure 

ChHAgInL AtVwa 11 0XWat: ° n 0f lta mvn ffi«'K.0.’ 

UtHAGAN Lam Naebheium «. Jamnadah Mancha- 

Bom., 19 

72 . 


r-fT 1 ?'" * s 

Toa/wJ 6 * f x “ cutD8 t!l ° fleereo of a Subordinate 
tiou 292 C A ' ?' vm”S “ r dl8tl ' iot > & >» hound by see- 

73 


87 . 


fi™ ' /v TT — „ Service of notice of execu- 

Code > 1839 ‘ s - M.-lAmita. 
tion.—ActXl V of 1859, 8. SO —Proceeding to enfoi ce 

Vin oFl859 Se f' VICe f a 7 n °‘f ^ ndel ' sectioE 216 Act 
1859, ? made hond fi de with a view to take 
further proceedings, is sufficient to keep a decree alivo 
DhieajMahtab Chand Bahauooe Sh Bm 
[6 B. L. R., Ap., 146 
Also under the Limitation Act. 187L See ICoowt 
Behakeb Lal v , Gibuhabi Lae . 22 W. B , 484 

88. Service of notice of annlififl- 

^° r exec J : f tio;r: h— Service of notice of apph- 
£o ^ e f c ^ion of decree by affixing a copy of if 

?“ “, of ^ >>«» where doinlntVasSding 

» pIllIhv Si ^ AKT Bh ask aeabaieni n Gakv 
V Iieeaey bEOTY Raoavalu Naidu . 5 MacL, 100 


as a 

cuted * Biroos ™ C ?“ tran ? fum “ 1 l» exe- 
iinoor biNQit v. Sunkeu Durr ,riiA 

^ B., His,, 47 

m eluting transmitted decrees— W 

t tnSAS rt i £ ° r C3 5 wutitm * iml whs «ubse. 

ntmliSwi f ,y awl the trims- 

xenoe applied for the execution of the decree to the 
Court to which the decree was sent for execution ,— MM 

Cw“w fa tt f! Hh r U ! la! lnadl ’> »*«t to ftiuh 

S 3 SUS.S fiiii;" p ““ l 

£1. L. B„ 2 All., 283 
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EXECUTION OF DECREE —‘Continued. 

7. TRANSFER OF DECREE FOR EXECUTION, 

AND POWER OF COURT AS TO EXECUTION 

OUT OF ITS JURISDICTION — continued. 

Transfer of decree for execution— conti‘ 
nued. 

75. Powers of Assist - 

ant Judge where case is sent to District Judge . — 
When an Assistant Judge is invested with all the 
powers of a District Judge within any part of the 
district of such Judge, the Court of the Assistant 
Judge must he considered, equally with the Couit of 
the District Judge, the principal Civil Couit of origi- 
nal jurisdiction, and a decree sent for execution m 
such part of the district is propeily executed by or 
undei the directions of such Assistant Judge Go- 
bind Hari Waleear v. Shidram bin Shidmttrti 

[7 Bom., A.C., 37 

76. Power of Court 

as to striking off case — Act VIII of 1859, s 284 . — 
Where a decree of one Court has been transmitted to 
another for execution undei section 284 of Act VIII 
of 1869, the latter Court has junsdiction to entertain 
an application to cancel its own Older for striking off 
the case, whatever “ striking off 35 amounts to. Ba- 
gram v Wise 

[1 B. B. R., F. B„ 91 : 10 W. R., F. B., 46 


77. Poioer of Court 

to alter decree — Where a decree is transmitted by 
one Court to another for the purpose of execution, 
the latter Court has no jurisdiction to alter the de- 
cree, or the amount mentioned m the order for execu- 
tion. Ally Hossein v Joogttleishore 

[Marsh., 244: 2 Hay, 113 

Nhpper Chttnder Paul «j. Nadooroonissa 
Beebee .... 9 W. R., 387 

Teja Singh v. Poehan Singh . 10 W. R., 95 
[1 B. lu R., A. C., 62 


78. — Notice of execu - 

iion . — Civil Procedure Code , 1859 , s 285 . — Where 
a decree had been obtained in a Zillah Court, and 
sent to Calcutta for execution, the Court made an 
order directing a notice to issue, calling on the de- 
fendant to show cause why the decree should not be 
executed by the High Court. On appeal the order 
was upheld Ramdoss v Lallah Nundocoomar 

[1 Ind. Jur., NT. S„ 189 

Khoda Buksh v . Hurree Ram . 2 NT. W,, 399 

79. Civil Procedure 

Code, 1859 , s. 287. — When a copy of a decree or 
order for execution is transmitted by the Judge of 
one district A to the Judge of another B. for the 
purpose specified m Act VIII of 1859, section 287, 
the Judge of B. has no authority to transfer it to a 
third district If complete execution cannot be had 
in district B , it is the business of the decree-holder 
to have his decree re-transmitted to the Court whose 
duty it is to execute it, and there to obtain a fresh 
certificate for transmission to any other district where 
execution may be practicable. Dhunput Singh v 
WOOMA SUNKUREE GrOOPTA . 21 W. R., 337 
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80. — Power of Court 

to which decree has been transferred — Civil Proce- 
dure Code , 1859 > ss. 285 3 286 s Certificate under — 
The jurisdiction of a Court to which a decree has 
been transferred for execution is strictly limited to 
carrying out such execution Such Couit has no 
power to issue a ceitificate undei sections 285, 286 
of Act VIII of 1859, transfeirmg the decree already 
transf erred to it to another Court foi execution The 
Conit to which a decree has been properly transfer- 
red for execution having struck the case off the file, 
a subsequent application for a further transfer of 
the case to another Court for execution should he 
made to the Court which onginally passed the decree 
sought be executed Shib Narain Shaha v. 
Bipin Behary Biswas . I. L. R., 3 Cale., 512 

[1 C. Ii. R., 539 

81. Order passed in 

Court to which proceedings are transferred. — Civil 
Procedure Code , 1877 3 s 239 — Under section 239 of 
Act X of 1877, a Court to which a decree has been 
transferred may lefer the objector to the Court which 
passed the decree. Jassoda Koer v Land Mort- 
gage Bane op India 

[I. E. R., 8 Calc., 916 : 11 C. L. R., 348 

82. Jurisdiction of 

Court executing such decree — Code of Civil Pro- 
cedure ( Act X of 1877 ) , s. 239 — Where a Court m 
one district transfers a decree for execution to a Court 
situate m another district, it is beyond the junsdic- 
tion of the Court executing the decree to question 
the correctness or propriety of the order under which 
the deciee was sent to such Court for execution. 
Beerohdnder Manieya v Maymana Bibee 

[I. Ii. R., 5 Calc., 736 

Ram Chttnder v. Mohendro Nath Bose 

[21 W. R., 141 

Dhttnesh Koeree v. Oolbttt Hossein 

[21 W. R., 219 

83. — — Civil Procedure 

Code , 1877 , 5 239 — Procedure — Where, m the opi- 
nion of the Court, sufficient cause has been shown 
against the execution of a decree transferred for exe- 
cution, the Court executing the decree should follow 
the procedure prescribed by section 239 of the Code 
of Civil Procedure. Beer chttnder Manieya v. 
Maymana Bibee . I. Ii. R., 5 Calc., 736 

84. — — * Jurisdiction of 

Court transferring decree — Question of jurisdic- 
tion. — Where a decree passed by a Court governed 
by the Code of Civil Procedure is sent for execution 
to another Court m British territory hkewise govern- 
ed by the Code, it is not open to the latter to refuse 
to execute it on the ground that the former had no 
jurisdiction In case of doubt, the Court where exe- 
cution is sought may adjourn the execution proceed- 
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mgs m older to enable the party interested to make 
an application to the Court passing the deciec, and 
thence, if necessary, to the higher Courts of the same 
province in their turn, Chogalal v. Trueman 

[I. h . R., 7 Bom., 481 

85. Procedure in exe- 

cution of decree of High Court on appeal from 
mofussil — Wheie the High Court passes a deciee on 
appeal from a Mofussil Court, the Court which has 
to execute the deciee of the High Court is governed 
by the rules which govern the execution of its own 
decrees KAsto Kinkue, Chose Roy v Bukoda- 
kant Singh Roy . . 10 B. Ii, R., 101 

[17 W. R., 292 : 14 Moore’s I. A., 465 

S. a in High Court. Kishen Kinkur Ghose v. 
Burodakant Roy . . 8 W. R., 470 

86. « Law governing 

transferred case — Limitation, — Execution is a pro- 
ceeding to onfoice a decree of a Couit, and comes 
under the head of purely adjective law Siuh being 
the case, the law of limitation prevailing at the time 
of the application must govern it. Pasupati Batoh- 
mia v. Pasupati Muthambhatlit 

[I. L. R., 1 Mad., 52 

87. — Act VIII of 

1859 , s 284. — Question of limitation . — When a 
decree has been transmitted by the Court which pass- 
ed it to another Court for execution, the latter Court 
has jurisdiction to try whether or not execution of 
the decree is barred by the law of limitation. Pei 
Peacock, C J . — When there are different laws of 
limitation in foice m the two Courts, the law appli- 
cable to the proceedings m execution of the deciee 
should be the law of the Court to which the decree is 
tiansmitted for execution Leake v. Daniel 

[B. L. R., Sup. Vol., 970 : 10 W. R„ E. B., 10 

Bujsur Ribee v. Jackson , 5 W. R., Mis., 14 

CitOTt Lal v . Manick Chanp . 7 NT. W. ? 115 

BYKUNTNATH MULLICK V. JOYGOPAL CirATTEEJEE 

[7 W. R., 19 

88. Power of 

Court. — Question of limitation.’-— The Court to which 
a decree has been tiansf erred can take cognisance of 
a question of limitation, but the question must bo 
one ansmg from facts which arc legitimately before 
the Court m the course of execution, and not a mat- 
ter of limitation arising antecedent to transfer. In 
THE MATTER OP THE PETITION OP SUMAT DAS 

[18 B. Ii. R., Ap„, 27 

S. 0. Soomut Das Bhoobun Ball 

[21 W. R, ? 292 

89. *- — — 7 — Power of 

Court. — Question of limitation.-* Civil Procedure 
Code, 1859 , s 284 . — The transfer of a decree from 
one Court to another under section 284 and the fol- 
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lowing sections of the Civil Procedure Code, does not 
give the Litter Court a jurisdiction to entertain and, 
deteimine any question with regard to limitation or 
otheiwise winch aiose between the pai ties antecedent 
to the date of tiansfer. Lutpullah v. Kikat 
Chand , . . 18 B. Ii. R., Ap., 80 

[S. C. 21 W. R., 830 

gQ, Poiuet of Court 

which passed decree — Release of judgment- debtor — 
A Judge has no jurisdiction to entertain a petition 
from, and order the release of, a judgment-debtor 
imprisoned m execution of a decree, while the execu- 
tion proceedings are before the Subordinate Judge, 
Mobhoosudun Ghose v. Roman atii Ghosh v 

[12 W. R„ 65 

91. Reasons for trans- 

fer — Every Court is bound to execute its own decree, 
if it can, by pioeess (whoa necessary) issued agamst 
the piopoity or person of the judgment-debtor, it 
is only when the deciee cannot be executed witluu 
the jmisdietion of the Court whose deciee it is, that 
it may be sent to another Court foi execution There 
is no intermediate procedure between these two exe- 
cutions, Maharajah op Burdwan v. Sums Na* 
eain Mixter . . . . 9 W. R», 846 

92. — — — Civil Procedure 

Code , 1859 } s, 384.— Art VIII of 1859, section 284, 
does not restrict the granting of a eertitieate trans- 
ferring a decree for execution to another Court to 
cases where such decree cannot be executed within 
the jurisdiction of the Court whose duty it is to exe- 
cute the same, A eertiiicate may be granted upon 
its appearing to the latter Court that the decree could 
not have been completely executed by the sale of 
the property in its own district , but that it could be 
so executed by the sale of the properly m the other 
district. Kalee Dass Ghose v. Dale Moutm 
Ghose 19 W. R„ 807 

93. - Transfer of .suit 

fiom subordinate Courts — Civil Procedure Code, 
1859) *v. 6\ — Section 0 of Act Vill of 1859, authoris- 
ing “a District Court to withdraw any suit mstil uted 
m any Court subordinate to such District Court and 
to try such suit itself, or to refer it for trial/’ At*,, 
does not justify an older by the District Court for 
the tailing up of execution cases from the files of the 
subordinate Court, anil for the appointment of a 
manager, Lvoumeeput Dokuii v. JimtmNBMt 
Bunwaey Ball . Marsh,, 195 : 1 Hay, 459 

94. — — — Remit of order 

of transfer . — Where a Judge had made an ex parte 
order for transfer of a case in execution* it was held 
he had power to recall it, Sjuko Peobitnno Sing v. 
Ruldiiarkr Ball . . . 13 W, R., 282 

95. — - — — Act XVI of 1868% 

s 19. --Civil Procedure Code , 1839 > s . 8ti2.—Men</at 
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Civil Courts Act, VI of 1871, ss. 26 $ 27 — A Dis- 
trict Judge is not competent to transfer a case of exe- 
cution of a decree winch lias been passed by his own 
Court to the file of the Subordinate Judge for disposal 
Such a case is not one of the “ civil proceedings 99 re- 
ferred to m section 19, Act XVI of 1868, lead with 
section 362, Civil Proceduie Code, and interpreted 
by sections 26 and 27, Act VI of 1871 Chowdby 
Hamedoollah v Mtjteeoonissa Bibee 

[15 W. R., 574 

96. Act XVI of 

1868 , s. 19 . — A Zillah Judge has no power to transfer 
proceedings m execution of a decree to a subordinate 
Court, unless duly authoiised undei section 19 of Act 
XVI of 1868 Mahomed Kttmkoodeen v Ujoo- 
boonissa . .IN. W., 113 : Ed. 1873, 199 

97. Ti ansfer of case 

under Act IX of 1861 — Act XVI of 1868, s 19 — 
The Judge had powei, under Act XVI of 1868, sec- 
tion 19, to transfer to the Subordinate Judge a case 
under Act IX of 1861, an apphcation under the latter 
Act not being a suit. Sontamonee Dossee v Joy 
Dooega Dossee ... 17 W. R,, 551 

98. Transfer to Col- 

lector, — Tower of Collector — Withdrawal by trans- 
fer mg Court of transferred decree — Civil Proce- 
dure Code, 1877 , ss. 320, 321 — A Collector, to whom 
a decree for sale of mortgaged propeity has been 
transfeired for execution under section 320 of the 
Civil Pioceduie Code, is limited to one of the thiee 
courses specified m section 321, and may not depart 
from them ,- much less may he do what the Court it- 
self could not do m such a case — allow payment 
of the* debt to be made by instalments. A Collectoi, 
to whom a deciee has been so transfeired for execu- 
tion, acts mmisteiially, and when he delegates his 
functions to an Assistant or a mamlatdai, mcuis 
a risk of having to answer m damages to the person 
who is by any erroi or mistake deprived of the fruits 
of his judgment ; and this risk attaches independent- 
ly of malice or negligence. The Court that has 
made a decree or judicial order, which has been 
transmitted to the Collector for execution, is not 
deprived of the judicial powers with respect to it 
which may still at any particular time be competent 
to such Court, and which it would have had had the 
order been placed in the hands of its own ordinary 
officer, the nazir In the exercise of such powei s the 
Court has authority to recall its own record transmit- 
ted to the Collector. Mahadaji Kabandikab v 
Habi D. Chiehu . I. Ii. R, ? 7 Bom., 332 

99 . Execution of 

decrees for rent — Act X of 1859, ss 23, 77, and 
160 — Civil Procedure Code {Act VIII of 1859), 
ss. 284, 294— {Act X of 1877), ss. 223, 228 — 
Decrees for rent made by the Collector under section 
23 of Act X of 1859 can be executed by a Civil Couit 

II 
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to which they may be transferred under the sections 
of the Code of Civil Procedure i elating to “the exe- 
cution of a deciee out of the jurisdiction of the Court 
by which it was passed ” Nilmoni Singh Deo v. 
Tabanath Meeebjee 

[I. Xi. R., 9 Calc., 295 : 12 C. L. R., 361 
If. R., 9 I. A., 174 

100. * Transfer to Col- 

lector. — Irregularities m execution sale — Power of a 
Civil Corn t to interfere — When a deciee is sent to a 
Collectoi for execution, the Civil Court ought not to 
control his proceedings, unless it is set m motion by one 
of the pai ties to the execution proceedings Queer e, — 
Whethei a Civil Court can, of its own motion, control 
the proceedings of the Collector to whom a decree has 
been sent foi execution. Habgovan v Hiba Habi- 
bhai . . . . I. D. R., 8 Bom., 301 

101. - — Civil Procedure 

Code, s 320 . — Transfer to Collector . — Jurisdiction. 
— Rules made by Local Government — A decree 
passed by a Suboidmate Judge upon a bond, m which 
eeitam immoveable propeity was mortgaged, was, m 
accordance with the rules made by the Local Govern- 
ment undei section 320 of the Civil Procedure 
Code, tiansfened to the Collectoi foi execution. A 
sale m execution took place, and the Collector gave 
the pui chaser a ceitificate of the sale Upon this 
certificate the purchaser applied to the Subordinate 
Judge to give him possession of a laiger amount 
of property than that specified m the certificate, and, 
upon the refusal of the Court to do so, applied to the 
Collector to amend the certificate The amendment 
having been made as desned, the purchaser again ap- 
plied to the Subordinate Judge for possession of the 
amount claimed by him, and the Suboidmate Judge 
again rejected the application, hold^ig that only the 
lesser amount had been sold m execution of the 
decree Held that, with reference to the second 
paragraph of Rule 19 of the Rules framed by the 
Local Government under section 320 of the Civil 
Procedure Code, regarding the tiansmission, execu- 
tion, and retransmission of decrees, and published in 
the North- Western Provinces and Oudh Gazette of 
the 4th September 1880, the matter of delivery to 
the purchasei was within the jurisdiction of the 
Suboidmate Judge, notwithstanding the terms of 
section 320, and notwithstanding the ruling of the 
Full Bench m Madho Prasad v. Mansa Kuar, I, L. 
R , 5 Aik, 314 Sundae Das v Mansa Ram 

[I. L. R., 7 All., 407 

102. Jurisdiction of 

Court executing a decree — Jurisdiction as between 
District Judge and Subordinate Judge of a Court 
making a decree to execute it notwithstanding cer- 
tain special matters . — The sale of mortgaged pio- 
peity was decreed by a Subordinate Judge Before 
the sale another suit, instituted m the same Court 
for the purpose of having other pioperty substituted 

3 p 
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in lieu of part of that mortgaged, was transfencd 
to the Court of the District Judge, who decreed, 
upon consent, that the substituted property should 
be sold, and that, for the purpose of this sale, this suit 
should "be taken as supplemental to the former one 
On the petition of the mortgagee for execution of 
the decrees, in both suits, m the District Court, it 
was objected that execution could not proceed therein, 
on the giound that the decree for sale was that of the 
Subordinate Court Held that the deciee (which 
affected the whole property mortgaged) was that of 
the District Court, which accordingly had jurisdic- 
tion to execute it To have enabled the Subordinate 
Court so to do, an order by the Distiict Court would 
have been necessary. Matter which had no bearing 
on the question raised on this appeal having been 
introduced into the record, it was ordered that all 
such costs as might have been so occasioned should 
be disallowed by the Registiar, on the taxation of 
costs. Bishenmtin Singh v Land Moetgage 
Bank oe Inma 

[L L. R., 11 Calc., 244: L. R., 12 I. A., 7 

103. "Power of trans- 

fer — Civil Procedure Code , 1859, s. 862 — A Zil- 
lah Judge must execute his own decrees, and had no 
power to direct the Principal Sudder Ameen to take 
up and dispose of an application for execution. Ra- 
jeeb Bam Dass v. Mahomed Hgssein 

[0 W. R., Mis., 51 

This ruling refers entirely to execution under Act 
VIII of 1859, hut not to proceedings before that 
year, when Judges were competent to refer cases of 
execution to the Puncipal Sudder Ameen Nib 
Komtji. Chose v* Nobin Ckunder Bose 

[9 W. R., 463 

104. * — Civil Procedure 

Code, 1859 s s 6. —Act XXIII of 1861,8. 38— A Dis- 
trict Court is competent, under section 0 of Act VIII 
of 1859, and section 38 ol Act XXIII of 1801, to 
transfer to its own file proceedings m execution of 
decree pending in a Court subordinate to it, Gaya 
Paeskad v Bhttp Singh * 1. 1*. R., 1 All., 180 

105. Potoer of the 

District Court to withdraw applications for execu- 
tion. — Mofussil Courts of Small Causes,— Jurisdic- 
tion. — Civil Procedure Code {Act X of 1877), ss. 
25 and 647, sch II — Sections 25 and 047 of the 
Civil Procedure Code, Act X of 1877, arc both appli- 
cable to Courts of Small Causes in the Mofussil, and 
the former soction is oxtendod by the latter to execu- 
tion proceedings m such Courts Under section 25 
of the Civil Procedure Code, Act X of 1877, the Dis- 
trict Judge has power to withdraw an application for 
execution of a decree from a Subordinate Court (such 
as a Mofussil Court of Small Causes) and to dispose 
of if himself, or to transfer it to another Suborcli- 
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nate Court competent to deal with it. Balaji Ran- 
CHODDAS V. MOHANIiAIi DALSHKBAM 

[I. Xi. R., 5 Bom,, 680 

106. Cm l Procedure 

Code, 1882, s t 223 (d ) — Under section 223 (d) of the 
Civil Procedure Code m the case of a Subordinate 
Judge exercising Small Cause Court powers, the 
Court which has passed a decree m its Small Cause 
Court jurisdiction may, for any good reason to be 
recoided m writing, transfer its decree to the othei 
branch of the same Court, as it might to a different 
Court, foi execution, without requiring a certificate 
under section 20 of Act XI of 1805 For this pur- 
pose the two branches or sides of the Subordinate 
Judge's Court may be regarded as different Courts. 
Bhagyan Dayalji v, Baltx 

[I. Ii. R, 8 Bom., 230 

X07. Civil Procedure 

Code , 18S2, s. 223 — Madras Civil Courts Act III 
of 1873, — Jurisdiction of Munsifs Court , — Execu- 
tion of decree of superior Court. — Although by the 
Madras Civil Couits Act, 1871, the ordinary juris- 
diction of Munsifs is limited m suits and applications 
of a civil nature to those in which the subject-matter 
does not exceed m value R2,50Q, section] 223 of the 
Code of Civil Piocodure gives jurisdiction to a Mun- 
sifs Court to execute a decree in a suit beyond its 
jurisdiction which has been transferred to it for 
execution by a District Court, Narasayya v. Ven- 
katakbishnayya , I* Xi. R«, 7 Mad,, 397 

108. Decree of Small 

Cause Court.— Documents to bo transmitted with de- 
cree — Civil Procedure Code, 1859, ss, 286, 287,— 
Process of execution against the person or personal 
property of a judgment-debtor may be issued on the 
decree of a Court of Small Causes by a Court m another 
district. Before issuing such process of execution, 
the Court receiving the decree is hound to see that 
the provisions m sections 28G and 287 of the Civil 
Procedure Code have been strictly complied with. 
The documents required to he transmitted for the 
purpose of obtaining execution are a copy of the de- 
cree and a certificate of any sum remaining due under 
it, together with a copy of any order for execution 
that may have been passed. Venkata 8 tibia v. 
Siyaramappa .... 4 Mad., 331 

109. — ■ Officer with 

jurisdiction both of Munsif and Small Cause 
Court. — A certificate of non-satisfaction, under Act 
XI of 1805, section 20, having been obtained from 
the Court of Small Causes at Arrah, the decree was 
transferred to the Munsifs Court there, when the 
judgment-creditor objected that execution was barred 
by limitation. Held that though the Munsif was not 
competent to adjudicate upon the question of limita- 
tion as a Munsif, yet, as a successor in power of the 
abolished Com l ol Small Causes at Arrah (whose 
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jurisdiction was transferred to the Munsif’s Court), 
he had jurisdiction to decide the objection Soomtjt 
Doss v. Bhoobun Ball . .24 W. R„ 151 

110 . — Decree of Small 

Cause Court — Civil Procedure Code , 1859, s 287 — 
Act IX of 1850 , s 78 — Although the Court of Small 
Causes at Bombay has power to enfoice its decree 
against moveable property only, yet if that decree be 
transmitted to a Couit to which the Code of Civil 
Procedure applies, the lattei can, under section 287 
of that Code, enforce it against immoveable property 
also. Quaere , — Whethei a Court executing the de- 
cree of a Small Cause Couit under section 78 of Act 
IX of 1850 could enforce it against immoveable pro- 
perty. In be Jagjivan Nanabhai 

[I. L. R., 1 Bom., 82 

111. Decree of Small 

Cause Court — Act XI of 1865 , s 20 —Under section 
20 of Act XI of 18G5, a Couit of Small Causes may 
transfer a decree for execution to another Court not 
only when there lias been a sale of such moveables of 
the debtor as the judgment-creditor has been able to 
discover, and the proceeds of such sale have not been 
sufficient to satisfy the deciee, but also when no sale 
has taken place at all and the decree remains unsatis- 
fied by reason of there being no moveable piopeity of 
the judgment-debtor which can be found within the 
jurisdiction capable of being sold. In the matte e 
oe Chandra Kanto Biswas , 3C, L, R. s 558 

112. Jurisdiction of 

Small Cause Court — Act XI of I 860 , s. 20 — Ex- 
cept m the manner allowed by section 20, Act XI of 
1865, the Judge of a Small Cause Court could not 
send a decree of his own Court foi execution by 
another Court, nor could he issue an order under sec- 
tion 268, Act X of 1877, out of his own jurisdiction. 
Hossein A xx v. Ashotosh Gangooly 

[3 C. Is. R., 30 

Pabbati Chaban v. Panchanand 

[I. Is. R., 8 All., 243 

113. — 7 — Change of ju- 

risdiction in districts — Held that after the orders 
of Government of 1867, dividing the whole of the 
jurisdiction of the Principal Sudder Ameen of Raj- 
shahye into two portions, the Small Cause Court 
Judge of Pubna alone had jurisdiction to perform m 
the district of Pubna the duties which, but for those 
oiders, would have been performed by the Principal 
Sudder Ameen of Rajshahye. ShamAsoondtjbee 
Debia v, Binode Ladd Pabb ashes 

[14 W. R., 398 

114. Power of Court 

executing decree . — Procedure — Decree of Small 
Cause Court sent foi execution to Court of Subor- 
dinate Judge — Mofussil Small Cause Court Act , 
XI of 1865, s. 20, Certificate under-* Civil Proce- 
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dure Code ( Act XIV of 1882), s. 239 —Stag of exe- 
cution — The plaintiff having obtained a decree 
against the defendant m the Court of Small Causes 
at Poona, applied, under section 20 of Act XI of 
1865, to the Court of the Subordinate Judge at the 
same place for execution against the immoveable pro- 
perty of the defendant Notice having been issued 
to the defendant under section 24B of the Civil 
Piocedure Code (Act XIV of 1882) calling upon him 
to show cause why execution should not issue against 
him, he appeared and applied to be allowed to pay 
tbe judgment-debt by instalments, alleging that he 
was an ugricultuiist, and pleading his inability to 
pay m a lump sum Tbe plaintiff denied that 
the defendant was an agricultuust. The Subor- 
dinate Judge raised an issue as to whether the 
defendant was an agriculturist, and having, after 
enquiry, found the issue m the affirmative, was of 
opinion that the decree should be considered a nullity 
and should not be executed, inasmuch as the de- 
fendant being an agriculturist, the Court of Small 
Causes had no jurisdiction to pass it On reference 
to the High Court,— Held that the Subordinate 
Judge was not competent to question the validity of * 
the Small Cause Court decree, his duty being con- 
fined to enfoicmg it, on the " presentation of a copy 
of it and ceitificate,” as provided by section 20 of 
Act XI of 1865. Nor could he take any notice of 
the status of the defendant as an agriculturist The 
only course open to the defendant was to apply to the 
Small Cause Coni t foi a review of its judgment, for 
which piu pose the Subordinate Judge might stay the 
execution of the decree as provided by section 239 of 
the Civil Piocedure Code (Act XIV of 1882) Kas- 

TUBSHET JAVEBSHET V. RAMA KANHOJI 

[I. Ii. R., 10 Bom., 85 

U5, — Court abolished 

after passing decree — The Court of the Principal 
Sudder Ameen at K having been abolished after a 
decree was passed by it, and the case having been 
transferred to the Court of the Judge of the Zillah 
by which execution was regularly issued, — Held that 
the Judged Court had jurisdiction to entertain a 
subsequent application for execution though made 
after the re- establishment of a Principal Suddei 
Ameen’s Court at K Biroja Monee BabmgneA 
v. Wooma Moyee Barmonea . 7 W. B,, 124 

118. - District of 

North Qanara — Decree passed by Principal Sudder 
Ameen — A decree passed by a Principal Sudder Ameen 
of the district of North Canara before that district 
was transferred to the Bombay Presidency, should be 
executed by the first class Subordinate Judge who has 
succeeded to the Court and functions of such Principal 
Sudder Ameen, and cannot by him he delegated 
for execution by a second class Subordinate Judge, 
though the amount of such decree be less than R5,000. 
The provision m the Bombay Courts Act (XIV 
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EXECUTIOIN OP BECREE -continued. 

7. TRANSFER OF DECREE FOR EXECUTION, 

AND POWER OF COURT AS TO EXECUTION 

OUT OF ITS JURISDICTION— continued. 

Transfer of decree for execution— conti- 
nued. 

of 1869) that in suits under R5,00Q, the second class 
Subordinate Judges only shall have jurisdiction, does 
not affect the execution of decrees passed before that 
Act came into force. Pirjada Nasarudin v. Ven- 
kat Prabhu 9 Bom., 113 

117. • Civil Procedure 

Code, 1859 , s. 286 — Certificate of right to execu- 
tion , — A certificate under section 286 was given to 
a decree-holder by a District Court for possession and 
mesne profits, under which he got possession, after 
which the case was struck off on account of his delay 
He appealed to the Privy Council and was success- 
ful, and applied within three years of the Privy 
Council decree to complete the execution. Meld , 
though 11 years had elapsed since the case was 
struck off, he was entitled to have the mesne profits 
ascertained without any fresh certificate Bujboria 
Ahun Baser Kqer v, Joobeaj Singh 

[23 W. R., 225 

118. — Civil Procedure 

Code , 1859 , s. 284 — Court of Agent for Sirdars , — 
Decree against Sirdar’s son . — Under the authority of 
section 284 et seq,, the Court of the Agent for Sirdars 
not having jurisdiction over a Sirdar’s son who is not 
himself a Sirdar, cannot transfer a decree passed 
against the Sirdar to a Civil Court for execution 
against the son. To obtain enforcement in such a case 
against his heir of a decroo against the Sirdar, the 
decree-holder may file a suit in the ordinary Civil 
Court on his decree. Khusamas v. Sakharam 
Ramohandea Dikshit „ , .12 Bom., 212 

119. — Assignment of 

decree after transfer, and irregular payments made 
under it to purchaser , — Where a decree-holder, who 
had obtained & decree in the Civil Court of Loo- 
dluana, which had been transmitted to Saharunpore 
for execution, assigned his decree before the Sahaiun- 
pore Court to a third party, without the knowledge 
or consent of the Loodhiana Court, and moneys were 
paid to the purchaser by the judgment-debtor ou 
such assignment, and the assignment was subse- 
quently, on objection being taken, sanctioned by the 
Civil Court of Loodhiana, — Meld, on a suit for the 
refund of such moneys, that although they were paid 
under an irregular sanction of the Saharunpore Court, 
yet, that as at the time of payment the purchaser 
was undoubtedly entitled to receive them, and the 
irregularity of the procedure of the Saharunpore 
Court had since been cured, and the purchaser was 
now m a position to execute the decree, that it would 
be elearly inequitable to order the refund of the 
money on the score of irregularities. Momw Lam 
u. Baboo Mum . # , . 6 IN. W., 09 

120. — - Concurrent 

orders for execution in different districts.— Power of 
Court ,-*- A Court has power to send its decree for 
eouciurent execution into several places, although m 
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7 TRANSFER OF DECREE FOR EXECUTION, 

AND POWER OF COURT AS TO EXECUTION 

OUT OF ITS JURISDICTION — continued. 

Transfer of decree for execution— conti- 
nued. 

its discretion it may refuse to exercise such power. 
Saroda Prasad Mumick v. Luohmieut Si mu 
Dgogur 

[10 B. Ii. R., 214: 17 W. R„ 289: 14 
Moore’s I. A., 529 

121. Execution 

simultaneously in two or more districts . — A decree 
may he executed simultaneously m two or more 
districts. Saroda Prasad Mulhch v. Luchmipnt 
Singh Doogur, 10 B, L M , 214, followed. Krisxo 
Kishore Duet v. Rooplam Dass 

[I. L. R., 8 Calc., 687 : 10 O. I». R., 609 

122. — Simultaneous 

attachments under same decree —Two executions of 

the same decree, so far as attachment of different 
properties of the judgment-debtor is concerned, may 
proceed simultaneously, though ordinarily the sales in 
execution should not take place simultaneously 
Ahmed Chowdhry v. IChatoon . 7 C, Jm R,, 537 

123. — — - Simultaneous 

execution of decree by rival decree-holders,— The 
rights of rival decree -holders taking out execution 
against the same judgment-debtor considered. Laru 
Mudji Thakar v. Kashidai 

[I. I*. R., 10 Bom., 400 

124. Power of Court as to ©ace- 

cution out of its jurisdiction.— Execution of 
decree of Itevenue Court by Civil Court — Where 
execution was sought of a decree which was passed in 
1850, and which could not be executed bv the 
revenue authorities m consequence of the transfer of 
its jurisdiction in such matters to the Civil Courts, — 
Meld that the Civil Courts had jurisdiction to enter- 
tain the application. Luchmee Kant Ghosh v. 
Bamun Dass Mookeejbk . . 17 W. R., 472 

125. * Purchase of 

decree obtained by judgment- debtor, — Act VIII of 
1859, s. 288 — A. obtained a decree in the Nuddea 
Couit against B > who had obtained a decree against 
C in the Boerbhoom Court. The latter was attached 
by the Nuddea Court, and sold to A. in execution of 
his decree. A. then petitioned the Beerbhoom Court 
for execution against C. PCeld that the Nuddea 
Court had jurisdiction to attach and sell B/s decree 
against C., and A. had a right to apply to the 
Beerbhoom Court for execution thereof. Ramiuksh 
ChbxiiANgi v BANWAEr Gobind Bahadur 

[2 B. Ii. R., A. C., 65 : XO W, R„ 357 

126. — * — Ground of 

transfer for execution . — A decree of the Court of 
the Subordinate Judge of Moorshodabad was sent 
to the Court of the Subordinate Judge of Rajshahyo 
for execution, and certain property was attached 
in tlrnt district. A claimant of the attached property 
then obtained from the former Court an order on the 
second Court to send the record back again to Moor. 
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7 . TRANSFER OF DECREE FOR EXECUTION, 

AND POWER OF COURT AS TO EXECUTION 

OUT OF ITS JURISDICTION — continued. 

Power of Court as to execution out of 
its jurisdiction — continued . 

shedabad, for tbe purpose of executing the decree 
there, on tbe ground that tbe judgment-debtor bad 
property in that district ; and also on the allegation, 
unsupported by oath, that tbe propeity sought to be 
attached m Rajshahye was bis. Meld that the Sub- 
ordinate Judge of Moorsbedabad bad acted with- 
out jurisdiction, and tbe record must be sent back to 
tbe Court of tbe Subordinate Judge of Rajshahye for 
execution. Meld, also, that tbe claimant bad no 
locus standi m tbe Moorshedabad Court to make 
such application. Ihdra Chand Du&ar v. Copal 
Chandra Shetia 

[3 B. I*. R., A. C., 181 : 11 W. R., 557 

127. Sale of estate 

partly within and partly without the jurisdiction . — 
Civil Procedure Code , ss 249 , 284, 285 , and 286 
Certificate of non-execution. — A money-decree was 
made by tbe Judge of tbe 24-Pergunnahs against 
a mortgagor who was possessed of property in tbe 
24-Pergunnahs, and also of an estate called Kismut 
Kosdaha, 18 mauzas of which lay m Zilla 24-Per- 
gunnahs, and 42 mauzas m Zilla Nuddea. Tbe 
whole estate was entered m the taujih of, and 
the Government revenue was payable m, tbe Col- 
lectorateof Nuddea. Tbe Judge of tbe 24-Pergun- 
nabs, without selling tbe property of tbe judgment- 
debtor which was withm bis jurisdiction, transmitted 
a certificate under section 285 of tbe Civil Procedure 
Code to the Judge of Nuddea, stating that no portion 
of tbe amount of tbe decree bad been realised by tbe 
Court of tbe 24- Pergunnabs. Tbei eupon Kismut Kos- 
daha was attached and sold by order of tbe Nuddea 
Court. In a suit brought against tbe purchaser for 
possessiou of the 18 mauzas lying m tbe 24-Perguu- 
nabs by a person who claimed to have bought tbe 
right, title, and interest of tbe judgment-debtor m 
those mauzas, but who, m fact, was not tbe real pur- 
chaser, — Meld that, although tbe Court of tbe 24- 
Pergunnabs strictly ought not to have granted tbe cer- 
tificate until tbe property m tbe 24-Pergunnahs bad 
been sold, tbe error m so doing did not make the cer- 
tificate void, or avoid tbe proceeding in tbe Nuddea 
Court, Kismut Kosdaha being substantially m the 
Nuddea District. Kally Prosono Bose v . Dino- 
nath Mullick . 11 B. I*. R., 60 : 19 W. R., 434 

128. — - Decree on mort- 

gage.-^ Sale in execution of decree . — Property m 
different districts.-^ Civil Procedure Code {Act X 
of 1877), s. 19 — A suit was instituted on a mortgage 
of a single revenue-paying estate in tbe Court of the 
Subordinate Judge of tbe district of Backergunge, 
under tbe provisions of section 19, Act X of 1877, 
and a decree was obtained for tbe sale of tbe mort- 
gaged property. On an application for execution of 
tbe decree to tbe Court which passed it, — Meld that 
tbe Cornt was competent to order a sale of tbe whole 
of tbe mortgaged property, though only a portion of : 
it was situated m tbe district of Backergunge. Rally 
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7. TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXECUTION 
OUT OF ITS JURISDICTION — continued. 

Power of Court as to execution out of 
its jurisdiction— continued 

Prosunno Bose v Dmonath Mulhck, 11 B L R., 
56, followed. Shurroop Chuntder Gooko v Ameer- 
runnissa Khatoon . . 1. 1*. R., 8 Calc., 703 

129. — Power of Mmi- 

sff s Court to execute decree against property out 
of its local jurisdiction — In execution of a decree, 
pioperty situate m tbiee Munsifis —viz , Serajgunge, 
Pubna, and Nattore, all tbiee being at that time por- 
tions of tbe district and suboidmate to tbe Couit of 
Rajsbabye — was attached and sold by older of tbe 
Court of tbe Munsif of Serajgunge Meld, by ana- 
logy to tbe pnnciple on which the case of Rally Pi o- 
sunno Bose v Dmonath MulhxJc, 11 B. L. R ,56 . 
19 W R,'434, was decided, that tbe sale was 
not necessarily limited only to tbe ppition of tbe pio- 
peity situate m tbe Muusifi of Seiajgunge, but that 
that Court might have junsdiction to make a valid 
sale of tbe whole estate, although it might be more 
convenient m such a case that tbe sale should be 
held by a superioi Court having jurisdiction over tbe 
entire district. Ram Lall Moitra v , Bama Sttn- 
dari Dabia . . . I. Ij. R», 12 Calc., 307 

ISO. Power of local 

Court to sell portion of estate m execution of 
decree outside its jurisdiction — A Court having 
local jurisdiction is competent to sell m execution of 
a decree one or more outlying portions of an estate, 
even though tbe greater poition of that estate is 
not within its jurisdiction. Shib Narain Singh v. 
Gobind Dass Bhukut . . 23 W. R., 154 

131. * Civil Procedure 

Code , 1859, s, 286. — Munsif — Power of execution of 
decree out of local jurisdiction. — A Munsif is not 
competent, nnder Act VIII of 1859, section 286, to 
bung to sale pioperty lying without Ris own juris- 
diction, without reference to any other Court Nawab 
Ali v. Uzib Mahomed . . 23 W. R., 233 

132. Power of Mun- 

sif to attach and sell property, part of which is out 
of hu jurisdiction. — Where a Munsif orders tbe at- 
tachment and sale of a taluk, part of which bes outside 
tbe jurisdiction of bis Court, tbe order is, as regards 
this latter portion, a nullity, and an attachment and 
a sale pursuant to tbe order aie void The order of 
a Court which is not empowered to make any order 
at all, does not stand on the same footing as an erro- 
neous order by a Court empowered to deal with tbe 
subject-matter of that order. Tbe failure to object 
to a sale, if tbe Court bad no power at all to bold it, 
does not make the confirmation thereof conclusive. 
Tbe limitation of tbe remedy by separate suit contain- 
ed in Act VIII of 1859, section 257, appbes to cases 
where a Court acts wrongfully withm its jurisdiction, 
and not to cases where a Court has gone wholly out 
of its jurisdiction. Kalee Prossono Bose v. Deno 
Math Mullick, 11 B L. R„ 56 19 W. R„ 434, and 
Nawab Ah v. TJzir Mahomed, 23 W. R., 233, consi- 
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n. TRANSFER OF DECREE FOR EXECUTION, 

ANI) ROWER OF COURT AS TO EXECUTION 

OUT OF ITS JURISDICTION — continued 

Power of Court as to execution out of 
its jurisdiction — continued . 

<dored. Unnocool Chunder Chowdury 0 / Hurry 
Nath Koondoo . . . 2 C. L, B., 33 4 

133. Sale by local 

Court of p) operty, a portion of which is not within 
ai$ jurisdiction, — Where an estate consisting of 18 
mauzas, 3 of winch were situate m the district of 
P. and 15 m the district of G , was sold m the Court 
of the latter district m execution of a deciee, it ap- 
pealed that although no notice had been issued m the 
district of P., the whole of the land revenue and local 
rates were paid into the treasury m the district of G 
Meld that under the circumstances the sale of the 
estate m the district of G was not without jurisdic- 
tion See Unnocool Chunder Choivdhry v. Murry 
Math Koondoo, 2 C L, JR., 334 , and Kally Prosono 
Bose v Denonath MnlUcJc , 11 B L.H , 56' 19 W, JR,, 
434 Gunga Narain Gufta v Annada Moyeu 
BuRROOANEE . . . 12 C. Xi. B. 5 404 

S. MODE OF EXECUTION. 

(a) Generally, and Powers or Officers in 
Execution. 

134. * Division of decree.— Execu- 

tion in portions ,** A decree cannot bo executed, nor 
can it be seized and sold, in portions, IIaro 
Sanker Sandyal v. Takatc Chandra Bhutta- 
charjee . 3 B. L. B., A. 114 : 11 W. B. } 488 

See Nund Oqomar Futtehdar r. Bunso Gofal 
&uioy . . . . 23 W. R., 342 

and Goodur Sahoy v Dhonessur Koer 

[7 C. Jm R„ 117 

135. — — — Severance of 

right under deci e<?,-~The right under a decree cannot 
be severed so that the lomedy against the poison can 
remain in or pass to one, and the alternative remedy 
agamst the property pass to another. Padmanarha 
y. Thanakoti , . . 1. 1». R., 2 Mad., 119 

136. — Decree for land 

and for certain papers . — Splitting execution — 
Where a judgment-creditor proceeding to execute a 
deciee for land and certain papers, failed to find the 
papers, and then instituted further proceedings, either 
to get them, or the money payable in default,— Meld 
that he had adopted the only course open to him, and 
there was no splitting-up of the decree into different 
executions. Wooma Churn Chowdury v, Ktjmo- 
xay Kaminee Dabee . . . 25 W. B,, 68 

137 . — * — Adaptation of mode of exe- 

cution to nature of case.— Cml Procedure Code 
(Act VIXf of 1859), s. 212. — The words “otherwise 
as the case may be,** in section 212, meant that the 
mode of execution was to be adapted m each case to 
the nature of the particular relief sought to be on* 
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8. MODE OF EXECUTION— continued, 

(a) Generally, and Powers of Officers in 
Execution— continued. 

Adaptation of mode of execution to na- 
ture of case — continued . 

forced under the decree. Denonath Ruck it v, 
Mutty Lal Paul 

[1 Ind. Jur., O. S., 125 : 1 Hyde, 158 

138. — Former mode of execu- 

tion m High Court. — Practice of Migh Com t — 
Civil Procedure Code, 1859 , s. 250 — The practice of 
the High Court under the Civil Procedure Code, on 
the execution of decrees for money, either agamst 
immoveable estate, has been, m the first instance, to 
issue a wnt of attachment, and subsequently, on its 
return by the Sheriff duly executed, to issue a wnt 
directing a sale. The writ of fi fa . winch issued 
from the Supreme Court was an authority to the 
Sheuff not only to seize, but also to sell. Section 
250 of the Civil Procedure Code applied neither to 
executions against immoveable pioperty nor to exe- 
cutions agamst debts due to the defendant,* and in 
older to give to thml paities full opportunity of 
vindicating thou right bofoio sale, and also to give 
the defendant an opportunity of paying, it lias not 
been usual to issue process of attachment and sale 
simultaneously even agamst personal property, and it 
would not seem to bo proper to do so, except under 
special circumstances. Financial Association of 
India and China v. Pranjivandah Uaiwxvandab 

[3 Bom., CX C., 25 

139 . Against what property de- 

cree may be executed.— Property hypothecated 
to debtor.— -Meld that a decree-holder is entitled to 
execute Ins decree agamst any property devolving on 
the judgment-debtor before the deciee has been tally 
executed, and this without reference to whether the 
property was hypothecated to* him; and that the 
denial of the judgment-debtor that ho is interested in 
the property which it is sought to make subject to 
execution can have no effect. Buldeo &JNGU p, 
Dwarka Doss . , . * 1 Agra, 169 

140. Execution of decree 

against party holding another decree. — 
Collector's Court — Sale of decree. — Appointment 
of manager — Where a Deputy Collector executes a 
decree agamst a party holding anothei decree from 
his own Court, he ought, instead of selling that other 
decree, to appoint a manager under the provisions of 
Act VIII of 1859 to realise the judgment-debt due 
thereon. Ramchundisr Roy v . Ram Churn Buk- 
sheb , . 9W.B.,372 

141. Decree declaring lien on 

property without power to sell,- -Civil Proce- 
dure Code, 1859, s. 243 .— Where a decree declares a 
decree-holder's lien on certain property without dis- 
tinctly declaring his right to sell the same, it may be 
executed as against that property specially; but the 
usual course of attachment and sale on one hand, or 
of attachment and management under section 243, 
Code of Civil Procedure, on the other hand, must 
still take place. Nudd yadashei Dasb v, Rrssa 
Chowdury , . , , 15 W. R,» 337 
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8 MODE OE EXECUTION— continued. 

(a) Generally, and Powers of Officers in 
Execution — continued* 

142. Decree against railway 

servant for salary. — Consent of debtor to 'parti- 
cular mode — The ordei of a judgment- debtor, being 
a 1 ad way servants upon the paymastei to satisfy the 
decree out of his salary, does not alter the case as 
regards the mode in which the Couit should execute 
its decree, which should be as directed by law and not 
accoiding to the consent of the judgment-debtor 
In ee Macfarlane . . .11 w. R. s 69 

143. - — - Decree for specific pro- 

perty. — Ch der for production of property by de- 
fendant after decree . — There is no piovision of the 
Civil Procedure Code authorising a Couit to call 
upon a defendant to appear m Couit and produce 
pioperty decreed to plaintiff. The decree must be 
executed m the ordinary course. Bhgza Rughbur 
Singh v. Bhoza Raj Singh . .3 IX. W., 319 

144. Informality in mode of 

execution. — Ground for setting aside execution — 
In execution proceedings the Court will look at the 
substance of the tiansaction, and mil not he disposed 
to set aside an execution upon mere technical grounds 
when they find that it is substantially right, Bisses- 
sur Lade Sahoo v. Luchmessur Singh 

[L. R„ 6 L A., 233 

145. Warrant of arrest, Power 

of Sheriff's officer in executing. — Bt taking 
open door — Assault and false imprisonment . — A 
Sheriff’s officer m execution of a bailable writ peace- 
ably obtamed entrance by the outer dooi, but befoie 
he could make an actual auest, was forcibly expelled 
from the house and the outer door fastened against 
him. The officer obtained assistance, bioke open the 
outer door, and made the arrest Meld that the officer 
was 3ustified m so doing. Meld also, that demand of 
re-entry, under such circumstances, was not requisite 

* to justify his bi eakmg open the outer door. Queers , — 
If indictment for assault and false imprisonment will 
under such circumstances lie against the Sheriff’s 
officer. Aga Kurboolie Mahomed v. Queen 

[3 Moore’s I. A., 164 

140. Power of officer in execut- 

ing decree. — Mamlatdar’s Court. — Bombay Act V 
of 1864. — A Mamlatdar’s Court, authorised under 
Act V of 1864 (Bombay) to give immediate posses- 
sion of lands and premises, has the power to direct 
the breaking open of a door when necessary to give 
effect to its decree. Baji Dev v Sadashiv Bhai- 
shanear .... 5 Bom., A. C., 158 

147. - — - — — . Breaking open 

inside door of house. — A person executing a process 
dnectmg a general attachment of moveable property, 
having gamed access to a house, has a right to re- 
move the lock from the door of a room m which he 
has reasonable gionnd for believing moveable pro- 
perty to be lodged Kondasawmy Pillay v Krist- 
na Swamx Pillay . . . 5 Mad,, 189 
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8 MODE OF EXECUTION — continued, 

(a) Generally, and Powers of Officers in 
Execution — continued 

Power of officer in executing decree — 

continued. 

148. A Civil Court’s 

bailiff, m executing a process against the moveable 
property of a 3 udgment-debtoi, has no authority to 
use force and break open a door or gate. Anderson 
v. McQueen . . . . 7 W. R., Cr.,12 

149 — Civil Proce- 

dure Code , 1859 , s. 233. — Execution of warrant 
against moveable property — Attachment. — Remov- 
ing lochs — Under section 233, Act VIII of 1859, a 
nazn, authorised to execute a warrant by attachment 
of moveable property, has power to remove locks put 
by the 3 udgment-debtor on the doors of godowns or 
other places where his property is stored, and put Ins 
own locks thereon for the purpose of attachment and 
safe custody of the property. Sodamini Dasi v. 
J ages war Sue 

[5 B. L. R., Ap., 27 : 13 W. R., 339 

150. Bailiff or na - 

air . — Writ of attachment — A bailiff or nazir has 
authority to break open the door of a shop in order to 
execute a writ of attachment, the previously existing 
law on the subject not being altered by section 27l 
of the new Code of Civil Procedure (Act X of 1877). 
DaMODAR PaRSOTAM V. ISHVAR JETHA 

[I. L. R., 3 Bom., 89 

See Sodamini Dasi v. Jageswar Sur 

[5 B. L. R., Ap., 27 

151. Process of at- 

tachment against person or goods — . Breaking open 
doors . — A nazir or sheriff cannot, under a wut of 
attachment, break open a defendant’s dwelling-house 
to execute civil process against his person or goods if 
the outer door is closed and locked, even when he 
finds that the defendant has absconded to evade such 
execution The privilege extends to a man’s dwell- 
ing-house or out-house or any office annexed to the 
dwelling-house, hut not to a building standing at a 
distance from the dwelling-house and not forming 
parcel of it. If, however, the outer door of the 
defendant’s dwelling-house be open, and the sheriff 
or nazir enter, he may afterwaids break an inner 
door to take the goods. Bai Kuvar v Vended as 
Gangaram . . .8 Bom., A. C., 127 

152. Madras Reg, 

IV of 1816 , 5* 30. — Personal property only liable 
to attachment m execution of Village Mfmsiffs de- 
cree — Under Regulation IV of 1816 the decrees 
of Village Munsifs cannot be executed against other 
than personal property. Such decrees can be exe- 
cuted by a transferee of the decree and against the 
representative of a deceased judgment-debtor. Ka- 
land an v. Paxrichi . 1. 1*. R., 9 Mad., 378 

(jb) Alternative Decree, 

153. Decree for delivery of 

moveable property . — Specific alternative amount 
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EXECUTION- OE DECREE — continued. 

& MODE OF EXECUTION — continued. 

(b) Alternative Decree— continued. 

Decree for delivery of moveable pro- 
perty — continued. 

payable m money.— Where a decree is for the deli- 
very of moveable property and states the amount to 
be paid as an alternative if delivery cannot be had. 
the goods must be delivered if capable of delivery, 
7r ^P^hle of dehveiy then assessed damages 
should be paid Kashee Nath Kooeb v Deb- 
kbisto Ramanoo j Doss . 10 240 


EXECUTION OP DECREE — co ntinued, 

8. MODJS OF EXECUTION — continued. 

(f) Costs — continued. 

Decree for costs in rent suit —continued. 
charge upon a talook m respect of which the suit was 
instituted and cannot be executed against it A sub- 
sequent purchaser of a share of such talook does not 
become liable as such for any portion of the costs due 
under such decree Roma Peosunno Singhee v. 
Boyeanto Nath Ghosal . 3 C. L, R. 3 504 

(9) Damages*. 


154. 


(c) Attachment, Removal op. 


— r , — decree declaring attach- 

inent should be removed, — A decree declaring 
that an attachment should be removed cannot be exe- 
cuted for money. Boydo Nath Shaw v. Shum- 
bhoo Ramnutee . , , 25 W. R., 59 


155. 


(d) BOUNDAEIES. 

1 Declaratory decree as to 

r ln7 /y/m rt-h/. <->/*> J m, , - , 


, o - — -^^uicti-cicory aecree as tc 

Doundaries. — Proclamation of decree. — The hold- 
er of a decree which declaies that the boundary line 
laid down in the survey map as the boundary line of 
the plaintiff s permanently-settled estate is not the 
true boundary line, is not entitled either to have the 
^ ecre ? P rocl ^ me(1 011 the spot or to have the line 
erased from the survey map Rajkrishna Singh 
v. Collectob op Mymensingh . 19 W. R 232 


156. 


(e) Cancelment op Lease. 


157. 


, . 7 7 Decree for cancelment of 

iease.--A decree for cancelment of a lease is virtu- 
ally one for possession m supersession of that lease, and 
may he so executed by a Court under Act X of 1859 
by which it has been passed. Mahomed Baez Chow- 
bey v. Shib Doolakee Tewaeee . 16 W. R, } 103 

(/) Costs. 

. Costs against guardian of 

° r MfBAgev of lunatic’s estate — 
The Courts have discretion to allow, if the circum- 
stances of the case require it, execution of a decree 
for costs to be taken out against a guardian of a minor 
or a manager of a lunatic's estate Omeao Singh 
4>. Peemnabain Singh , . 24 ^77. R 264 

See, however, Tara Soondhree ® Hash Mto- 
JABEE • • . . 12 W. R., 78 

Brojo Mohvn Mojoomdar v. Koodro Nath 
Sttbmah Mojoomdar . 10 w. R.j 192 

Komui. Chundeb Sen v. Subbessur Doss Goop- 
” 21W.R., 298 

an vTf o HB » A:FTTT00l: ' IAH: Chow;d hby ft. Abedoo- 
nissa Bibee * . . 17 W. R., 374 

Bbejessubee Dossee v, Kishobe Doss 

[25 "W. R., 316 

158. 


A decree for costs incurred in a rent suit is no 


159 Decree for damages. — Pro- 

cedure laid down for working out an incomplete de- 
cree for damages. Muneeeun v. MuSbehun 

[13 W, R., 139 

(k) Declabatoey Decree. \ 


Declaratory decree.— Exo- 


160. 

cution cannot be obtained on a merely declaratory 
decree. Muniyan v. Pebiya Kulandai Ammal 

[1 Mad., 184 

Jeoba Khan Singh ©. Thakooeee Singh 

[2 N. W., 303 

161. 


- 7 Decree giving 

party a right to a recurring payment of uncertain 
sums— A. decree declaring a party entitled to 
a constantly recurring right to receive certain pay- 
ments 111 kmd, valued at a certain annual sum, can- 
not be executed according to the provisions of the 
Code of Civil Procedure, Tata Chaeiab v. Sin- 
gaba Chaeiab . . I. L. R., 4 Mad., 219 


(«) Immoveable Pbopeety. 


162. 


- Decree for sale of immove- 


OMXC UJL xxiimove- 

at)le property. Purchase of property by decree* 
holder’s brother . — Execution of decree against judq * 
ment-debtor* s person.— Eguity, justice, and good co n - 
science — W, the holder of a decree for money 
which ordered the sale of certain immoveable pro- 
perty m satisfaction of its amount, applied for execu- 
tion of the deciee, praying for the arrest of the iudg- 
ment-debtor W’s brother had previously purchased 
such property at a sale m execution of another decree 
against the judgment-debtor, paying a small amount 
for it, in consequence of the existence of his brother's 
decree. Held that, under these circumstances, ap- 
plying equity, the decree should in the first place fie 
executed against such property, and not against the 
person of the judgment-debtor. Wali Muhammad 
v . Tueab Ali . . I. Ii. R., 4 AIL, 497 

0‘) Instalments. 

103, — — Decree payable by instal- 

ments. — Waiver of default m payment.*— Eight to 
execute for whole decree.-^Whevo a judgment-debtor, 
by the terms of a decree, was ordered to pay the 
amount decreed by instalments, and failed to pay 
two of such instalments, but subsequently paid them 
m together with a third,— Held that as the decree- 
holder had taken out the amount paid in, he had lost 
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DIGEST OF CASES. 


( 1902 ) 


EXECUTION OE DECREE— cowZmwed. 

8. MODE OF EXECUTION— continued. 

(j) Instalments — continued , 

Decree payable by instalments — continued . 

his right to execute the unpaid balance o£ the decree 
till a fresh default had been made. Hue Pershad 
«?. Khowanee . . . .5 N. W., 18 

164. Ground for 

making default in 'payment of instalment under de- 
cree — Arrest by another creditor — It is not a valid 
leason tor the non-payment of an instalment of a 
judgment-debt when due, that the judgment-debtor 
was pi evented from paying it by having been ai rest- 
ed by his judgment-creditors for another debt three 
days before the date on which the instalment w is 
payable. Kalee Churn Singh v Boodh Ram 

[5 3SL W., 77 

(k) Joint Property. 

165. Decree in suit for immove- 

able property sold in execution for debt of 
one member of joint family. — Declaration of 
Lien m decree. — In a suit by certain membeis ot a 
joint Hindu family to recover from the auction-pur- 
chaser certain immoveable property which had been 
sold in execution of a decree against one member 
of the family, a decree was obtained for possession 
subject to a lien m favour of the defendant for the 
repayment o± the debt for which the original decree 
had been made, with interest at 6 per cent, up to date 
of realisation. Meld that the condition in favour of 
the defendant was not a decree, and could not he 
tieated as such so as to he capable of being put 
in execution. Ramanagra Singh v Ramyad 
Singh 5 C. X». R., 176 

160. Decree against joint im- 

moveable property. — Sale of undivided shaie . 
— Where an execution-debtor is jointly interested 
with another person in immoveable property which 
the execution- creditor seeks to sell m execution of 
bis decree, the ordinary piocedure for a Court execut- 
ing the decree to adopt is to put up for sale the 
right, title, and interest of the judgment-debtor m 
bis undivided share of the property to he sold. 
Mathuradas Govardhandas v. Fatmaulka Be- 
<3am .... 5 Bom., A. C„ 63 

167. Decree naming 

no specific shares . — In execution of a decree which 
merely declared that the nght of a judgment-debtor 
in certain property extended to two thirds of it, the 
lower Court divided the property before selling the 
debtor's share. Meld that as the decree did not 
specify that any particular portion of the property 
belonged to the debtor as his share, his nght, title, 
and interest m the property could only he sold, and 
that the determination of this nght must he left for 
future adjudication between the purchaser and the 
co-sharer of the debtor, unless an arrangement could he 
arrived at. Atmaram Kaliandas v. Fatma Be- 
gau .... 5 Bom., A. C., 67 

168. — — — Family dwell- 

ing -house. —J 0 'int property. — Act VIII of 1859 , 


EXECUTION OP DECREE —continued, 

8. MODE OF EXECUTION— continued. 

(k) Joint Property — continued . 

Decree against joint immoveable pro* 
perty — continued 

s. 224 — A decree-holder purchased, m execution of 
his decree, the nght, title, and interest of the judg- 
ment-debtor, a member of a joint Hindu family, 
in the family dwelling-house and land attached. 
Meld per Norman, Trevor, Loch, and Bayley, JJ. 
— That section 224 of Act VIII of 1859 did not apply ; 
that A. was entitled to actual possession of the share 
of ms judgment-debtor in the house as well as m the 
land, but his share must he marked out so as to cause 
the least possible mconvemenee to the other members 
ot the family. Fer Kemp, J — An equivalent in 
value of the shaie m the house should he apportioned 
to him out of the land, which greatly exceeded the 
dwelling-house m value. Bijoi Kesal Roy v. 

feAMASUNLARI 

lb. L. R„ Sup. Vol., 172 : 2 W. R., Mis., 30 

Eshan Chunder Banerjee v. Nund Coomar 
Banerjee ... 8 W. R* 230 

See Rughoonath Panjah u. Lucehun Chunder 
Dullal Chowdhey . . 18 W. R„ 23 

169. Family dwell- 

ing-house . — Suit by purchaser of a decree for the 
debtor's share in a family dwelling-house, with gar- 
dens and tanks Meld that, as the suit was for a 
share of the house and ground, howevei worthless 
the land might appear without the residence, or how- 
ever mconvenxent might be the mtiusion of a stranger, 
the plaintiff was entitled to an adjudication of his 
claim to the land. Buddun Chunder Maduck v. 
Chunder Coomar Shaha . 5 W. R., 218 

170. Family dwell- 

ing-house. — In a suit for possession by the auction- 
purchaser of a judgment-debtor's share m a family 
lesidence, possession was ordered to he given to him 
so as not to annoy or insult the inmates of the house ; 
and as the plaintiff could not use tfie family staircase 
without exposing the ladies of the family to annoyance, 
and was obliged to build a separate staircase, he was 
held entitled to compensation to the value of his 
share in the family staircase Oodhoy Chunder 
Mullick. v. Pitamher Pyne . 6 W. R., Mis., 75 

171 . — Family dwell- 

ing-house . — Sale in execution of decree . — Share in 
joint family property. — Service rents . — Might of 
purchaser . — Where the interest of one of several 
joint tenants m a family dwelling-house and in 
certain lands let out on service tenure is sold in exe- 
cution, the purchaser is entitled to joint possession of 
the dwelling-house with the other shareholders, and 
also to a right to share in the service rents. JBijoi 
Kesal Moy v. Samasundan , JB. L. M., Sup, Vol., 
172, commented on. Rajanieanth Biswas u. Ram 
Nath Neogy . . I. L. R., 10 Calc., 244 

(Z) Maintenance. 

172. Decree for future mainten- 

ance, — Arrears of maintenance, — Arrears of main- 
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DIGEST OF CASES. 


EXECUTION- OF DECREE — continued, 

8, MODE OF EXECUTION —continued. 

(1) Maintenance — continued . 

Decree for future maintenance— continued. 
tenance can be recovered by process of execution m 
a suit in which a decree is passed providing for the 
payment of future maintenance. Where they can be so 
recovered, they cannot be made the subject of a fresh 
suit. SlNTHAYEE V. THANAEAPTJDAYEN alias PoN- 

diiy Udayan . . . . 4 Mad., 183 

173. Decree for monthly main- 

tenance.— Ciml Procedure Code, 1859 ss 201 210 

Zi:l^ rT / f J 861 \ S - 15 - A Se- 
ance to be paid at a certain rate per month stands on 

the same footing as a decree ordering payment bv 

instalments where the decree-holder may apply for exe- 

eution from time to time as the instalments fall due 

^ a £]f T ue / xecutl0n under sections 201 

XYTTT p HI ° f 1859, and section 15 of Act 

AAIII of 1861- Peaeeenath Bbohmo v Jitgkms- 

Stteee a has Rakhalee Dossee . 15 W. R. s 128 

174. Decree declaring right to 

maintenance, and directing payment of ar- 

^ ? 7 rde /J 07 f f u,e V a V men ^ s — Maintenance 

subsequently falling due, , and enforced by fresh suit 
or by execution of decree —Where the Civil Couifc 
upon the suit of a Hindu widow for maintenance' 
makes a decree containing an order m express terms 
to the defendant to pay to the plaintiff the amount 
claamed by her for maintenance during a past period, 
hut as to the future merely declares her right to re' 
ceive maintenance at an annual rate from the defend- 
ant, the proper way of enforcing the right thus de- 
clared is not by executing the decree, but by bringing 
/IF 4 * , Becrees ^oclarmg a right to mainten- 
ance and directing payment of arrears should contain 
an order directing payment of future maintenance 
Vismnr Shahboo v. Manjamma 

[I. D. R., 9 Bom., 108 

r(m) Moetoaoe. 

V T Z 77 Decree on mortgage.— Colla- 

teral security. — Money-decree on bond — The defend- 
ants mort^ed certain property m the mofussil to" 
the plaintiffs m April 1863, and at the same time 
as a collateral security to the mortgage, executed a 
bond m favour of the plaintiffs, and a warrant of 
attornev to eTiTiAmmnrJ£riY,Q«f j t 


( 1904 ) 


175. 


EXECUTION OF DECREE -continued. 

8. MODE OF EXECUTION-c<»Wd. 

(m) Mortgage— continued. 

Decree on mortgage— continued. 
had entered into an agreement for a fresh mortgage 

ff f r T rty f ° r tw “ ut y- two years, the application 
for execution was refused Brajaiuth KuHnu 
Chowdhey v . Gobindmani Dasi 

[4 B. L. R., O. C., 88 
176. — Decree establishing a 

% n<J dir . e0tl:a e Attachment — 

enf ° rce a decree winch establishes a mort- 
gage and directs a sale of the mortgaged memisw 
m satisfaction of the mortgage, it is not°nec™ to 
“ Sae a “ attachment. If the decree contains, Z i? 
ou a ht to contain, a direction for sale of the mort- 

*H?it Prer ? 3eS ’ t le proceeding under such a decree by 
attacbment is unnecessary as well as expensive and 
dilatory. The direction for sale in the deereo is m 
itself sufficient authority for the sale. That direc- 
mcrtl 8 f T‘ ded °“ tbe specific hen or charge on the 

S «^ters. , sss arsrtf s 

»-2ii£2?r 

" — Decree for enforcement of 
mortgage. Execution limited to mortgaged pro- 

p Z%rf amty r K - bro ^ ht *° saI ° ia 

simple decree for money which he held against P 
certain property and purchased it himsolf. I’he pro- 

sold y Zb2l eC V° V nort ^° a * the time It was 
sold. Subsequently a deciee was obtained against P 

enforcing tins mortgage, of which If. be<Lno the 
holder K. sought to have this decree executed not 

nronertv^ 10 ! mor *® a j= od Property, hut against other 
property belonging to P. JECeld that if K. purchased 
the property knowing that it was mortgaged, or if m 

?rrm n than if he P-cfaKfor a 

less sum than it would otherwise have fetched if 

tlon^thrd 111 ^ 16 H a I l0W llim to “ obt ain satisfac- 
tion of the decree out of the other property of P 

Gcxab Singh v Pemian . I. L. ^5 111, 842 



178. 


Decree for sale of mort- 

'"Application for execution be * 

'n/VOlW! V _ .1 T-rv „ 


Ar; a.u«ui-cBuucaineacnereonsoonafte] 

the bond was executed. In accordance with a cove- 
nant m the mortgage-deed, the mortgagees entered 
into possession and receipt of the rents and profits of 
the estate, which they were authorised to receive for 
five years from the date of the mortgage. Thev re 
warned m possession for six years, and then, more 
than one year having elapsed since any proceedings 

Sm e nf C +>, IOn £ ad been taken ' they ®PPM for execu- 
toon of their decree against the mortgaged pronertv 

Sitff-f i unsdlc tion of the Court' 

th 7 ^cation were granted, the exe- 

ntwVf +w de v re l must be limited to property 
^ Wblch , was the sntjeet of the mort- 
gage. There being evidence to show that the parties 


gaged property. — application for execution he 

fore tmiealtowed for payment. —Act IV of 1882 ss 
Z’ 88 application for execution of a decree for 

ltlVonlfmCr^ ssed under sectlon 88 of 

torted f ProperfcyAct )> and which 

s#gnpa 

[I.L.R., 7 All,, 104 


179. 


Beng, Act V/I 
- Attachment of 


of I6684 Surplus sale-proceeds 

Zfz zi7zr ds -~ r ^ p^has 

S Ben' al Act VH XT a * a sa ^ 

the purchaser of alecree JLswl mumT fl ly b , eCame 



( 1905 ) 


DIGEST OF CASES. 


( 1906 ) 


EXECUTION OF DECREE-co^tatf. 

‘ 8. MODE OF EXECUTION — continued. 

(m) Mortgage — continued. 

Decree for sale of mortgaged property 

— continued 

that the purchaser was not entitled to execute the 
deciee against the surplus sale-proceeds under such 
sale, although he abandoned his lien on the pioperty. 
GoLTJK CHBNDER MAHINTA v SlTRBOMANGALA 

Dabi . I. L. It., 6 Calc., 711 : 8 C. L. R., 189 

(n) Partition. 

180. Decree for partition of 

property partly ascertained and partly un- 
ascertained. — Part execution — In the corn fee of a 
suit for declaration of right to property and for par- 
tition, a compromise was entered into by which it was 
•agieed that certain pioperty already ascertained 
should be divided in certam proportions, and that cer- 
tain other property not yet ascertained should, on be- 
ing ascertained, be partitioned on the same basis. The 
Court merely recoided the compromise, and declared 
that the decree should be according to terms theiem 
set out Held that this decree could only be executed 
as to the property which had been ascei tamed as di- 
visible, and that as to the other property the decree 
must be taken as declaratory only. Pam: Lapit Ram 
v. Chooaram. Chooaram v. Ram Lapit Ram 

[40. L.R., 97 

181. Decree for share of undi- 

vided plot of land and removal of trees 
thereon. — Separation of share — Civil Procedure 
Code, s 265 —Act XIX of 1873, ss. 107—110 —Par- 
tition of mahal — M obtained against R a decree for 
possession of “a one-foui th share of the two fallow 
lands. Nos 490 and 541, measunng 7 bighas and 
2 bighas 16 biswas respectively, after removal of 
the trees planted thereon 39 The Court, in executing 
the decree, placed the decree-holder in joint posses- 
sion of the two plots to the extent of the one-fourth 
share decreed to him, but declined to remove the 
trees until the said share had been specifically ascer- 
tained and partitioned by the Collector in reference 
to section 265 of the Civil Procedure Code Held 
that the decree could not be understood to entitle the 
plaintiff to remove the trees from a larger area than 
that to which he was entitled under that decree ; and 
that, so long as that area remained joint and unascer- 
tained, the plaintiff could not execute the decree m the 
manner sought Held also, that the decree in the 
present case could not be called a "decree for the 
partition or for the separate possession of a share of 
an undivided estate paying revenue to Government,” 
within the meaning of section 265 of the Civil Proce- 
dure Code, so as to require the intervention of the 
Collector for the purpose of executing the decree? 
and that the Court of first instance, in order to meet 
the exigencies of the decree, should have separated 
the one-fourth to which the plaintiff was declared 
entitled, and, in executing the decree, should have 
ordered that the trees standing on the one-fourth 
area should be uprooted. Ram Dayaii v Mkgtt 
Lai* . . . . I. h. R,, 6 All., 452 


EXECUTION OF DECREE— continued. 

8, MODE OF EXECUTION — continued. 

(o) Partners 

182. Decree against one of se- 

veral partners m firm. — It is an improper way 
of executing a decree obtained peisonally against one 
of the several partners of a firm to seize part of the 
partneiship property, to sell that part, and then dis- 
tubnte the proceeds between the execution-creditor 
and the other partners of the firm. Keshav Gopal 
Ginbe v. Rayapa . . .12 Bom., 185 

(p) Possession. 

183. Order for delivery of pos- 

session. — Civil Procedure Code , 1859 , s. 223 — 
Semble,—A. decree which is not a decree for posses- 
sion cannot, under section 223, he executed by an 
order for delivery of possession of property m the 
possession of a third party who has acquired a title 
subsequently to the institution of the suit. Ameer- 
oonissa Khatoon v. Abedoonissa Khatoon 

[16 W, R., 307 

184 . Decree for possession.— 

Civil Procedure Code, 1859 , s 223 — Removal of 
building . — Decree for Tchas possession . — If m exe- 
cuting a decree for khas possession it is necessary to 
remove any of the defendants from the land covered 
by the decree, the Court, on apphcation, is authorised 
under Act VIII of 1859, section 223, to remove such 
person? but if the decree is silent as to a build- 
ing situated on the land, it is not within the pro- 
vince of the Court which executes, to direct that 
the building be pulled down. Rad ha Gobinb Sha- 
ha v . Brijendro Co, omar Roy Chowbhry 

[18 W. R., 527 

185. Civil Procedure 

Code, 1859 , s 223. — Possession of house looked up 
by judgment-debtor . — In a case m which the officers 
of a MunsiPs Court were unable to give a decree- 
holder possession of a house, because the judgment- 
debtor had bolted and locked the doors, and the 
Munsif struck the case off the hie, the High Court 
held that the Munsif was hound under the Code 
of Civil Procedure, section 223, to remove the locks 
and to place the decree-holder m possession of the 
house. Gunesh Chunder Shah v Ram Dhtjnee 
Dossee 22 W. R., 283 

186. Civil Procedure 

Code, 1859, s 223 . — Act VIII of 1859, section 223, 
refers to decrees generally whenever they may he 
passed, and piovides that being so passed they are to 
be effectual from the time the suit was instituted, 
so far as parties claiming under a title made by 
the judgment-debtor are concerned, even when such 
title was created before an appeal was filed from the 
order dismissing the suit, and when no decree existed. 
Per Glover, J (Mitter, J. dissentiente ), — When a 
Court of competent jurisdiction has pronounced its 
judgment in a suit, that suit is for the time at an end. 
Where a suit is dismissed and no petition of appeal is 
filed, the suit has no legal existence, and there is no 
suit pending Chttnber Coomar Lahooree v. 
Ggpee Keisto Gossamee . . 20 W. R* 204 
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DIGEST OF CASES. 


( 1908 ) 


EXECUTION OP DECREE — coni mued. 

8. MODE OF EXECUTION —continued* 

(p) Possession — continued. 

Decree for possession — continued 

187. Decree partly m 

occupation of defendants’ ryoti . — ■ Civil procedure 
Code, 1859, ss. 228, 224 — Where a decree is partly 
for a share of land m the occupancy or khas posses- 
sion of the defendants, and partly for a share of land 
in the occupancy of ryots, the decree as to the former 
can only be executed according to section 223 a Act 
VIII of 1859 ,* and as to the latter, according to sec- 
tion 224, Shama 8oondeby Debea v Jarline, 
Skinner & Co 7 W, R, 376 

Reversing on review, SC * 3 W. R, 144 

188. Decree for ij- 

mah property . — Civil Procedure Code, 1859, ss 
228, 224,-~ Where in a suit against certain sutputtees 
and putneedars to lecover possession of a share of an 
rjmak family talook, plaintiff obtained a decree, it 
was held that the Court executing was hound, un- 
der section 283, Act YIII of 1859, to put her m pos- 
session of the immoveable property adjudged, and, if 
necessaiy, to lemove any person who might letuse to 
vacate ; and that her having already been put m pos- 
session, under the provisions of section 224, was no 
bar to her being put into the moie direct and actual 
possession contemplated by section 223 Adoee- 
monee Dassee v, Premchunl Mussant 

[9 W. R., 454 

189. ■ Civil Procedure 

Code,* 1859, s. 224 — Delivery of shares and 
interest %n property. — Plaintiff having only partially 
succeeded m a suit against Rl, G , and otheis for 
possession of ceitain land with mesne profits, ap- 
pealed to the High Court, who gave bun a deciee 
with costs Upon this, all the defendants except 
R and G, apphed for a review, and obtained a modi- 
fication of the High Court's judgment, such as left 
the lower Court's decree standing against R. and G. 
alone Plaintiff th*n applied for execution. Held 
that the only thing that the plaintiff could do m 
these circumstances was to ask for delivery, m the 
mode prescribed m section 224, Code of Civil Pro- 
cedure, of the shares and interest of R. and G , hut 
that the Court in execution was not authorised to 
make any enquiry into the extent or amount of these 
shares in relation to the other defendants. Annola 
Pershal Mookerjee v . Troyluckhnath Paul 
Crowley .... 13 W. R., 123 

190# — — — ~ Civil Procedure 

Code, 1859, s. 224 — An application for execution of 
a decree for possession, asking for the eviction of the 
defendant, is quite different from an application for 
possession under section 224, Act VIII of 1859 
Although the lower Court nghtly refused to grant 
the former application,—^^ that there were no 
grounds for refusing the latter application, except as 
to that part in which the decree-holder asked for an 
order to issue to the ryots to pay rent to him, which 
order would be beyond the purview of that section. 
Gibbon v. Sheo Purshun Misseb 

[17 W. R, 236 


EXECUTION OE DECREE — continued, 

8. MODE OF EXECUTION — continued* 

(p) Possession — continued . 

Decree for possession— continued, 

191. — Civil Procedure 

Code, 1859, ss 223, 224 . — Wheie a decree-holder 
who had leeeived possession under section 224, Code 
of Civil Proceduie, and gave the usual acknowledg- 
ment, was refused khas possession of part of the land 
which defendants claimed to hold as ryots, it was 
held that his proper course was an application under 
section 223, although the case had been struck off the 
execution hie, and that defendants' allegation of 
purchase (their sole plea at the trial) having failed, 
they could not afterwards set up a ryotfci title. Banee 
Muhtoon v Gopeb Bhuggut . 12 W. R, 285 

192. - — Civil Procedure 

Code, ss 263, 264 . — Applying the principle laid down 
m Adoremonee Dossee v. Prem Chand Mussant, 9 
W. R , 454, and Panee Muhtoon v. Gopee Phuggut, 
12 W. R., 285, it was hold that a Mtinsif had juris- 
diction to issue an order for khas possession under 
section 263, Act VIII of 1859, although m the first 
instance he had ordered possession to be given under 
section 264. Hue Kishoee Aulhikary v Sudoy 
Chunler Nunlee . . . 17 W. R, 80 

193. Reversal of de- 

cree giving mortgagors possession — Execution of 
decree made on reversal —Whore a decree under 
which moitgagors obtained possession of mortgaged 
property is reversed, the mortgagees are entitled to 
be replaced in possession and to get complete res- 
titution, and to be placed m the same position as 
they were m befoie the erroneous decree was made, 
even if the decree reversing the erroneous dccroe does 
not provide that the mortgagees should recover 
possession. Koonlun Lall u. Ram Ruoha Sing 

[14 "W". R, 465 

194. Decree for pos- 

session of lands of which plaintiff is partly m pos- 
session. — In a suit for possession ot certain plots 
of land, where plaintiff appealed to be m exclusive 
possession of other lands devolving by the same title, 
the Munsif compelled the plaintiff to alter her 
claim into one for a third oi the whole of the lands 
of which she was entitled to a shaie, and gave hex a 
decree accordingly. When she sought to execute the 
decree, the defendant objected that she ought first 
to execute it in respect of the lands m her possession 
which were alleged to exceed the one-third decree. 
Held that the decree-holder was entitled to execute 
her decree in respect of the lands in the hands of the 
defendant. Radha Kbisto Panjah v. Bamasoon- 
durbe Dossee . . . . 13 W, R., 9 

195. : Decree for speci- 

fied property.— Where it was ordered m execution , 
that a decree-holder should get possession of a speci- 
fied plot out of three into which certain property had 
been divided for purposes of valuation, and if that 
did not satisfy the decree other property should bo 
added from the other plots, — Held that so long as 
any portion of the specified plot remained, the decree- 



( 1909 ) 
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rorfl nnnnTOTSr OF DECREE — continued, 

8 MODE OF EXECUTION— continued, 

(p) Possession — continued 

Decree for possession — continued. 
holder could not fcouch the lemaining plots. Jogen- 
dbo Nath Mullick v. Bijoy Keshub Roy 

[19 W. R., 161 

if) Peincipal and Sueety. 

190. Decree against principal 

and surety. — Interest. — It sued M. y B , C„ and P. 
for money due for goods supplied Separate soleh- 
namas were filed hy each of the four defendants, m 
which they admitted the debt, and each undertook 
to pay one fourth thereof, with intei est, by instal- 
ments , and each furthei agreed that if the other 
three should make default and the amount due by 
them should not be realised by the sale of their pro- 
perty, then he should be liable to make good the de- 
ficiency. A decree was passed by the Court in accoi d- 
ance with the terms of the solehnamas. C. and P. 
each paid up their fourth shares, but M and B. 
having failed to pay, B. applied for execution agamst 
C. and P m respect of the liability of M and B. 
Held that, in the absence of proof that the whole 
property of B. had been exhausted, Bis apphcation 
could not be allowed. Where a decree for payment 
of a certain sum with interest was passed against 
certain defendants as principal debtors, and against 
other defendants as sureties, and it appeared that 
the decree-holder had allowed time to the principal 
debtors for the purpose of increasing the amount of 
interest , — Held that the deciee-holder was not en- 
titled to interest after the tnne when he might and 
ought to have put up the property of the principal 
debtors for sale, when possibly it might have realised 
the whole of* the debt then due Ramanund Koon- 
doq v . Chowdhby Soondeb Nabain Sabungy 

[I. L. R„ 4 Calc., 331 

(r) Peoduoe op Land. 

197. Decree for produce of land — 

Execution for future produce. — Decree before Civil 
JProcedure Code , 1859 — In the execution of a decree 
for land passed prior to the enactment of the Code of 
Civil Procedure, in which the value of the produce 
of the land was given to the plaintiff up to the date 
of the decree, it is not competent to the Court execut- 
ing the decree to grant further pioduee up to the 
date of execution. Chinnaiya Chetty v. Nabana- 
paiya ..... 6 Mad, 15 

(«) Removal or Buildings. 

198. Decree ordering removal 

of walk — Civil Procedure Code ( Act X of 1877), 
ss. 235 and 260 . — Special appeal, Power of High 
Court tn — Upon an application under section 235 of 
Act X of 1877 (Civil Procedure Code) for the execu- 
tion of a decree, which directed the judgment-debtor 
forthwith to pull down and remove such portion of a 
wall as had been erected by him upon the wall of the 
decree-holder, the mode in which the. assistance of 
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Decree ordering removal of wall — conti* 
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the Court was required to be given was stated in 
column (y ) of such apphcation to he by giving the 
decree-holder possession of his wall by pulling down 
the wall ere'eted thereon. The Court directed an 
order to issue to the nazn to remove the judgment- 
debtors wall from the top of the decree-holder s wall. 
Reid that the decree-holders apphcation could not 
be granted in that form, and that he should have 
asked the assistance of the Court to be given m the 
way provided for by section 260 of Act X of 1877, by 
the imprisonment of the judgment-debtor, or the 
attachment of his property, or both Held also, that 
the Court was wrong in passing the order it had, hut 
that it should have pointed out to the decree-holder 
the manner m which he should have asked the assist- 
ance of the Court to be given and the remedy to 
which he was entitled , and that, upon such amended 
apphcation being made, the proper course to pursue 
was to serve a notice on the judgment-debtor, direct- 
ing him to comply with the order contained in the 
decree within a time to be fixed by such notice ; and 
that if he failed to comply with such order within 
the time so limited, the Court might then, at the in- 
stance of the decree-holder, make an order, either for 
the judgment-debtor’s imprisonment, or for the at- 
tachment of his property, due regard being bad to the 
pi o visions of section 260 in the latter case Held, fur- 
ther, that the High Court, m special appeal, should 
not vary the order for execution which had been passed 
in such a way as to give the decree-holder that relief 
for which he did not ask. Pbotap Chundeb Doss 
v . Peaky Chowdheain 

[I. Ii. R„ 8 Calc., 174: 9 C. L. R„ 453 

(t) Right op Way. 

199. „ - Decree giving passage 

through doorway. — Bempval of door. — Where a 
decree only declared plaintiffs, right of passage 
through a doorway, and to remove the brick-work 
with which it was filled, — Held that, in executing it, 
the decree-holder was not authorised to remove a 
wooden door in existence there Rooknee Kant 
Chowdhby v. Nund Laid Chowdhby 

[25 W. R., 120 

(u) SlEDAB, HEIE OP, DeCBEE AGAINST. 

200. Deere© against heir of 

Sirdar. — Suit on decree — The mode of enforcing 
agamst a Sirdar’s heir (who is not a Sirdar) a decree 
passed by the Agent’s Court against that Sirdar, is 
by a suit founded upon the decree. Govind Vaman 
v. Saehabam Ramchandba . I. Xj.R., 3 Bom., 42 

9. EXECUTION OF DECREE ON OR AFTER 
AGREEMENTS OR COMPROMISES. 

20L Agreement of parties not 

embodied in a decree. — Execution cannot be 
issued upon a razmamah, unless the terms of it are 
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’Agreement of parties not embodied in a 
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embodied m a decree of the Court. Daebba Ven- 
KATTA SASTEI V. VUBELLA GANGAIA J3x PARTE 

Vubella Gangaia ... 2 Mad., 305 

202. Compromise of suit.— De- 

cree made on razmamah after lapse of five years — 
Execution of decree on razmamah — A suit was com- 
promised by a razmamah which requued that a decree 
should he passed m conformity with its terms. The 
Munsif, instead of passing a regulai decree, endorsed 
an informal order on the razmamah, and five years 
afterwards, upon an application for execution, the 
Munsif made a formal decree and ordered its execu- 
tion. The Civil Judge considered this proceduie 
erroneous, and ordered that the deeiee should not he 
acted on Held that it was competent to the Munsif 
to make a decree in pursuance of the lazmamah upon 
the application of the party mterested, even after an 
interval of five years , and that the decree having 
been properly made, the Judge had no authority to 
direct that it should not be acted on. Venkata- 
bamana Hodai v Bapanna Pai , 7 Mad., 103 

203. Application to execute 

solenamah made after decree. — Where paities 
to a suit which had been decreed entered after 
remand into a compiomise and filed a solenamah m 
accordance with which the case was decided, — Held 
that an application to execute the solenamah was not 
a proceeding taken on the basis of the decree, and 
was illegal. Peeo Mauhtjb Siecae v . Bissttmbhub 
Siboab 15 W. R., 514 

204. Agreement not to execute 

decree, — Injunction to restrain execution — Civil 
Procedure Code , 1859, s. 206 — Where a decree-holder 
agrees for a good consideration not to enforce Ins de- 
cree, the Court may legitimately on the suit of the 
opposite party issue an injunction against the former 
not to do what he lias agreed not to do, section 206 
notwithstanding. Nubo Kishen Mookeejee v. 
Debnath Roy Chowdby . 22 W. R., 194 

205. Agreement not to execute 

unless on a contingency. — Agreement to give 
good title — Certain property was handed over by a 
judgment-debtor to the decree -holder for the purpose 
of satisfying the decree, and an arrangement was 
made between them under which it was stipulated 
that if, within a given interval, there should hereafter 
be found to be a defect m the title of the judgment- 
debtor, and the deciee-holder should he dispossessed, 
then whatever the unrealised portion of the amount 
of the decree, the decree-holder should be at liberty to 
realise it by execution of the decree. Held that the 
reasonable construction to be put upon this agreement 
was that if there appeared to be a defect of title to any 
portion of the property handed over, and the decree- 
holder should be dispossessed of it by reason of such 
defect, then the transaction was to be put an 'end to, 
and he was to revert to his original right. As a part of 
the agreement, the judgment-debtor was held to have 
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waived the benefit of the law of limitation if the 
event should happen upon which the deciee-holder 
was entitled to fall back upon and execute his decree, 
Roy Ltjchmeeput Singh v . Jowahue Ali 

[18 W, R., 497 

206. Agreement for execution 

in a particular manner. — Agreement made be- 
fore decree — An agreement entered into before 
decree, between a person who subsequently became 
the decree-holder and the defendant, lus debtor, stipu- 
lating that the decree should be enforced m a parti- 
cular manner, is no bar to the execution of that 
decree according to its terms. Sakhabam Ram> 
CHUNDBA DlKSHIT V. GOVIKD VAMAN DlKSHIT 

[10 Bom., 301 

207. Second execution after 

debt has been realised under the first and 
misapplied.— Agent not authorised to receive 
amount of decree. — Execution was issued upon a 
decree, and the proceeds of the execution paid over 
by the officer of the Court to the muktear of the 
execution-ci editor, and misapplied by him. A second 
execution was afterwards issued under the same 
decree m ignorance of the first. Held that, although 
the muktear may not have had authonty to leceivo 
the proceeds of the first execution, the receipt of 
such proceeds by the Court officer absolved the oxo- 
cution-dohtor from all further liability ; and that the 
second execution was illegal, and the execution- 
creditor was responsible m respect of it. Ptibtab 
CmraDEB Boeooah v. Bheggobetty Dabea 

[Marsh., 59: 1 Kay, 131 

208. Judgment-debtor acquir- 

ing interest in property after sale m execu- 
tion. — Right to second execution for balance of 
decree — If a judgment-debtor, whose property lias 
been once sold m execution of decree, again acquires 
an interest in the same property, there is no law 
which prohibits the deciee-holder from applying for 
a second sale of the property to satisfy a balance due 
on his decree. Ganesh Peeshad v. Sheo Ciujettn 
Lall 61. W., 197 

209. Execution after satisfac- 

tion. — Decree for possession. — A decree for posses- 
sion once satisfied by the plaintiff ’s being put in 
actual possession, cannot afterwards bo revived or re- 
executed on the plaintiff being dispossessed. Khatoq 
Bibee v . Ferukh Ali . 0 W. R., Mis., 108 

210. ■ Mistake, Agree- 

ment under. — Agreeing to interest at certain rate 
unpaid. — Subsequent execution. — Where a decree- 
holder, under a misconception of the law, asked to 
receive interest, calculating that ho was not entitled 
to more on account of interest than the principal sum 
decreed, and the judgment-debtor did not pay in the 
money, — Held that the decree-holder was entitled to 
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Execution after satisfaction— conformed. 
fall back upon the original decree, and execute it ac- 
cording to its terms. Abed Hossein v Assud Alt 

[11 W. R.,29 

213- Execution after adjust- 

ment out of Court. — Certificates of p art satisfac- 
tion — Act X of 1877 , s. 258 — Where .a judgment- 
debtor has out of Court partly satisfied his decree- 
holder subsequent to the transmission of the decree for 
execution to another Court, but befoie actual execution 
has been applied for, he is entitled, on execution m 
full being demanded, to an ordei fiom the Court to 
which the deciee is transferred for execution, calling 
upon the decree-holder to certify the fact of such 
part payment. Rajendbonath Roy Bahadoob v. 
Chunnoomul . . L L. E,, 5 Calc., 448 

212. Civil Procedure 

Code, 1877, s, 235 . — Section 235 of the Civil Proce- 
dure Code puts on the party applying for execution 
the obligation of stating any adjustment between the 
parties after deciee, that is, any matter not done 
through the Court as well as any agreement through 
the Couit. Paupayya v , Nabasannah 

[I. D. R., 2 Mad ., 216 

213. - — — Civil Procedure 

Code, 1877, s m 258 — An adjustment of a decree 
not certified to the Court by either party within the 
time limited by law, cannot be recognised as a bar to 
execution. Chedtjmbaba Pillai v. Ratna Ammal 

[I. Ii. R., 3 Mad., 113 

214. Satisfaction of decree. — Sub- 

sequent application for execution . — After a deciee 
had been satisfied and the case struck out at the re- 
quest of the decree-holder, he discovered that, by re- 
sorting to a different mode of calculation, be might 
bave recovered moie under the decree. The Court 
refused to reopen the matter, or to allow execution 
for the difference. Codon as v Bulajan 

[Marsh., 211 : 1 Hay, 587 

215. Satisfaction of 

decrees by agreement — One decree aftenoards set 
aside . — By mutual agreement two decree-holders 
entered up satisfaction m respect of their cross- 
decrees. Nevertheless, one of them appealed from the 
decree passed against him and obtained its reversal. 
He then applied to issue execution on his cross-decree. 
Meld that the application could not be entertained as 
satisfaction had been entered. The grounds upon 
which the application could have been entertained 
discussed. Gupinath Roy v Dinabandhu Nandi 

[3 B. L. R., Ap., 62 

216. Settlement of 

case — Subsequent application for execution. — A suit 
having been decreed, defendants appealed, but on 
both paities petitioning to the Court to the effect 
that they had come to a settlement of their differ- 
ences, the appeal was struck off the file The plain- 
tiffs then applied to execute the ouginal decree. Meld 
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that as the Appellate Court did not reverse the deci- 
sion of the first Court, the decree stood good, except 
so far as the plaintiffs, judgment-creditors, were 
debarred from executing it by their own agreement. 
Mewa Sing v. Azeezooddeen Khan 

[13W.R., 311 

217. ■ - - - Intended satis- 

faction. — Striking off execution. — Failure to complete 
satisfaction. — An intimation to the Court of a con- 
templated satisfaction of the decree by arbitration, 
on which intimation the execution case was removed 
from the file, would not preclude the decree-holder 
from suing out execution again, unless it be proved 
on enquny that the result of the pnvate arbitration 
was a satisfaction of the decree in the mode contem- 
plated by the parties. Choonnee Labi, v Doobga 
Pebshad 3 Agra, 252 

218. Application by 

assignee of decree-holder after satisfaction entered . — 
A share of a decree was mortgaged by the decree- 
holder’s vendor, who sold his rights and interests to 
petitioner, who then sought to execute the decree as 
against the judgment-debtor with reference to that 
share. The judgment-debtor having paid m the 
money by order of the Court, and the mortgagee 
having entered up satisfaction of this decree against 
the judgment-debtor, — Meld that there was an end 
to that decree as against any person liable under it 
for the moitgagee’s share. Kbisto Doss Koondoo 
v. Wilkinson . . . . 17 W. R„ 159 

219. — - ■ ■■ - ■ — ' Meed of com- 

promise — Service of idol . — Two brothers executed 
and filed a deed of compromise, dividing between them 
the family property, and a decree was passed in terms 
thereof. Under this decree the elder was to hold 
possession of certain lands, the rents of which were 
to go to perfoim the worship of the family idol The 
younger, however, kept the elder otffc of possession of 
the lands, who therefore performed the worship at 
his own charges, and then took out execution for pos- 
session and mesne profits, m order to recoup his own 
expenditure on the family idols. The elder brother 
having died without executing his decree, his widow 
applied to execute it for the amount of the mesne 
profits due under it. Meld, that the widow was 
entitled to execute the decree for mesne profits of the 
idol lands, without showing that the ceremonies had 
been performed by ber husband out of bis own private 
funds Radhajibun Mustafi v. Taeamonee 
Dossee 

[2 B. Ii. R., P. a, 79 : 11 W. R., P. C., 31 
12 Moore’s I. A., 380 

220. - — ■ — — ■— Refund decreed. 

— Application for further execution — A decree- 
holder attached certain money deposited to the credit 
of a suit in another Court to which suit the judgment- 
debtor was a party, m the belief that the said money 
belonged to the judgment-debtor The money hav- 
ing been remitted from the Couit m which it was 
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deposited to the Court executing the decree, a claim 
•was made m that Court by the party entitled to the 
money. The claim was rejected and the money was 
paid out to the decree-holder, and satisfaction of the 
decree was entered m the register. A suit was then 
brought against the decree-holder, and it was decreed 
that he should refund the sum obtained by him on the 
ground that it did not belong to his judgment-debtor 
Having refunded the money the decree-holder applied 
for execution of his decree. Held that the fact of 
satisfaction being entered m the legister was no bar 
to the application being granted. Lae sum ana 
Chetti v. Narasimhasami . I, L. R., 7 Mad,, 167 

221. — Partial satis- 

faction under arrangements made by Court — Limit- 
ation — Subsequent application for execution, — In 
execution of a decree, an order was made by the 
Court, directing the payment of the rents of certam 
property, which had been attached as they became 
due fiom the mokurandar to the judgment-debtors, 
to be made to the decree-holder to satisfy his decree ; 
and afterwards the execution- case was struck off the 
file. Subsequently, default having been made by 
the mokuraridar m the payment of the rents of 
certain years, and the decree not having been fully 
satisfied, the decree-holder applied for an order direct- 
ing the payment of the rents which were m arrear 
to be made by the mokuraridar m accordance with 
the previous order. Notice having been directed to 
be served on the judgment-debtors, they came m and 
pleaded limitation. Held that as the application was 
not strictly one for fresh execution, limitation could 
not apply ; and that, as the effect of the order in the 
execution-proceedings was virtually to appoint the 
decree-holder receiver under the provisions of section 
243 of Act VIII of 1859, and as the attachment was 
still in force, his propei course was to file a regular 
suit qua receiver agamst the mokuraridar. Rad ha 
Xissobe Bose ^Aetab Chundea Mahatab 

[I. L. R., 7 Calc., 61 

222. Partial satis - 

faction Compromise, — Further app licationfor exe- 
cution. — Surety, — A having obtained a decree against 
P, and C. (the former being made primarily liable), 
took out execution, and on obtaining partial payment 
of the amount due to him by the sale of certain pro- 
perty belonging to P., entered up satisfaction as to 
that amount Subsequently, D., another judgment- 
creditor of P.’s (who had a hen on the properties 
sold m execution of A’s decree) brought a suit 
agamst P and A , seeking for a refund of the moneys 
received by the latter , this suit (to which C. was not 
made a party) was compromised by A , who agreed to 
make a partial refund. Held , on A.’s applying for 
Execution a second time against the representatives 
of C., that the partial satisfaction of the decree entered 
up was binding upon A. so as to prevent a second 
application for execution for the same amount being 
made; and that even were it not so, the refund made 
on a private understanding between them by A, to JD. 
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m the suit brought by T> against P. and A., could not 
be binding upon P,, unless he were a party to the com- 
promise, and much less would it be so as against the 
representatives of C., who was not a party to that 
suit, and theiefore the application could not be en- 
tertained* Wahidoonnissa v Roy Mohabeek 
Pershad Sahoo . . I. Ii. R., 5 Calc., 128 

223. * — Acquiescence — 

Certam propei ty was attached m execution of a decree 
against the judgment-dehtoi in the year 1847. This 
attachment was set aside on the application of persons 
claiming the property as their own These persons 
were sued with the judgment-debtor by the judg- 
ment-creditor, and another decree was passed m 1855, 
declaring the said property liable to sale in execution 
of the decree of 1847. The decree of 1847 had been 
satisfied m part m execution proceedings taken under 
the decree of 1855 against the heirs of tho judgment- 
debtor. Held that the balance of the decree of 1847 
could not be recovered m execution under the decree 
of 1855 against the heirs of the judgment-debtor, 
and that no acquiescence m the past on the part of 
the judgment-debtor under the decree of 1847 could 
render such execution valid Bin da Prasad v. 
Ahmad Ali . . . I. L. R„ 1 All., 368 

224 Claims to at- 

tached property. — A. obtained a money-decree against 
P. declaring eeitam properties belonging to P. liable 
to be sold m satisfaction of it. Other decrees were 
subsequently obtained against B , in execution of one 
of which certain of these properties were sold (subject 
to the lien), and purchased by A. himself ; and in 
execution of another, certain others were sold also 
(subject to the lien), and purchased by C. On A. 
proceeding to execute his own decree agamst P., C. 
sought to have it declared that satisfaction should be 
entered upon it to the extent of the value of the pro- 
perty purchased by A * Held that C. was not entitled 
to appear m the execution-proceeding following upon 
a case to which he was no party. Greeja Bhoosun 
Mitter v. Kishen Kishqbe Ghose 

[7 W. R., 221 

10. EXECUTION BY AND AGAINST 
REPRESENTATIVES. 

225. Right of execution.— Illegi- 

timacy of decree-holder declared after decree,— 
Where a decree was made in favour of persons on 
the presumption that they were legitimate, and by a 
subsequent High Court decision they were found to 
be illegitimate, — Held that they were not precluded 
from executing the decree. Himmcjt Bahadooe v. 

17 W. R., 428 

226. Execution by representa- 

tive.— Illegitimacy, Question of— Civil Procedure 
Code, 1859, ss. 102,105, and 208.— Act % XXII of 

£“The questions which, under section 11, 
Act aXIII of 1861, may be determined by a Court 
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Execution by representative— 

executing a decree, must be between parties to tbe suit 
m winch tbe decree was passed, and must relate to 
the execution of the decree A person who was not 
on tbe record when the decree was made, does not 
constitute himself a party to the suit by applying for 
execution, and a question as to his legitimacy is 
consequently not one which the Court executmg the 
decree is competent to entertain Sections 102 and 
103 of Act VIII of 1859 relate only to proceedings 
pnor to deciee, and not to proceedings m execution 
Section 208 of the same Act does not apply wheie 
the pei son seeking to execute is not a transfeieefrom 
the original decree-holder, either by assignment or 
operation of law. The section does not apply to cases 
where the right to an equitable interest m a decree is 
seriously contested , and was not intended to enable 
a Court to try, on an application for execution, such 
an important question as the legitimacy of an heir 
Since proceedings under section 208, Act VIII of 1859, 
were, by section 364 of the Act, not liable to appeal, 
a suit would, piobably, lie to reverse an order passed 
therein Abldurrissa Khatoor v Amirtjrrissa 
Khatoor . . I. Xi. R,, 2 Calc., 327 

[Ii. R., 4: 1. A., 66 

Affirming the decision of the High Court in 

[S. C. 20 W*. R., 305 

227. Purchaser from decree- 

holder.— Act XXIII of 1861, s. 11.— Civil Pro- 
cedure Code , 1859, s. 208 . — Right of appeal — 
Where a decree had been purchased benami, and tbe 
party alleging herself to he the real purchaser had 
not been put upon tbe record as a party, and an appli- 
cation for execution made by her under section 208 of 
Act VIII of 1859 had been refused, and there was 
a dispute as to who was the real purchaser of the 
decree, — Held that the applicant was not a party to 
the suit within the meaning of section 11 of Act 
XXIII of 1861, and had no right of appeal against 
the order refusing her application. Abidunmssa 
Khatoon v. Amirunnissa Khatoon , I JL. JR > 2 Calc., 
327 , followed Sobha Bibee v. Sakhamtjt Ali 

[I. Ii. R., 3 Calc , 371 : 1 C. h. R., 331 

228. Death of decree-holder. — 

Injunction to restrain execution. — Revival of pro- 
ceedings. — Where a decree-holder, whose right of 
execution has been, by injunction restraining him 
pending another suit from executing the decree, tem- 
porarily suspended, dies, his representative has the 
same rights as he had himself to apply for and obtain 
a revival of the proceedings. Kalyarbhai Dip- 

CHARD V . GHAROSHAMLAL JABTOATHJT 

[I. D. R., 5 Bom., 29 

229. — Ciml Proce- 

dure Code, r ss 207-208 — Representative of decree- 
holder — Where application is made for execution 
of a decree standing in the name of a deceased 
person, the Judge ought, under section 208 of 
the Code of Civil Procedure, in exercise of his 
judicial disci etion, to put one of the applicants at 

II 
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least on the record, and to take such steps as to him 
may seem right and proper for piotectmg the interests 
of other claimants If the deceased died while the 
suit was pending m appeal, the first amendment 
m the record must he to put m place of the deceased 
the names of those persons who were allowed by tbe 
Court to carry on the appeal in his name Abdool- 
lah v. Reasut Hosseir , . 20 W. R., 51 

230. — — - Representa- 

tive of deceased decree-holder — Civil Procedure 
Code , 1859 , s 103 — The claim of a petitioner 
to represent a deceased person for the purpose 
of executing a decree made m favour of the de- 
ceased ouf*ht not to he rejected, hut the Judge 
should, m accordance with the principle of section 
103, Act VIII of 1859, call upon the plaintiff to 
establish his right to represent the deceased. Wooma 
Cheer Mookerjee v. Ltjckhee Naraik Rov 

Chowdhrx . . . 1 W. R., Mis., 10 

231. — Right of repre- 

sentative of decree-holder to execution — Civil Pro- 
cedure Code , 1859 , s. 210 . — The representative of a 
deceased person m whose favour a decree has been 
made, cannot claim execution as a matter of strict 
right ; but must satisfy the Court, under section 210, 
Civil Procedure Code, that it is proper that he should 
be allowed satisfaction of tbe decree, and tbe Court 
cannot determine tbe question without hearing the 
opposite side. Umrith Nauth Chowdhry® Chhr- 
der Kishore Sirgh . . . 21 W. R., 31 

232. Death of judgment-debt- 

or. — Civil Procedure Code , 1859 , s. 210 and s. 
204. — Application to make heir or surety of deceased 
liable . — Delay — An application under section 210, 
Civil Procedure Code, cannot he allowed to succeed 
upon tbe ground which would support an application 
under section 204, and an application under section 
204 must be disposed of on a stafe of facts which 
would give the Judge power to issue the order under 
section 204. Where a 3 udgment- creditoi delays long 
after the death of the judgment-debtor m follow mg 
such debtor’s property 111:0 tbe hands ot his heir, it 
is incumbent 011 him to explain the ieasou ot the 
delay. Ameer Ahmed 1 Velaet Ali Khar 

[20W.R., 422 

233. Civil Proce- 

dure Code , 1859 , s v 210. — Right to execute decree 
against representative where certificate of ad- 
ministration has been obtained— A. decree-holder 
is at liberty, under section 210, Act VIII of 
1859, to follow his deceased judgment-debtor’s pro- 
perty in the hands of the parties m possession, not- 
withstanding a certificate under Act XXVII of 1860 
has been obtained by a third party Dhkpht Singh 
Bahadoor v Rajesstjree . . 15 "W. R., 476 

234. Right of representative 

of co-sharer to execute decree.— Personal 
right,—* The nght of one of several co-sharers m an 

3 Q 
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EXECUTION OF DECREE— continued. 

10. EXECUTION BY AND AGAINST RE- 
PRESENTATIVES— oont irned 

Right of representative of eo-sharer to 
execute decree — continued. 
endowment to recover possession of tlie land from 
which he has been ousted by the other co-shaiers, is 
a personal one, and does not descend to his hens A 
decree for that purpose obtained by him, if not 
executed by him m his lifetime, will become mfrue- 
tuous after his death His widow, however, can 
recover in a regular suit whatever sums he paid out 
of his own funds foi keeping up the service of 
the idols Radha Jeebun Mustopee v. Taea 

Monee Dossee . . .3 W. R., Mis., 25 

235. Judgment-debtor pur- 

chasing share in decree. — A mortgaged cer- 
tain pioperty to B , and afterwards sold a two- 
annas share thereof to C , and gave him an rjara 
of a portion. B. obtained a decree on bis mortgage, 
which decree was purchased by C , who then applied 
for execution. The judgment-debtor A. objected that 
C was not competent to take out execution, being a 
co-sharer and an ljaradar, but this contention was 
overruled Kally Doss Bhadury v Golam: Ali 
Chowdhby - . . . 8 C. L. B ( , 237 

23 6. Representative of minor. — 

Execution by guai dian.-~Death of minor. — When 
a party applies to execute a decree on behalf of a 
minor, his representative capacity comes to an end 
by the death of that minor, and further steps 
m execution, or otherwise, must be taken by the 
legal representative of the deceased, whoever that 
may be. Hflobhur Boy Chowdby v. Jitddq- 
naih Mookebjee . . . 14 W. R., 102 

237 . Decree passed against 

dead man. — Civil Procedure Code , 1859, s 119 — 
Where the sole defendant to a suit dies before de- 
cree, a deciee passed against him on the supposition 
of his being still alive is incapable of being executed. 
Cases falling under Act VIII of 1859, section 119, 
stated. Boopna*rain Singh o. Ramayee Singh 

[3 C. D. R„ 192 

238 . Representative of debtor. 

— Procedure. — Exposition of the pioeedure to he ob- 
served for the execution of a decree against the legal 
representative of a deceased person. Bqodko Narain 
Roy v . Nittyanund Doss , 8 W. R„ 195 

239. — Execution of 

decree where judgment-debtor is dead. — Execution 
cannot issue against the estate of a deceased person 
until there is some one on the record as representing 
the estate. Leeraj Boy v. JBechabam Missbb 

[7 W. R., 52 

240. Execution 

against person as representative — If execution has 
once been duly issued against a person as representa- 
tive of one who is deceased, this person cannot dispute 
his representative character on the occasion of any 
subsequent issue of execution against him as repre- 
sentative. Dheraj Mahatab Chenh v. Pearee 
ftossEE , , ♦ , 6 W. R„ Mis., 61 I 


EXECUTION OF DECREE —■ continued . 

10, EXECUTION BY AND AGAINST RE- 
PRESENTATIVES— continued. 

241. Execution against person 

personally after failure to execute against 
him as representative — Where successive appli- 
cations for execution had been made foi years against 
a party merely as the representative of a deceased 
defendant, it was held that execution could not be 
taken out against him personally as one of the origi- 
nal defendants, even if he were liable in both capa- 
cities. Prem Labl Gossamer v. Hosseeinoodeen 

[13 W. R., 30 

242. Decree against deceased 

person, Effect on representatives,— Civil Pro- 
cedure Code , 1859 , ss. 104 , 208 , 210 ) 249 — When a 
decree has been obtained against A. in his lifetime, 
and A dies before execution. A/s estate is properly 
described m the proceedings in execution as the estate 
of A. (section 210, Code of Civil Procedure) ,* and in 
the certificate of sale the purchaser is properly de- 
clared to have purchased the right, title, and interest 
of A in the property sold, but Ibis procedure is 
impioper m cases m which the debtor dies before or 
pending the suit, and the suit is brought or conti- 
nued against his representative. In such cases 
the representative, and not the deceased person, is 
the defendant (sections 104 and 203), and in the 
notification of sale (section 249) and m the certificate 
of sale (section 259) it ought to be set forth that 
what is sold is the right, title, and interest of the 
representative on the record. Nathi Hari v, Jam- 
ni ..... 8 Bom., A. C., 37 

243. Representative of debtor. 

— Civil Procedure Code , 1859, s. 203 , — Section 203, 
Act VIII of 1859, although it primarily refers to a 
party who has been substituted before decree for 
the original debtor, is equally applicable to a person 
who has become repicsentative of the original 
debtor in execution proceedings, his liability being 
limited to the extent of the property of the original 
debtor which may have come into his hands. Japur 
Hossein v . Hingttn Jan , , 8W, R., 101 

244. * — Execution 

against representative where he has assets hut fails 
to satisfy decree. — If a decree- holder can show that 
assets of a deceased judgment-debtor have come into 
the hands of such debtor’s legal representative, and 
if the representative fails to satisfy the Court that 
he has duly applied such assets, the latter may be 
arrested in execution of the decree Dheeaj* Mah- 
tab Chttnd Bahadoor v. Munmohinee Dassbe 

[12 W . R., 517 

245. — — — - - - — * Civil Procedure 

Code , 1859 , s 203 , — When a decree-holder wishes to 
execute his decree against the heirs of his judgment- 
debtor to the extent of property inherited from the 
debtor and not duly applied by the heirs, he must, 
before he can put section 203, Act VIII of 1859, in 
force, satisfy the Court that no such property of the 
deceased can be found as ho can soil m execution. 
Inbro Narain Misser v, Kristo Ohunber Mahto 

[14 W. R„ 302 
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EXECUTION OF DECREE — continued, 

10. EXECUTION BY AND AGAINST RE- 
PRESENTATIVES — continued 

240. Party in possession of 

property of deceased. — An order was made under 
section 210 of Act VIII of 1859, making the legal 
representatives of a deceased judgment-debtor paities 
to a suit in execution of a decree obtained against the 
deceased in his lifetime. Subsequently the decree- 
holder discovered that certain pioperty which he 
claimed to be the property of the deceased, was in 
the possession of a third person, C. f and he applied 
to have C’s name put upon the record and to be 
allowed to execute the decree against him. Held 
that the Court had no power to put C ’s name on the 
record. Nadib Hossein v . Bissen Chand Bassa- 
bat 3C.L. R.,437 

247. ■■■ - Marriage of party pend- 

ing execution. — “Judgment” — Civil Procedure 
Code , 1859, s 105 , — A party having died while a suit 
against him was pending, his widow was brought 
upon the recoid as defendant, and judgment was given 
against her, which was subsequently affirmed on 
appeal The original decree embraced an award of 
certain wasilat (accruing after the husband's death) 
for which the widow was personally liable. Between 
the original and final judgments she married again, 
and execution of the decree was accordingly sought 
against her second husband, Held that he was not 
liable to summary proceedings in execution, and that 
the term " judgment " in section 105, Act VIII of 
1859, did not include the judgment in appeal. 
BlNDABUN CHUNDEB, SlBOAB V, MACKINTOSH 

[9 W. R. 9 442 

248. — Decree for an account, — 

Personalldecree. — Where a decree ordered a defend- 
ant to give m certain accounts withm a specified 
period, and the defendant survived the period without 
any proceeding being ever taken against him, it was 
held that the decree was binding upon him personally, 
and could not, after his death, be executed agamst bis 
widow and representative. Bidhqo Mookhee Das- 
see v . Beejoy Keshub Roy . 12 W. R., 495 

249. Decree for damages.— Civil 

Procedure Code , 1859 , ss, 102 , 108 — Liability of 
purchaser for personal debt . — A defendant, against 
whom a Principal Sudder Aineen had decreed damages 
on account of certain malicious and wrongful conduct 
towards plaintiff, appealed to the High Court; but 
before the appeal came on for hearing he died. Upon 
this a party (M) sought to ‘he substituted for the 
deceased appellant, not as his legal representative, 
otherwise than as having purchased a share m his 
propei ty, and in consequence liable to he injuriously 
affected if the plaintiff proceeded to execute the 
decree which he had obtained in the lower Court Held 
that the dena-pauna clause in Mis deed of purchase 
from deceased did not make M. liable to pay so pure- 
ly personal a debt of deceased as that which the 
deciee created, and consequently M’s only title to be 
the appellant's legal representative failed. Macleod 

Kunhoje Sahoq . . , 9 W. R., 271 


EXECUTION OF DECREE — continued. 

10. EXECUTION BY AND AGAINST RE- 
PRESENTATIVES— continued, 

250. * Effect on decree of judg- 

ment-debtor becoming by inheritance one 
of decree-holders. — Where a judgment-debtor be- 
comes by inheritance one of the decree-holders m re- 
spect of the same property, or a share m it, the effect 
of the inheritance, either as to a part or as to the 
whole of the decree, is to extinguish it pro tanto. 
Pogose v Ftjkheooddeen Mahomed Ahsan alias 
Adimooddeen Chowdhby . 25 W. R., 343 

251. * Judgment-debtor acquir- 

ing interest in decree as representative. — 
A plaintiff who had obtained a decree having died, 
and the defendant m the suit being one of the repre- 
sentatives of the deceased plaintiff, and as such enti- 
tled to succeed to a share in his estate, — Held that 
the mere fact of the defendant being one of the 
representatives of the deceased did not debar the 
other representatives from executing the decree ac- 
cording to their rights. Wise v. Abdool Adi 

[7 W. R., 133 

252. Right to raise question as 

to validity of decree. — Execution against sons 
of deceased judgment-debtor, — Where the sons of 
a deceased judgment-debtor, whose estate is declared 
by the decree to be liable to sale, are admitted on the 
record as his representatives, they are not entitled, m 
the execution stage, to reopen the whole case, and to 
ask for a decision as to whether the debt incurred by 
tbe father was not for the benefit of the estate, 
or was m some other way invalid under the Hindu 
law and not binding on the joint family. Sheo 
Sahoy Pandey v. Ram Bhunjun Singh 

[23 W. R., 127 

Ramanugba Singh v. Kishen Kishobe Nabain 
Singh . . . . 28 W. R., 265 

Buetoo Singh v. Ram Puemessttb Singh $ 

[24 W. R,, 364 

253. Impeachment of the de- 

cree by a legal representative. — Power of Court 
to review its order of sanction for transfer — Mofus - 
sil JSmall Cause Court Act, XI of 1865, s 21 — Civil 
Procedure Code ( Act XI V of 1882), s 623 — On 
4th June 1879, one A, obtamed a Small Cause Court 
decree against B , the widow of the opponent's se- 
parated brother, and on the 17th November 1881 
assigned it to the applicant. Immediately after the 
assignment the applicant applied to the Court for 
execution, which was ordered under section 232 of the 
Civil Procedure Code (Act XIV of 1882) — neither A 
nor B having appeared to object to it, though notice 
of the applicant's application was given to them. 
The applicant, accordingly, on 6th February 1882, 
recovered RIO from B, in execution Shortly after- 
wards B died, and the applicant applied for further 
execution of the decree against the opponent as her 
legal representative, The opponent admitted that he 
was her heir, but objected to the execution on two 
grounds, viz, ; (1), that the decree had already been 
satisfied, and (2) that the transfer of the decree was 
fraudulent and collusive. The lower Court rejected 
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EXECUTION OF DECREE -continued. 

10. EXECUTION BY AND AGAINST BE- 
PRESENTATIVES — continued. 

Impeachment of the decree by a legal 
representative — continued. 
the application for execution, Folding, as to the 
alleged satisfaction, that it could not be recognised, as 
it was made out of Court, but, as to the second 
objection, that though the sale was duly effected, 
there was fraud and collusion m the assignment 
of the decree The apphcant thereupon applied 
to the High Couit Held that the applicant was 
entitled to execution. As to the first objection, 
the decision of the lowei Court was right As to the 
second objection, there was no evidence of fraud 
or collusion ; and the Court having found that the 
sale was duly effected, the applicant had the same 
light to execute the decree as the transferor A. had 
If the judgment-debtor had been alive, she could not 
have resisted the execution, and, as her legal represen- 
tative, the opponent did not stand m any bettei posi- 
tion. The Court was hound to execute its own decree, 
it being unreversed and in full force. Muechanb 
Ranchoddas v Chhagan Nab an 

[I. L. R., 10 Bom., 74 

II. JOINT DECREE, EXECUTION OF, AND 
LIABILITY UNDER 

254. * Joint decree.— Unchanging 

character of joint decree — When once a joint decree 
lias been given, that decree ever after remains a joint 
decree, any act or conduct of the decree-holder not- 
withstanding. JUOGUBNATH SlNG-H V. AHMED 003 > 
XAH 8W.R., 132 

Oudh Behari Lae v . Brojo Mohuf Lae 

[4 B. Ij. R., Ap., 41 : 13 W. R., 128 

255. Unchanging 

character of. — A joint decree remains a joint deciee, 
notwithstanding the acts of the decree-holder m 
realising his money from one or more of the j’udg- 
ment-debtors separately, for he is entitled to realise 
his debt fiom any one of the debtors, and by proceed- 
ing against one he does not relieve the other debtors 
from their joint liability to him. Nttnkoo Laee v 
Dhuhush Kooer ' . . . 17 "W*. R., 497 

256. * Joint and several 

liability . — On 29th November 1861, A. obtained a 
decree against B., C., JO., and others m the follow- 
ing terms That “ the suit he decreed with mesne 
profits as far as they can he ascertained to he charged 
upon all the defendants jointly and severally ; the 
costs of the plaintiff to be paid by the defendants, 
and each of the defendants to pay his or her own 
costs.” On 6th October 1866, <7. instituted a suit 
against A. to have the sale of certain mouzahs, which 
had taken place in execution of A *s decree, set aside 
This suit was decided by the High Couit m favour of 
C.> and the decision was confirmed by the Pi ivy Coun- 
cil on 14th June 1872. In the meanwhile A . pro- 
ceeded to execute his decree as against B. and JO. ; 
2). objected j the lower Court allowed her objections, 
and the High Court on appeal, on 12th December 
1806, affirmed that decision. The lower Court allowed 


EXECUTION OF DECREE— continued. 

11. JOINT DECREE, EXECUTION OF, AND 
LIABILITY UNDER — continued. 

Joint decree — continued . 

A to pioceed to execute his decree as against I?„ 
and on 2nd June 1866, certain property belonging to 
B. was sold m execution of A ’s decree, and pur- 
chased by A. On 8th August 1866, the Court duly 
confirmed the sale, and ordered the suit to he struck 
off the file. On 5th July 1869, A, stating that 
there was still a sum of money due to him under the 
decree of 29th November 1861, made an application 
praying that the suit might be restored to the file, and 
that the rights of B. m certain propeity might be put 
up for sale. Held that AJs decree being a joint one, 
he was entitled to execute it against any of the de- 
fendants he might select. Waked Aei v. Mueeiok 
Enayet Hossein Aei 

[12 B. 3j. R., 500 : 20 W. R„ 31 

Sreenath Ghose v. Sahib Ram Roy 

[12 B. Ii, R., 504, note : 12 W. R., 304 

Krishto Kishore Chuckerbtttty v. Ram 
Lochitn Burdhtjh 2 W. R,, Mis., 49 

Gopae Pershad v. Ramanooora Singh 

[8 W. R., 201 

Roohoonath Doss v. Aeladeen Pattttck 

[5 W. R„ 9 

257. Joint judgment- 

debtors, Inability of — In executing a joint decree 
against several debtors, it is not open to a Court to 
stay the sale of the property of certain of the debtors, 
upon their offering to pay what they consider their 
share of the amount duo under the decree ; nor can a 
Court, m such a case, upon proper action taken by 
the judgment- creditor, refuse to attach and sell the 
property of any one of the judgment-debtors in satis- 
faction of the entire judgment-debt. The liabilities 
of joint debtors as amongst themselves, if not settled 
privately, can be determined only in another suit- 
Kaely Mohttn Pal v . Dino Nath Chttokerbutty 

[8 C. L. R., 34 

258. — Joint and several 

decree for mesne profits — On an appeal from an 
order passed m execution of a deciee tor possession 
and mesne profits, the High Court laid down the 
principle that, though the decree was m words a joint 
and several deciee for mesne profits, yet where it 
could ho proved incontestably that out of a number 
of defendants any one had been m possession only of 
particular lands or a distinct mouzah or lease, his 
liability to satisfy the decree would m equity extend 
no further than to such particular land, mouzah, or 
lease, and for such land the decree-holder could take 
out execution as against lessor and lessee ; the prin- 
ciple was then applied to the ease under appeal. 
Held, m explanation of that opinion, that as the 
appellant was the lessee of one village, ho could be 
held jointly and severally liable with the proprietors 
(co-defendants), and the decree-holdei could proceed 
against lnm either severally or jointly with those 
defendants, and roaliso the wasilat duo on that vil- 
lage, Gitosh Dutt v, Bufcwusrx Sing-h 

[14 W, R*, 175 
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EXECUTION OF DECREE — continued. 

11 JOINT DECREE, EXECUTION OP, AND 
LIABILITY UNDER — continued 
J oint decree — continued 


259. — 'Release of some 

debtors on payment of part — When a decree-holdei 
having a joint decree agamst several persons deals 
with some of them as severally liable for certain re- 
spective shares, he cannot execute the same decree as 
a joint one agamst the remaining judgment-debtors 
Bissonatfth Tewabby v. Koylashbany Nabain 
Singh 2 Hay, 297 

280. — Release of one 

debtor . — The fact of a decree-holder giving a release 
to one or more of the judgment-debtois who were 
jointly and severally liable, cannot prevent his pro- 
ceeding agamst the others for the balance due Sheo 
Chttbn Laxx v Ram Stteun Sahoo . 18 W. R., 49 

261. — • Release of one 

of several joint debtors . — Having legard to section 
44 of the Contract Act, a release of one of two judg- 
ment-debtors who are made jointly liable for the 
amount of the deciee does not discharge the other 
from liability ; execution can be taken out against 
him Ejam Axi v. Kayamaddi .6C,L, R,, 212 


— m Liability of 

judgment-debtors — When the judgment-debtors are 
jointly and severally liable to pay the decreed amount, 
the fact that one has paid his quota of an instalment 
will not modify his joint liability if default be made 
by the other judgment-debtor, and an order piotect- 
ing the estate of the former from proceedings to 
realise the whole sum decreed is improper Saxig 
Ram v. Ram Sewtjk . 1 Agra, Mis., 14 


263. Satisfaction of 

decree. — Representatives of decree-holder . — Where 
two joint decree-holders, each interested in an eight- 
anna share in a money-decree, issued joint execution, 
and one of them, after the death of the other, received 
the whole amount due under the decree, — Held that 
this was only satisfaction as respects half of the 
decree, and that the representatives of the deceased 
were entitled to issue execution for the remaining 
half Mahima Chtjndba Roy v. Pyabi Mohun 
Chowdhby ,2B.L. R., Ap., 43 : 11 W. R., 262 

284. — Joint share- 

holders^ Debt due to , on mortgaged property — 
A mortgaged property, burdened with the payment 
of an entire debt to two shareholders, is liable to sale 
at the mstance of both creditors separately so long as 
their claims remain unsatisfied The act of one of 
two holders of a bond cannot destioy the hen of the 
other on piopertv pledged to both as security for a 
joint debt. Indubjeet Koonwab v. Bbij Bixas 
* - • • . 3 W. R„ 130 

265. — — Agreement by 

one decree-holder to tahe by instalments . — One of 
several joint decree-holders is not bound by the acts 
of anothei who has compromised with the judgment- 
debtor and agreed to receive payment by ins talm ents 
Baxgobind i7. Bhawanee Deen Sahoo 

[1 Agra, Mis., 18 
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11. JOINT DECREE, EXECUTION OP, AND 
LIABILITY UNDER — continued . 

Joint decree— continued 

See Ihdtjbjeet v. Sewabam alias Muheeeam 

[5 N. W., 16 

— ■ ~ Discharge by 

one of several joint decree-holders —The representa- 
tives of one of several decree-holders conveyed his in- 
terest in the decree to A. Some time afterwards A. 
filed a petition in Court, stating that the decree had 
been satisfied out of Court, and the case was thereupon 
struck out as far as he was concerned Subsequently, 
the other decree-holders applied for execution of their 
share of the decree, but it was objected that the 
decree had already been satisfied by payment to A. 
Held that the other decree-holders were entitled to 
proceed with execution for the amount of their share, 
a joint decree-holder having no power to give a dis- 
charge out of Court to a judgment-debtor for more 
than his own share in the decree Bud hen v m 
Haeezah 4 C. Xt, R., 70 

267. - Separate exe- 

cutions — Execution of share of decree — Joint 
decree-holders are not entitled to apply separately for 
execution of the decree limited to what they consider 
their respective interests in it. Pbannath Mitteb 
v . Mothooenaeth Cheokebbetty 

[6 W. R., Mis., 85 

Indebjeet Koonwae v. Mazum Ali Khan 

[6 W. R., Mis., 70 

Rae Damodhttb Doss v. Bhoianath 

[2X,¥, 413 

268. Application by 

one decree-holder for execution of share of decree.— 
There is no provision of law which allows a decree- 

I holder to apply for partial execution of a decree, nor 
any which allows several joint decree-holders to put 
separate applications foi execution of a decree in 
respect of their several shares. An application made 
by one of several joint holders of *a decree enures 
for the benefit of all, Baxkishoon v. Mahommeb 
Tazam Axxeb . . . . 4N. W., 90 

Contra, Chooa Sahoo v. Tbipooba Dtjtt 

[13 W. R., 244 

269. — $ Complex decree. 

Application for execution of portion of decree — 
When a decree is of a complex nature and grants 
different kinds of rehef to he obtained by process of 
different kinds, there is no valid objection to separate 
applications for partial execution of the decree Ram 
Baesh Singh v. Madat Ali . . 7N. W., 9 

270. — Daftial satis- 

faction — Execution for remainder , — The rule of law 
which forbids application for execution of part of a 
decree does not bar application for all that remains 
due upon a decree where the rest has been previously 
satisfied Tej Nabain Chattebjee v Ram Tenoo 
Mojoomdab . . . . 12 W. R., 370 

271. - — ■ — — Execution of 

portion of decree , — One out of several decree-holders 
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EXECUTION OF DECKEE— 

H. JOINT DECREE, EXECUTION OF, AND 
LIABILITY UNDER — continued. 

Joint decree — continued . 

cannot execute a decree m respect of his own separate 
interest, or otherwise than the deciee as a whole. 
In this case, however, the deciee-holdei was allowed 
to amend his application to execute the decree for 
his own share, and to convert it into an application 
to execute the whole decree, Judoonath Roy v. 
Rax Btjksh Chtjttangee . . 7 W. R., 535 

272. — 1 — — Application by 

joint decree-holder for execution of their share of a 
decree. — Notice of execution — Two out of several 
co-decree-holders applied to the Judge’s Court to exe- 
cute then- share of a decree Reid that this was 
not an application upon which the Court would pro- 
ceed m execution, and that it could not m appeal be 
changed into an application for an execution of their 
whole decree Pernoo Chfndra Mookerjee v. 
Sarada Churn Roy 

[3 B. L. R., Ap., 21 : 11 W. R. s 241 

Nubo Kishore Mojooxrar v. Annund Mohun 
Mojoomdae ... 17 W. R., 19 

Nmn> Cooxar Foutehdab v. Bunso Gopar 
Sahoy . . . . 23 W. R., 342 

273. Civil Proce- 

dure Code , 1859, s. 207. — Execution of share of 
decree —Though one of two or more decree-holders 
may, with the permission of the Court, take out exe- 
cution of a joint decree under section 207, the exe- 
cution must he for the whole decree, and not for any 
fractional share to which the decree -holder may con- 
sider himself entitled, the Court making such orders 
as may he necessary for protecting the interest of 
other decree-holders. Thakoor Doss Singh v. 
Luchmeptjt Doogttb . . .7 W. R., 10 

JUGJEEBUN GOOPTO V. GOLOCK MONEE DEBIA 

[22 W. R., 354 

274. ■ Civil Proce. 

dure Code, 1859 , s 207 — Parties — Where one of 
several persons entitled to the benefit of a decree 
seeks to have it executed without joining the others 
interested, his proper course is to apply to the Court 
under section 207 of the Civil Procedure Code, 1859 
Axatool Rassoor v. LuteIpun . 19 W. R„ 302 

275. — * Right of one 

of joint decree-holders to execution. — Civil Procedure 
Code , 1859, s 207. — A co-decree-holder has no right 
to claim execution unless he satisfies, the Court, with- 
in the provisions of section 207, that there was suffi- 
cient cause for his asking to have execution alone,* 
and in order to do this, the Court must hear all that 
the judgment-debtors have to urge against the ap- 
plication. TJmeith Nabth Chowuhey v. Chunber 
Kishoee Singh . . . . 21 W. R , 31 

278. - — Application 

by some of joint decree-holders for execution. — Civil 
Procedure Code , 1859, s. 206.— All the judgment- 
creditors except one (JR.) having applied for execu- 
tion of a decree for costs against one of the judgment- 


EXECUTION OF DECREE— continued. 

11. JOINT DECREE, EXECUTION OF, AND 
LIABILITY UNDER — continued. 

Joint decree — continued 

debtors, the answer was that she (the judgment-debt- 
oi ) had paid all that was due from her under the 
decree to JR., who had, under Act VIII of 1859, sec- 
tion 206, ceitified the fact to the Court. The Subor- 
dinate Judge, without enqumng into the allegation, 
allowed execution to issue. JReld that the applicants, 
not being the whole of the decree-holders, had no 
right to make the application without showing 
sufficient cause for such a course, — viz., either that 
they did not know of the alleged payment to E , 
and that, if made, it had been made to defraud them, 
or that the defendant was privy to the fraud Nyna 
Kooer v Dqoree Chukd . . 22 W. R., 77 

277. Joint decree- 

holders — Ciml Procedure Code, 1859, s. 207 . — 
Where more peisons than one are interested m a 
decree, any one or more of them may apply for 
execution of it under section 207, but the Court, in 
passing an order in execution of such decree, ought 
to protect the mteiests of other decree-holders, and 
such other peison ought not to apply for second 
attachment of the same pioperty under the same 
decree, but should apply to shaie m the proceeds 
realised by the sale m the execution which has been 
ordered. Abid Ali v. Monnoo Byas 

[2 Agra, 183 

278. — t Ciml Proce- 

dure Code , 1859, s 207. — Where one of several 
holders of the same decree wishes to lake out execu- 
tion, his proper course is to apply under section 207, 
Act VIII of 1859, to execute the whole decree, and 
the Court, if it sees sufficient cause, may admit the 
application^ passing such order as may ho necessary 
for protecting the interests of the other decree- 
holdeis. Indro Cooxae Doss v. Mohima Mohttn 
£oy 15 W. R., 159 

Attseexoonissa Khatqon v. Ameeeoonissa 
Khatoon . . . .22 W. R. 3 204 

Faez Btjksh Chowdhry a. Sadtjt Alt Khan 

[23 W. R. } 282 

279. Absence of some 

decree-holders — Protection of interests of absent . — 
Where some of the decree-holders m a joint decree 
apply for execution, the apph cation may he refused 
or granted at the discretion of the Court, which is 
bound to see that injury is not done to the rights of 
absent decree-holders , but whether the Court does so 
or not, all recoveries in execution so made must be 
for the benefit of all the decree-holders Shib 
Chtjnber Dass v . Rax Chundee Pobbab 

[16 W. R., 29 

280. — — Execution by 

one creditor. — A. and P. obtained a decree against 
C. A. obtained an order foi execution of his share 
in the amount of the decree. C pledged immove- 
able property as security to A., who caused it to be 
sold, JB. applied to the Court for her share of the 
sale-proceeds. The Principal Sudder Ameen refused 



( 1929 ) 


DIGEST OF CASES 


( 1930 ) 


' EXECUTION OP DUCUE-E-contmued. 
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LIABILITY UNDER — continued 
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the application On appeal, — Meld that the ordei for 
execution ought, m express teims, to have reserved 
the rights of the other decree-holders to share m the 
proceeds of the execution. The case was sent back 
that the Principal Sudder Ameen might appoition 
the amount leahsed amongst all the decree-holders 
Tarasitndari Btjrmoui v. Behari Lai. Roy 

[1B.L.R.,A. C., 28 

2S1. Execution of por- 

tion of decree according to extent of the applicants 3 
interest — The effect of a Privy Council judgment 
being that each of two co-plamtiffs was entitled to a 
moiety of a taluk m the possession of the defendant, 
who then purchased the interest of one of them, — Meld 
that the other co-plaintiff could obtain execution ac- 
cording to the extent of her interest in the estate 
Hurbish Chttkder Chowdhry v Kali StrNDEEi 
Debi . I. L. R., 9 Calc., 482 : 12 C. L. R. s 511 

[Ii. R„ 10 I. A., 4 

282. Civil Proce- 

dure Code , 1859, s. 207. — Execution of portion of 
decree — A 3 omt decree was passed in favour of A. 
and B , and A. subsequently applied for execution 
alone, alleging that B. would not join with him m 
the application The judgment-debtor stated, and JB 
admitted, that more than half of the decretal money 
had been paid to tbe latter (out of Court), but the 
Court disbelieved tbe statement, and ordered execu- 
tion to issue for tbe full amount of the decree Meld 
that the Court should, under section 207 of Act VIII 
of 1859, have allowed execution for half the amount 
of the decree only Brojeswari Chowdhranee v 
Tripoora Soondaree Debi . 3C.L. R., 513 

283. — Application bg 

one joint decree-holder for execution in respect of 
his own share — Transfer of decree to judgment- 
debtor v — Civil Procedure Code , 1877, ss 281 , 232 . — 
A joint decree cannot be executed by one of the 
several joint holders in respect only or his share of 
the decree. Pam Autar v Ajudhia Singh, LLP , 

1 All , 231 , The Collector of Shahjahanpur v. Surjan 
Singh, I L. P ,4 All., 72, and JBJaro Banker Sandy al 
v Tarak Chandra Bhuttacharjee, 3 JB. L P , A. C, 
114, followed. When by operation of law one of 
several joint judgment-debtors acquires the position 
of decree-holder in respect of the whole judgment- 
debt, the effect is to extinguish the liability of the 
other judgment-debtors, and the decree cannot be 
executed against them. But when one of them so 
acquires only a partial interest in the decree, the 
effect is not to extinguish the entire judgment- debt, 
hut so much only of it as such judgment-debtor has 
so acquired. Wise v. Abdool Ah, 7 W P., 136 ; 
Pogose v. Eukurooddeen Mahomed Ahsan, 25 W 
P , 343 , In re JDegumburee JDabee, JB. L P , Sup 
Vol , 938 , and Khoshalee v. JNund Ijall, 6 JN - W., 

I,* referred to JBJeld, therefore, where one of several 
joint decree-holders applied for execution in respect J 
of his own share only, and the joint judgment-debtors | 


EXECUTION OF DECREE — continued. 

II. JOINT DECREE, EXECUTION OF, AND 
LIABILITY UNDER — continued 

Joint decree — continued 

under the decree had inherited the right therein of 
one of the joint decree-holders, that the application 
was eontraiy to law, that so much of the judgment- 
debt as had devolved upon such persons had been 
extinguished ; and that application should have been 
made for execution m respect of the entire unextm- 
guished portion of the judgment- debt. Brojeswari 
Chowdhranee v. Tripoora Soonderee JDebi, 3 C L. 
P , 513 ; and JBibee Budhun v JEJafezah,4 C L. P , 
70, followed. Banarsi Das v Maharani Ktjar 
[XL. R.,5 All., 27 

284. Payment out 

of Court to one of several j omt judgment-creditors. 
— Part satisfaction certified to the Court — Appli- 
cation for execution of full amount of decree — 
Civil Procedure Code {Act JJSJIV of 1882), ss. 231 , 
244, 258 — On an application for execution for the 
full amount due under a decree by some of several 
joint decree-holders, the judgment-debtor objected to 
execution being granted for the full amount of the 
decree on the ground that he had already paid off a 
large portion of the money due under the decree to 
JB , one of the joint decree-holders. The payment 
was made out of Court, hut B ., who claimed to be 
entitled to a 12£ annas share in the decree, certified 
the payment in the manner prescribed by section 258 
of the Civil Procedure Code (Act XIV of 1882), and 
represented that his claim had been satisfied in full- 
The other 3 omt decree-holders denied B *s right to 
the 12 k annas share claimed by him, and refused to 
recognise the payment said to have been made to 
him The lower Court disallowed the objection, and 
granted execution for tbe full amount of the decree. 
JBJeld that, regard being had to the piovisions of the 
General Clauses Act (Act I of 1868), the word 
“decree-holder” m section 25S of Act XIV of 1882 
should he read m the plural, and looking at the pro- 
visions of section 231 of the later Act, the Court 
ought not to recognise payments made out of Court, 
unfess made and certified tor the benefit of all the 
joint dociee- holders of any portion of the decree in 
excess of that to which the decree-holdei so paid is 
undisputedly entitled JHeld also that a judgment- 
debtor is entitled to credit for any sum paid bond fide 
to one of seveial jomt decree-holders, and duly certi- 
fied to the Court by the latter, and that the other 
joint decree-holders cannot execute the decree for 
more than their own share Meld, further, that m 
this case the lower Court was wrong m wholly ignor- 
ing the payment certified by the decree-holder B , 
and that it should have determined, first, whether 
the payment to B. was a fraud on the other joint 
decree-holders, and, secondly, what amount the latter 
were entitled to have out of the whole decree, the 
latter being the main question between the appli- 
cants for execution and the judgment-debtor, and 
as such clearly within the scope of section 244 of the 
Civil Procedure Code Myna Kooer v JDoolee Chund, 

22 W P ,77 ; Brojeswari Chowdhranee v. Tripoora 
Soonderee JDebi, 3 C L P , 513 , and Mahima 
Chundra Poy v. Pyan Mohan Chowdhry, 2JB. JL P , 
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11. JOINT DECREE, EXECUTION OP, AND 
LIABILITY UNDER — continued. 

Joint decree — continued 

Ap , 43. Tabtfok Chuotee Bhtjttaohaejee i. 
Divetobo Nath Sanyas 

[I. L. R., 9 Calc., 831: 12 C. L. R., 566 

286. — — — Joint decree- 


- w/cu/ 

fioldevsr^Con&it'ioyictl decree. — J&efusctl of some to 
Jom m applying for execution,— Civil Procedure 
Code, s. 231 —The provisions of section 231 of the 
Civil Procedure Code are not applicable to the case of 
joint decree-holders the execution of whose decree is 
conditional on their joint performance of a particular 
act Fabzand x. AbduIilah . I. L. R., 6 All., 69 


286. 


• Application by 


some of joint decree-holders, — Execution of portion 
of decree , — Where two out of several decree-holders 
petitioned the Court to execute their share of the 
decree (which was for possession and mesne profits), 
and the other decree-holders, though they virtually 
jomed in the application by signifying their consent, 
subsequently retracted their consent, and the original 
applicants declined to proceed with the execution of 
the decree for mesne piofits ,— Eeld that there was no 
application on the part of all the decree-holders to 
execute the decree for mesne profits, nor any applica- 
tion by some of them for execution of the whole 
decree, and that the Court's order directing realisa- 
tion of the unpaid portion of mesne profits was pass- 
ed without any proper application. Quaere ,— Can 
the purchasers of a share in a decree be added upon 
the record, under Act Till of 1859, section 208, as 
co-decree-holders ? Seetaput Roy v Am Hosseist 

[24 W. R. a 11 

■v Civil Procedure 


Cbcfe, 1859, ss 207, 208 . — When a decree is in favour 
of several persons, and out of those persons some 
transfer their interest to a third party, the Court 
would be competent to allow the purchaser to appear 
as co-decree-hold-r under Act VIII of 1859, section 
208, or under sections 207 and 208 together, to allow 
him alone to execute the whole decree, if the Court 
were satisfied that the interests of justice required it. 
Byjnath Sahoo v, Doolab Chand Sahoo 

[24 W. R., 245 

12. LIABILITY FOR WRONGFUL 
EXECUTION. 

Pee Damages— Measure and Assessment 
of Damages— Tobts. 

Pee Damages— Suits tor Damages— 
Tobts. 


288. 


~ 7 • Seizure in execution.— 

a , * - -Inability of judgment-cre ditto r , — 

^ensure of personal property m execution of a decree 
is not an act of the Court, but one of the party him- 
self seeking execution, for which he is liable if any 

S teTSSSiSSS property of a 6tran&,er - 

[3 B. L. R., A. C, 418: 12 W. R., 829 
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Seizure in execution— continued. 

Rash Behary Lall v Wajan 

[12 B. L. R., 208, note : 11 W. R., 516 


289* 


■ Liability of 


execution- creditoi m damages for wrongful leisure, 
— Attachment of stranger’s properly — Measure of 
damages — Certain unthreshed rice belonging to the 
plaintiff: was wrongfully attached by the defendants, 
under a money- decree obtained by them against a 
third party. The attachment had been made nnder 
a warrant which specified the rice m question, and 
which had been issued upon a daikhast presented by 
the defendants m which they prayed for the attach- 
ment of this particular rice as their judgment-debt- 
or's property. The nee, while in the custody of a 
bailiff of the Court nazir m the place where it had 
been attached, was clandestinely threshed and carried 
off by thieves, who left the straw. In a suit brought 
by the plaintiff to recover the value of the unthresh- 
ed nee from the defendants, both the lower Courts 
dismissed the plaintiff's claim, on the ground that 
the theft was not the immediate or probable result of 
the attachment, and that the conduct of the defend- 
ants had not m any way conduced to the loss of the 
rice Eeld by the High Court, reversing the decrees 
of the lower Courts, that the defendants were liable. 
When the wrongful seizure was made at the instance 
of the defendants, the plaintiff's cause of action was 
complete, and was independent of the subsequent oc- 
currence. The theft might have rendered the defend- 
ants unable to restore the rice m specie, but could 
not purge, and was no satisfaction of, the previous 
trespass which rendered the defendants liable for the 
full value of the rice. Goma Mahad Path v . 
Gokaldas Khimji , , 1. 1*. R. a 3 Bom,, 74 

13, STAY OF EXECUTION 


Application for stay of 


290. 

— jlwjl a Levy 

execution.— Civil Procedure Code, 1859, s. 838, 

Application for stay of execution of a decree, "an 

x?T P T e r al / rom which has been med > should > under Act 
VIII of 1859, section 338, be made to the Court of 
Appeal and not to the Court which passed the order 
under appeal. Abbasseb Begum a. Raj Root 
Kooeb • • • IC.D.R.,868 

^ 1 -~ 1 — - Bower to stay execution. 

—Civil Procedure Code, ss, 284, 290 —Decree trans- 
ferred for execution —Where a decree of the High 
Court is transmitted to a Judge for execution nnder 
section 284, Act YII of 1859, and the judgment- 
debtor contends that the balance due on the decree is 
less than that for which execution is sought, the 
Judge has no jurisdiction to enquire into the ques- 
tion, but may, on cause shown under section 290, 
stay execution, pending a reference to the High 
Court. Kishtjb Chttndbr Rato Chotohuy ®. 
Khebat Chunder Ghose , 9 w* R„ 36l 

292. 


. — — , Power of Court executing 

decree to go behind decree. — (Question of $er- 
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EXECUTION OF DECREE — continued. 

13. STAY OF EXECUTION — continued. 

Power of Court executing decree to go 
behind decree — continued 

vice of notice — Where an application is made by a 
judgment-debtor for stay of execution of an Appellate 
Court’s decree, the Court; executing the decree cannot 
enquire mto the question whether any notice was 
served upon the applicant before the appeal judg- 
ment was passed. Mukhdoomun © Bhugwan 
Dass 24 W. R., S3 

293. Application by person not 

party to suit. — Civil Procedure Code, 1859, s 
230 — The Court will not interfere to stay execution 
upon the application of a person not a party to the 
suit, who claims immoveable property liable to be 
taken under the decree The remedy of such a person 
is under section 230 of Act VIII of 1859 Khelat 
Chunder Chose v . Prosun nomoyee Dassee 

[Marsh., 478 

29 4. Security. — Consent. — Execu- 

tion will be stayed only on security being given oi 
by consent. Sagore Chunder Chuckerbutty v 
Sherbourne . . Bourke, O. C., 103 

295. — Civil Procedure 

Code, 1859, s 338 . — Stay of execution pending ap- 
peal — Act XXIII of 1861, s. 38. — Pending the deter- 
mination of the appeal against an order passed in 
execution of decree, the Appellate Court has power, 
under section 338 of Act VIII of 1859, and section 
38 of Act XXIII of 1861, to stay execution. In the 

MATTER OE THE PETITION OE HAR SlEANEAR PAR- 

SHAD . . . . I. L. R., 1 All., 178 

296. Civil Procedure 

Code, s 338.— Stay of execution — A party applying 
to stay execution of a decree under section 338 on 
giving security, is bound to show sufficient grounds to 
the Court for staying it, whether the decree is in re- 
spect of moveable or immoveable property. In the 

MATTER OE THE PETITION OE ISMAIL KOOER 

[B, Ii. R., Sup. *VoL, 1007 : 9 W. R., 448 

297. Act XXJU of 

1861, s. 36 —Security for restitution of money — 
Before staying execution of a decree and preventing 
the decree-holder from receiving the fruits, of his 
decree, or before requiring him under section 36, 
Act XXIII of 1861, to give security for its restitu- 
tion, probable cause must he shown of the judgment- 
debtors inability to recover the money if the decree 
be reversed. Sukhee Monee Debia v. Brojoraj 
Mookerjee .... 17 W. R., 69 

298. Act XXXII of 

1861, s . 36 — Security m execution of decree . — 
Decree against which no appeal brought , — The 

High Court could not, under section 36, Act XXIII 
of 1861, direct the lower Courts to take security in 
the execution of a decree against which no appeal has 
been preferred to it. In re Bhugwan Chunder 
Ghose .... 6 W. R., Mis., 15 

299. Ground for staying execu- 

tion. — Appeal , Refusal to execute pending. — Exe- 


EXECUTIONT OP DECREE — continued. 

13 STAY OF EXECUTION — continued. 

Ground for staying execution— continued. 
cution of a decree for enhanced rent should not ho 
refused merely because the decree has been appealed 
against on a point of law. Theodores v. Abool 
Bueeut Ameenoollah 

[W. R., 1864, Act X, 106 

300. The Court de- 

clined to stay the execution of a decree (1) because 
the applicant has not shown, as he was hound to show, 
something beyond the mere fact of an appeal having 
been preferied against it, and (2) because there 
seemed to have been great delay on his part. Les- 
lie v Land Mortgage Bane: op India 

[17 W. R., 160 

301. - — Pxpiry of time 

for appeal — Power of Court to stay execution — 
Code of Civil Procedure (Act XIV of 1882), ss. 
239, 230 , 243, and 246 — It is not open to the Court 
to refuse to execute a decree against which no appeal 
has been preferred and the time for appealing against 
which has expired. Ishan Chunder Roy v Ashan- 
oollah Khan . . L L. R„ 10 Calc., 817 

302. — — Person sued as 

Government servant ceasing to hold that position — 
A decree was passed by the Principal Sudder Ameen 
against the defendant declaring him personally liable 
to the claim. No appeal was preferred. Meld that 
an order by the Judge, staying execution because 
the defendant, who was sued as a servant of Govern- 
ment, had ceased to fill that position, was illegal. 
Mahomed Tuque Beg v. Wallis 

[2 Agra, Mis., 5 

303. Refusal to pay 

costs of advertising sale . — It is not within the dis- 
cretion of a Court charged with the execution of a 
decree to withhold execution and abstain from sell- 
ing because the decree-holder refuses to pay the costs 
of advertising. The Code does not require the 
decree- holder to pay such costs nuadvance. KlSTO 
KlSHORE GhOSE V . SOOEJONATH SlROAR 

[10 W. R., 354 

304. — — ■ Civil Procedure 

Code , 1859, s. 290. — Px parte decree — A Principal 
Sudder Ameen is competent, under section 290, 
Act VIII of 1859, to allow the stay of execution of a 
decree of the High Court on its original side for a 
sufficient time to enable the judgment-debtor to 
make his application to the High Court for a new 
trial, on the ground that the decree had been obtained 
ex parte without his knowledge. Mirtoonjoy 
Chuceebbutty v. Cochrane . 8 W. R., 202 

305. — likelihood 

of injury from immediate sale . — Where a judgment- 
debtor proved that a sale in execution might be 
stayed, as material injury would otherwise be caused 
to him from the circumstance that the day fixed for 
the sale was so near to the latest safe day for the 
payment of the Government revenue, — Meld that 
good and sufficient cause was not shown for staying 
the sale. Ahmed Reza v, Khujoorunissa 

[13 W. R„ 281 
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13. STAY OF EXECUTION — continued. 

Ground for staying execution — continued 

306. — Allegation of a 

private purchase by the decree-holder. — Whale a 
decree for money was being executed by the sale of 
immoveable property, the judgment-creditor peti- 
tioned the Court to stay the sale for two days, as the 
defendants, the judgment- debtors, had entered into a 
razmamah with him On the same day the judg- 
ment-debtors petitioned the Court to continue the 
sale for three days Two days afterwards the judg- 
ment-creditor presented a petition to the Court, 
stating that the judgment-debtors had executed a 
note in his favour for R8,500 m part-payment of the 
decree, and piomismg to execute a deed of sale on a 
stamp, but a sum of 319,600 having been subse- 
quently offered, the judgment-debtors failed to exe- 
cute the deed of sale ; and he prayed that the judg- 
xnent-debtors might be examined in respect of the 
sale for B8,5Q0, and that the sale to him be confirmed. 
The Civil Judge made an order refusmg to accede 
to the prayer of the judgment- creditor Held (Innes, 
J, dissenting) that the order of the Civil Judge was 
right, as he had no power to order stay of execu- 
tion on the ground of a private purchase having been 
made by the decree-holder. Venkata Nabasimha 
Appabow v. Venkatakbistnia Naidtt 

[5 Mad., 410 

307. — tendency of 

cross-suit — Tower of Court to which decree is 
transmitted for execution — Civil Procedure Code, 
1859, s. 209. — Section 209 of Act VIII of 1859 
provides that whenever a suit shall he pending in 
any Court against the holder of a decree of such 
Court by the judgment- debtor, the Court may, if it 
appeals just and leasonable to do so, stay execution 
on the decree, either absolutely or on such terms as 
it may think proper, until a decree shall he passed m 
the pendmg suit Any Court, to which a decree is 
transmitted for execution, can under the section 
stay execution, notwithstanding that the suit pending 
between the judgment-debtor and the holder of the 
decree is pending m such Court, and not m the Court 
which transmitted the decree Cooke v Hiseeba 
Beebee 6 3N. W., 181 

308. * — Appeal pending 

tn another suit, — Civil Procedure Code , Act X.IV of 
1882, s 546. — A. brought a suit and obtained a decree 
against B on a mortgage bond m the Court of a Subor- 
dinate Judge, which decree was confirmed by the High 
Court on appeal. A. then applied for execution In the 
execution proceedings the sons of B intervened claim- 
ing a portion of the properties attached , this claim 
was dismissed, and the sons of B. brought a regular 
suit before the same Subordinate Judge to have their 
rights to the property declared, and obtained an 
interim injunction restraining A from executing his 
decree pending the decision of their suit This suit 
was dismissed, and the sons of B appealed to the 
High Court A. again applied for execution of his 
mortgage decree, whereupon the sons of B applied for 
a further injunction restraining A from executing his 
deeree pending their appeal to the High Court . this 


EXECUTION OP DECREE— continued. 

13. STAY OF EXECUTION — continued. 

Ground for staying execution — continued. 

application was granted. Held that the Subordinate 
Judge had no right to restrain the decree-holder from 
executing his decree, merely on the possibility of the 
Appellate Court reversing his decision Gossain 
Money Pubee v. Gubtj Pebshad Singh 

[I. I,. R., II Calc., 148 

309. Powers as to stay of execu- 

tion of Court executing transferred decree. 
— Civil Procedure Code, ss. 228, 239 — The powers 
which the foreign Court has, under section 228 of the 
Civil Procedure Code, are confined to the execution of 
the decree, and the Court cannot question the pro- 
priety or correctness of the order directing execution, 
nor can it, with reference to section 239 of the Code, 
stay execution except temporarily. Held, therefoie, 
where the drawers of a hundi against whom the 
indorsee from the payee had obtained a decree on the 
hundi, objected m the Court to which the decree had 
been transmitted for execution that execution should 
not he allowed, because the payee had paid the amount 
of the liundi to the decree-holder, after the decree 
had been passed, and such Court 1 efused to entertain 
the objection, that the order of tho lower Appellate 
Couit directing that the parties should he allowed to 
produce evidence m regard to the alleged payment, 
and that, should the Court of first instance find that 
the decree-holder had received satisfaction to the 
full amount of the decree, tho judgment-debtors 
should he absolved from all liability under the decree, 
could not be maintained. Bam Lab v. Eadhey Lax. 

[I. D. R., 7 All., 330 

3X0, Injunction to stay execu- 

tion. — Belief ashed for in accordance with state- 
ments m plaint not forming a separate prayer 
m the plaint — General prayer for relief — Control 
of execution. — A, a joint owner of an estate with 
B., saved the joint estate from sale tor arrears of 
Government revenue, in payment of which B had 
made default, for such purpose mortgaging her share 
in the estate to B A then sued B. for contribution. 
Pendmg that suit, B. again made default, and the 
estate was sold and purchased by G. } subject to incum- 
brances. Subsequently A. obtained her decree against 
B. and assigned her decree to JD , who obtained an 
order for execution, and attached certain property 
belonging to B. D. and B. then entered into an 
agreement with C that they would release C. and the 
share charged with payment of AJs decree from all 
liability, and that they would entrust the whole con- 
duct of the execution proceedings to C in considera- 
tion of his granting a perpetual lease of part of the 
property to JO. and B. In pursuance of this agree- 
ment, JO. and B. granted a release to C , and C. grant- 
ed a lease to B. for himself, and, it was contended, 
also as benamidar of JO. The agreement contained a 
proviso that should the Court, m which tho decree 
should be executed, of its own accord or on the peti- 
tion of B. or his legal representative, notwithstanding 
objection on the part of j 0. and B., make any order 
directing the decree to be executed against the estate, 
then in such case JO. and B. should not be bound by 
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13. STAY OF EXECUTION — continued 

Injunction to stay execution— 

the release, and that it should be open to C to cancel 
the agreement D applied for execution against the 
estate of the adopted son of B (who had died), but 
subsequently abandoned all proceedings and transfer- 
red his decree to the High Court to obtain execution 
against a house belonging to C. in Calcutta The 
adopted son and widow of B., in a suit brought 
against C and D , objected to the execution proceed- 
ings, and after paying the sum due to D into Court, 
ashed for an injunction staying all further proceedings 
in execution until the healing of the suit Meld 
that B had obtained, out of the lien directed by the 
decree, some benefit or advantage, which the plaintiffs 
might have a right to have valued at the heaung, and 
that, notwithstanding this did not foim the subject 
of a separate prayer m the plaint, the Court would 
grant the injunction Kbisto Mohiney Dossee v. 
KALLY Pbosonno Ghose 

[X Xi. R., 6 Calc., 485 :8C,L, R„ 43 

3X1. Decree made by mistake and 

without jurisdiction. — Decree in suit against 
Sovereign Prince . — A suit was brought against the 
Th&kur of Palitdna (his title being omitted from the 
plaint), and an ex parte decree was obtained against 
bun. An application on the part of the Thakur to 
have the decree set aside was dismissed, and the 
plaintiff then sued out an attachment, but, failing to 
execute it within a year, was compelled to apply to the 
Court,' under section 216 of the Code, for leave to 
execute it The defendant at the same time applied 
to have the attachment and all proceedings under it 
declared null and set aside on the ground that it had 
been made by mistake and without jurisdiction The 
Court (without expressing an opimon as to whether 
the order dismissing the application to have the decree 
set aside would have prevented it from declaring the 
decree void ab initio) held that as the decree was 
made erroneously and without jurisdiction it would 
not, when apprised of the error, assist the plaintiff m 
carrying it into execution in a case in which lapse of 
time made it incumbent on the plaintiff specially 
to invoke the aid of the Court for that purpose. 
LaDKTTVABBAI V . SAESASm Pabtabsanji 

[7 Bom., O. C, 150 

312. Modification or cancella- 

tion of security bond. — Civil Procedure Code , 
s. 338. — AT. sued j£. for a sum of money due on promise 
sory notes, and obtained a decree in the Judge’s 
Court. JR. appealed to the High Court and prayed 
that execution might he stayed till the appeal was 
disposed of. The Court, under the provisions of sec- 
tion 338 r Code of Civil Procedure, ordered that exe- 
cution might be stayed, provided good and sufficient 
security were given Accordingly A. appeared before 
the Judge and executed a security bond binding him- 
self, m the event of the appeal being dismissed, to 
liquidate the debt The appeal was heard by a Divi- 
sion Bench, and, the Judges differing, the opinion of 
the senior Judge prevailed under 36 of the Letters 
Patent, and the appeal was decreed Prom this judg- 
ment an appeal was preferred under section 15 to a 


OF DECREE — continued. 

13. STAY OF EXECUTION — continued 

Modification or cancellation of security 
bond — continued. 

Full Bench. After the opinion of the Division Bench 
was pronounced, A applied to the Judge for the re- 
turn of his security bond ; hut his application was re- 
fused pending the final decree of the High Court in 
the matter. He then moved the High Court for the 
cancellation or return of the bond Meld that as the 
High Court had authority under section 338, Act 
VIII of 1859, to make an order calling for security, 
it had authonty at any time to modify or cancel such 
order, or to du ect the restoration of the security when 
no longer required, and that m carrying out the 
Courtis order to take security and enquire into its 
validity, the Judge was acting, not judicially hut 
ministerially Meld also, that as the decree of the 
Judge had been reversed by tbe Bench who tried the 
appeal, there was no decree of the Judge to execute, 
and the Judge’s order refusing to return the security 
bond was passed without jurisdiction, and was there- 
fore null and void On the reversal of the decree, 
the liability of the surety ceased, and the security 
bond became a dead letter. Ameeb Ali v. Kassim 
Ali Kean . . . . 13 W. R., 403 

313/ Decree directing sale of 

land in pursuance of a contract specifically 
affecting it. — Civil Procedure Code , 1877,$ 326 . — 
Stag cf sale. — Section 326 of Act X of 1877 does not 
apply to a decree which diiects the sale of land or of 
a share m land m pursuance of a contract specifically 
affecting the same The Court, therefore, cannot 
authorise the Collector to stay the sale in such a case 
under section 326. BHA&WAt?- Pbasad v. Sheo 
Sahai .... I. X. R., 2 AIL, 856 

314 — Scheme for satisfying de- 

cree. — Civil Procedure Code , Act X of 1877, s. 
326 — Stay of public sale of attached property . — 
Where the Collector has applied to the Court under 
section 326 of the Civil Procedure^Code, proposing a 
scheme for the payment of decretal money m order 
to avoid a sale of attached property, it is in the dis- 
cretion of the Court to authorise the Collector or not, 
as it thinks fit, to provide for the satisfaction of the 
decree m the maimer proposed, and the Court is 
hound to hear any objections which may he made by 
the decree-holder to the feasibility of the proposed 
scheme, and any evidence that may be offered in 
support of those objections ; and if after hearing the 
decree-holders’ objections, and the evidence which 
may be offered in support of them, the Court is not 
fully satisfied that the proposal is feasible, or that it 
can, in all reasonable probability, he carried out with* 
in the specified period, the Court ought, in the exer- 
cise of its discretion, to refuse its sanction. * Huso 
Pbosab Roy v. Kali Pbosad Roy 

(X X. R., 9 Calc., 290 

315 . — Security for restitution of 

property. — Act XXIII of 1861, s. 36— After 
property, the subject of litigation, has been given 
over in execution of a decree to the plaintiff, it is not 
within the scope of section 36 of Act XXIII of 1861, 
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EXECUTION OF DECREE —eo»# med. 

13. STAY OF EXECUTION — continued. 

Security for restitution of property— eoja- 

tinned 

to exact security from the plain tiff for the restitution 
of such property in the event of a successful appeal 
MANSUKKRAM PUBSHOTAM V JATAEEVOHTJ 

[7 Bom., A. C., 122 

316. Reversal of decree in favour 

of plaintiff. — Civil Procedure Code , 1S59 , s. 338 . — 
Duty of Appellate Court — When an Appellate Court 
reverses a decree in favour of the plaintiff in a suit, it 
ought not to stay execution of its own decree under 
section 338 of Act VIII of 1859. Order of District 
Court staying execution under such circumstances 
set aside. Kavasji Bhunji v. Dhoneibaj Vina- 
yak , . . , .10 Bom., 411 

317 , Reversal of decree on ap- 

peal, Effect of. — Security by decree-holder on being 
allowed to execute decree appealed /pow.— -W here a 
decree-holder pending appeal gives a security bond, 
whereby he undertakes that if the decision of the 
first Court is reversed or modified by the Appellate 
Court he will make good any pioperty taken by him 
in execution the effect of such an undertaking is to 
hind him m the event of the Appellate Court deciding 
that the claim of the creditor wa3 m whole or in part 
untrue, to make good to the other party anything 
taken in respect of the amount so found not due 
The bond would not bind the decree-holder to con- 
form to a mere direction as to the manner in which 
the decree was to be executed, when that direction 
came too late, hut would need to he construed equit- 
ably, and the other party, if still a debtor to the decree - 
holder, would not he entitled to recover anything unless 
it were shown that he had sustained damage. Shuby- 
UIOOIiIiAH Miedha v Teeta Gazee Howbadab 

[21 W. R., 82 

318 , Execution completed by 

appointment of manager.-— Civil Procedure 
Code , 1877> s . 545 — It having been directed by a 
decree that pending an appeal manageis should be 
appointed to take charge of certain property, managers 
were appointed and they took possession of the pro- 
perty m question. On a rule to show cause why 
execution should not he stayed and the managers re- 
moved, — Meld that under section 545 of the Civil 
Procedure Code the Court had power only to stay 
execution, and that the words <c stay execution ** m 
that section could not he extended to a case in which 
execution was completed, as m the case before it. 
Dhabbam Singh v. Kishen Singh 

[12 C. L. R., 532 

319 , — - Setting aside proceedings 

giving possession tinder decree.— Civil Proce- 
dure Code , 1882, s. 243, — Possession given under 
decree,— There is no provision in the law which em- 
powers the Court passing a decree to set aside the pro- 
ceedings under which the decree-holder has already 
been placed m possession m execution of his decree. 
The provisions of section 243 of the Civil Procedure 
Code (providing for stay of execution) have no lefer- 
ence to a case m which execution has already been 


EXECUTION OF DECREE— continued, 

13 STAY OP EXECUTION — continued 

Betting aside proceedings giving pos- 
session under decree— continued, 

carried out, and the decree-holdci placed in possession 
of the property decreed to him, Giiazidin i>. Fakir 
Bakhsh . . . I. L. R., 7 All., 73 

320. Right of judgment-debtor 

in giving security. — Amount of security — 
Where a judgment- debtor asks for stay of execution 
proceedings pending appeal and his request is grant- 
ed on condition of his giving security, he is entitled 
to have a reasonable opportunity foi showing that 
the sum demanded as security is considerably more 
than the amount awarded by the decree Bahookia 
Doohma Kowab v. Laixa Jgwahub Ball Patjbey 

[20 W. R., 52 

321. Security bond .-—Amount of 

security , — Order staying execution pending appeal . 
— Civil Procedure Code , Act XIV of 1882, ss 545 , 
588 —The Court which passed a certain decree for 
specific performance of a contract to execute a mort- 
gage on property worth lakhs of rupees ordered 
execution theieof to be stayed pending appeal, on the 
debtoi’s furnishing security to the amount of R70,000, 
under the provisions of •section 545 of the Code of 
Civil Procedure. The debtor objected to the amount 
of security icquired, and appealed to the High Court 
on that ground Meld, on the facts, that the secu- 
rity lequired was excessive and it was reduced to 
R7,00Q. Udeyadeta Deb v, Gbegsqn 

[I. Ii, R., 12 Calc., 624 

14. STRIKING OPP EXECUTION PROCEED- 
INGS. 

322. Striking off execution 

order. Effect of. — Abandonment of proceedings, — - 
Striking off an execution order from the file is au act 
which may admit of different interpretations accord- 
ing to the circumstances of the case, and is not con- 
clusive proof that such execution proceedings were 
intended to he abandoned. Htjbkonath Bhunjo v. 
Chfnni Lall Ghose 

[I. I*. R., 4 Calc., 877 : 3 C. L. R., 161 

Radhakissore Bose v, Aptab Chfnjdba Maiiatab 
[I. L R., 7 Calc., 61 

323. Striking execution case off 

the file. — Act VIII of 1859, ss. 110 Sf 114,— There 
is no particular law authorising the Court to strike 
cases for execution of decrees off the file This can 
only be done under the provisions of sections 110 
and 114 of Act VIII of 1859. The practice of strik- 
ing off execution cases from the file, m order to clear 
it and enable judicial officers to make their quarterly 
returns, strongly condemned, as productive of the 
greatest hardship and injustice to the suitors, Gottb 
Mohan Banbopadhya v. Tarachtjnd Bando- 
padhya . 3 B., Ii. R. Ap., 17 : 11 W. R., 587 

Contra, see Rajpab v, Chooamvn . 4 N. *W., 10 

where section 110 of Act VIII of 1859 was held 
to apply to proceedings in execution of a decree. 
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EXECUTION OF DECREE’— 'continued, 

14 STRIKING OFF EXECUTION PROCEED- 
INGS — continued. 

Striking execution case off the file — con- 
tinued. 

324. — "Effect of as to 

continuance of suit — It is contrary to general piin- 
ciples and a senseless addition to all the vexations of 
delay in the course of procedure to hold that when, 
for any reason, satisfactory or not, the execution of 
a final decree in a suit fails or is set aside, and the 
proceedings as regards that execution are taken off 
the file, the whole suit is discontinued theieby, and the 
further proceedings for the same purpose are to be 
considered as taken m a new suit. Mohesh Nabain 
Singh v. Kishbamund Missee . 5 W . R. s P. C., 7 

[2 IncL Jur., O. S.I: 
Marsh., 592 : 9 Moore’s I. A., 324 

325. — Effect of on 

rights of parties. — Striking off execution proceedings 
not being m accordance with the provisions of the 
Code, but merely for the convenience of the Court, 
when such proceedings are struck off on the motion 
of the Court, the rights of the parties to the pro- 
ceedings are m no way affected. Baroda Sundari 
Dabia v. Fergusson . , 21 C. L. R., 17 

Syam Singh v. Baidyanath Rai 

[13 C.L.R., 176 

326. Effect of on 

rights of parties. — The rights of the parties to execu- 
tion proceedings are not affected in any way by the 
case being <e struck off ” by the Court, there being 
no provision m the Civil Procedure Code for such a 
course. Baroda Soondan Dabia v. Eergusson, 11 
C. L. iZ, 17, followed. The only proper mode of 
dealing with a case, whether a regular suit or a mis- 
cellaneous proceeding, when the parties do not appear, 
is to dismiss it A case so dismissed can be restored 
on application under section 108, which is by section 
647 applicable as well to execution proceedings as to 
suits (and appeals Biswa Sonan Chunder Gos- 
SYAMY V. BlNANDA CHUNDER DiBIN GAB AdHIKAR 

Gossyamy . . . I. Xi. R., 10 Calc., 416 

327. Jurisdiction of 

^Principal Sudder Ameen — Act V of 1836 — The 
jurisdiction of a Principal Sudder Ameen to deal 
with a decree referred to him for execution by the 
Zillah Judge under Act V of 1836 did not cease by 
his striking the case off his file after partial execu- 
tion, so as to render necessary a subsequent reference 
by the Judge to enable the Pilncipal Sudder Ameen, 
upon a fresh application being made for execution, 
to restore the case to the file Gourmonee Dassee 
V. JOGUTtNDRONABAIN . . 18 W. R., 319 

Affirming decision of lower Court in 

[2 ’W*. R., Mis., 2 

328. Order for sale . 

— Application for execution struclc off — Applica- 
tion for restoration — Finality of order, — A decree 
for money was passed on the 19th March 1865 The 
fiist application for its execution, made after Act X 
of 1877 came into foice, was dated the 16th Decein- 
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14. STRIKING OFF EXECUTION PROCEED- 
INGS — continued. 

Striking execution case off the file— cow- 

tmued. 

her 1878. On this application an order was made 
by the Court executing the decree (Munsif) for the 
sale of certain property belonging to the judgment- 
debtor. The latter objected to the execution of the 
decree, on the ground of limitation, and the decree- 
holders filed an answer to the objection. On the 
14th July 1879, the case was struck off, because the 
decree-holder had not deposited certain process-fees, 
without the disposal of the objection On the 1st 
October 1879, the decree-holders again applied for 
the sale of the property, and it was ordered to he 
sold On the 17th February, the judgment-debtor 
presented a petition repeating the objection, which, 
on the 13th Mai eh 1880, the Munsif entei tamed and 
disallowed This order was affirmed m appeal by the 
District Judge, and again by the High Court Mean- 
while, the Munsif had struck off the case from the 
file of execution cases pending in his Court, on the 
. ground that the records had been despatched to the 
Appellate Court. On the 18th September 1882, the 
decree-holder again applied for execution of the 
decree, praying that " the suit might be restored to 
its number, and that the judgment- debt might he 
caused to he realised by attachment and sale of the 
judgment-debtor’s property specified m the former 
schedule.” Meld that the decree-holder was entitled 
to execution of the decree, and that he could get it 
under the application which was made on the 1st 
October 1879, inasmuch as the matter was made res 
judicata by the decree of the High Court m appeal, 
and it must he taken that that decree was correctly 
passed, and that the order for sale passed upon it 
was properly made, and that the sale ought to have 
taken place Meld also that the proper application 
for the decree-holder to have made m September 
1882 was that the case might be restored to the 
Munsif, and that the present application might be so 
dealt with as to effect the same r^ult, because the 
prayer contained therein referred to the number of 
the proceedings of October 1879, and to the schedule 
of the property then ordered to he sold Jawahir 
Singh v. Jade Nath . I. L R., 7 All., 439 

EXECUTION OP DOCUMENTS, PROOP 
OF— 

See Evidence Act, 1872, s 90. 

[L L. R„ 3 Calc., 557 
L L* R* 6 Calc., 209 

EXECUTION CREDITOR, LIABILITY 
OF— 

See Sale in Execution oe Decree — 
Setting aside Sale— Rights ob Pur- 
chasers— Recovery oe Purchase- 
money . . I. L. R., 1 Calc., 55 

[I. L. R., 2 Bom., 258 

EXECUTOR— 

See Attorney and Client 

[3 B. R., O. C* 96 
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EXECUTOR — continued* 

See Certificate of Administration — 
Issue of and right to Certificate. 

[3 B. L. R., A. C., 46 

See Compromise— Construction, en- 
forcing-, EFFECT OF AND SETTING ASIDE 

Compromise . I. L. R., 6 Calc., 687 

See Hindu Law— Will— Construction 
of Wild — G-eneral Rules 

[I. L. R., 2 Bom., 388 

See Mahomedan Law— Debts 

[1 B. L. R., A. C., 172 
See Mahomedan Law— Will 

[4 IT. W., 106 

See Probate— Effect of Probate. 

[1 B. L. R., O. C., 24 
2 B. Iu R., O. C., 1 
I. L. R., 7 Bom., 266 
I. L. R , 8 Bom., 241 

See Probate — Administration Bonds. 

[I. L. R., 7 Calc., 84 

See Probate— To whom granted. 

[7 B. L. R., 563 
7 Bom., A. C., 64 
I. L. R„ 5 Calc., 756 

See Representative of deceased 
Person . I. Xj. R., 4 Calc., 342 

See Trustee . I. L. R., 10 Bom., 468 

Assignment to — 

See Legacy , I. L. R., 1 AIL, 753 

Decree against — 

See Succession Act, s. 282. 

[12 B. Xj. R., 287 

de son tort. 

See Representative of deceased 
Person . 2 Ind. Jur., 1ST. S., 234 

Obtaining second grant of Pro- 
bate. 

See Court Pees Act, soh. 1, cl 11. 

[I. L. R., 3 Calc., 733 

Purchase from— 

See Vendor and Purchaser— Pur- 

chasers, Rights of— 

[10 B. Ii. R., 271, note 

Removal of, for infidelity. 

See Mahomedan Law— Will. 

[1 B. Xj. R., S.IL, 16 

Renunciation by— 

See Will— Renunciation by Executor. 

[I, Ii. R., 4 Calc., 508 


EXECUTOR — continued, 

— .. — Rights of — 

See Hindu Law — Will — Construction 
of Will — Special Cases — Vested and 
Contingent Interests. 

[I. Ii . R,, 1 Bom., 269 
1 IndL Jur, O. S., 37 ; 4 W. R. P. C, 114: 

6 Moore* s I. A., 528 

1 , Rules and decisions of Court 

of Chancery as to executor. — Omission m will of 
directions as to conversion by executor — Liability of 
executor — The rules and decisions of the Court of 
Chancery in England, relative to the duty of an exe- 
cutor to convert, in the absence of any special direction 
to that effect m the will, do not, without great quali- 
fications, apply m the High Court of Bombay, and the 
Supreme and High Courts of Bombay have not, by any 
general rule or uniform practice, adopted any Govern- 
ment security accessible to a private executor or trus- 
tee in such manner as to form an authoritative guide 
to him in his administration of the estate. Therefore, 
where the will of a Portuguese testator contained no 
special direction for conversion, nor any sufficient in- 
dication of an intention on the part of the testator 
that the residuary devisees and legatees should enjoy 
the lesidue successively in specie, so as to exempt the 
executors from the duty of conversion, and the execu- 
tors did not convert certain shares belonging to their 
testator, which subsequently became much depreciat- 
ed in value, — Meld that the executors were not liable 
for the loss so occasioned to the estate of the testator. 
DeSouza v. DbSouza . * * 12 Bom,, 184 

2, Derivative executor. — Succes- 

sion Act (X of 1865 ), — Under the Succession Act the 
executor of an executor is not derivative executor of 
the original testator, even though such testator 'died 
before 1866. DeSouza v. Secretary of State for 
India 12 B. X*. R., 423 

3 , Express trustee. — Limitation 

Act , XIV of 1859 , s. 2. — Trustee for heirs. — An 
executor, who by the will is made an express trustee 
for certain purposes, is, as to the undisposed-of resi- 
due, a trustee withm the scope of section 2 of Act 
XIV of 1859 for the heir or heirs of the testator. 
Lallubhai Bapubhai v Mankuvarbai 

[I. Ii. R., 2 Bom., 388 

4, Executor also legatee under 

will. — An executoi of a will is not obliged m this 
country, as in England, to shed his character of exe- 
cutor before he can appear in the new character 
of legatee. Bagoo Jan v, Chowdhry Zuhoorul 
Huq ,13 W. R., 69 

5 , Liability of executor for de- 

vastavit by co-executor.— Meld per Norman, 
J* (Phear, dissenting), that an executor who 
takes no share in the administration of his testatrix's 
estate is nevertheless liable for the loss occasioned by 
his co- executor neglecting to get in the assets. Ter 
Phear, In order to make one executor liable for 
devastavit committed by his co-executor, there must be 
a distinct allegation m the plaint that the devastavit 
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HXECUTOR.— Liability of executor for 

devastavit by co-executor — continued. 

has been committed by the co-executor to the know- 
ledge of the executor. Gbeenway v. Hogg 

[Bourke, A. O. C., 111 : Cor., 97 

In the same case m the Court below, it was held by 
Lbvinge, J , that an executor will not be held liable 
for devastavit if the will was so framed as to mislead 
him, and he was not called upon to act differently 
from his own views by any parties taking an mteiest 
under the wilL Hogg- v. Gbeenway . 2 Hyde, 3 

6. Power of executor of Hindu 

will. — The executor of a Hindu will has no power by 
acknowledgment to revive a debt barred by limita- 
tion except as against himself Gopaenabain Mo- 
ZOOMEAB V. MuDDOMETTY GtJPTEE 

[14 B. L. R., 21 ( 

7. . Power of executor to pay 

barred debt. — An executor may pay a debt justly 
due by his testator though barred by the Statute 
of Limitation, and will m equity be allowed credit for 
such payment. Tieeakchand Hikdumae v Tila- 
mae Sudabam . . . .10 Bom., 206 

8. Renunciation of executor- 

ship. — Fiduciary relationship. — Administration 
suit.— JSmt against purchaser from executor to set 
aside sale — D. y a Hindu, died, leaving three sons, 
S , S. C.j and E , who, on his death, made a partition 
of his estate, and S. covenanted with S. C. to dis- 
charge all claims made against the estate of D. In 
1828, JS , who claimed a portion of the share taken by 
S. C on partition with mesne profits, filed a bill m 
the Supreme Court against S. C. and others, as 
representatives of P., and obtained a decree for 
R2,00,000. Pending this litigation & C. died, leavmg 
six sons, J, 9 M. y H 9 P 9 C., and S . if, and a wifi 
made before the birth of S. Af, by which he left all 
his property to his sons other than S. if On the 
death of S C, J, as one of the executors of his will, 
compromised E/s suit, so far as it related to the 
estate of S. C., for 1180,000 ; and afterwards, m the 
same capacity, sued the representatives of S. to 
recover that amount and the costs m the suit brought 
by E , and obtained a decree for Rl,70,000. In the 
meantime, H died, leaving the plaintiffs, his sons and 
heirs, and his brothers J. and if, his executors. J. 
renounced the executorship, if, on the 3rd June 
1854, as executor of if, executed a deed of assign- 
ment, by which he conveyed to J. and S. if, for 
R5,000, the interest of the plaintiffs in th% decree 
obtained by J. y and subsequently, at a sale of property 
belonging to the representatives of S. in execution of 
the decree, J. himself became the purchaser. In 
1857, in an administration suit, which had been 
brought by the plaintiffs to compel if. to account for 
the assets received by him from the estate of if, the 
master was directed to take an account, which was 
accoidmgly done. In a suit brought by the plaintiffs, 
the sons of if, against J 3 M. and S. if. to set aside 
the deed of 23rd June 1854, — Held that, notwith- 
standing the renunciation of executorship by <f, he 
stood m a fiduciary relation to the plaintiffs, and the 
assignment being found to have been made for an in- 
adequate consideration, was ordered to he set aside on 
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EXECUTOR. — Renunciation of executor- 
ship — continued. 

the plaintiffs paying the purchaser J ' the amount of 
the purchase-money. A decree m an administration 
suit brought by the parties whose interest had been 
sold against the executor of their father’s will, by 
whom the sale had been made, held to be no bar to 
the maintenance of a suit against the purchaser 
to have the sale set aside Dhoneneeb Chifnbeb 
Mooeeejeb v. Metty Laee Mooeebjee 

[14 B. L. R., 276 : 23 W. R., 6 
L. R„ 2 I. A., 18 

9 . Liability of executor for 

funeral of testator. —Although the executor de- 
fendants first gave orders for a third-class funeral for 
the deceased, yet, as they by tbeir conduct induced the 
plaintiff to furnish a second-class funeial, they were 
held liable to pay for the same, whether they had as- 
sets or not. Paul v. Donohoy 

[6 W. R., Civ. Ref., 27 

10. Power of executor.— Hindu 

will — Mortgage. — Fer Mabkby, J — The executors 
of the will of a Hindu cannot, by virtue of then cha- 
racter as executors, mortgage the estate of the testa- 
tor, in the absence of any power, express or implied, 
contained in the will. Hiekant Chattebjee y. 
Peaby Mohan Das 

[3 B. L. R., O. C., 7 : 11 W. R., O. C., 21 

11. — - Hindu will. — 

Mortgage . — Liability of estate for loan -—When, in 
order to save an estate from sale in execution of a 
decree against the testator, his executor raised a loan 
from the plaintiff giving him a mortgage of the tes- 
tator’s property,— He Id that even if the executor 
had funds to pay the plaintiff the debt without rais- 
ing a loan, that fact would not mvahdate the plain- 
tiff’s claim against the estate unless there was good 
reason to infer that he knew of those funds or might 
have known of them if he had used ordinary dili- 
gence in making enquiries on the point. Kaeee 
Xaeain Roy Chowehby v. Ram Coomab Ckand 

PW. R., 1864, 99 

12. Manager under 

Hindu will. — Power of mortgage and borrowing 
money. — jB. E. J). died possessed of certain property 
in Calcutta, and left him sui viving S. J) , widow of 
his son J. G. y deceased, and three granddaughters, 
upon whose marriages he directed H P , his exe- 
cutor, to expend Rl,600, and to pay his debts, &c. ; 
and further directed that if there should not be 
money forthcoming for the purpose specified m the 
will, that the property should be sold to make up the 
deficit H P. expended on the marriages much 
more than was limited by the will, and for this pur- 
pose mortgaged the property to T. C. and others, who 
were proceeding to foreclose when S H. sued to have 
the mortgage-deed set aside as against the heir of 
E. E. D., which she claimed to be, through JJ. S 9 
deceased, whom she had adopted under a direction in 
the will of her husband that she should adopt three 
sons m succession, a direction which H P. was en- 
joined by E. E. P/s will to see carried out. The 
mortgagee resisted her claim on the grounds that she 
had nob adopted a second son, that the powers of sale 
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EXECXJTOB.— Power of executor— <?ow- 

timedt 

to JHJ. B. included a power of mortgage, and that the 
property was necessarily mortgaged for family pur- 
poses. Judgment was given for the plaintiff. Reid 
that JR. JR JD. had no power to mortgage the pro- 
perty ; that an attorney or executor under a Hindu 
will has not the same power over a testator’s estate as 
an executor would have over leasehold estate according 
to English, law , that according to Hindu law, a man- 
ager or an executor under a wifi, has only a limited and 
qualified power over the immoveable estate of the tes- 
tator, that the general power of a manager under a will 
may he restricted by the will ; that a manager under 
a will is hound to act according to the directions in 
the will; and that where an attorney or manager 
under a will has power to mortgage for specific pur- 
poses, it is the duty of the mortgagee to enquire into 
the circumstances under which, and the authority 
upon which, the mortgage was effected. That when 
a will directs a certain sum to he expended for mar- 
riage purposes, the manager or executor has no power 
to expend a larger sum thereon , that a mortgagee 
having notice of such a bequest is not justified m 
lending a larger sum for that purpose ; that a direc- 
tion in a will to sell houses, and invest the surplus 
proceeds in Government securities, does not authonse 
the executor to borrow money at a high interest, and 
amounts to a dnection not to mortgage the houses , 
that when a plaintiff seeks to set aside a mortgage, 
on the giound that the mortgagor had no power to 
mortgage, and that the mortgagees had acted fraudu- 
lently, the Court can grant relief even if the fraud be 
not made out, the issue as to the mortgagor’s power 
to mortgage being found m favour of the plaintiff 
Sreemutty Dossee v. Taraohurn Coondoo CHOW- 

ID HR Y 

[Bourke, A. O. C., 48 : 3 W. B. s Mis., 7, note 

13. — Succession Act 

(X of 1865), $. 269 — • Mortgage . — lower of sale — 
Certain persons, being executors of the will of an 
Englishman domiciled in India, such will having 
been made after the Succession Act came mto 
operation, and charging the testator’s estate with 
the payment of his debts, having as such execu- 
tors borrowed certain moneys from a bank wherewith 
to discharge debts incurred by them m the adminis- 
tration of the estate of the testator, gave as such 
executors to such bank a bond for the payment of 
such moneys on a certain date. By a second instru- 
ment, hearing the same date as the bond, they mort- 
gaged as such executors aforesaid to the manager of 
such hank all their right, title, and interest in certain 
real estate of the testator as security for the payment 
of the moneys, authorising and empowering, m de- 
fault of payment of the same, the manager, his suc- 
cessors or assigns, absolutely to sell such real estate, 
either by private sale or public auction, for the real- 
isation of the moneys, and to sign a conveyance or 
conveyances, and a receipt or receipts for the pur- 
chase-money, and declaring that such conveyance or 
conveyances, receipt or receipts, should be as valid as 
if the same were signed by them. By a third in- 
strument, bearing the same date as the other two, 
they as such executors aforesaid constituted the 


EXECITTOB, — Power of executor-— com- 

tinned . 

manager of the hank for the time being their true 
and lawful attorney for them, and m their names and 
as their act and deed to sell such real estate and to 
do all acts necessary for effecting the piemises. De- 
fault having been made m payment of the moneys, 
by an instrument m writing winch recited the instru- 
ments already mentioned, the manager of the hank 
for the time being, described as such, m the exercise 
of the power of sale and for the purpose of re- 
imbursing to the hank the moneys, granted and con- 
veyed to B such real estate and all the estate and 
interest therein of the executors freed fiom the 
mortgage above recited, and the manager for the 
executors executed the usual covenants for title and 
further assurance. B , having been resisted m ob- 
taining possession of such real estate under such 
‘conveyance by a legatee of the testator, sued the 
legatee and the executors for a declaration of right 
to, and for possession of, such real estato m virtue of 
such conveyance. The legatee contended that the 
executors had no authority to confer a power of sale. 
Held (Stuart, C, J., dissenting) that tho executors 
had such authority under section 209 of the Succes- 
sion Act, and that the conveyance was accordingly 
valid and operated to transfer the property to B. 
Seaee v. Browh . . I. Xi. B., 1 All,, 710 

14. Bower of, to 

charge estate of testator. — JSC. K. died on the 5th 
July 1871, leaving two widows, J. and A , and one 
son (tho defendant), him surviving. By his will he 
appointed JD. his executor, and named the defendant 
his residuary legatee. At the time of his death, 2L 
K. was indebted to M. in a large amount, for which 
M. held mortgages on his property. On the 5th 
March 1873, M/s debt amounted to Bl, 33,631, and 
it was agreed between M. and JD. as executor, that 
the mortgaged property (estimated at one lakh in 
value) should he made over to M absolutely in part 
payment, and that JD. should become personally liable 
to her foi the balance of B33,631 with interest at 9 
per cent, payable within twelve months. In con- 
sideration thereof M. was to release JD. as executor 
and the defendant from liability for the sum of 
Bl,33,631. An indenture carrying out this agree- 
ment was executed on the same clay, and JD gave a 
bond making himself personally liable to JMJ. for 
R33,631. Shortly afterwards a new arrangement 
was made. M. agreed to abandon BIO, 631 of the 
B33,631 due under the bond and to accept B23,Q00 
payable m yearly instalments of B3,0QQ m satisfac- 
tion of her whole claim. In pursuance of this agree- 
ment, JD as executor paid tho first instalment, J. paid 
the second instalment, JD having made over the 
estate of R. K. to the Administrator General under 
the provisions of Act II of 1874. M. died in Octo- 
ber 1874, and the plaintiff as her executrix sued tho 
defendant for the instalments duo in 1876, 1877, and 
1378. Reid that the estato of R. JtC having been 
released by M by the deed executed on the 5th 
March 1873, it was not competent for JD , as execu- 
tor, by a new contract to charge it with any liability 
m respect of the amount due to M , Childs v, 
Momm, 1 B.% J?., 4GQ; Bose v, Bowles, 1 R. B„ 
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EXECUTOR.— Power of executor — con- 

tinued 

109, and Powell v Graham, 7 Taunt , 581, followed 
CASSIBAI V . RrANSORDAS Hansraj 

[L L. R* 4 Bom,, 5 

15 , Sale of right, title, and inter- 

est of executor under will, — Liability of, for 
costs . — Charge on estate of testator — Gift to exe- 
cutors — Trust . — Construction of will — K died leav- 
ing a will which directed, among other dispositions of 
her property,, that her executors should collect the 
rent of a house belonging to her, and after payment 
of revenue, taxes, and other expenses, should lay out 
every month R30 for the woiship of a thakoor, and 
should enjoy what remained in equal shares during 
their lives One of the executors, B , having been sued 
by one of the legatees because he had not paid one of 
the legacies under the will, a decree was made by 
consent, in execution of which the right, title, and 
interest of B m the said house were sold by the 
Sheiiff and purchased by JO., who was put in pos- 
session of the whole house. The other executor who 
proved the will subsequently to B’s having done 
so then bi ought a suit agamst JD , piaying that the 
will might be construed, the rights of the plaintiff 
and the defendant ascertained, and the portion she 
might be entitled to decieed. Held that the inten- 
tion of the decree against JB. was to make the costs 
payable, not by the estate of the testatrix, but by B 
himself, and the execution sale was valid so far only 
as it conveyed such beneficial interest m the house 
as he took under the will. Held , also, that the pro- 
perty was not a mere gift to the executois subject to 
a charge, but a tiust, and that B ’s interest was m 
the surplus lents and profits aftei satisfying the 
purposes of the will. Debnarain Bose v Comul- 
monee Dossee . , . .20 W. R., 39 

16. Executor de son tort, Lia- 

bility of, in Hindu law. — Assets of deceased’s 
estate — Onus probandi. — Award of interest as 
damages — In a suit upon a registered bond payable 
m eleven yearly instalments, to recover instalments 
5-10 from the representatives of two deceased co- 
debtors, who, as managing members of an undivided 
Hindu family, had contracted the debt for family 
purposes, the plaintiff impleaded G , the son-in-law 
of one of the deceased co-debtors, and his brothers, on 
the ground that they, in collusion with the widow 
of such deceased co-debtor, had, as volunteers, in- 
termeddled with, and possessed themselves of, sub- 
stantially, the whole property of the family of the 
deceased co-debtor Held that G. and his brothers 
were properly joined as co-defendants and were liable 
for the debt of the deceased to the extent of the 
assets received by them Held , also, that as the 
plaintiff had shown that some property of the de- 
ceased co-debtors had passed to G. and his brothers, 
the burden of proof lay on G and his brothers 
to show that they had not received so much of the 
deceased debtor’s property as would satisfy the debt. 
Held, also, that interest, m the nature of damages, 
fiom the date of suit, was properly awarded Maga- 
LTJEI GURUDIAH V . NARAYANA RUNGIAH 

[I. L. R., 3 Mad* 359 


EXECUTORS AND TRUSTEES, CLAIMS 
TO MOVEABLE AND IMMOVEABLE 
PROPERTY AGAINST — 

JSee Certificate of Administration — 
Right to sue oe execute Decree 
without Certificate 

[I. L. R* 2 Calc., 45 
See Wile— Construction 

[I. L. R., 2 Calc., 45 

EXECUTORY TRUST. 

See Win— C onstruction 

CL L. R., 4 Calc., 420 

EX PARTE DECREE. 

See Cases under Civil Procedure 
Code, 1882, s 108 (1859, s 119). 

See Cases under Evidence — Civil Cases 
— Decrees, Judgments, and Proceed* 

INGS IN FORMER SUITS — UNEXECUTED, 

Barred, and Ex parte Decrees 
See Cases under Limitation Act, 1877, 
ART 164 (1871, ART 157). 

See Res Judicata— Estoppel by Judg- 
ment . . I. L. R* 3 Calc., 383 

EXPENSES OP COLLECTION OP RENT. 

See Mesne Profits — Mode op Assess- 
ment and Calculation 

[I. L. R., 1 AIL, 518 

EXTORTION. 

1 . Feigning attempt to commit 

offence. — Penal Code, s 387 — The feigning of an 
attempt to commit suicide in order to extort money 
is an offence under section 387 of the Penal Code 
Reg v. Gregory • . 1 Ind, Jur., N. S., 423 

2. Intentionally putting person 

in fear of injury.— To amount to the offence of 
extortion, pioperty must be obtained Jpy intentionally 
putting a person m fear of injury and. thereby dis- 
honestly inducing him to part with his property 
Queen v. Meajan . . .4 W . R., Cr., 5- 

3. . Putting person in fear of Ms 

life and taking property. — Bobbery — When a 
person through fear offers no resistance to the carry- 
ing off of his property, but does not deliver any of the 
property to those who carry it off, the offence com- 
mitted is robbery, and not extortion. Queen v. 
Duleelooddeen Sheikh . 5 W. R., Cr., 19 

4. Requisites for offence. — Penal 

Code, s. 384 — Abetment — Held that it is not neces- 
sary m a case of extortion, under the Penal Code, 
that the threat should he. used and the property re- 
ceived by one and the same individual, nor that the 
receiver should be charged with abetment, although 
that might he done. Reg v Sankar Bhagvat 

[2 Bom* 417 : 2nd Ed., 394 

5. Penal Code, s 383 

— Belief of right to 'property — A conviction of extor- 
tion hy a full-power Magistrate, and an older on a 

3 R 
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EXTORTION.— Requisites for offence— corc- 

tmued . 

Sessions Judge rejecting an appeal therein, reversed 
by the High Court under section 404 of the Criminal 
Procedure Code, as there was no such fear of injury 
as is contemplated by section 383 of the Penal Code, nor 
was the delivery of money hy the complainants there- 
by induced, nor did it appear from the evidence that 
the money was obtained dishonestly, by the prisoner 
who might have demanded it, believing m good faith 
that he was entitled to it* Reg- v Abdul Kadar 

[3 Bom., Cr., 45 

6. Obtaining money'by threat- 

ening not to conduct case.— The defendant was 
junior vakeel for the complainant (the defendant m 
a case before the Magistrate), and was instructed hy 
his senior to apply for an adjournment, hut the de- 
fendant obtained a bond from the complainant and 
conducted his defence. The defendant was convicted 
of extortion. Meld that the conviction was had 
Anonymous . 5 Mad, Ap., 14 

7 Terror of criminal charge.— 

Fear of injury — Penal Code , s. 383 — The terror of 
a criminal charge is a fear of injury within the mean- 
ing of those words m section 383 of the Penal Code. 
Extoi tion may be equally committed whether the 
charge threatened is true or false. Queen v. Moba- 
eiok 7 W. R„ Cr., 28 

8. — Making use of influence, 

supposed or real, to obtain money.— The mak- 
ing use of real or supposed influence to obtain money 
from a person against his will under threat, m case 
of refusal, of loss of appointment, is extortion within 
the meaning of section 384 of the Penal Code. In 
the matter or Abbas Ali . 18 W. R., Cr., 17 


EXTRADITION. 


See Warrant or Arrest — Criminal 
Cases . . I. L. R., 1 Bom., 340 


1. “o — Act VII of 1854 (Fugitive 

Foreign Offender), s. 23 —Act XVII of 1862.— 
Wan ant under the Extradition Act— Section 23 
of Act VII of 1854 is not lepoaled hy the schedule 
to Act XVII of 1862. The treaty of the 6th of 
November 1817 between His Highness the Gaikvad 
of Baroda and the East India Company pi ovides for 
the delivery upon requisition of accused persons to 
His Highness the Gaikvad m a manner other than m 
accordance with the provisions of the sections of Act 
VII of 1854 prior to the 23rd section. The latter sec- 
tion is, therefore, applicable m such a case Semble,— 
That Government would not be justified m delivering 
up an accused person to His Highness the Gaikvad 
without holding a preliminary enquiry into the guilt 
of such accused. Where a warrant issued under sec- 
tion 23 of Act VII of 1854 directed the accused per- 
son to be delivered up to the Resident at Baroda, 
without showing either that an enquiry had been 
made, or was about to be made, the Court held that 
it was not therefore invalid, as the presumption was 
that the accused was to be delivered up to the Resi- 
dent m order that that officer might institute such an 
enquiry as is required by the Act. A warrant issued 


EXTRADITION.— Act VII of 1854 (Fugi- 
tive Foreign Offender), s. 23 —continued. 

under section 23 of the Act should recite either that 
an enquiry has been held, or is about to he held, with 
reference to the guilt of the accused. Reg. v. Sou- 
ter. In re Rayji bin Keshav . 8 Bom., Cr., 13 

EXTRADITION ACTS. 

1. Act XXI of 1879, s. 8 — Euro- 

pean British subjects in Native States , — Law ap- 
plicable to British subjects in Native States . — 
Act III of 1884.— Act XXI of 1879, section 8 (which 
corresponds with section 8 of Act XI of 1872, now 
repealed), extends to all British subjects, Euiopean or 
Native, m Native States in alliance with Her Ma- 
jesty the law relating to offences and criminal proce- 
dure for the time being in Bntish India The Code 
of Criminal Procedure (Act X of 1882), with the 
amendments introduced by Act III of 1884, is thus, 
hy vntue of that section, applicable to such British 
subjects, Native or European Queen-Empress v. 
Edwards . . . I. E. R., 9 Bom., 333 

2. s. 9 (and Act XI of 

1872). — Jurisdiction of Criminal Court . — Offence 
m foreign ten itory — Native Indian subject — A 
Native Indian subject of Her Majesty committed an 
offence (viz , theft m a dwelling-house) in the terri- 
tory of a Native State m alliance with Her Majesty, 
and was discovered m the terntoiy of another Native 
State m alliance with Her Majesty, and from there 
brought down or came of Ms own accord to Ahmed- 
abad. A certificate was granted by the Political 
Agent that the offence ought, m his opinion, to bo en- 
quired into m British India. At Ahmedahad a prelimi- 
nary enquiry was held by a Magistrate, who com- 
mitted the accused for trial by the Court of Session. 
Meld that the Session Court at Ahmedahad was 
competent to try the offence committed in foreign 
territory as if it had been committed m the Ahmed- 
abad District under section 9 of the Foreign Jui radio- 
tion and Extradition Act, XXI of 1879, for when the 
accused was brought from foreign territory to Ah- 
medabad he was “found ** at a place in Biitish India 
withm the meaning of the section The expression 
“ was found ” used m this section must ho taken to 
mean, not where a person is discovered, but where lie 
is actually present. Empress v. Maganlal 

[I. Ii, R., 6 Bom., 622 


F 

FACTORS. 

See Principal and Ac ent— Authority 
op Agents . 4 W. R,, !F. C., 1 

[10 Moore’s I. A., 229 

FACTORS’ ACT (XX OF 1844). 

See Principal and Agent— Authority 
op Agents . 1 Ind. Jur., O. S., 17 
[1 W. R., P. a, 43 : 9 Moore’s I. A., 140 

FACTUM VALET, DOCTRINE OF- 

See Cases under Hindu Daw— Adoption 
—Factum valet, Doctrine op— 
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FACTUM VALET, DOCTRINE OF— con- 
tinued . 

See Hindu Law— Family Dwelling- 
House . . 4B.L. R., O. C., 72 

FALSE CHARGE— Giving evidence m 

support of— 

See Abetment . 9 B. L. R., Ap., 16 
[10 C. L. R., 4 

1. Penal Code, s. 211. — Knowledge 

by accused of offence — To establish a charge under 
section 211 of the Penal Code, it is necessary to show 
that the accused knew or had reason to believe that 
an offence had been committed Queen v Bhitto 
Kahar . . .1 Ind. Jur , O. S., 123 

2. — * Knowledge that 

charge is false . — A person may in good faith insti- 
tute a charge which is subsequently found to be 
false, or he may, with intent to cause injury to an 
enemy, institute criminal proceedings against him, 
believing theie are good giounds for them, but m 
neither case has he committed an offence under section 
211 of the Penal Code. To constitute this offence it 
must be shown that the person instituting criminal 
proceedings knew there was no just or lawful ground 
for such proceedings. The averment that the ac- 
cused knew that there was no lawful ground for the 
charge instituted is a most material one. Queen v. 
Chidda . . . . . 3 N. W., 327 

3. False charge by 

police officer — Section 211 of the Penal Code applies 
not only to a private individual, but also to a police 
officer who bungs a false charge of an offence with 
intent to urjuie In the matter oe the petition 
op Nabodeep Chunder Sirear . ll'W.R., Cr., 2 

4. False charge m 

petition of complaint — If the charge of voluntaiily 
causing hurt, contained in a petition of complaint, is 
wilfully false, and made with intent to injure, then 
the complainant is legally chargeable with the offence 
described m section 211 of the Penal Code. Queen 
v. Mata Dyal . . . . 4 N. W., 6 

5. — False charge , — 

False information —Fenal Code, s. 182 — Where a 
person specifically complains that another man has 
committed an offence, and does so falsely with the 
object of causing injury to that person, he is guilty 
of making a false charge of an offence under section 
211 of the Penal Code, and not under section 182 
Empress v. Arjun . . I. L. R., 7 Bom., 184 

6. ■ • ■ — — - Compounding of- 

fence, — Discharge of accused, charged under s. 211 , 
upon plea of original charge having been compound- 
ed , — The fact that an offence alleged to have been 
committed has been compounded is no conclusive 
answei to a charge made against the prosecutor under 
section 211 of the Penal Code. A, laid a charge 
against M for wrongful confinement. The Police 
reported the case as a false one, and A, not appear- 
ing to prove his complaint, the District Magistrate 
ordered him to he prosecuted under section 211 of 
the Penal Code, and made over the case to a Deputy 

II 


FALSE CHARGE.— Penal Code,s. 211— 

continued , 

Magistrate Upon the healing of such charge. A, 
pleaded that he had compounded the original charge 
laid by him agamst M, and that therefore the charge 
against him under section 211 could not he. The Depu- 
ty Magistrate without hearing any evidence dismissed 
the case Held that the course so taken was illegal, 
as such plea was no conclusive answer to a c har ge 
under section 211. Queen-Empress v, Atar Ali 

[L L. R„ 11 Calc., 79 

7. * Specific false 

charge — Where a specific false charge is made, the 
proper section fox proceedings to he adopted under is 
section 211 of the Penal Code. Queen-Empress v. 
Jugal Kishore . . I. L. R. s 8 All., 382 

8. Requisites for 

offence — Making false charge — To constitute the 
offence of making a false charge, under section 211 
of the Penal Code, it is enough that the false chaige 
is made though no prosecution is instituted thereon, 
provided that the charge is not pending at the time of 
the offender's trial Queen v. Subbanna Gaundan , 1 
Mad., 30, followed. Queen v JBishoo Bank, 16 W. 
R., Cr., 77, distinguished. Empress v. Abul Hasan 

[L L. R., 1 AIL, 497 

Empress v. Salik . . LL,B,,1 All., 527 

8. Requisites to sus- 

tain offence — To constitute the offence of preferring 
a false charge under section 211 of the Penal Code, 
the charge need not be made before a Magistrate Nor 
need the charge have been fully heard and dismissed ; 
it is enough if it is not pending at the time of trial. 
Queen v. Subbanna Gaundan . 1 Mad., 30 

S, C. Queen v. Toobana Gaundan 

[1 Ind. Jut., O. S., 136 

10. Making false 

charge to Court or officer having no jurisdiction — It 
is necessary for a conviction under section 211 of the 
Penal Code that the false charge should have been 
made to a Court or officer havmg jurisdiction to in- 
vestigate and send it up for trial. In the matter 
OP THE PETITION OP JAMOONA EMPRESS V. JA- 

moona . I. L. R., 6 Calc., 620 : 8 C. L. R., 215 

11 . Charge laid be- 

fore police officer.— There is nothing m section 211 
of the Penal Code which limits the penalty there im- 
posed to cases m which attempts have been made to 
substantiate false charges in a Court of Justice A 
false charge made before the police is therefore pun- 
ishable under this section. Ashbop Ali v Em- 
press .... I. L, R., 5 Calc., 281 

12. * — — ■ Complaint to 

police. — To prefer a complaint to the police, in re- 
spect of an offence which they are competent to deal 
with, and thereby to set the police in motion, is to in- 
stitute a criminal proceeding within the meaning of 
section 211 of the Penal Code. Queen v Bono- 
mally Sohai . * . 5 W. R., Cr., 32 

13. — Charge made to 

police,— Renal Code, s. 182.— Sections 182 and 211 

3 R 2 
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FALSE CHARGE. — Penal Code, s. 211— 

continued . 

of the Penal Code distinguished. The latter held to 
apply to a case of false charge in which the accused 
in the present case had appeared before the police, 
and charged the now complainant with having causod 
the death of the accused's child by poisoning. Rap- 
pee Mahomed v. Abbas Khan 8 W. R., Cr., 67 

14:. — Charge made to 

police.* — Where a person who is interested m the 
matter or has a certain official responsibility, says to a 
police officer — “ A tells nqe that X. has committed a 
certain offence and JB and C. confirm, the statement, 
and I accordingly suspect X, 5 ' and follows up that 
statement by an application to have X?s house search- 
ed, he prefers a charge against X, and if such charge 
be false, he maybe convicted under section 211, Penal 
Code. Queen v. Hunooman Lade 

[19 W. R., Cr., 5 

15, Statement made 

to police as to suspicion of offence' — Institution of 
criminal proceedings. — A statement made to the 
police of a suspicion that a particular person had com- 
mitted an offence is not a f< charge " within the mean- 
ing of section 211 of the Penal Code, nor does 
it amount to the institution of a criminal proceeding, 
and the person making the statement cannot, on the 
suspicion being proved to be unfounded, be convicted 
under that section. In the mattes op Bramanund 
Bhuttacharjee . . . 8C.L. R., 233 

16, - — - — Charge on in- 

sufficient evidences -- It is not a sufficient ground for 
a charge under section 211 of the Penal Code, that a 
person to whom a wrong has been done, or who con- 
ceives that a wrong has been done to him, makes a 
charge or complaint upon evidence or a statement 
which is not or ought not to be sufficient to satisfy a 
reasonable mmd, if in truth he did not know at the 
time he made the complaint that theie was no just 
and lawful ground for making it. Queen v. Pean 
KissenBid .... 6 W. R,, Cr., 15 

17, False charge of 

burning house . — Where a man burns his own house 
and charges another with the offence of doing so, he 
should be convicted and sentenced under section 211 
(and not under section 195) of the Penal Code 
Queen«. BhugwanAhir . 8 W R., Cr., 65 

18 - — Charge of re- 

fusal to give stamped receipt.— The refusal to give a 
staiped receipt for money paid not being in its elf an 
offence at law, to make a false charge against a party 
of refusing to give such a stamped xecexpt is not an 
indictable offence. Reg. v, Gapau eom Kusaji 

[1 Bom., 92 

""' r ■ — — * Instituting cri- 
minal proceeding . — Under section 211, Penal Code, 
“ instituting a criminal proceeding 99 may be treated as 
an offence m itself apart from “falsely charging" a 
person with having committed an offence. Where a 
person is charged with instituting a criminal proceed- 
mg, with intent to cause injury, knowing that there 
was no just or lawful ground for such proceeding, 
it is tor the prosecution to make out a distinct case 
against him ; not for the prisoner in the first instance 
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to show that he had just or lawful grounds. Queen 
v. Nobokisto Chose . . 8 W, R., Cr., 87 

20. Institution of 

criminal proceedings . — The actual institution of cri- 
minal proceedings on a false charge is* essential to the 
application of the latter part of section 211 of the 
Penal Code, and if a person only makes a f also charge 
his case falls under the first part of the section irre- 
spective of the fact that the false charge relates to “ an 
offence punishable with death, transportation for life, 
or imprisonment for seven years or upwards 99 Em- 
press V . Pitam Rai . , I. L. R., 5 All., 215 

21. — — Institution of 

criminal proceedings. — Where no criminal proceeding 
is instituted on a false charge of an offence of the 
nature described in the latter part of section 211 of 
the Penal Code, the person making such charge is 
punishable only under the first part of that section. 
Empress v. Parahu . I, L, R., 5 All,, 598 

22. -» Prosecution un- 

der s. 182. — Rejection of complaint with reference 
to police report. — X made a report at a police sta- 
tion accusing X. of a certain offence, Tho police 
having leportod to the Magistrate having jurisdiction 
m the rnattci that in their opinion the offence was not 
established, the Magistrate ordered the case to bo 
“shelved" K, then preferred a complaint to the 
Magistrate again accusing R. of tho offence. The 
Magistrate rejected the complaint with reference to 
the police report. Subsequently X, with the sane-, 
tion of the police authorities, instituted criminal pro- 
ceedings against X, under section 182 of the Penal 
Code, in respect of the report which he had made at 
the police station, and X was convicted under that 
section. Held tliat, before proceeding against X, 
the Magistrate should have fully investigated and 
sifted his complaint for himself, and should not have 
abrogated the functions imposed on lnm by law, be- 
cause the police had icported against tho entertain- 
ment of the case. The views expressed m Govern- 
ment v. Kanmdad , I L R, 6 Calc., 496, concurred 
in Empress v. Radha Kishan 

[I.L. R.,5 All., 36 

23. Charge made on 

report of police that case was false.— Charge of giv- 
ing false information. — A commitment for trial un- 
der the provisions of section 211 of the Penal Code, 
for knowingly instituting a false charge with intent 
to injure the persons accused, is not illegal merely 
because the complaint which the accused made has 
not been judicially enquired into, but is based on the 
report of the police that tho case was a false one. 
Empress v. Salik Rom , I. L. R„ 6 Calc., 582 

[8 C. L. R., 255 

24. — — Fnquirg into 

truth of charge.— Criminal Procedure Code , 1872, 
s. 471.— A petition was presented to tho Joint Magis- 
trate charging tho police with having made a false 
report of an investigation which they had boon direct- 
ed to make at the instance of the petitioner. The 
Joint Magistrate, after reading tho police report, re- 
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jected the petition, and directed the petitioner to be 
prosecuted under section 211 of the Penal Code for 
having made a false charge. Held that the Joint 
Magistrate should not have made the order without 
first instituting an enquiry into the truth of the com- 
plaint, such as is required by section 471 of the Code 
of Criminal Procedure. Queen v G-our Mohun 
Sing , 16 W M , 44 , and m the matter of Nissan 
Mossein, 25 W R , 10, considered. Ik the matter 
op Choobhaie Tepee . . 2C. L. R., 315 

25. — — Dismissal of 

complaint.— ’Criminal Procedure Code {Act X of 
1872), ss 470 and 471 — Where a charge had been pre- 
ferred against a person, and the Magistiate before 
whom it was heard, after hearing the statement of 
the complainant, but not those of the witnesses, dis- 
missed the complaint, and subsequently, on the appli- 
cation of the person charged, granted him leave under 
section 470 to prosecute the complainant for bringing 
a false charge, — Held that the proceedings were not 
irregular, and that the Magistrate was justified m act- 
ing as he had done. Meld , also, that there is a distinc- 
tion m the proceedings to be adopted when a sanction 
is given under section 470, and the institution by the 
Court of its own motion of proceedings under section 
471. Musar Mossein v. Pamgolam Singh, 25 W. R. f 
Or., 10, dissented from. Ik the matter or Gyan 
Chundeb Roy v. Protap Chundeb Dass 

[I. Ii. R., 7 Calc., 208 
8 C. Xi. R., 267 

26. — Allowing oppor- 

tunity to show grounds for charge — Where a person 
is charged under section 211 of the Penal Code with 
having, with intent to injure, falsely charged another 
with an offence knowing that there is no just and 
lawful ground for the same, the party accused should 
he allowed to show the information on which he act- 
ed, and the Judge ought not only to he satisfied that 
the facts alleged as the ground for making the charge 
are in themselves untrue and insufficient, but also that 
they were known to he such to the accused when the 
charge was made by him. Reg v. Hevalmad va- 
IiAd Umedmai. . . .3 Bom., Cr., 16 

27. — - False charge . — 

Act X of 1872 {Criminal Procedure Code), ss. 146 , 
147. — Where a Magistrate dismisses a complaint as a 
false one under section 147 of the Criminal Proce- 
dure Code, and decides to proceed against the com- 
plainant under section 471 for making a false charge, 
he is not bound before so proceeding to give the com- 
plainant an opportunity of substantiating the truth 
of the complaint, by being allowed to produce evi- 
dence before him. Empress v. Bhawani Prasad 

[1. L, R„ 4: All., 182 

28. - Prosecution for 

making a false charge — Opportunity to accused to 
prove the truth of charge , — Before a person can he 
put upon his tiial for making a false charge under 
section 211 of the Penal Code, he must be allowed an 
opportunity of proving the truth of the complamt 
made by him, aud such an opportunity should be 
afforded to him, if he desnes to take advantage of it, 
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not before the police , but before the Magistrate. 
Governments Karimdad 

[I. L. R., 6 Calc., 496 

7 C. L. R», 467 

29. Sanction to pro- 

secution for making false charge — A sanction for a 
prosecution for making a false charge under section 
211 of the Penal Code, without hearing all the wit- 
nesses whom the person accused of making the false 
chaige wishes to produce, is illegal The High Court 
has powei to quash an illegal commitment at any 
stage of the case, Empress v. Shibo Beblara 

[L L. R., 6 Calc, 584 

8 C. L. R., 265 

30. — Opportunity of 

substantiating charge . — Upon a tnal for bringing a 
false charge with intent to injure, it appeared that 
the original complamt was lodged m the Court of the 
Extia Assistant Commissioner, and a local enquiry by 
a competent police officer was dnected. The officer 
reported that the charge was false, and recommended 
that the prisoner should be prosecuted. The Extra 
Assistant Commissioner ordered the papers to be sent 
to the Deputy Commissioner who ordeied the prose- 
cution, and the prisoner was convicted Meld that 
the conviction was bad. The Extra Assistant Com- 
missioner should, on leceipt of the report of the po- 
lice, have communicated its contents to the prisoner 
and afforded hei an opportunity of substantiating 
her complamt, and should then have decided the case. 
In the matter op the petition op Sokhina Bxbx. 
Empress v. Geish Chundeb NTfndi 

[I. L. R., 7 Calc., 87 
8 C. L, R., 387 

3L Opportunity of 

substantiating charge. — A Magistrate should not 
direct a prosecutor to be put upon Ins trial under sec- 
tion 211 of the Penal Code without first givinghim an 
opportunity of obtaining a judicial enquiry into the 
charge originally preferred by him. *In the matter 
OP THE PETITION OP GlBIPHABI MUNDUD. GlBI- 
DHARI MUNDTTI, V. tlCHIT JHA 

[I. L. R., 8 Calc., 435 
10 C. L. R., 46 

Nissar Hossein v. Ramgolam Singh 

[25 W. R., Or., 10 

See Queen v. Gour'IMohun Singh 

[16 W. R„ Cr., 44 

32. Enquiry into truth 

of charge . — Where a charge of theft was reported by 
the police to he false, — Meld that the Magistrate 
ought first to have enquired into the charge of theft 
and passed some orders upon it before proceeding 
under section 211 of the Penal Code to enquire into 
the offence of false charge. In the matter op Bi- 
shoo Barie . * , 16 W. R,, Cr., 77 

33. • Enquiry into truth 

of charge . — Penal Code, s. 182. — J. complained to 
the police that she had been raped by P The police 
having reported the charge to be false, criminal pro- 
ceedings were instituted against her under section 
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182 of the Penal Code. In the meantime J made 
a complaint in Court, again charging R with rape. 
This complaint was not disposed of, but the proceed- 
ings against her under section 182 of the Penal 
Code weie continued, and she was eventually convict- 
ed under that section He Id, setting aside the con- 
viction and dnectmg that J 3 s complaint should "be 
disposed of, that such complaint should have "been 
disposed of under section 211 before pioceedmgs 
weie taken against her under section 182 Empress 
v Jamni . . . Lib R., 5 All., 387 

34. Pr ehmmary 

enquiry* — Criminal Procedure Code , 1872, s 471 . — 
Penal Code , s 182. — An offence under section 211 
of the Penal Code includes an offence under section 
182 ; it is, therefore, open to a Magistrate to proceed 
under either section, although, m cases of a more 
serious nature, it may be that the proper course is to 
pioceed under section 211. Bhokteram v Heeea 
Koeita . . . I. L. R., 5 Calc., 184 

35. False informa- 

tion to police — Penal Code , s 182.— Charge found 
false by police. — Where a person has instituted a 
charge found to be false by the police, a Magistrate, 
except under exceptional circumstances, is not justi- 
fied merely on a perusal of a police repoit, winch has 
found the charge made to he false, m prosecuting the 
person by whom such charge was preferred, summa- 
rily under section 182 of the Penal Code, hut should 
proceed under section 211. When a charge is pro- 
nounced false by the police, no proceedings should he 
taken by a Magistrate sno motu, until a reasonable 
interval has shown that the complainant accepts the 
result of the investigation. In the matter op Bus- 
sick Late Mueeick . . 7C.L. R., 382 

In the matter op Biyogi Bhagut 

[4 C. L. R„ 134 

36. - Dismis s al of 

complaint without giving complainant opportunity 
to prove it true. — A charge laid against certain per- 
sons before the police having been repoited false by 
that body the person who made the charge com- 
plained to the Magistrate of the District, who directed 
a fresh investigation. The charge was again leport- 
ed false The complainant thereupon filed a peti- 
tion in which he alleged that the second investigation 
had not been properly conducted, and asked that fur- 
ther evidence might be taken by a specified officer. 
No further investigation having taken place, the 
complainant was ordered to be prosecuted under 
section 211 of the Penal Code, and on trial was 
convicted and sentenced. On appeal to the High 
Court, it was held that the conviction was illegal, in- 
asmuch as an opportunity had not been afforded to 
the accused of producing all his evidence m support 
of the charge made by him. In the matter of Rus- 
stcJc fall MulhcJc , 7 C L. R. } 582 , and in the matter 
of Riyogi Bhagut, 4 C. Z R., 134, followed Per 
Maoeean, J. — The proper principle which should 
guide a Magistrate is, that if no complaint is made 
before him after a reasonable time has elapsed from 
the conclusion of a police enquiry, he would be justi- i 
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fied in proceeding against a person who has made a 
complaint to the police which has been found to be 
false, but if a complaint is made, that complaint 
must be dealt with judicially. It is unfair even 
then to pioceed against the complainant without 
hearing any witnesses whom he may wish to exa- 
mine. Per Mitter, J — Although^ Magistrate has 
power under section 147 of the Ciimmal Piocedurc 
Code to dismiss a complaint without examining wit- 
nesses, yet m such a case no sanction for prosecution 
under section 211 of the Penal Code should be 
granted See In the matter of Cyan Chunder Roy , 
8 C. L. R„ 267. In the matter or Chukradar 
Potti 8 C. L. R., 289 

37. ' ■■ ■- ■ - ■ C onviction by 

Sessions Court — Opportunity not given to accused 
to prove charge before Magistrate. — R. made a 
complaint of theft against S to the police. The 
police referred the case as false to the Magistrate. 
The Magistiate summoned R and examined him, but 
gave him no opportunity to prove the charge by call- 
ing the witnesses named by him. The Magistrate then 
ordered the case to be struck off the file and gave 
sanction to prosecute R. R. was subsequently brought 
before the same Magistiate and committed to the 
Sessions, and convicted by the Sessions Court under 
section 211 of the Penal Code. Meld that although 
R. had no opportunity of proving this case before lie 
was himself tried, the conviction was not illegal. 
Government v. Kanmdad , I. L * R., 6 Calc., 496, 
distinguished, Bamasami v. Queen-Empress 

[I. L. R., 7 Mad., 292 

38. — Prosecution for 

making a false charge . — Opportunity to accused to 
prove the truth of charge . — Criminal Procedure 
Code , s 195 . — A complaint of offences under sections 
323 and 379 of the Penal Code was referred to the 
police for enquiry. The police reported that the 
charge was a false one, and thereupon the Magistrate 
of the district passed an order under section 195 of 
the Criminal Procedure Code, directing the prosecu- 
tion of the complainants for making a false charge 
under section 211 of the Penal Code. Held that the 
order under section 195 of the Criminal Procedure 
Code should not have been passed until the com- 
plainants had been afforded an opportunity of prov- 
ing their case, which had been tin own out merely on 
the report of the police Government v. Kanmdad , 
I. L. R., 6 Calc., 496 , referred to. Qtjeen- Em- 
press v. Ganga Bam . . I. L. R., 8 AIL, 38 

39. — -a Procedure before 

framing charge — Procedure before framing a charge 
under section 211 of the Penal Code, of the offence 
of making a false charge with intent to injure, consi- 
dered. In the matter or the petition or Gaur 
Mohun Sing . . . 8B.L. R., Ap., 11 

S, C Queen v . Gour Mohun Sing 

[16 W. R., Or., 44 

40. - — — False charge , 

Conviction on.- — Fntry of, in Calendar . — When a pri- 
soner is convicted of having made a false charge of 
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an offence* the nature of the false charge should he 
stated in the finding and enteied m the Calendai 
Reg-. v Aejun .... 1 Bom., 87 

41. — 1 nfo t mail on 

given to police — Record ■ — Where the charge is one of 
instituting a false charge of an offence with intent to 
injure, the actual information which the prisoner 
made at the thannah ought to be given m evidence 
and foim part of the record. Queen v Hoolas 

[23 W. R., Cr., 32 

FALSE DEED SET UP TO SUPPORT 

RIGHTFUL CLAIM. 

See Title— Miscellaneous Cases 

[7 B. L. R., 136 

FALSE EVIDENCE. Col 

1 Generally ..... 1961 

2. Fabricating- False Evidence . . 1971 

3 Contradictory Statements . . 1975 

4 Proop op Charge .... 1980 

5. Trial op Charge .... 1980 

See Cases under Charge — Form op 
Charge — False Evidence. 

See Criminal Procedure Code* 1882* s. 
487, PARA. 1 (1872, s. 473). 

[X L. R., 1 Bom., 311 
X L. R., 1 All., 625 
10 Bom., 73 
18 W, R., Cr., 15 
22 W. R., Cr., 49 

See Cases under Forgery. 

[I. L. R , 6 Calc., 482 
7 C. L. R., 356 

1. GENERALLY. 

X Requisites for legal convic- 

tion of false evidence. — Attestation of record 
by Magistrate — Before criminating a man upon his 
own statement under examination* it is necessary to 
see that such statement has been deliberately made 
and recorded* that after being recorded it has been 
shown or read to the accused ; and that the examina- 
tion has been attested by the signature of the Magis- 
trate, following a certificate to be given under his 
own hand Queen v. Neruni . 7 W. R,, Cr., 49 

See Queen v. Mungul Dabs 

[23W.R„Cr„ 28 

2 . Requisites for conviction of 

giving false evidence.— The true rule in a case 
of giving false evidence is that no man can he con- 
victed of such offence except on proof of facts which, 
if accepted as true* show not merely that it is in- 
credible, hut that it is impossible that the statements 
of the party accused made on oath can he true. 
Queen v Ahmed Aly . 11 W. R,, Cr., 25 

3. False statement under affirm- 

ation criminating witness himself— Where 
a party makes a false statement when legally bound 
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1 GENERALLY — continued 

False statement under affirmation crimi- 
nating witness himself— continued, 

by a solemn affirmation* the fact that the statement 
was one tending to criminate himself will not justify 
his acquittal on a charge of giving false evidence. 
Anonymous . . . 3 Mad., Ap., 29 

4 . False statement of witness 

criminating himself— Renal Code * s 191, — 
Although a person under examination as a witness is 
hound by his affirmation to tell the truth* if he is 
examined on a pomt on winch he is likely to crimi- 
nate himself* his position should he explained to him 
by the Magistrate* as otherwise he may be induced, 
through ignorance of the state of the law, to deny 
the existence of facts foi fear of penal consequences. 
Although without such a warning he may make a 
false denial and thereby become guilty of the offence 
of intentionally giving false evidence, his offence will 
not he deserving of severe punishment. Jaddoo 
Nath Dutt v Empress . 2 C. L. R., 181 

# 5. Evidence of corrupt inten- 

tion. — Statement Tcnown by accused to be false — 
Upon a prosecution for giving false evidence, the law 
does not require proof of a corrupt intention. It is 
sufficient that there is proof of intention, and if t the 
statement was false* and known by the accused to be 
false* it may be presumed that, m making it* the ac- 
cused intentionally gave false evidence Queen v. 
Amere Ali Khan . . . 3 NT. W., 133 

6 . Proof that accused knew 

statement to he false.— Renal Code, s . 193 — To 
support a charge of giving false evidence undei sec- 
tion 193, it must he shown that the accused inten- 
tionally made a particular statement false to his own 
knowledge Queen v Maharaj Misser 

[7 B. L. R., Ap., 66 : 16 W. R., Cr., 47 

7. Proof of deposition alleged to 

be false. — In a case of false evidence it is necessary 
to prove the deposition alleged to contain the false 
statement. Queen v. Bkaeoas Tutum 

[7 W. R., Cr., 13 

8 . Proper Court to direct pro- 

secution for giving false evidence.— Cnmma l 
Procedure Code , 1861, s 169 — Specific charge — 
There is nothmg in section 169 of the Code of Crimi- 
nal Procedure which gives a Judge, not sitting in 
appeal, any original jurisdiction to entertain a charge 
of giving false evidence before another Court No 
other Court than that before which false evidence is 
given can direct a prosecution in respect thereof. 
In a prosecution for 'false evidence, there must bo 
some specific charge' of making some particular and 
specific false statement, and some direct evidence 
that such specific statement was false. Asmedh 
Koonwar V, Taylee; Khorshed Ali v. Taylbr 

[W. R., 1864, 15 

9 . Affirmation for cases during 

one day, not for each case as called on, — 
Penal Code , s, 193, — Where a witness was* at the 
beginning of the day, solemnly affirmed once for all 
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Affirmation for cases during one day,, 
not for each case as called on— con- 
tinued, 

to speak the truth in all the eases coming before the 
Court that day, — Held that he might be convicted, 
under section 193 of the Penal Code, of giving false 
evidence xn a suit which came on that day, although 
he was not affirmed to speak the truth in that suit 
after it was called on for hearing, and the names of 
the cases in the day’s list were not mentioned when 
the affirmation was administered. Queen v Ven- 
katackalam Pillai . . , 2 Mad., 43 

10. , Evidence not given on 

oath. — Hindu concert —False statement — Penal 
i lode , ss. 191, 193, 199 . — A Hindu who has become a 
convert to Christianity is not under a legal obligation 
to speak the truth unless his evidence be given under 
the sanction of an oath on the Holy Gospels, so as to 
justify a conviction under section 193 of the Penal 
Code. A statement made by a witness in a criminal 
trial not upon oath or solemn affirmation is not a de- 
claiation within the meaning of section 199 of the 
Penal Code, nor is the witness bound to make a decla- 
ration under section 191. Queen v. Vedamuttu 

[4 Mad., 185 

11. Materiality of statement— 

Penal Code , ss. 191 , 193 -r-Tlie materiality of the 
subject-matter of the statement is not a substantial 
part of the offence of giving false evidence in a judi- 
cial proceeding, and an indictment under sections 
191, 193, of the Penal Code, though it does not allege 
materiality, is good if it alleges sufficiently the sub- 
stance of the offence. Queen v. Aidrus Sahib 

[1 Mad., 38 

12. Penal Code , ss. 

191 and 192 — To constitute the offence of giving false 
evidence undei section 191 of the Penal Code, it is 
not necessary that the false evidence given should be 
material to the case in which it is given Ahter 
under section 192 Reg-, v. Damodhar Ram- 
chandba . ... 5 Bom., Or., 68 

13. Penal Code, s. 

191 — Intention. — The words of section 191 of the 
Penal Code are very general, and do not contain any 
limitation that the false statement made shall have 
any bearing upon the matter m issue. It is sufficient 
to bring a case within that section if the false evi- 
dence is intentionally given, — that is to say, if the per- 
son making the statement makes it advisedly, know- 
ing it to be false, and with the intention of deceiv- 
ing the Court, and of leading it to be supposed that 
that which he states is true. Queen v. Mahomed 
Hosseni . . . . 16¥. R., Cr., 37 

14. — — Untrue state - 

ment immaterial to case before Court . — A statement 
untrue to the prisoner’s knowledge made upon oath in 
the course of a judicial proceeding amounts to perjury, 
notwithstanding the fact that the statement itself is 
immaterial to ime matter before the Court. Queen 
t>. Shib Pro sad Gibi . . 19 W. R., Cr., 09 
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15. Judicial proceeding, State- 

ment made in. — Penal Code , s 193. — Form of 
charge. — It is essential, m order to sustain a charge 
under section 193 of the Penal Code, that it should be 
proved that there was a judicial proceeding, and that 
the false statement alleged to have been made in the 
course of that proceeding was made. Queen v. 
Fatik Biswas . . . 1 B. L. R., A. Cr* 13 

S. C. Queen v, Futteah Biswas 

[10 W., R., Cr., 37 

16. Preliminary enquiry. State- 

ment made in. — Penal Code , ss. 193 and 457 — 
Criminal Procedure Code {Act X of 1882), s. 337. — 
Fmdence of accused illegally pardoned. — In eases 
not of the kind contemplated in section 337 of the 
Criminal Procedure Code (X of 1882), it is not com- 
petent to a Magistrate holding a preliminary enquiry 
to tender a paidon to the accused, or to examine lnm 
as a witness. Statements made by the accused m the 
course of such examination are irrelevant ; and if sub- 
sequently retracted, they cannot be used against him, 
or subject him to a prosecution for giving false evi- 
dence, under section 193 of the Penal Code. Peg. v. 
Hanmanta , I L R ,1 Bom , 610, followed. Queen- 
Empbess v. Daia Jiva . I. L. R., 10 Bom., 190 

17 . Enquiry by Magistrate.— 

Penal Code, s. 193. — Judicial enquiry . — An enquiry 
by an Assistant Magistrate, with a view to tracing 
the writer of an anonymous letter addressed to him 
charging certain porsons with murder, and without 
reference to the truth or otherwise of the charge of 
murder, is not a stage of a judicial proceeding in 
which the giving of false evidence is punishable un- 
der section 193 of the Penal Code. Queen ?>. 
Bykant Nath Banebjee . . 5 JV. R., Cr., 72 

18. Examination of complain- 

ant. — Statement m petition of complainant — Uud\» 
cial proceeding. — Investigation. — Penal Code , s. 193. 
— The examination of a complainant in reference to the 
matter of his petition of complaint is an investigation 
directed by law, and therefore a stage of a judicial 
proceeding Consequently, if in the course of that 
examination false evidence is intentionally given by 
the complainant, he is legally chargeable with the 
offence described m section 193 of the Penal Code. 
Queen v. Mata Dyad . . , 4 N. W., 6 

19 . Examination on oath with- 

out jurisdiction. — Ci immal Procedure Code, 1861, 
ss. 168,169 — Judicial proceeding. — When a plaintiff 
before a Munsif came and petitioned the Judge, 
complaining that the Munsif had improperly refused 
to examine his witnesses and had dismissed his suit, 
although informed that witnesses were in attendance, 
and the Judge, upon examining the petitioner upon 
solemn affirmation and finding the charge unproved, 
ordered proceedings to be taken against the petitioner 
for giving false evidence, — Held that the Judge 
had no authority to examine the petitioner upon oath 
in such a case, and that the oath having been made, 
and the evidence given cor cm non judice , could not 
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Examination on oath, without jurisdic- 
tion — continued. 

form the subject of a prosecution for false evidence. 
Queen v. Jadub Chundeb Biswas 

[W. 1864, Cr,, 15 

20. r Annulment of proceedings 

in trial at which false evidence was given. — 

Judicial proceeding — The accused was convicted of 
intentionally giving false evidence m a judicial proceed- 
ing, m having, as a witness therein, made on solemn 
affix mation a false statament. The proceedings m 
the trial at which the alleged false evidence was given 
were subsequently annulled, in consequence of the 
sanction for the prosecution being insufficient. Meld 
that the conviction of the accused must be reversed, 
as the false statement was not made in a stage of a 
judicial proceeding. Beg-, v. Kavji yaead Tagu 

[8 Bom., Cr., 37 

21. Proceeding in which Judge 

had no authority to administer oath — Penal 
Code , ss, 191 , 193 — Criminal Procedure Code , s, 
477 — False evidence . — “ Judicial proceeding .” — A 
man died leaving some money due to him m the 
hands of the Telegraph authorities. P. wrote a 
letter to those authorities claiming the money as the 
sole heir of the deceased. This letter was sent to the 
District Judge for verification and orders. P. sup- 
ported his claim before the Judge by the evidence 
on oath of C. C/s evidence being, m the opimon of 
the District Judge, false, the District Judge, m his 
capacity as Sessions Judge, tried him for giving false 
evidence, and convicted him of that offence Meld 
that, as the reference to the District Judge by the 
Telegraph authorities of P/s letter for verification, 
and the subsequent action m regard thereto, did not 
constitute a “judicial proceeding/ 5 and as the* Dis- 
trict Judge had not any authority to administer an 
oath to C , the conviction was illegal Empbess v. 
Chait Bam . . .XI*. R., 6 All., 103 

22. Enquiry under Legal Practi- 

tioners’ Act. — Penal Code , ss 181 , 193 ‘—Le- 
gal Practitioners ’ Act , XVIII of 1879,— Judicial 
proceeding — j Examination of accused on solemn 
affirmation . — Where three persons, of whom one 
was a pleader, were tried together and convicted 
under section 181 of the Penal Code of having made 
false statements on solemn affirmation about the 
same matter in the course of an enquiry into the 
conduct of the pleader under the provisions of the 
Legal, Practitioners’ Act, — Meld that the conviction 
of the pleader was bad, as his statement was impro- 
perly taken from him on solemn affirmation. Meld , 
further, that an enquiry under the Legal Practition- 
ers’ Act being a judicial proceeding, false statements 
on solemn affirmation made by tbe witnesses therein 
should he charged and tried separately under section 
193 of the Penal Code . Botha Subba Chetti 
v. Queen . . , IL.R,,6 Mad., 252 

23. * Penal Code, ss. 191 and 193. 

— diving false evidence before apohce patel* — Bom- 
bag Act VIII of 1867 {Village Police), s. 13,— A 


F ALSE EVIDENT CE — continued, 

1 GENERALLY — continued 

Penal Code, ss. 191 and 193 —continued, 

person who makes a false statement upon oath before 
a police patel, acting under section 13 of Bombay 
Act VIII of 1867, gives false evidence within the 
meaning of section 191 of the Penal Code, and is 
punishable under section 193. Empbess v Ibbasapa 
[I.L. R., 4 Bom^ 479 

24. Evidence not given in 

Court of Justice.— Pewc&Z Code, ss, 191 , 194, — 
Statement made to police officer — It is not neces- 
sary, under section 194, Penal Code, that the false 
evidence which is given should he evidence given in 
a Court of Justice. Such statement, if made to a po- 
lice officer, would amount to the offence of giving false 
evidence as defined in section 191, taking section 118 
of the Code into consideration. Queen v, Nim 
Chanb Mookebjee . . 20 W. R., Cr., 41 

In the matteb op Juggebnath Sahai 

[8 C. L. R., 236 

25. Police investigation.— Penal 

Code, s 191 — Criminal Procedure Code, 1872, ss, 
118 , 119. — Neither the words “Shall answer all 
questions” in section 118 of the Code of Criminal 
Procedure, nor the words “ shall be hound to answer 
all questions” in section 119 of the same Code, con- 
stitute “ an express provision of the law to state the 
truth” within the meaning of section 191 of the 
Penal Code Sections 118 and 119 are merely in- 
tended to oblige persons to give such information as 
they can to the police, in answer to the questions 
which may be put to tbem, and they impose no legal 
obligation on those persons to speak the truth. 
Empbess v Kassim Khan. Empbess v. Dahia 

[I. L. B., 7 Calc., 121 :8C.L. B„ 300 

26. Judicial proceed* 

mg — Code of Criminal Procedure, Act X of 1882, 
ss 155 and 161 — Penal Code , XLV of I860, s 193 . 
— Section 161 of the Code of Criminal Procedure, 
Act X of 1882, makes it obligatory^ a person exa- 
mined in the course of a police investigation under 
chapter XIV to answer truly all questions put to him 
(other than questions the answers to winch would 
have a tendency to expose him to a criminal charge, 
or to a penalty or forfeiture), and such person, if he 
knowingly answers falsely, commits the offence of 
giving false evidence in a stage of a judicial proceed- 
ing nnder section 193 of the Penal Code. Queen- 
Empeess v . Paeshbam Baysing 

[I. L. R., 8 Bom., 216 

27. — Criminal Proce- 

dure Code, 1882, s. 161. — Penal Code, s. 193. — False 
statement to police officer, — The law laid down by 
the Full Bench in the case of J Empress v. Kassim 
Khan, I. L. B., 7 Calc., 121, has been altered by the 
provisions of section 161 of the Code of Criminal 
Procedure (Act X of 1882), and a witness who makes 
a false statement to a police officer m reply to a 
question which he is hound to answer, would be 
guilty of intentionally giving false evidence. Na- 
thu Sheik v. Queen-Empbess 

[I. L. R;, 10 Calc., 405 
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FALSE EVIDENCE— continued. 

1. GENERALLY — continued. 

28. Statement made in judicial 

proceeding before Magistrate.— Penal Code , , 
ss. 181, 193 — Where a false statement is made in a 
stage of a judicial proceeding befoie a Magistrate, 
lie ought not to convict under section 181 of the 
Penal Code, but should commit to the sessions under 
section 193 of that Code. Queen v. Nussueood- 
deen Shazwad . . 11 W. R., Cr., 24 

29 . Statement made in proceed- 

ings without jurisdiction.— Penal Code , ss 181, 
193 —A conviction under section 181 of the Penal 
Code is good, though the offence falls within section 
193. Anonymous . . 4 Mad., Ap,, 18 

30. False statement before 

Income Tax Commissioner.— Penal Code , ss. 
181, 193 — When an offence under section 193 of 
the Penal Code is established, a conviction under 
section 181 is illegal. When the accused made 
on solemn affirmation a statement before an Income 
Tax Commissioner, which statement the accused 
knew, or had reason to believe, to be incorrect, 
it was held that such statement amounted to the 
offence of giving false evidence m a judicial proceed- 
ing under section 193 of the Penal Code, and 
was, therefore, not cognisable by a full-power 
Magistrate, as it could not he treated as constituting 
an offence triable under section 181 of the Penal 
Code (making a false statement to a public servant), 
Reg-, v. Dayalji Endabji . . 8 Bom., Cr., 21 

31. False statement in verified 

petition under s. 19 of Act IX of 1889 (In- 
come Tax Act). — The prisoner was convicted of 
perjury by wilfully making a false statement in a 
vended petition presented under section 19 of the In- 
come Tax Act (Act IX of 1S69) to a tahsilclar. 
Meld that the tabsildar was not an officer competent 
to receive such a petition, and that no offence was 
committed Mooneappa Oodian v Queen Subbaya 
Oodian v. Queen . . . .5 Mad., 326 

32. Making false return of ser- 

vice of summons. — Penal Code , s 193 — The 
making of a false return of seivice of summons is 
an offence punishable, not under section 181, but un- 
der section 193 of the Penal Code, and is cognisable 
by the Court of Session alone. Queen v Sham a 
Chuen Roy . • . , 8W.E,, Cr., 27 

33. Statement before Collector 

as Revenue Officer. — Penal Code, s. 193 . — Judi- 
cial enquiry . — A conviction may be had for giving 
false evidence under section 193, Penal Code, even if 
the evidence be given m matters not judicial (such as 
before the Collector acting in his fiscal capacity under 
Regulation XIX of 1814), but it must be proved that 
the false statement was made under the sanction of j 
the law. Queen v. Audhun Roy 

[14 W. R., Cr., 24 j 

34. Enquiry into application for 

allowance for spoiled stamps.— Enquiry made \ 
by Deputy Collector,— Stamp Act, 1879 , s, 51.— Pe - I 


FALSE EVIDENCE— continued 

1. GENERALLY — continued 

Enquiry into application for allowance 
for applied stamps— continued. 

nal Code, ss. 181, 193 — The Collector himself is the 
officer, and no other, to whom power is given by law 
to make enquiries into applications for allowances for 
spoiled stamps, to take evidence on oath m lefercnce 
thereto, and to grant or refuse such applications, and 
he cannot delegate his authority m the matter. 
Meld, therefore, where a person had applied for a re- 
fund under chapter VI of Act I of 1879, and the 
Collector made over the application for enquiry to a 
Deputy Collectoi, that the Deputy Collector was not 
entitled to put the witnesses produced by the appli- 
cant on their oaths, and consequently, in leference to 
the statements of such witnesses, no charge under 
section 181 or section 193 of the Penal Code was sus- 
tainable. Empbess op India v Nia z Adi 

[I, L. R„ 5 All., 17 

35. False statement made be- 

fore Registrar. — Proceedings under the Regi Ora- 
tion Act, 1866. — A Sub- Registrar is competent, for 
any purpose contemplated by Act XX of 1866, to ex- 
amine any person , and any statement made by such 
person before an officer m any proceedings or en- 
quiries under the Act, if intentionally false, renders 
such person liable to a cummal prosecution. Queen 
v. Juogut Chundee Dutt . 6 W. R., Cr., 81 

33 . — Petitions not ve- 

rified — Prosecution under the Registration Act 
( III of 1877), s. 82, cl (a) and s. 83, ss, 72 and 
73.-— Where the accused was tried for intentionally 
making a false statement in the course of certain pro- 
ceedings taken before a Registrar,— Me Id that even 
assuming that such proceedings were taken under 
section 72 of the Registration Act, and not, as they 
should have been, under section 73, the appearance of 
the accused before the Registrar and his taking no 
objection to the form of the proceedings will cure the 
irregularity for the purposes of a criminal trial under 
the provisions of the Registration Act. Nor under 
similai cncumstances will the want of verification of 
a petition of appeal on the part of the applicant, as 
piovided by section 73 of the Act, oust the jurisdic- 
tion of the Criminal Court. Reg. v Berry, 28 L . J 
M C., 86 , Queen v. J Fletcher, L R , 1 C. C. R., 
320 , Turner v Post Master General , SB S. f 
756 , Queen v Mughes, L. R., 4 Q B. D , 614 ; 
Queen v. Smith, L R, 1 C. C. R., 110, followed. 
Meld also that, except as directed by section 82 of 
Act III of 1877, the Magistrate has no authority on 
his own mere motion to frame a chaxge against the 
accused m consequence of evidence given m the 
course of the trial by the registering officer, in re- 
spect of certain statements made before him during 
registration proceedings, Queen-Empbess v. Ba- 
tesab Mandad . . I. L. R., 10 Calc., 604 

37. Statement in unsigned peti- 

tion. — Penal Code, ss. 19$, 199 . — A petition not 
bearing the signature of the accused, and therefore 
not a declaration made or subscribed by him, cannot 
be made the foundation of a charge or conviction 
under section 199 of the Penal Code, but a deposition 
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FALSE EVIDENT CE — continued . 

1. (H^PHAlXlfi-contmued. 

Statement in unsigned petition— continued, 

on oath, supporting such a petition, if false, justifies 
a charge under section 193 of the Code. Ik the 
MATTES 03? RAM REWAZ KOOWAB 

[7 a Xi. R., 536 

38. Statement in petition not 

requiring verification. — Unnecessary verifica- 
tion — Semble,—A. petition presented under Regula- 
tion XVII of 1806 not requiring verification, cannot, 
from the fact of its being verified unnecessarily, be 
made the subject of a prosecution for giving false 
evidence Ik the mattes oe the fetitioh of 
Kasi Chuhdeb Mozumdab Juggut Chuhdeb 
Mozumdab v Kasi Chtjhdeb Mozumdab 

[X Ii. R„ 6 Calc., 440 : 7 C. X,. R., 330 

39. False statement in vakalat- 

nama. — Penal Code, s 193 . — The pusoner, a vakeel, 
presented a vakalatnamah m the District MunsiRs 
Court signed by the defendant m a civil suit authoris- 
ing the prisoner to appear for the defendant The 
vakalatnamah falsely pui ported to have been executed 
before the Adighari of the village and to bear the 
signature of the Adighan The prisoner was convict- 
ed under section 193 of the Penal Code. Held that 
the case was not brought within the section, and that 
the prisoner was entitled to his discharge from cus- 
tody, Queeh v . Keilasum Puttee . 5 Mad., 373 

40. Statement in document not 

requiring verification. — Civil Procedure Code, 
1859 , ss 119 , 120 — The verification of an application 
filed m the Civil Court, m which it was stated that 
the applicant did not sign an alleged deed of compro- 
mise, does not subject him to punishment for giving 
false evidence Such an application falls, not under 
section 120, Act VIII of 1859, but under section 119 
of that Act, and need not therefoie be verified. 
Queeh v. Kaeticx Chuhdeb Haldab 

[9 W. R., Or., 58 

41 . Statement in application 

for new trial.— Penal Code, ss. 191, 192 Verifi- 
cation of document as a plaint. — -A. made an appli- 
cation for a new trial under section 21 of Act XI of 
1865. He filed a memorandum of his grounds veri- 
fied as a plaint, and therein knowingly made a false 
statement. Held (Gloveb, J., dissenting) that he 
had not thereby committed an offence under section 
191 or 192 of the Penal Code. In be Habah Mahdal 

[2 B. L. R., A. Cr* 1 : 10 W. R., Cr., 31 

42 . False verification of writ- 

ten statement. — Om l Procedure Code, ss. 51, 115 . 
— Act XLV of 1860 ( Penal Code), s. 191 . — A person 
filing a written statement m a suit is hound by law 
to state the truth, and if he makes a statement which 
is false to his knowledge or belief, or which he be- 
lieves not to be true, he is guilty of giving false evi- 
dence within the meaning of section 191 of the Penal 
Code. Queeh-Emfbess v. Mehebah Sihgh 

[I. L. R., 6 AIL, 626 


FALSE EVIDENCE — continued. 

1. GENERALLY — continued. 

43 . — - Witness deposing falsely in 

another’s name. — Penal Code, s 193, and ss 416, 
419 — A witness falsely deposing m another’s name 
should he charged with giving false evidence, under 
section 193, and not with cheating by personation, 
undei section 419 of the Penal Code Reg v. Peema 
Bhika . . . 4 . . .1 Bom., 89 

44 . Putting forward person 

knowing him to be some one else.— Abet- 
ment of false evidence — Where C. falsely lepresent* 
ed himself to he U., and the writer of a document 
signed by U., and T knowing that C. was not U., 
and bad not written snch document, adduced C as 
27, and as the writer of that document, — Held that 
T ought to have been convicted, not of intentionally 
giving false evidence m a judicial proceeding, but on 
a charge of abetting the giving of false evidence. 
Queeh v , Chuhdi Chubh Nauth 

[8 W. R., Cr., 5 

45 . Statement unintentionally 

causing conviction of murder.— Penal Code, 
ss. 193, 194. — Powers of Sessions Judge — -The Ses- 
sions Judge has no power to commit a man for having 
given false evidence before the Magistrate, but he 
can commit him for having given false evidence in his 
own Court In the trial of a prisoner for murder, a 
witness stated on oath before the Sessions Court that 
another had committed the murder, whereas before 
the Magistrate he had stated, as was the fact, that 
the prisoner had committed the mnider. Held that 
such witness was guilty under section 193, and not 
under section 194, of the Penal Code, as he did not 
know that he would cause a conviction for murder. 
Queeh v. Haedyai . . 3 B. I*. R., A. Cr., 35 

46. Subornation of perjury. — 

Penal Code, s. 196 — The provision of the Penal Code 
(section 196) against using false evidence is not ordi- 
narily intended to apply to subornation of perjury. 
To establish an offence under section 196, it must be 
shown that the accused made some use of the false 
evidence after it was in existence Queeh v Suf- 
fubudee . . .1 Ind. Jur., O. S., 122 

47 . Intentional omission to 

mention adjustment of decree in applica- 
tion for execution,— Penal Code, ss. 193, 199 — 
Civil Procedure Code, s 235 . — Intentional omission 
— Under section 235 of the Code of Civil Piocedure 
(XIY of 1882), the decree -holder, or the party who 
applies for execution, is bound to state in his appli- 
cation any adjustment between the parties after 
decree, whether such adjustment has or has not been 
previously certified to the Court Paupayya v. Hara- 
sanndh, I. L. R., 2 Mad., 216 , followed Intentional 
omission to make such statement amounts to an offence 
under section 193 of the Penal Code (XLY of 1860). 
Section 199 of the Penal Code (XLY of 1860) does 
not apply to applications for execution containing 
false averments. Queeh-Emfbess v. Bafuji Daya- 
bam . . . . I. L. R„ 10 Bom., 288 
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FALSE E VIDEN OE — continued, 

2 . FABRICATING FALSE EVIDENCE. 

48. Fabrication of false evi- 

dence. — Penal Code, s\ 193 and s 120 — Illegal 
concealment to fabricate evidence. — The term “fab- 
rication ” in section 193 of the Penal Code refers to 
the fabrication of false documentary evidence to be 
used m a suit, so that to convict under this section it 
is essential to aver and to prove that the fabricated 
documents weie intended for that purpose, The 
illegal concealment, by act or omission, contemplated 
by section 120 of the Code, has reference to the exist- 
ence of a design on the part of third persons to 
fabricate evidence. Queen v Rajcoomar Banerjee 

[1 Ind. Jur„ O. S., 105 

49. Verification of 

statement m suit for rent . — Act X of 1859, s , 37 — 
The plaintiff brought a suit for rent claimed to be due 
for three years ; he failed to prove his claim, and the 
suit was dismissed for want of evidence. He after- 
wards sued to recover rent for one of the same years, 
and recovered the amount The Judge on appeal 
reveised the decree, and made an order remitting the 
case to the Deputy Collector to enquire under Act X 
of 1859, section 37, whether the plaintiff had commit- 
ted perjury m the fust suit, the plaint in which was 
verified by his agent. The 37th section of the Act 
requires that the statement of claim shall he verified by 
the plaintiff or his agent, and enacts that if the state- 
ment shall contain any averment which the person mak- 
ing the verification shall know or believe to be false, or 
shall not know or believe to be true, such person shall be 
subject to punishment according to the law for the time 
being in force for the punishment of giving or fabri- 
cating false evidence. Held that there was no founda- 
tion for the order, the aveiment having been made by 
the agent, and not by the plaintiff,* and besides, there 
was no evidence that it was untrue, there having been ■ 
no finding m the first suit that the rent was not due. 
Tarapersad Roy Chowdhey v Gopal Dass Duty 

, [Marsh., 72 : W. R., F. B. s 24 

1 Ind. Jur., O. S. 79: 1 Hay, 235 

50. Penal Code, s. 

193 — Making up false accounts to produce before 
Forest Officer — The making up falsely of accounts, 
with the intention of pioducmg them before a Forest 
Officer not empowered by law to hold an investigation 
and take evidence, is not a fabrication of false evidence 
within the meaning of section 193 of the Penal Code. 
Reg. v. Ramajirav Jitbajirav . 12 Bom., 1 

5L Intention to pro - 

cure conviction. — Penal Code , s. 195 — The prisoner 
was convicted under section 195 of the Penal Code of 
fabricating false evidence with intent to procure the 
Conviction of a certain person of an offence. The 
prisoner’s act was committed m a most public man- 
ner, &nd was not calculated to lead to the conviction of 
the person, nor did it appear that the prisoner took 
any stefts to secure his conviction. Reid that the 
conviction of the prisoner could not he sustained. 
Queen v. Shib Dyal . . . 5X, W., 188 

62. Making it ap- 

pear offence had been committed . — Failure to lag 


F ALSE EVIDENT CE — continued. 

2. FABRICATING FALSE EVIDENCE 
— continued 

Fabrication of false evidence— continued. 

charge . — Penal Code , 5 193. — A person, having made 
a hole m the wall of his own house, bioke open a box 
and removed the contents to which ho believed him- 
self entitled, but as to winch there was a dispute, mak- 
ing the removal appear to have been the act of 
thieves from the outside, was charged with fabricat- 
ing false evidence for the purpose of its being used m 
a stage of a 3 udicial proceeding under section 193 of 
the Penal Code. It did not appear that any charge 
had been laid by the accused against any one m re- 
spect of the removal of the contents of the box. Reid 
that the circumstances did not wairant the chaige 
under section 193 of the Penal Code of fabricating 
false evidence. Thewa Ram v. Empress 

[10 C. L. R., 187 

53 . Statement in 

petition of payment on account of tenure after 
tenure had been set aside — Penal Code, s. 193 . — A 
certain alleged mokuiari tenure having been set aside 
by a Civil Court, the person who had claimed to hold 
such tenure m depositing money m Court, m a peti- 
tion stated that the deposit was in respect of the 
mokuiari tenme, whereupon he was charged and 
convicted under section 193 of the Penal Code with 
fabricating false evidence, Reid that the conviction 
was had. Daeeb Mahto v * Ram Mohun Mookho- 
padhya 10 C. L. R., 433 

54 . — Attempt to com- 

mit offence. — Penal Code, s, 193. — M. instigated Z. 
to personate C., and to purchase m C.’s name certain 
stamped paper, in consequence of which the vendor 
of the stamped paper endorsed C.’s name on such 
paper as the purchaser of it, M. acted with the in- 
tention that such endorsement might be used against 
C m a judicial proceeding. Reid that the offence of 
fabricatmg false evidence had been actually commit- 
ted, and that M was properly convicted of abetting 
the commission of such offence Queen v. llamsaran 
Chowbey , 4 JSf W., 46, distinguished and obseived on. 
Empress v . Mula . . X. L. R., 2 All,, 105 

55. — — — Intention to use 

befoi e Registrar — XTse before Court — Penal Code, 
s. 196 — L. brought a suit upon a bond, and, at the 
trial, sought to support his claim by a letter fabri- 
cated piobably for the purpose of enabling L. to get 
the bond registered. L. was convicted under section 
196 of the Penal Code. Reid that if the letter was 
fabricated for use before the Registrar, it was no 
valid objection to the conviction. Laksiimaji v 
Queen-Empress . . I. L. R. 5 7 Mad., 289 

56 . Framing incorrect record.— 

Public servant matin ng false entry. — Penal Code , s. 
218. — When a Police Superintendent called for the 
report from the constable on information that a 
theft had been committed and reported owing to the 
constable’s negligence, and the constable produced a 
false report to the effect that no theft had been com- 
mitted and no infoiraation given to him, — Reid he was 
not guilty under section 218 of the Penal Code. 
Government v, Abdool Huq . 3 Agra, Cr., 1 
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FALSE EVIDENCE — continued. 

2. FABRICATING FALSE EVIDENCE 
— continued . 

Framing incorrect record — continued 

57. False report — 

Penal Code , s 218 — A Kulkarni who makes a false 
report with reference to an offence committed in his 
village, with intent, &c , is punishable under section 
218 of the Penalj Code. Reg. v. Malhar Ram 
Chandra . . . . 7 Bom., Cr., 64 

58. * Penal Code , s* 

218 — Public servant . — A public servant in charge as 
such of certain documents having been requned to 
produce them, and being unable to do so, fabricated 
and pioduced similar documents with the intention of 
screening himself from punishment. Held that such 
fabricated documents not being records or writings 
with the pieparation of which such public servant as 
such was charged, he could not legally be convicted 
under section 218 of the Penal Code Empress v. 
Mazhar Husain . . I. L. R., 5 AIL, 553 

59. Public servant — 

Forgery. — Penal Code , s. 218. — Abetment . — 8 . was 
charged with the preparation of a certain record, and 
was m the habit of preparing it from certain ab- 
stracts made and read to him by D JD made and 
read false abstracts whereby an incorrect record was 
prepared The Court was of opinion that JD. could 
not strictly be held to have committed the offence 
described m section 218 of the Penal Code. He was 
guilty, however, of abetment of the offence described 
in that section, and not the less so that S had no 
guilty knowledge or intention in the matter. Queen 
v . Belt Mohan Lal . . .7 IN. W., 134 

60. Penal Code, s 

218 — Intention — The intention is an essential ingre- 
dient m the offence contemplated by section 218, 
Penal Code. Queen v. Shama Churn Roy 

[8 W. R., Cr., 27 

61. False entry in 

chowhidan boolc — Penal Code, s. 218 — Where a 
chowkidar was charged under section 218, Penal 
Code, with having made a false entry m a chowkidari 
attendance book with a view to support a charge 
which was made against a Sub- Inspector of having 
made a false report legardmg the length of absence 
from duty of another chowkidar, and thereby to 
cause loss or injury to the Sub- Inspector, it was held 
that the intention was too remote to fall within sec- 
tion 218. Queen v. Jungle Ball 

[19 W, R., Cr., 40 

02. * Penal Code, ss 

192, 218 — Public servant. — A police officer, who had 
suppressed a document intrusted to him to forward 
to his superior officer, made a false entry m Ins offi- 
cial diary that the document had been so forwarded, 
intending that if be were prosecuted under tbe Police 
Act for suppressing tbe document, sucb entry might 
be used as evidence in bis behalf that be bad so for- 
warded tbe document. Held that, inasmuch as to 
constitute the offence of fabricating false evidence 
defined m section 192 of the Penal Code, the evi- 
dence fabiicated must be admissible evidence, and as. 


FALSE EVIDENCE — continued . 

2. FABRICATING FALSE EVIDENCE 
— continued . 

Framing incorrect record — continued 
if such police officer had been prosecuted under the 
Police Act, the entry m the chary would not have 
been admissible in. Ins behalf, though, contrary to his 
intention, it might have been used against him, such 
police officer was improperly convicted, in respect of 
such entry, of fabricating false evidence punishable 
under section 193 of the Penal Code Meld, also, 
that such police officer's intention m making such 
entry being to screen himself from punishment, he 
was not punishable under section 218 of the Code. 
Empress v Gauri Shankar , I. L. R., 6 All., 42 

63. Penal Code , s . 

218. — Public servant — A Treasury accountant was 
convicted of offences under sections 218 and 465 of 
the Penal Code under the following circumstances : 
A sum of R50G, which was in the treasury and was 
payable to a particular person through a Civil Court, 
was drawn out and paid away to other persons by 
means of forged cheques. After the withdrawal of 
the R500, but before such withdrawal had been dis- 
covered, the representative of the payee applied for 
payment. The prisoner then, upon two occasions, 
wrote reports to the effect that the R500 in question 
then stood at the payee's credit as a revenue deposit, 
and that it was about to he transferred to the Civil 
Couit. Upon the first of these reports, an order was 
signed by the Treasury Officer for the transfer of the 
money to the Civil Court concerned, and to effect 
such transfer a cheque was prepared by the sale- 
mohurnr, which, as originally drawn^up, related to 
the sum of R500 already mentioned The signature 
of the cheque by the Treasury Officer was delayed 
for some time, and meanwhile the cheque was alter- 
ed by the prisoner m such a manner as to make it 
relate to another deposit of R500 which had been 
made subsequently to the above, and to the credit of 
another person. The result of this was the transfer 
of the second payee's R500 to the £!ivil Court, as if 
it had been the first R500, and to the credit of the 
first payee's representative The prisoner was con- 
victed under section 465 of the Penal Code in re- 
spect of the cheque, and under section 218 in respect 
of the two reports above referred to Meld that 
the prisoner's intention in making the false reports 
was to stave off the discoveiy of the previous fraud 
and save himself or the actual perpetrator of that 
fraud from legal punishment, and that having pre- 
pared the reports m a manner which he knew to be 
incorrect, he was rightly convicted under section 218 
of the Penal Code Meld, further, that as the pri- 
soner, who was a public servant, made these reports 
and assumed to make them in due course and as a 
part of his duty, and held them out as reports which 
were made by the proper officer, and as no question 
was put in the examination of the witnesses from the 
office which suggested that it was not his business 
to make such reports, it must he inferred that ha 
made them because it was his business to do so, and 
as a public servant within the meaning of section 
218 of the Penal Code. Queen-Empress v Gibi- 
dhari Lal . . * I. L. R., 8 All., 653 
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FALSE EVIDENCE— continued. 

3. CONTRADICTORY STATEMENTS. 

64. Circumstances and inten- 

tion of contradictory statement. — Penal Code , 
s 193 — The mere fact that a person has made a 
statement which contradicts a previous statement, is 
not itself necessarily sufficient to bring him withm 
section 193, Penal Code The circumstances under 
which, and the intention with which, the particular 
statement relied on by the prosecution is made, must 
in each case be considered before it can be held that 
the offence has been committed. Queen" u, Soonlub 
Moohoobee . . . .9 W. R., Cr., 25 

Queen u. Denonath Bujjub . 9 W. R., Cr., 52 

65. "Weight to be given to con- 

tradictory statements. — To establish the offence 
of giving false evidence, direct proof of the falsity of 
the statement on which the perjury is assigned is 
essential. Rut, as legitimate evidence for this pur- 
pose, the law makes no distinction between the testi- 
mony of a witness dnectly falsifying such statement 
and the contradictory statement of the person charged, 
although not made on oath Such a statement when 
satisfactorily proved is quite as good evidence m 
proof of the charge as the eriminatoiy statement of a 
person charged with any other offence, and on pre- 
cisely the same ground, — that it is an admission of 
the accused person inconsistent with his innocence 
As to the weight to be given to contradictoiy state- 
ment the sound lule is that a elm go of peijuxy is 
not maintainable upon proof of one such statement 
not on oatli, or moie than one if proved by a single 
witness only, unless supported by confirmatoiy evi- 
dence tending to show the falsity of the statement in 
the charge With respect to the kind oi amount of 
confirmatory proof requued, it must he considered m 
each case whether the particular evidence offered is 
sufficient to induce a belief m the truth of the con- 
tradictory statement or duect testimony. Queen v. 
Ross ..... 6 Mad., 342 

( 56 . . Alternative charge.— State- 

ments made before Civil and Criminal Courts . — 
Where a person makes one statement befoie the 
Magistiate, and a directly different statement before 
the Civil Court, his commitment on an alternative 
charge, after the consent of the Civil Couit has been 
obtamed under section 169 of the Code of Cnminal 
Procedure, is strictly legal. Queen v Oottub 
Nabain Singh . . . 8 W. R., Or., 79 

67. i n 

consist ent 

statements m judicial proceeding , — Where a person 
makes two contradictory statements m the course of 
a judicial proceeding, he may he tried and convicted 
of giving false evidence on a single charge, if there is 
evidence to show which statement is false. Reg. v, 
Gangoji bin Pandji . , 5 Bom,, Cr., 49 

68. Penal Code , s, 

72, — Alternative finding.— Proof of contradictory 
s^tement on oath, or solemn affirmation, without 
evidence as to which of them is false, is sufficient to 
justify a conviction, upon an alternative finding, of 
the offence of giving false evidence, under section 7 2 
of the Penal Code, and soctions 242, 381, and 382 of | 


I FALSE EVIDENCE — continued. 

3. CONTRADICTORY STATEMENTS — con- 
tinned. 

Alternative charge— continued 

the Criminal Procedure Code. The English law upon 
the subject stated. Queen v . Palany Chetty 

[4 Mad., 51 

69. — — Statement moon - 

sistentwith previous one — Criminal Procedure Code 
(. Act XXV of 1861 ) , s. 172 .— Where a witness makes 
a statement before the Sessions Couit which contra- 
dicts that made by him before the committing offi- 
cer, and no evidence is given to show which state- 
ment is true, it cannot, under section 172, Act XXV 
of 1861, be said that an offence has been commit- 
ted under the cognisance of the Sessions Court. A 
Judge’s duty m dealmg with the contradictory state- 
ments of a witness discussed. Queen v. Nomal 

[4 B. L. R., A. Or., 9 : 12 W. R„ Cr., 69 

70. Statements incon- 

sistent with previous one — Penal Code , s , 193 — 
The statement made by a witness beforo the Magis- 
trate was opposed to the statement made by Imn be- 
fore the Sessions Court On a cliaigc of perjury 
being made , — Held that a statement made by the 
accused beforo one Couit was no evidence of the fal- 
sity of a contraiy statement before another Court to 
support a conviction of giving false evidence. Held, 
also, that neither the Judge nor jury had any right 
to assume that an explanation could not have been 
given consistent with both the statements Queen v. 
Kola . 4 B. L. R., A. Or., 4 ; 12 W. R,, Or., 66 

71. Plea of guiltg 

on one charge, Hjfect of . — Where a prisonei* is 
charged separately for having given false evidence 
with regard to two statements directly opposed to 
each other, a plea of guilty on one of the charges 
does not involve an acquittal on the other A Ses- 
sions Court is bound to take evidence and try a charge 
befoie it can acquit a prisoner of that charge. 
Queen v. Hossein Ali . 8B.L. R., Ap., 25 

72. - — - — - — Legality of con- 

viction — The prisoner, who, as a witness m a former 
case, had made one statement before the Magistrate 
and a contrary one before the Sessions Judge, was 
tued and convicted of having either given false evi- 
dence befoie the Judge or given false evidence before 
the Magistrate. Held (Noeman and Campbell, 
JJ , doubting), the conviction was light. Held, also 
(Campbell, J differing), the evidence taken befoie 
the Judge was admissible on the charge of having 
given false evidence before the Magistrate. Queen 
v. Eamiban . . B. L. R„ Sup. Vol., 521 

[6 W. R„ Cr., 65 

73. — - Alternative state- 

ments. — Perjury.— Per Noeman, J —Queer e, not- 
withstanding the decision of the Full Bench iu Queen 
v. Zamiran , as to the correctness of conviction for 
perjury upon alternative statements. Queen v. 
MatiKhowa . . 3 E. L, R., A. Cr., 36 

[12 W, R., Cr,, 31 
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FALSE EVIDENCE — continued 

3 CONTRADICTORY STATEMENTS — con* 
tinned* 

Alternative charge — continued . 

74, Criminal Pro- 

cedure Code {Act X of 1872), s 455 , sch m — 
Penal Code {Act XL V of I860), s. 193 — Where 
a person was convicted of giving false evidence upon 
an alternative charge in the form given in schedule 
in of the Criminal Procedure Code, — Held by the 
majority of the Court (Jackson and Pheae, JJ , 
dissenting), that the conviction was good, notwith- 
standing the jury had not distinctly found which of 
the two statements charged was false. Held 'per 
Jackson - , J , that such a charge is bad, and further 
that an alternative finding upon such charge is in- 
valid. Held per Pheae, J , that although a peison 
may be lawfully tried upon such a charge, still the 
Court or jury must, for a conviction, find specially 
which branch of the alternative is true. Queen v. 
Mahomed Hoomayoon Shaw 

[13 B. L. R., E. B., 324 : 21 W. R., Cr., 72 

Conti a, Queen v. Bidu Noshyo 

[13 B. L. R., 325, note : 11 W. R., Cr., 37 
12 W. R., Cr., 11 

75. Proof of truth 

of each branch of charge , — To support a finding 
upon an alternative charge of perjury there must be 
legal evidence of the truth of each branch of the 
charge. Queen v. Gonowei „ 22 W, R., Cr., 2 

70. In order to sus- 

tain any conviction for giving false evidence upon an 
alternative charge when no evidence is offeied to 
prove the falsity of either statement m particular, it 
must be cleai that the two statements are contradic- 
tory. Nathu Sheikh v Queen-Empeess 

[I. L. R., 10 Calc., 405 

77. Validity of con- 

viction — Statements which cannot both be true — 
It is not of itself sufficient to warrant a conviction for 
giving false evidence that an accused person has made 
one statement on oath at one time, and a directly 
contradictory one at another. The charge must not 
only allege which of such statements is false, but the 
prosecutor must be prepared with confirmatory evi- 
dence independent of the other contradictory state- 
ment to establish the falsity of that which is impeach- 
ed as untrue. J Reg. v. Jackson, 1 Lewis, C. 0 , 270 s 
Peg v. Wheatland, 8 C, Sf P , 238, and Lex v. 
Harris , 5 B, Sf Aid , 926, referred to. Section 455 
of Act X of 1872 (Criminal Procedure Code) is no 
authority for framing against a person accused of 
giving false evidence who has made one statement on 
oath on one occasion, and a directly contradictory 
one on oath on another occasion, a charge in the 
“alternative;” that woid, as used in that section, 
meaning that, where the facts which can be proved 
make it doubtful what particular description of offence 
an accused person has committed, the charges may 
be so varied or alternated as to guard against his 
escapmg conviction through technical difficulties. 
Held, therefore, where three persons were committed 
for tual jointly charged with “having on or about 


E ALSE EVIDEU CE — continued. 

3. CONTRADICTORY STATEMENTS — con- 
tinued. 

Alternative charge — continued . 

the 26th September 1881, or the 18th October 1881, 
bemg legally bound upon oath to state the truth, 
knowingly on those days, regarding the same subject, 
made contradictory statements upon oath,” and there- 
by committed an offence punishable under section 193 
of tbe Penal Code, and such persons weie jointly 
tried on such charge, that such charge was bad for 
being single and joint against the three accused persons 
instead of several and specific in regard to each of 
them ; that it was further bad because it did not dis- 
tinctly and m terms allege which of the statements 
was false ; that, assuming a committal upon so faulty 
a chaige should he allowed to stand, the Conit of 
Session should have prepared a fresh charge against 
each of the accused persons specifically setting forth 
the statement alleged to be false, and should then 
have proceeded to try each of them separately, and 
that, theie bemg no evidence that either of the state- 
ments made by two of such persons was false, except 
that it was contradicted by the other, the charge 
agamst such persons was not sustainable, there bemg 
no sufficient evidence that either of the statements 
was false. Empeess v. Niaz Adi 

[I. I». R., 5 AH., 17 

78. Charge m alter- 

native of two different offences under two different 
sections of Penal Code — False information to public 
servant — Criminal Procedure Code , ss 225, 232, 
233, 537 — Penal Code {XLV of 1860), ss. 182 and 
193 — Forest Act, VII of 1878 — The accused wa3 
charged, in the alternative, by tbe trying Magistrate 
as follows * “ I, W. W. Drew, Magistrate, first 
class, hereby charge you, Ramji Sajabarao, as follows : 
That you, on or about the 13th day of October 1882, 
at Nandarpada, stated that you had seen Vishnu Va- 
man and Mahadu Lakshman carrying teakwood from 
Gohe Forest to Narayan Ramcbandra, range forest 
officer, and on 14th February 1885 you stated on 
oath before the first class Magistrate 'at Pen, at the 
trial of these persons, that you did not see wheie they 
had brought the wood from, and thereby committed 
an offence punishable under section 182 or section 
193 of tbe Penal Code (XLV of 1860) and with- 
in my cognisance; and I hereby direct that yon, 
Ramji Sajabarao, be tried by tbe said Court on the 
same charge ” At the trial the accused asserted the 
truth of the former of these two statements, and denied 
having made the other The Magistrate was’ unable 
to find which of them was false, and convicted the 
accused, m the alternative, either under section 182 
or section 193 of the Penal Code (XLV of I860). 
Held that the charge was bad in law, being an alter- 
native charge m a form forbidden by section 233 of 
the Criminal Procedure Code (X of 1882), which 
directs that, for every distinct offence of which any 
person is charged, there shall be a separate charge 
Nor could the accused he tried upon a charge framed^ 
m the alternative as in the form given m schedule* 
V-XXVIII-(4) of the Criminal Procedure Code (X of 
1882) ; for, upon the facts alleged, there was no way 
of charging him with one distinct offence on the 
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FALSE EVIDENCE — continued. 

3. CONTRADICTORY STATEMENTS— com- 
timed. 

Alternative charge — continued. 

ground of self-contradiction. He could not success- 
fully be charged, under section 193 of the Penal Code 
(XLY of 1830), on contradictory statements, because 
he only made one deposition, m which theie weie no 
discrepancies , and, similarly, he could not be charged 
under section 182 of the Penal Code, for he only once 
gave information to a public servant. Held also 
that, having regard to sections 225, 232, and 537 of 
the Criminal Procedure Code (X of 1882), the accused, 
convicted upon such a charge, must be held to have 
been misled m his defence, and his conviction and 
sentence reversed. In charges founded upon supposed 
contradictory statements every presumption m favour 
of the possible reconciliation of the statements must 
be made. Queen- Empress v. Ramji Sajabaeao 

[I. L. R., 10 Bora., 124 

79. — — Validity of . — 

Conviction on. — Penal Code {Act XLV of I860), s. 
193 — Criminal Procedure Code {Act X of 1882), ss . 
233, 554, and sch 5, XXVIII- IP {4) — A prisoner 
was convicted on an alternative charge in. the form 
provided by schedule 5, XXVIII-II-(4) of the Cn- 
mmal Procedure Code (Act X of 1882) of having 
given false evidence, such evidence consisting of con- 
tradictory statements contained m one deposition 
while he was under cross-examination and re-exami- 
nation as a witness m a judicial proceeding. There 
was no finding as to which of the contradictory state- 
ments was false. Held (Noebis, J , dissenting) 
that section 233 of the Criminal Piocedure Code did 
not affect the matter, and that the conviction was 
good Semble per Wilson, /.—The decision m 
Queen v. j Bedoo Noshyo, 12 TV P., Cr., 11, though 
a guide to the disci etion of Courts m framing 
and dealing with charges, was not intended to, and 
does not, affect the law applicable to the matter 
Habibullah v. Queen-Empbess 

^ [I. L. R., 10 Calc , 937 

80. — Penal Code , 

s. 193 — Criminal Procedure Code , sch V, 
No. XX VIIP {4) — Assignment of false statement 
not necessary. — English law — In a charge under sec- 
tion 193 of the Penal Code, it is not necessary to allege 
which of two contradictory statements upon oath is 
false, but it is sufficient (unless some satisfactory ex- 
planation of the contradiction should be established) 
to warrant a conviction, of the offence of giving false 
evidence to show that an accused person has made 
one statement upon oath at one time, and a directly 
contradictoiy statement at another. Queen v, Za- 
mir an, S. L . P., Sup. Vol , 521 , 6 TV. P , Cr , 65 ; 
Queen v. Palany Chetty, 4 Mad., 51 ; and Queen v, 
Mahomed PLoomayoon Shah, 13 B. L. P., 324, fol- 
lowed. Empress v. Niaz Ah, I. L. P., 5 All . , 17, 
overruled. Per Duthoit, J. — Every possible pre- 

gfexmption in favour of a reconciliation of the two 
Statements should be made, and it must be found 
that they are absolutely irreconcilable before a con- 
viction can be had upon the ground that one of them 
is necessarily false. The English cases upon this 
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3. CONTRADICTORY STATEMENTS— con- 
tinued 

Alternative charge— continued. 

subject are lnelevant to the interpretation of the law 
of India, since the Indian Legislature has not follow- 
ed the law of England m regard to perjury. Trim- 
hie v Sill, L P ,5 Ay., Cas , 342 , and Xathama 
Natchiar v Borasing a Tever, L P., 2 I. A., 159, 
referred to. Queen-Empbess v Ghulet 

[I. L. R., 7 AIL, 44 

4. PROOF OF CHARGE. 

31 , Retractation of statements. 

— Locus pcenitentice for ivitness — Seld by the 
majority of the Court {dissentients, Jackson, J) 
that there ought to he a locus pcenitentice for wit- 
nesses who have deposed falsely to retract their false 
statements. Queen v. Gullie Mulliok 

[W. R., 1864, Or,, 10 

32 . Proof of charge.— Uncorro- 

borated evidence of single witness — Penal Code 
{Act XLV of 1860), s 193.— -A person cannot be 
convicted m the motussil of giving false evidence 
upon the unconoboiated evidence of a single witness. 
Campbell, J , dissenting Queen v Lalohanb 
Kowbah . . B. I*. R., Sup. Vol., 417 

[1 Ind. Jur., NT. S., 83 : 5 W. R., Cr., 23 

Queen v. Mohima Chunbeb Ciiuokebbutty 
[5 W, R., Cr., 77 

83 , Uncorroborated 

evidence of single witness — A conviction for per- 
jury should not be sustained on the bare testimony^ 
of one witness. Queen v . Khoab Lall Jv 

[9 W. R., Cr., m 

84, Evidence of single 

witness — Evidence to establish fact of statement . — 
The evidence of one witness in cases of perjury is 
sufficient to establish the factum of the statement 
which is charged as being false Queen v. Issue 
Chunbeb Ghose . . 14 W. R., Cr., 53 

85, Comparison of 

signatures. — Testimony of single witness.— Com- 

parison of signatures is one kmd of corroboration 
winch would justify a conviction on the testimony of 
a single witness in a case of false evidence Queen 

v. Bakhoeee Chowbey . 5 W. R., Cr., 98 

5. TRIAL OF CHARGE. 

80* — — Joint trial . — Penal Code, ss. 

193, 196 . — Using evidence known to be false — Se - 
parate trial . — Where several persons are accused of 
having given false evidence in the same proceeding, 
they should be tried separately. A., 8., JB., V., and P. 
were jointly tried— A. in respect of three receipts for 
the payments of money, produced by him m evidence 
in a judicial proceeding, on three charges of falsely 
using as genuine a forged document, and on three 
charges of using evidence known to bo false; S JB., 
I)., and P, on charges of giving false evidence in the 
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FALSE EVIDEN CE — cant inued. 

5. TRIAL OF CHARGE — continued . 

Joint trial — continued . 

same judicial proceeding as to such payments The 
Court (Straight, </.), being unable to say that the 
accused persons had not been prejudiced in their de- 
fence by having been improperly tried together, set 
aside the convictions and ordered a fresh trial of each 
of the accused separately. Empress v Anant Ram 
[X L. R., 4 AIL, 293 

87. Examining wit- 

nesses only once m four cases.— When four persons 
were accused of having given false evidence in the 
same proceeding, and the Sessions Judge, while pro- 
fessing to try each accused separately, heard the evi- 
dence of the witnesses only once, — Held that this was 
substantially trying the foui prisoners together, and 
was an improper mode of procedure Nathu Sheikh 
v. Queen-Empress . I. L. R., 10 Calc., 405 

FALSE IMPRIS ONMENT. 

See Wrongful Confinement. 

[8 Mad., 38 

Wrongful arrest under decree al- 
ready satisfied. — Mistake of officers of the Court . — 
Cause of action. — Good faith. — limitation Act, XV 
of 1877, s. 22, and sch. II, art. 19 — -On the 
27th June 1883, the plaintiff was arrested by a bail- 
iff of the Small Cause Court at Bombay, under a 
writ of arrest for the amount of a decree obtained 
by the defendant on the 2nd May 1883 against the 
plaintiff. On arrest the plaintiff informed the bailiff 
that the money due under the decree had already j 
been paid, as was the fact. Plaintiff could not pro- 
duce the receipt of payment, and the bailiff refused 
to raise the arrest until payment was made. The 
plaintiff thereupon paid the money un der protest, 
and was set at liberty The mistake was subsequent- 
ly discovered, and the money was refunded to the 
plaintiff. It appeared that, prior to plaintiff’s arrest, 
defendant's clerk had enquired of the head cashier of 
the Small Cause Court if the amount of the decree 
had been paid, but was told it was not, and a certifi- 
cate of non-payment was issued. In conformity with 
the usual practice of the Court, the chief clerk of the 
Court, on receipt of the certificate, issued the writ of 
arrest under the seal of the Small Cause Court, and 
the plamtiff was arrested. In March 1884, the 
plaintiff presented a petition to the High Court for 
leave to sue as pauper, and claimed R25,000 from 
first defendant as damages for the wrongful arrest. 
When the petition came on for enquiry into the 
pauperism of the plaintiff, the presiding Judge was 
of opinion that it disclosed no cause of action, and 
the plaint was returned to the plaintiff to he amend- « 
ed, but at the same time allowed to he filed. The 
plaintiff subsequently desired to add as party-defend- 
ants the cashier and the chief clerk of the Small 
Cause Court, and on 5th July 1884, took out a sum- 
mons calling upon the defendants to show cause why 
his amended plaint should not he received on the file 
of the Court iu place of bis first petition. It was 
contended f oi the cashier and the chief clerk of the 
Small Cause Court that the suit against them was 

II 


FALSE IMFRISOimEET--co^i^e(f. 

barred by limitation Held, as regards the first 
defendant, that the plaint should he rejected, as 
there was no bad faith, fault oi irregulaiity, on the 
part of the first defendant so as to make him respon- 
sible for the wrongful arrest. The plaintiff's impri- 
sonment having taken place under a warrant of the 
Court issued in regular maimer, and such Court being 
of competent jurisdiction, the plamtiff had no cause 
of action as against the first defendant, — the error 
was wholly and entirely the error of the officers of 
the Small Cause Court. Held, also, as regards the 
cashier and the chief clerk of the Small Cause Court, 
that the plaintiff's suit was barred, as more than one 
year had elapsed from the date of the termination of 
the plaintiffs imprisonment. Fisher v Pearse 

[I. L. R., 9 Bom., X 

FALSE PERSONATION. 

L Personation before Regis- 

trar. — Registration Act XX of 1866, ss. 93 and 94. 
— Penal Code, s 419 — A vendor proceeded m com- 
pany with three persons to Dacca to register her deed 
of sale. Falling ill on the way, the three com- 
panions went to the Registrar's office , one of them 
there personated the vendor, and got registry of the 
deed. She was convicted of cheating by false person- 
ation, and the other two of abetting that offence. 
Held, on revision, that as there was no intention ap- 
parent on the part of the accused to injure or defraud 
any one, the convictions should have been under sec- 
tions 93 and 94 of Act XX of 1866, and not under 
section 419 of the Penal Code. Queen v. Lutki 
Bewa . . . 2 B. L. R., A. Cr., 25 

In re Luthi Bewa . . 11 W. R., Cr., 24 

2. • Personating 'party 

required to complete conveyance , — Three persons 
who put up a fourth to personate one whose authority 
was required to complete a conveyance of immove- 
able property, were held guilty under section 94 of 
the Registration Act XX of 1866. Queen v. So- 
LEE M 0 ODDEEN ... 7 W. R., Cr., 99 

3. — Penal Code, s. 205. — Person- 

ating imaginary person. — tinder section 205 of the 
Penal Code it is criminal to personate an imaginary 
person. Queen v. Bittoo Kahar 

[1 Ind. Jur., O. S., 123 

4. — — Fraudulent gam . 

—Fraudulent gain or benefit to the offender is not an 
essential element of the offence of false personation 
under section 205 of the Penal Code, and a conviction 
for such offence may be upheld even where the per- 
sonation is with the consent of the person personated. 
Ex PARTE Supbakon ... 1 Mad,, 450 

5. Personating ima- 

ginary person. — To constitute the offence of false 
personation under section 205 of the Penal Code, it is 
not enough to show the assumption of a fictitious 
name , it must also appear that the assumed nam# 
was used as a means of falsely representing some 
other individual. Reg v. Bittoo Kahar, 1 Ind. Jur., 
0. S, 123, dissented from. Queen v Kadar 
Ravattan . - * * . 4 Mad., 18 

as 



( 1983 ) 


DIGEST OF CASES. 


( 1984 ) 


FALSE PERSONATION. — Personation 
before Registrar — continued. 

6 . — Intention of false- 

ly 'personating. — It is necessary to a conviction for 
false personation, nnder section 205 of the Penal 
Code, that the accused should have assumed the name 
and character of the person he is charged with having 
personated. The fact that he piesented a petition in 
Court m the name of that individual, held, under the 
circumstances of the case, to he insufficient to show 
any intention of falsely personating such person. 
Queen - v. Narain Acharj . 8 W. R., Or., 80 

FAMILY CUSTOM. 

See Cases under Custom, 

See Evidence Act, s. 32, c i» 7 

[10 B. L. R„ 263 

See Cases under Hindu Law-Custom. 

FAMILY DWELLING-HOUSE. 

See Execution oe Decree— Mode or 
Execution— Joint Property. 

[B. L. R., Sup. Vol., 172 
5 W. R., 218 
6 W. R., Mis., 75 
8 W. R„ 239 

I. L. R., 10 Calc., 244 

See Hindu Law-Family Dwelling- 
house, 

See Injunction-Under Civil Pro- 
cedure Codes . 6 B. L, R., 571 

See Limitation Act, 1877, art. 127 
(1859, $. 1, OL. 13) . 12 B. L. R., 349 

See Partition— Mode or effecting Par- 
tition . I. L. R., 3 Calc., 514 
See Criminal Trespass. 

[6 B. L. R., Ap., 80 

FEES, ON WHAT VALUATION OF 
PROPERTY CALCULATED. 

See Pleader — Remuneration 

[I. L. R., 1 All., 709 

FERGUSON’S ACT (9 GEO. IV, C. 33). 
See Land Tenure in Bombay 

[4 Bom., O. C., 1 

FERRY. 

See Jurisdiction of Civil Court — 
Ferries. 

■ — Infringement of right of— 

See Right of Suit— Ferry, 

[I. L. R,, 4 Calc,, 599 

$ — — * Lease of Government— 

See Contract Act, s. 23— Illegal Con- 
tracts— Generally. 

[I. L. R., 2 All,, 411 


FERRY — continued 

Plying boat for hire neap 

public— 

See Criminal Trespass. 

[I. L. R., 1 AIL, 527 
See Penal Code, s. 188. 

[I. L. R., 1 All., 527 

■ — Bight of— 

See Fishery, Right op — . 5 N. W., 95 

Suit for compensation for loss 

of, by resumption. 

See Jurisdiction op Civil Court- 
Ferries . B. L. R., Sup. Vol., 630 

1 . Bight of ferry. — light of pri- 

vate ferry . — The right of establishing a private ferry 
and levying tolls is recognised m British India. 
Parme shari Proshad Narain Singh v Mahomed 
Syud . I. L. R„ 6 Calc., 608 : 7 C. L. R., 504 

2 . Right of owner 

of both banks of a river . — The mere fact of being 
the owner of both hanks of a river does not give the 
right of fenv Sopir Merdha v. Nobo Kishoee 

[2 W. R„ 286 

3. Right to establish 

new ferry . — Right to cross river or ghil m other 
way than by ferry * — A stream if navigable is of itself 
a public highway. In the case of a stieam, therefore, 
a riparian proprietor might start in a boat from any 
point on his own side and proceed to any point at 
which he would have a nght to land on the other 
side. But in the case of a jhil, the soil and freehold 
of which is probably vested in some particular in- 
dividual, persons might be m the habit of crossing it 
from point to point by means of a ferry-boat belonging 
to the owner, and indeed might have a right to do 
so. But such right, if it existed, would not lead to 
any inference that any proprietor of lands on the 
hanks of the 3 I 11 I would have any right to cross either 
way to the terminus of a public highway in any 
other manner than between the ascertained points 
and by the accustomed means, viz , the owner’s ferry 
boat. Hunooman Doss v. Shamaohurn Bhutta 

[1 Hay, 426 

4. Change in start- 

ing-point owing to change in course of river , — The 
right to a ferry-ghaut cannot follow the Starting-point 
of the ferry wheiever it may be earned by a change in 
the course of the river, unless the new position is 
within the possessor’s own land Gordon v. Gopee 
Soonduree Dossse . . . 25 W. R., 53 

5. Right to land at 

a ghaut as part of right of ferry. — J Form of suit , — A 
•plaintiff may recover possession of a ferry, of whioh 
he has been dispossessed by the defendant, though 
the form of his action may have been for obtaining 
possession of a ghaut The right to ply the ferry 
may include also a right at certain seasons of the 
year to land upon or start from a part of the river 
bank not included in the land taken for the ferry 
Brojo Kishorke Chowder ain v . Bilash Monee 
Chowdhbain . . „ , gW.Ri, 105 
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FERRY. — Bight of ferry — continued. 

0. Rights of private 

ferry — Invasion of right of ferry by order of Magis- 
trate. — Seng Reg VI of 1819 — In a suit to maintain 
the old boundaries of a ferry, which had been mvaded 
by an order of the Magistrate extending the bound- 
aries of a public ferry, the plaintiffs asserted that 
they had theretofore without charging toll transported 
in their own boats or in boats hired by them their la- 
bourers and cultivators and implements of husbandry, 
and that in the exercise of this right the order of the 
Magistrate was injurious to them. Meld that the 
order of the Magistrate extending the boundaries of 
the public ferry was an mvasion of their ancient 
right to cross m whatever ferry boat they liked ; as 
by section 6 of the Regulation (VI of 1819), persons 
are prohibited fiom employing ferry boats plying for 
hire at, or m the vicinity of, a public ferry, without 
the previous sanction of the Magistrate oi Joint 
Magistrate, thus making persons dependent on the 
public ferry, and liable to whatever toll may be 
levied on the public ferry. Ram Gobind Sing-h v. 
Magistrate op Ghazeepore . 4 N. W., 146 

7. Management of ferry.— Seng. 

Reg. VI of 1819 , s 13, cl 2. — Clause 2, section 18, 
Regulation VI of 1819, only applies where there has 
befen an accident Where the Magistrate thinks that 
a ferry is improperly kept, and is m a dangerous 
condition, he should proceed under section 4 Queen 
v. Deeyantttoollah . . 7 W. R., Cr., 32 

8. — Proprietary rights. Interfer- 

ence with. — Dispossession . — There are propnetaiy 
rights in a private ferry of such a nature that another 
party may not so interfere with the profits arising 
therefrom by running a boat, if not exactly on the 
same Ime, at least within such a distance as for all 
practical purposes would be the same as if it weie on 
the same hue. Preventing parties from crossing in a 
person’s feriy and chiving his men away amount to 
dispossession Kishoree Lall Roy v . Gokool 
Monee Chowdhrain . . 16 W. B., 281 

9. Suit to reopen ferr y.—Sengal 

Act I of 1866, s. 2 — A suit to re-open a ferry which 
had been included in a settlement of an estate obtained 
by plaintiff from Government, but which had been 
closed by orders of the Assistant Magistrate, was 
held not to be maintainable, the ghaut where plaintiff 
wished to reopen it being within two miles of the 
place at which a public ferry was established. Ram 

. Jewan Singh* a. Collector and Magistrate of 
Shahabad . . . . 15 W. B., 132 

10. Rival ferry. — Interference with 

existing ferry , — A rival ferry cannot he set up so as 
to interfere with proprietary rights in an existing 
ferry, — that is to say, under circumstances involving 
direct competition with such ferry. Narain Singh 
Roy v. Nijrendro Narain Roy. Nurendro Na- 
rain Roy v. Narain Singh Roy . 22 W. R., 269 

11. Stipulation in lease of land 

that no ferry is to be made. — Right of private 
ferry — It is quite competent to a lessor, when 
gi anting a lease of his land, to stipulate that no ferry 
shall be established thereupon to the prejudice of his i 

II 


BERRY —Stipulation in lease of land that 
no ferry is to be made — continued. 

own ferry (existent or possible), and it is quite com- 
petent to a lessee to agree to such a stipulation. 
Juggut Chunder Chowdhry v, Bhurut Chunder 
j Chowlhry .... 23 W. R., 237 

PERRIES ACT, XXXV OP 1850 (BOM- 
BAY). 

■ Illegal conviction under. — On a refer- 

ence by a Sessions Judge, a conviction and sentence 
by a Distiiet Magistiate under the Bombay Perries 
Act for conveying passengers for hire from Uran to 
Bombay was reveised, as the act charged did not 
constitute an offence under any section of the Act. 
Reg v. Malhari bin Shivji . 3 Bom., Cr., 41 

FIDUCIARY RELATIONSHIP. 

See Attorney and Client 

[I. L. R., 3 Calc., 473 
1 N. W. 9 1 
4 W. R., 86 
2 IncL Jur., N. S., 160 
See Trustee . Bourke, O. C., 292 
See Vendor and Purchaser— Invalid 
Sales . .1 B. L. R., A. C., 95 

[2 N. W., 153 
Cor., 57 

FIERI FACIAS, SALE BY SHERIFF 
UNDER— 

See High Court, Jurisdiction or— 
Calcutta— Civil . 24 W. R., 366 
[8 W. R., 4 

See Sale in Execution or Decree— 
Setting aside Sale— Rights or Pur- 
chasers— Recovery or Purchase- 
money . . I. L. R„ 1 Calc., 55 

[[I. L. R., 3 Calc., 806 

FINANCIAL RESOLUTION, 2004, 14th 
JULY, 1871. 

See Court Fees Act, sch I, art. 11. 

[H B. L. R„ Ap., 39 , 

FINE. 

See Arms Act, 1860 

[I. L. R,, 1 Bom., 308 
See Compensation— Criminal Cases— 
Loss or Injury caused by Orrenoe. 

[I. L. R., 6 Mad., 286 
7 Mad., Ap., 13 
5 Bom., Cr., 41 
7 Bom., Cr., 73 
2 C. L. R., 507 
See Right or Suit— Torts 

[3 Agra, 390 

See Cases under Sentence— Imprison- 
ment — Imprisonment and Fine. 

See Cases under Sentence— Imprison- 
ment— Imprisonment IN DEFAULT OR 
Fine. 
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FINE— continued. 

Distribution of— 

See Act XIII or 1867 

[8 B. X. R., Ap., 7 

For avoiding'service of summons. 

See Witness— Civil Cases— Absconding 
Witnesses . IB, L, R., A. C., 186 

For continuing offence. 

See Conviction 

[1 B. D. R., O. C., 41 : 18 W. R„ Cr., 44, note 
9B,L, R„ Ap„ 35 : 18 W. R., Cr. s 44 
12 B. I*. R., Ap., 2 
21 W. R. s Or., 31 
25 W. R., Cr., 6 

— For neglect to take out certificate. 

See Act IX or 1868. 

[2 B. X. R., Ap., 40 

» - For non-attendance before Col- 

lector in partition proceedings. 

See Sale por Arrears op Revenue — 
Setting aside Sale— Irregularity 

[8 B. X. R., 230 

■ For suffering premises to be m a 

filthy state. 

See Beng. Municipal Act, 1864, s. 67. 

[8 B. X. R., Ap., 9 : 16 W. R„ Cr., 70 

— — - Realisation of— 

See Act XXI op 1856. 

[8 B. X. R., Ap., 47 

* — Refund of, on quashing conviction. 

See High Court, Jurisdiction op— Cal- 
cutta— Criminal. 

[I. X. R., 1 Calc., 354 

X Compensation .— Criminal Pro- 

cedure Code , 1861, ch. 14 — A fine cannot be award- 
ed as compensation m a case falling under chapter 14, 
Code of Cuminal Procedure. Queen v Nijanund 

[3 W. R., Cr., 60 

2. Excise Act XXI of 1850.— 

Power of Magistrate. — Criminal Procedure Code , 
1861, s 22 . — A Magistrate may impose a fine exceed- 
ing R1,000 under the Excise Act, XXI of 1856, sec- 
tion 22 of the Code of Cnmmal Procedure notwith- 
standing Queen t>. Suroop Chunder Dutt 

[7W.R.,Cr.,29 

3 . Cattle Trespass Act, 1857. — 

Mne levied by pound-keeper under.— Punishment on 
conviction of offence , — Act XX VI of 1850 — A fine 
levied by a pound-keeper is not a punishment im- 
posed on conviction foi an offence, and it is an error 
to hold that a person cannot be tried for an offence 
under Act XXVI of 1850, because he has paid a fine 
under section 6 of the Cattle Trespass Act III of 
1857. Rig. v, Durgaram Madhavbam 

7 Born., Cr. 9 55 


FINE— continued. 

4. Cattle Trespass Act, I of 1871, 

s. 22. — Pine besides compensation — Section 22 of 
Act I of 1871 does not provide for a fine m addition 
to compensation. Anonymous . 7 Mad., Ap., 24 

5 , Xicense Tax . — Act XXIX of 

1867 , s . 16 — Amount of fine — Under section 15* 
Act XXIX of 1867, the fine to he imposed for non- 
payment of the tax could not he less than the amount 
stated in the notice. Queen v. Bissessur Sbin 

[9W.R.,Cr„ 62 

0. Act XXIX of 

1867 , s. 3 — Previous fine — Under section 3, Act 
XXIX of 1867, a person once fined for not taking 
out a license was not liable to a second fine, or to any 
further demand for the tax. In the matter op 
Doorga Churn Giber . . 9 W. R„ Cr„ 64 

7 . Omission to give notice to 

party against whom order is made.— Order 
to repair fence. — No order fining a party for not re- 
pairing a fence ought to he passed without an inform- 
ation against him and a hearing. Queen v . Shadhu 
Churn Ghose . . .23 W. R., Cr., 63 

8. Xevy of fine. — Compensation to 

complainant — Civil Procedure Code , 1872, s 308 — 
Levy of fine —Procedure — The proper course of 
procedure under section 308 of the Code of Criminal 
Procedure was to impose a fine, and out of the fine re- 
alised to direct payment to the complainant of such 
amount as the Court thinks fit, having regard to the 
provisions of the section Mohesh Mundul n. 
Bhola Nath Mundul . . 3 C. X. R., 404 

9. Costs, Order for.— Compensation 

to complainant — Criminal Procedure Code , 1872 , 
s. 308.— Court Pees Act , 1870, s 31.— A., B., and 
C. having been convicted of mischief, the Joint 
Magistrate sentenced A to one month's imprison- 
ment, and JB and C. each to pay a fine of RIO. He 
also dnected that R12 should be paid to the com- 
plainant Meld that the order for costs was not a 
fine to be applied under the provisions of section 308, 
Criminal Procedure Code ; that what portion of the 
R12 was payable by each of the accused being unde- 
termined, it could not he said that A. was sentenced 
to fine and imprisonment, and therefore no appeal lay ; 
and that as the case was one in which the police 
could not arrest without warrant, the Magistrate had 

f ower to award costs under section 31 of the Court 
'ees*Act, 1870, hut that these costs must he limited 
to costs out of pocket. Mohesh Mundul v. Bho- 
lanath Biswas . . 3 C. X. R,, 405, not© 

10. - Fine, Amount at— Criminal 

Procedure Code, 1861, s. 63 . — Pines inflicted by 
Magistrate . — The description of fine which it was the 
object of section 63 of the Criminal Procedure Code 
to prohibit was a fine which it would he impossible or 
very difficult for the accused person to pay, or wholly 
disproportioned to the character of the offence. 
Qu&re , — Whether section 63 has any application to 
fines inflicted by a Magistrate. In the mattes 
OE THE PETITION OR ABDQOR RUHMAN 

[7 W. R., Cr„ 37 
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FINE — continued* 

1L Power of Court to dispose 

Of fine. — The Court had no power to dispose of fines 
inflicted upon prisoners > such power existed m Gov- 
ernment alone. QuFen v. Golitce; Dass 

[1 Hyde, 282 

12. — ** — — Power of High Court to 

award fine to prosecutor on conviction for 
felony. — Felony — The High Court had power to 
award, by way of satisfaction to a prosecutor, the 
whole or any portion of a fine imposed upon convic- 
tion of a felony before the Court, in the exercise of 
Its original criminal jurisdiction Reg-, v Hossein 
Jan . 2 Ind. Jur., N. S , 190 

13. ■ - - Order of part of fine to wit- 

ness. — Proof of loss . — An order directing the pay- 
ment to a witness of a portion of the amount of fine 
levied on an accused, held to be illegal in the absence 
of proof that the witness suffered any loss owing to 
the conduct of the accused. Queen Kaetick 
Chundeb Haldab , . 9 ‘VF. R., Cr., 58 

Id. Order for part of fine to 

Ameen.. — Deputation to restore landmarks . — The 
Joint Magistrate was held not competent to direct, 
under section 44 of the Code of Criminal Procedure, 
that a portion of a fine inflicted under section 434 of 
the Penal Code be paid to an Ameen for the purpose 
of paying the expense of his deputation to restore the 
landmarks which had been destroyed by the opposite 
party. Queen v. Moobut Ball 

[6 W. R., Cr., 93 

15. Order for payment of muni- 

cipal taxes out of fine. — Power of Magistrate — 
A Deputy Magistrate had no authority to order arrears 
of municipal tax due by a person to be paid out of a 
fine levied on him. Queen v . Bbojo Kishobe 
Dutt 8 W. R., Cr., 17 

10* Fine for contempt of Court. 

- — Omission to state reasons for. — A Cri mina l Court 
inflicting a fine for contempt of Court should specifi- 
cally record its reasons and the facts constituting the 
contempt with any statement the offender may make, 
as well as the finding and sentence. Where this 
course was not adopted the High Court set aside the 
order inflicting a fine. In the mattes of the 
PETITION OF PaNCHANADA TaMBIEAN 

[4 Mad., 229 

17 . — - Procedure to enforce fine. — 

Madras Act V of 1865 » — The procedure to he fol- 
lowed m enforcing the fines from persons convicted 
under Act XXIV of 1859 (Police Act), was that laid 
down m Madras Act V of 1865. Anonymous 

[3 Mad., Ap„ 9 

IS. Xievy of fine.—* Distress.-*- Cri- 

minal Procedure Code s 1861 , s 61. — « Court.” — In 
every case m which an offender is sentenced to fine, 
the Court which sentences the offender may issue a 
warrant for the levy of the amount by distress and 
sale. The successor in office of a Judge or Magis- 


FINE. — Xievy of fine — continued. 
trate may levy a fine imposed by his predecessor h , 
but the Court which levies the fine must be the same 
as the Court which imposed it Chundeb CoomaR 
Mitter v. Modhoosoodun Dey 

[9 W. R., Cr., 50 F. B* 

19. . — — Liability for fine 

after imprisonment m default — An offender who 
has undergone the full term of imprisonment to 
which he was sentenced in default of the payment of 
a fine, is still liable to have the amount levied by 
distress and sale of any moveable property belongmg 
to him which may be found withm the jurisdiction, 
of the Magistrate of the district, whether the officer 
who inflicted the fine issued any special directions on 
the subject ox not (dissent lente, Seton-Kabb, J.). 
Queen v . Modoosogdun Dey . 3 W. R., Cr., 01 

20 — — — Recovery of> from 

immoveable property. — Criminal Procedure Code, 
1861 , s. 61. — Penal Code, s 70 , — On a reference as 
to whether the restriction for the recovery of fines to 
moveable property (Criminal Procedure Code, sec- 
tion 61) applied only during the lifetime of the of- 
fender, and whether the fine could after his death 
he recovered, under section 70 of the Penal Code, 
from his immoveable property, the *Court was of opi- 
nion that the law had only provided for the distress 
and sale of the moveable property, and that there 
was no way in which immoveable property could be 
made liable. Reg. v . Lallu Kaewab 

[5 Bom., Cr., 63 

2L - — — - -■ Refund of fine. — Imprison * 

ment after payment of fine. — A prisoner was sen- 
tenced to imprisonment and fine, and in default of 
payment of the latter, to a further time of imprison* 
ment. He paid a portion of the fine, but that fact 
not having been communicated to the jailor, under- 
went the entire further term of imprisonment. Reid 
that, under these circumstances, the Court had no 
power to order the fine to be refunded. Reg. v . 
Nath a Muea . . . * 4 Bom., Cr., 37 

FIRE CAUSED BY SPARK FROM EN- 
GINE. 

See Railway Company . 14 B. L. R„ 1 

FIRE, X.OSS BY — 

See Bill of Lading. 

[I. L. R., 4 Calc., 730 

FIRE-BALL, POSSESSION OF- 
See Attempt to commit Offence. 

£3 B. L. R., A. Cr., 65 

FIRM, MEMBERS OF-~ 

See Right of Occupancy— Acquisition 
of Right— Pebsons by whom Right 
may be acquibed. 

[I. L. R., 4 Calc., 957 
25 W. R., 117 
I. L. R., 11 Calc., 501 
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FIRM, STTIO? AGAINST— 

See Plaint-Form and Contents of 
P iiAiNT — D efendants 

[2 B. li. R., S. H., 8 
I Bom., 85 

FIRM, SUIT BY- 

See Plaint— Form and Contents of 
Plaint— Plaintiffs 

[B. B. R., Sup. VoL, 904 
25 W. R., 118 

FISHERY, BIGHT OF- 

See Resumption— Right to Resume. 

[1 VT. R., 116 

See Right of Occupancy— Acquisition 
OF Right— Subjects of Acquisition. 

[I. L. B., 4 Calc., 797, 961 
2 W. R., Act X, 19 
23 W. R., 433 

■ - Continuing exercise of, after pro- 
hibition. 

See Criminal Tresspass, 

[9 B. R. B., Ap., 19 

- Infringement of, m public ri- 

ver. 

See Ceiminal Tbespass. 

[I. B. R,, 2 Calc., 354 

Suit for damages for infringe- 
ment of, in sea. 

See Jurisdiction of Civil Court— 
Fishery Rights 

[I. Ii. B., 2 Bom., 19 

I — — Mature of right .— Incorporeal 

hereditament. — Jalkar, or tlie right of fishery, may 
exist in India as an incorporeal hereditament, and as a 
right to he exercised upon the land of another, 
Fobbes v. Mm Muhammad Hossein 

[12 B. B. R., P. C. 210: 20 W. R., 44 

% . Bight to soil beneath water. 

— Right to jalkar. — The right to a jalkar by no 
means involves a right to the soil when the jalkar 
is either dried or filled up by accumulation of soil. 
Radha Mohun Mundul v . Keel Madhab Mun- 
dul 24W.B,, 200 

3* ■ i Bight to soil and water in 

one person. — Interest m the soil. — Though the 
right of jalkar does not imply any interest in the soil, 
yet where it is found as a fact that both water and 
land are the property of the zemmdai as such, the 
two rights are not to be separated, Chunder 
Coomar Rox v , Buroda Kant Roy 

[W. R., 1864, 63 

4. • Bight to tank.— Fishing m 

tank. — The exercise of the right of fishing in a tank 
is no proof of ownership in the tank. Ertozah 
Hossein v. Hubbe Pbrshad Singh .5W.E, 281 


FISHERY, BIGHT OF — continued. 

5. ■ Right in the soil. — “ Interest in 

land ” — Road Cess Act (Reng Act X of 1871). — A 
jalkar does not impart any interest m the soil itself 
and therefore a patm of a jalkar is not an w interest 
in land” within the meaning of the definition m the 
District Road Cess Act David v. Grish Chunder 
Guha . I. X», R., 9 Calc., 183: 11 C. I* R., 305 

8. — - Settlement of 

jalkar . — There is no such broad proposition of 
law, as that the settlement of a jalkar implies no right 
in the soil. Rakhal Churn Mundul v. Watson 
& Co. . . . . I. L. R., 10 Calc., 50 

7. Jalkar drying up, 

— Right of holder of jallcar. — When a jalkar dries 
up, the dried land does not, as a matter of course, 
become the right of the holder of the jalkar. Bissen 
Lall Doss v. Khyrunissa Begum . 1 W. R., 79 

8. — Drying up of 

jhiL — By pottah certain land was leased, and a right 
of jalkar or fishery in a bhil or lake was granted, on 
payment of certain jumma. The bhil became per- 
manently dried up. Held that the grant being 
merely of the fishery, the lessee acquired no interest 
in the soil, and the lessor was entitled to re-enter on 
the land formerly covered with the water of the 
bhil Suroop Chunder Mozoomdar v. Jardine, 
Skinner & Co. . Marsh., 334 : 2 Hay, 468 

9 . Change m course of river. — 

Right of owner of soil.—li a river merely changes 
its course, the old dry course of the river must be 
taken to have become private property; and. as 
incident to and part of the same, the owner of the 
soil is entitled to all hhils or ponds, gulfs or damooros, 
in which water remains, but which do not communi- 
cate with the nver except in the time of floods, and 
he can claim a settlement with the Government in 
respect of any jalkar in the same. Gray v. 
Anundmohun Moitro . . W. R., 1864, 108 

10. — Joint right of 

fishery . — A co-proprietor cannot he sued for trespass 
for fishing m a jalkar in which lie and the other pro- 
prietors were entitled to fish, merely because the 
jalkar, by a change in the course of the river, ran 
over the land which was allotted to the plaintiff under 
a butwarra. In such a suit the plaintiff cannot ob- 
tain a share of the fish on the ground that he had a 
share in the jalkar. Gobind Chunder Shaha v. 
Abdool Gunny . . . . 6 W. R., 41 

11 . Drying up of river.-— Zand 

accreting subject to right of Jishery — In a suit to 
establish a right of fishery in a river, where the right 
was not opposed and the plaintiffs obtained a decree, 
the lower Appellate Court, which also found that the 
disputed body of water south of the river occupied 
what was once its bed and was connected with the 
river by a narrow inlet, reversed the decree on the 
ground ^ that it was possible this communication 
might silt up later in the year. Held that the lower 
Appellate Court's decision was wrong in law, and that, 
on the finding, the plaintiffs were entitled to a decree. 
Held also that if the flowing stream dried up, and the 
defendants acquired a right to the land by the 
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FISHERY, BIGHT OF. — Drying up of 
river — continued, 

law of accretion, that right would be subject to the 
exercise by the plaintiffs of their prior right of 
fishery Kales Soondur Roy ©* Dw abkan ath 
Mojoomdab . . . .18 W. R., 460 

12 , Diversion of flow of stream. 

* — Increase and decrease in flow of water — It mat- 
ters not whence the water m which A has a right of 
fishery conies. A 9 s right is not lessened, nor JS 9 s 
increased, because a portion of the water formerly 
flowing m A.’s channel has been diverted from it, and 
because the water of JB ’s nver now flows through it. 
Nobin Chunder Boy Chqwdhry v , Radba. Peabee 
toLA 6 W. B.j 17 

13 , Bights of jalkar in flooded 

lands. — The gradual flooding of a talook may destioy 
the talookdar's right of ownership in that portion of it 
which is so coveied with water s and vest the rights of 
fishery therein m the owner of the adjoining jalkar. 
But if by a sudden irruption of the river a definite 
and ascertainable area is submerged at once, that 
area does not become lost to the talookdar, nor does 
the owner of the^ adjoining jalkar become entitled to 
extend his fishery rights over it. Sibessuby Dabee 
® Lumy Dabee . . . 1W. B., 88 

14, Restriction on fishery- 

tights by owners of bed of river.— Limiting 
area of water — The owners of the bed of a river 
when dry are not entitled so to use that bed as to in- 
jure the jalkar rights which others have in it when 
full, by restricting the aieaover which the water may 
flow Seikant Bhfttachabji v Kedab Nath 
Mookeejee . . . 6 O. Ii. B., 242 

15 , -Interference with right. — 

Erection of bund . — A. has no right to erect a bund 
on his own land, so as to intercept the passage of fish 
in a natural stream, and thereby render JS/s right of 
fishery less piofitable, But if the bund has existed 
for many years without complaint, jB?s right of fishery 
must be deemed subject to A’s right to keep up the 
bund. Bam Dass Submah t> Sonatun Goohoo 

[W. B., 1864, 275 

10, . Jalkar rights in pergunnah. 

— Right of owner of 'pergunnah. — A proprietor of 
the entire jalkar rights of a pergunnah is entitled 
to fish in any natural water-course, or any jhil or 
pond not made by human agency. Khooboonamoye 
Chowdheain v . Joy Sunker Chowbhey 

[W. B., 1864, 267 

17 , Presumption of right of fish- 

ery from long possession of tank. — Where a 
person is found to have been from of old m possession 
of a tank, it may be presumed that he is entitled fco 
the fish therein, although there he no actual proof that 
he has asserted his property m the fish by fishing. 
Hue Pebshad Boy v. Badbee Narain Gib 

[1H.W.,14 

18. Exercise of right of fishery 

from permanent settlement. — Open chnnnels 
%n river . — A party owning the right of fishery in a 
river from the time of the permanent settlement is at 


FISHERY, BIGHT OF.— -Exercise of right 
of fishery from permanent settlement— 

continued. 

liberty to exercise that right m the open channels 
and also m all closing or closed channels abandoned 
by the river up to the time when the channels become 
finally closed at both ends, i e., so long as fish can 
pass to and fro. Krisknendrq Chowdhby v. 
Surnomoyi . . . 21 W. B., 2 *t 

19. Adverse right of.— Exercise 

of right of fishery — Eight to possession — When 
a person exercises the right of fishing in a tank ad- 
versely for twelve years, his right to fish becomes 
absolute and indefeasible. Luchhimony Dassee v. 
Kortjna Kant Moitbo . . 3C.L. R., 509 

20. Dispute as to fishery rights, 

— Possession — Title — In a dispute about jalkais 
between the proprietors of a neighbouring estate, 
where the title-deeds of the two parties do not 
specially mention the particular pieces of land or 
water m contest, the title of the parties must depend 
on the fact as to which of them has been in posses- 
sion, Shama Sqonburee Debia v . Collector op 
Maldah .... 12 W. R,, 164 

21. — Bight of fishery in navi- 

gable river. Proof of. — Private against public 
right . — When the exclusive jalkar right in a navi* 
gable river is set up against the ordinary rights of the 
State and the community it must be established by 
clear and strong proof Bagkbam v Colleotob op 
Bhullooa. Collector op Rung-pore v Ram- 
jadub Seen . . . W. R., 1864, 243 

22. — - Right of fishery in navi- 

gable river. — The right of fishing in a navigable 
nvei does not belong to the public, nor is the Gov- 
ernment prohibited by any law from granting to in- 
dividuals the exclusive right of fishing in. such a 
river. Chunder Jaleah v . Ram Churn Mookeb- 
JEE . 15 W. R., 212 

2£. * * Eight of Govern - 

ment — Semite. — The Government may have an exclu- 
sive right of fishery in a navigable river. Achumbit 
Jha v Jewun . , . 11 G. It. R., 11 

24. — ■ Jalkar. — Private 

and public rights. — A private right of fishery in 
a tidal navigable river must, if it exists at all, be de- 
rived from the Crown, and established by very clear 
evidence, as the presumption is against any such 
private right Quo&re, — Whether such right can be 
created at all. A mere recital m quinquennial 
papers that a person is the owner of jalkar rights in 
a zemindari permanently settled with him by Gov- 
ernment, is not sufficient to give to such person a 
right of fishery in a public navigable river ; any right 
granted under such word “ jalkar 93 would be perfect- 
ly satisfied if construed to apply exclusively to a nght 
to fish within enclosed water, such as a jhil. Pro- 
STJNNO COOMAB SlRCAR V. RAM COOMAR PAROOEY 

[L Ii. R„ 4 Calc., 53 

25. Right of fishery in tidal 

river* — Prescription . — The right of the public to 
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FISHERY, RIGHT OF.— Right of fishery 

in tidal river — con-binned 

fish m tidal waters in British India may be curtailed 
by an exclusive pnvilege acquired by grant or pre- 
scription by certain persons within certain limits 
Such an exclusive privilege being an infringement of 
the general rights of the public, could be acquned by 
a penod of enjoyment which would suffice for the 
acquisition of an easement against the Crown Vi- 
resa v. Tatayya - .XL. R., 8 Mad., 467 

26 Right of fishery in tidal 

navigable river. — Brant of rights by Crown — 
Grant , where there is no title by prescription, must 
be proved — Evidence as to nature and extent of 
grant. — The exclusive right of fishery in tidal navi- 
gable rivers may be granted by the Crown to private 
individuals Such a right must ordinal ily be proved 
either by proof of a direct giant from the Crown, or 
by prescription. In the absence of title by grant or 
prescription m persons alleging themselves to be 
the holders of a jalkar under an ljara, the mere 
payment of rent hy fisheimen to former ljaradars 
does not estop such fishermen from disputing the 
rights of the alleged holders ; but such payment for 
the use of the jalkar right is strong evidence of the 
rights of the alleged holders of the ijara, and of 
acquiescence in their title. In the case of a giant 
of a jalkai, m ascertaining what the boundaries of 
the jalkar are, or what rights of fishery are con- 
tained within those boundaries, whether the subject 
of the grant bo in tidal navigable rivers or not, the 
Courts should be guided by the same rules of evidence 
as would be applicable for the purpose of determining 
the nature and extent of any other grant, j Per 
Prinsep and Pigot, JJ. — Unless the boundaries 
given in a grant of a jalkar clearly indicate to the 
contrary, a grant of a jalkar would not ordinarily in- 
clude the right of fishery m tidal navigable rivers. 
Hori Das Mal v, Mahomed Jaki 

[I. L. R., 11 Calc., 434 

27. e Right of fishing in the sea.— 

Eight of suit . — Eight of the Crown . — Public rights . 

- — Rights of the Crown and of the public m the 
waters and the subjacent soil of the sea discussed. 
The right of the public to fish in the sea, whether it 
and its subjacent soil be or he not vested m the Crown, 
is common, and is not the subject of property That 
right may, in certain portions of the sea, be regulated 
by local custom. Members of the public, exercising 
the common right to fish in the sea, are bound to 
exercise that right m a fair and reasonable manner, 
and not so as to impede others from doing the same ; 
and conduct which prevents another from a fair 
exercise of his equal right, if special injury there- 
by results to him, is actionable. Baban Mayaoha 
v. Nagu Shbavucha , I. L. R., 2 Bom., 19 

28. - — — Adjunct of right of fishery. 

— J Right of ferry , — Aright to the jalkar of a river — 
that is, right to the produce of the water, such as 
fish, &c.— does not necessarily carry with it a right of 
ferry. Go pee Thakgobaee v, Sheo Sevuk Misser 

[5 hT. W„ 96 


‘FORDABLE RIVER,’ MEAHINTG OF— 

See Accretion— New Formation op 
Alluvial Land— Churs or Islands in- 
navigable Rivers 6 B. L. R., 348 
[3 W. R , 95, 219 

6 W. R., 123 

7 W. R., 618 

FORECLOSURE. 

See Cases under Mortgage — Foreclo- 
sure 

FORECLOSURE, MOBTEY PAID TO 
STAY — 

See Attachment— Alienation during 
Attachment . 4 B. L. R., A. C., 24 

FORECLOSURE, BTOTICE OF— 

See Cases under Mortgage— Foreclo- 
sure— Demand and Notice oe Fore- 
closure. 

FORECLOSURE, SUIT FOR— 

See Jurisdiction— Suits por Land- 
Foreclosure . X L. R., 4 Calc., 283 

See Cases under Mortgage — Foreclo- 
sure. 

FOREIGBT COURT, JURISDICTION 
OF— 

See Foreign Judgment. 

[X L. R., 2 Mad., 400, 407 

Contract, Suit on.— Making of 

contract,— Cause of action,— A , a Hindu British sub- 
ject, neither domiciled, resident, nor possessing pro- 
perty in the foreign State of Pudukotta, casually re- 
sorted thither and there drew a bill for a sum found 
due to his creditor JB , resident m that State. £, 
sued A . on this bill in the Civil Court of Pudukotta 
and got a deciee in his favour. JB, then sued A. in 
the Subordinate Court of Madura for enforcement of 
this decree A pleaded that the Pudukotta Court had 
no jurisdiction to pass the decree sued on, and that 
he had had no notice of the suit. It was found, on 
regular appeal, that A had had notice, and decided 
that the Pudukotta Court had jurisdiction JBJeld, 
on special appeal, that the Civil Court of Pudu- 
kotta had no jurisdiction to try the suit. That the 
mere making of a contract within the jurisdiction of 
a foreign Court does not necessarily render that 
Court competent to adjudicate upon all the obligatory 
relations which flow diiectly or indirectly from it. 
Mathappa v . Chellappa . X L. R., 1 Mad., 196 

FOREIGN JUDGMENT* 

See Company— Winding up— General 
Cases ♦ 8 Bom,, O. (X, 200;' 

X L. B., 9 Bom., 346 
See Execution op Decree— Application 
por Execution, and Powers op Court. > 
[X L, R., 7 Calc., 82 
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fOEEIGN JUDGMENT — continued . 

1. Execution of decree of 

foreign Court. — Objections to foreign judgments — 
The rule m the case of foreign judgments sought to 
be executed in our Courts is* that such judgments 
must finally determine the points in dispute, and must 
be adjudications upon the actual merits, and that 
they are not open to impeachment on the ground of 
want of jurisdiction, whether over the cause, the sub- 
ject-matter, oi the parties, or that the defendant was 
not summoned, or had no opportunity of defence, or 
that the judgment was fraudulently obtained. Sbee- 
HtTBEE BUKSHEE V. GOPAULCHUNDER SaMTTNT 

[15 W. R., 500 

2. — Suit against per- 

son m representative capacity, — The plaintiff obtain- 
ed a judgment m a French Court against the father 
(now deceased) of the defendant Plaintiff sued de- 
fendant on that judgment as representative of his 
father m the French Court. The defendant pleaded 
that the bond on which that judgment was obtained 
was not genuine Judgment was given for the plain- 
tiff m the French Court with costs. The plaintiff 
brought the present suit on that judgment The 
lower Appellate Court decreed for the plaintiff against 
the defendant personally for the full amount of the de- 
cree in the French Court and interest. Meld that the 
defendant was bound by the judgment in the French 
Court against him as representative of his father and 
personally bound to pay all costs awarded against 
him ; but that, in giving effect to the French judg- 
ment, it was to be executed according to the rules of 
the Civil Procedure Code, which, in the absence of 
proof of assets received by a repiesentative of a 
deceased, only gives a decree against the defendant as 
representative to be levied from the assets of the de- 
ceased. KaNDASAMI PlLLAI V MoiDIN SAIB 

[L L. R„ 2 Mad., 337 

3 . Suit on foreign judgment. — 

Motive Courts , Suit on decree of- — Suits m India on 
judgments of Courts %n India — Jurisdiction of Small 
Cause Court — Civil Procedure Code (Act X of 
1877), s. 434 — No suit is maintainable m any 
Court in British India founded upon the judgment of 
a Court situate m a Native State. The Courts of 
British India cannot enforce the decrees of any Native 
Courts, except as provided by section 434 of the Civil 
Procedure Code, Act X of 1877. Under that section 
the decrees of certain Native Courts may he executed 
In British India, as if they had been made by 
the Courts of British India. A suit will not he in the 
Courts of India upon the judgment of any Court in 
British India The only exception to this rule is in 
the case of judgments of a Court of Small Causes on 
which suits are permitted to be brought in the High 
Court m order to obtain execution against immoveable 
property. A foragn judgment creates an obligation 
belonging to the class of implied contracts A Court 
which entertains a suit on a foreign judgment cannot 
institute an enquiry into the merits of the original 
action or the propriety of the decision Qucere, — 
Whether suits on foreign judgments are maintainable 
in the Civil Courts of India Bhavarishaneab 
SHEVAABAH V, PtTRSALEI KALIDAS 

[I. X., R., 6 Bom., 292 


FOREIGN JUDGMENT.— Suit on foreign 

judgment— continued 

Judgment of Court 

of JSative State . — Jurisdiction of Civil Court — The 
Civil Courts of British India have junsdiction to en- 
teitam suits brought upon the judgments of Courts 
of Native States. Phavamshankar Shevakram v. 
Pur sadr i Kahdas , I. L. P , 6 Pom , 292, dissented 
from. Saha Raxab v. Anjsamalai Chetti 

(X L. R., 7 Mad., 164 

— - - ' — — Parties — Members 

of firm not resident m place where judgment was ob- 
tained, — A. obtained a decree against B. and C, in 
Ceylon, and having realised a portion of the sum de- 
creed by sale of piopeity in Ceylon, instituted a suit 
for the balance upon the foreign judgment m Bntish 
India against P , C , JD , JE , F , <?«, on the ground that 
all were members of one firm Meld that the suit 
would not he against D., M , F , G , upon the foreign 
judgment. Laesmanan v, Kaettppan 

[I. I*. R., 6 Mad., 27S 

6 . - — — Native State •— 

Cause of action — Jurisdiction . — Objection to juris* 
diction on appeal. — K. sued C } whoresided in British 
India, upon a bond executed by C. in favour of 
K. within the territory of P , a Native State, and ob- 
tained a decree. Having obtained satisfaction in part, 
AT. sued C. upon the judgment of the Court of P in a 
British Indian Court at T. Meld , reversing the de- 
crees of the lower Courts, that the Court at P. had 
jurisdiction, and that K could sue upon the judgment 
of that Court m the Court at T. Kalixugam 
Chetti v. Chokalinga Pillai 

[I. X,. R., 7 Mad., 105 

7. Limitation. — Cause 

of action —Act XIV of 1859.— In a suit brought upon 
a judgment in the French Court at Chandernagore, — 
Meld that the period of limitation must he reckoned 
from the day on which the French decree was dated, 
and therefore m all Courts to which Act XIV of 1859 
applied, such suit would he barred atthe expiration of 
six years from that date. Heebamohee Dossee r. 
Pbomothoxath Ghose 

[2 IncL J ur., NT. S., 233 : 8 W. R., 32 

& — Limitation. — Cause 

of action —The remedy by suit in a foreign Court con- 
tinues open for the period prescribed by the law of 
that Court, without reference to our own Law of Li- 
mitation of suits. A foreign judgment is conclusive 
as between the parties when it cannot be questioned 
upon the ground of fraud, or want of jurisdiction, 
or that it was unduly obtained Suits on foreign 
judgments may he maintained within “ six years from 
the time the cause of action (the judgment) arose/' 
Bo lob ah Goox v. Kameeheb Dossbb 

[4 W. R., 108 

0 , Effect of foreign judgment. — 

Objection to jurisdiction, Waiver of .-—Limitation 
Acts, 1871, s. 29, 1877, s . 28. — -Where a defendant 
sued in a foreign tribunal takes no exception 
to the jurisdiction, he cannot question the jurisdic- 
tion afterwards, inasmuch as he has led the plaintiff to 
believe that the proceedings are allowed by him to be 
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FOREIGN JUDGMENT.— Effect of foreign 
judgment— continued, 

effectual, and encouraged the plaintiff to proceed m 
them instead of withdrawing from them and institut- 
ing proceedings elsewhere. In egulai ity of procedure 
on the part of a foreign tribunal, which ordinarily pro- 
ceeds m accordance with recognised principles of judi- 
cial investigation, is not a sufficient ground for refus- 
ing to give effect to its judgment. Where limitation 
bars the remedy, hut does not destroy the right, the 
judgment of a foreign tribunal is not open to the ob- 
jection that the suit (on a contract) was barred by the 
Daw of Limitation applicable m the country where 
the contract was made. Nallatambi Mudaliar v. 
Ponnusami Pillai . I. L. R., 2 Mad., 400 


XO. 


> — Objection to juris- 

diction) Waiver of* — Cause of action . — If a party 
sued in a foreign tribunal, which has no jurisdiction 
except by virtue of its own peculiar laws, protests 
against the assumption of jurisdiction by that tribunal, 
but defends the suit to escape the inconvenience of 
being made liable to arrest and attachment of property 
in foreign temtoiy, and appeals from the adverse deci- 
sion of such tribunal to a foreign appellate tribunal 
without repeating his objection to the jurisdiction, his 
submission to the jurisdiction is not voluntaiy, and the 
judgment of the foreign tribunal does not constitute 
a valid cause of action m a Court of British India. 
Parry & Co. v. Apfasami Pillai 

[L L. R., 2 Mad., 407 


FOREIGN STATE. 


Civil Procedure Code, 1882, a, 

481, CL (b). — Cherrapoonjee Raj.— Rub he and pri- 
vate rights — Succession to land m India — Intestate 
succession.— Succession Act) Act X of 1865 , s. 5 — 
The « private rights " spoken of m section 431 (clause 
b) of the Code of Civil Procedure do not mean in- 
dividual rights as opposed to those of the body politic 
or State, but those private rights of the State which 
must he enforced m a Court of Justice, as distinguished 
from its political or territorial lights, which must from 
them very nature be made the subject of arrangement 
between one State and another. They are rights 
which may he enforced by a foreign State against 
private individuals as distinguished from rights which 
one State m its political capacity may have as against 
another State in its political capacity. 'Emperor of 
Austria v. Day, 30 L. J. Ch , 690, 2 Qff 3 628 ; 
United States of America v. Wagner , L. R., 2, Ch. 
App.) 582) approved of. There is nothing to prevent 
a foreign or feudatory State from holding immoveable 
property in British India, and to such property the 
rule of intestate succession laid down in section 5 of 
the Succession Act (Act X of 1865) does not apply. 
The State must he regarded as a quasi corporation 
which continues to exist as a State so long as it is re- 
cognised as such by Her Majesty, whatever the rule 
of succession to it may he and whatever may be its 
form of government. ^ Case in which it was found on 
the facts that certain immoveable property situated in 
British India, which had formerly belonged to the 
State of Cherrapoonjee, having been granted by a 
former Raja of that State to the defendant, was still 
the property of the State, on the ground that the Raja 
was not competent to alienate it, and that the de« 


FOREIGN STATE. - Civil Procedure 
Code, 1882, s. 431 (cl, b) — continued . 

fendant’s plea of adverse possession and limitation was 
not suppoited by the evidence. Hajon Manick v. 
Bub Singh . I. L. R., 11 Calc., 17 


FOREIGN TERRITORY, 
COMMITTED IN- 


OFFENCE 


See J urisdiction or Criminal Court— 
General Jurisdiction 


[I. L. R., 5 Mad., 23 
See Cases under Jurisdiction or Cri- 
minal Court— Oeeences committed 

ONLY TARTLY IN ONE DISTRICT. 


FOREST ACTS. 


See Madras Forest Act, 1882. 


(VII OF 1865). 

; Wrongfully cutting timber,-* 

Liability of Government for expense of carriage of 
stick timber —Where timber had been cut and sold 
by a person who had no authority to do so, and was 
confiscated by Government under Act VII of 1865,— 
Held that Government was justly liable for the 
expense of conveying the timber fiom the place where 
it was lying, hut was not equitably chargeable with 
the expense of cutting the timber, which was a 
wrongful act. Deputy Commissioner or Now- 
gong v . Notheram Bhuaya . 21 W, R., 435 


(VII OF 1878), ss. 54, 58, 

Offence under Act,— Order 

* confiscating produce ,— No .order confiscating forest 
produce which is the property of Government m 
respect of which a forest offence has been committed 
is necessary or can be made. AH that need be done 
is to direct a forest officer to take charge of such 
forest produce An order directing the confiscation 
of forest produce not belonging to Government, 
in respect of which a forest offence has been com- 
mitted, can only be made at the time the offender is 
convicted. Empress v. Nathu Khan 

[LIi, R, 4 All,, 417 

— s. 58. 

See Revision— Criminal Cases— Mis- 

CELLANEOUS CASES 

[I.L. R.,4 AH., 417 

s. 172. 

See Penal Code, s. 182. 

[I. L. R., 10 Boro., 124 

FOREST RIGHTS. 

See Khoti Tenure. 

[I. I*. R„ 4 Born,, 264 

FORFEITURE OF INHERITANCE, 

See Cases under Hindu Law— Divest- 
ing or, Exclusion erom, and For- 
feiture or Inheritance. 

See Cases under Hindu Law— Widow 
— Disqualification, 
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FORFEITURE OF PROPERTY. 

See Absconding Offendeb 

[9 B. L. R., 342 
10 B. L. R., Ap.; 14 
4 Mad., Ap., 48 
6 W. R., Cr., 73, 79 
3 W. R., Cr., 34, 63 

See Act of State . 12 B. Zi. R., 167 

See Hindu Law— Maintenance — Eight 
to Maintenance— Widow. 

[I. Xu R., 1 BonL, 559 

See Cases undee Hindu Law— Widow 
—Disqualification. 

See Hindu Law— Widow— Po web of 
Widow — Poweb of Disfosition ob 
Alienation . X L. R,, 1 All., 503 

See Mesne Profits — Eight to and Lia- 
bility fob— , . 2 Agra, Mis., 6 

X — Confiscation. — Absconding of- 

fender — Seng. Reg XL of 1796 , Sale under . — 
Construction of Regulation.— Regulation XI of 1796, 
being a highly penal statute, should be construed 
strictly. As it makes no express provision for the 
case of joint proprietors of land, or persons jointly 
holding a sudder farm of land, in the absence of clear 
words indicating such an intention, it cannot be 
assumed that the Legislature intended to authorise 
the confiscation of the property of any person other 
than the delinquent. A sale under Eegulation XI 
of 1796 does not extinguish under-tenures or incum- 
brances created by the delinquent or those through 
whom he claims. Juggomohun Bukshee v. Eoy 
Mothooeanath Chowdhby 

[7 W. R., P. C„ 18 : U Moore’s L A., 223 

2. Beng Reg . XI of 

1796. — Forfeiture against some members of joint 
Hindu family — Under Regulation XI of 1796, the 
Governor General in Council could pronounce an 
order of confiscation m cases of persons charged with 
offences of a criminal nature who should abscond or 
conceal themselves so as not to be found upon process 
issued against them. After the issuing of the attach- 
ment by the Court and the subsequent declaration of 
forfeiture, everything previous to the attachment 
must be presumed to have been regularly and legally 
done, unless such presumption were rebutted by 
sufficient evidence. Where a forfeiture under Eegu- 
lation XI of 1796 was declared against three or four 
brothers constituting a joint undivided Hindu family, 
— Held that the forfeiture did not enure for the 
benefit of the fourth brother, nor did it affect the 
rights of the fourth brother, who was entitled to his 
fourth share in all the ancestral property of the 
family, and that the widow of the ancestor was also 
entitled to maintenance. Golab Koonwab v. Col- 

LECTOB OF BeNABBS 

[7 W. R., P. C., 47 : 4 Moore’s X A^ 246 

3. Seizure and attach* 

ment under Act XXV of 1857 and IX of 1859.-— 
Confiscation of rebels property. — The procedure in 
regard to the seizure and attachment of property under 
Act XXV of 1857, and the adjudication of claims to 


FORFEITURE OF PROPERTY.— Confis- 
cation — conti mied . 

such property under Act IX of 1859, pointed out. 
Held that it is not incumbent on a party aggrieved 
by acts done under these laws to bring a suit at all ; 
but if he brings a suit, it must be brought within a 
year of the attachment or seizure complained of. A 
seizrne withm the meaning of section 20, Act IX of 
1859, is such a taking possession of the property for- 
feited as is referred to in section 7, Act XXV of 1857, 
not merely formal but actual. Byjnath Singh v. 
Solano 14 W. R., 114 

4. Attachment against forfeited 

property. — Act XXV of 1857 — Priority to Gov- 
ernment — Judgment-creditors having bond fide at- 
tachments upon pioperty at the time that the pro- 
perty of their debtois become forfeited to Govern- 
ment under Act XXV of 1857, are entitled m pnority 
to Government. Oodit Dass v. Govebnment 

[Marsh., 259 : 2 Hay, 117 

5. - - — — Right of decree- 

holder. — A decree-holder is not entitled to have his 
decree satisfied by sale of the judgment-debtor’s pio- 
perties which have been confiscated by Government 
for rebellion, unless he can show that they were at- 
tached in execution of his decree before the confis- 
cation. An attachment cannot be presumed to have 
existed or continued from the fact that there was a 
proclamation of sale before confiscation. Radha Bi- 
bee v Govebnment . . .2 Hay, 562 

0, - Withholding of 

payment of annuity. — Act IX of 1859 , s. 18 . — 
Plaintiff joined with the rebels and took a leading 
part with them A leward was set upon him as a 
rebel leader, and after a time he was captured. 
No formal proceedings were taken under sections 2 
and 7 of Act XXV of 1857 for adjudicating his 
property (which consisted of little more than an 
annuity) to he forfeited. The property charged with 
the annuity was in the hands of the Collector as 
the manager under the Court of Wards The annu- 
ity was withheld, and was no longer regarded as a 
charge on the estate, but was treated as merged. 
Held that the mere withdrawal of the payment 
of annuity by those who had the management of the 
estate, which was charged with the payment, would 
be an illegal act in no way affecting the plaintiff’s 
right j hut as the withholding of the payment was 
under the authority and direction of the official who 
was authorised to make attachment of rebels’ property, 
it was with reference to the nature of the property 
equivalent to an attachment or seizure, and could not 
be questioned except under the provisions of section 
18 of Act IX of 1859, notwithstanding there had 
been no adjudication of forfeiture. Chunda v. Roof 
Singh 3 Agra, 281 

7 . — Forfeiture of share in joint 

Hindu family property. — Mitahshara law.— Act 
XXV of 1857, s. 3. — B. S. 9 the father of the plain- 
tiff, and in possession of immoveable property sub- 
ject to the Mitakshara law, inherited from his ances- 
tor, was, on the 10th December 1857, after proceed- 
ings taken under Act XXV of 1857, declared to he a 



( 2003 ) 


DIGEST OF CASES* 


( 2004 ) 


FORFEITURE OP PROPERTY.-For* 

feiture of share in joint Hindu family 

property — continued* 

rebel, and it was ordered that all his property should 
be confiscated to Government* On the 16th Apul 
1858, B. S , was arrested, and being tried and con* 
victed on a charge of rebellion was sentenced to 
death. The sentence was carried out on the 21st 
April, and an order was made on that day for the 
confiscation of his property. In a suit instituted 
by the plaintiff to recover the property, — Held that 
B. B had such an interest m it as made it the sub- 
ject of forfeiture under section 3, Act XXV of 1857? 
and the plaintiff, therefore, did not, on the death of 
B S , become entitled to his estate. Thakoob 
Kabilnath Sahi n. Govebnment 

[13 B. X,. R. s 445 : 22 W. R., 17 

8 . Forfeiture of land subject to 

rent . — Act XXV of 1857* — Bight to arrears of 
rent due at time of forfeiture — Where land forfeited 
to Government by a conviction of the owner of an 
offence within Act XXV of 1857 is subject to rent, 
the person entitled to the rent is not entitled to 
reeovei arrears due at the time of the forfeiture, either 
from the heirs of the owner or from the Government ; 
but the Government is liable for the rent which may 
subsequently accrue. Neelmoney Sing® Deo v. 
Government. Nebemoney Singh Deo,*?, Chutteb- 
dhtjn Singh . Marsh., 308 : 2 Hay, 220 

9. Queen’s Proclamation, Effect 

of. — Conviction for rebellion*— Act XI of 1857 , 
s. 1. — Remission of punishment — Where N. and M. 
were convicted of rebellion under Act XI of 1857, 
section 1 , and sentenced, the former to be transported 
for life, and to have all his property confiscated, and 
the latter to have all his property confiscated, the 
sentence of confiscation was held to he absolute, and 
not to depend upon the amount of punishment, and the 
fact of the punishment being remitted by the Gov- 
ernor General does not restore the property, The 
Government having left the property of the convicts 
in the hands of the Administrator General as admi- 
nistrator to the estate of the convicts’ father whence 
it was derived, m whose hands it was allowed to 
accumulate pending a sepaiate litigation in respect 
of that estate, while it asserted its right by virtue of 
the confiscation to other property of the convicts, the 
title to which was undisputed, it was held that the 
Government had sufficiently declared and acted upon 
its intention to enforce the confiscation The Queen’s 
proclamation of amnesty (November 1858), coming 
after the conviction and confiscation, had not the 
effect of re- vesting m the convicts the property con- 
fiscated. Held also that the property m question, 
being Government paper, was liable to confiscation ; 
and lastly, that N.’s widow was not entitled to main- 
tenance out of the property confiscated by the State. 
Genoa Babe v. Hogg . 2 Ind. Jur., N. S„ 124 

10 . Retrospective effect of for- 

feiture after conviction.— Attachment m execu- 
tion* — Act XI of 1857, s, 1 . — Penal Code, s. 221 . — 
In execution of a decree against the defendant, the 
plaintiff, on I 7 th July 1871 , attached certain pro- 
perty m Calcutta belonging to the defendant. On 


FORFEITURE OF PROPERTY.— -Retro* 

spective effect of forfeiture after convic- 
tion — continued. 

26th July 1871, the defendant was convicted under 
section 1 of Act XI of 1857, and also under section 
121 of the Penal Code, of abetting the waging of war 
against the Queen, and sentenced to transportation 
for life and forfeituie of all his property. The 
offence for which he was convicted was committed in 
September 1861 Held that the forfeiture took effect 
from the date of the commission of the offence, and 
therefore any attachment subsequently made was 
invalid, Ganeshealb v Amir Khan 

[8 B.E.R., 83: 17W.R.,80 

11. Effect of forfeiture. — Confis- 

cation under Act X of 1858 , — The confiscation of 
a village under Act X of 1858 cancels the rights of 
the tenants, and the fact that they were permitted 
to retain their holding on rent and enjoy the produce 
of the trees for some years subsequent to the confis- 
cation, does not revive the rights which are absolute* 
ly avoided by the confiscation. Teekum Singh v. 
Duelo , . . , ,2 Agra, 324 

12 . — * Act X of 1858,-* 

Bower of Government to cancel tenures and eject 
ryots. — Act X of 1858 gave Government the power 
as to landed property acquired by confiscation there* 
under (if it thought fit to exercise it) of ejecting 
ryots. As to under-tenures the words are of still 
stronger import. But it must he held rather to con- 
fer a power to cancel than absolutely and without 
act done to annul the tenures. Doorga Pershab 
v. Zobawub 2 H. W., 75 

18. — Act X of 1858 , 

s. 7 . — Under -tenures , — The Legislature did not 
intend to include in the term "under-tenures,” m 
section 7 of Act X of 1858, the holdings of ryots, hut 
employed that term in the sense in which it is com- 
monly used in this part of India, as applying to 
tenures of a piopnetary character inferior to the 
zemmdari, but supeiior to the kliastkaree tenure. 
Consequently such holdings were by that Act made 
voidable but not absolutely void The power of 
avoiding such holdings expired with the Act. Basit 
Ali v, Man Singh . . . 2 1ST. W, 9 140 

14 . Procedure in forfeiture.— 

Criminal Procedure Code , 1861, ss. 131 , 132. — The 
procedure prescribed m sections 131 and 132 of Act 
XXV of 1861 must be followed before an order con- 
fiscating property is made. Behary Shaha v* 
Nhbby Khan . . . 9 ¥, R., Cr., 13 

15 . Evidence of forfeiture,— 

Order of confiscation — Attachment, Evidence ofi~- 
An order of confiscation, or an order sanctioning confis- 
cation, is not equivalent to an actual confiscation by 
way of attachment or seizure. A list of confiscated 
houses is not by itself proof of actual attachment, 
Deo KARtrN t>, Mahomed Am Shah 

[3 3ST. W„ 328 

10 . Power of Magistrate to sense 

property of convict,— A Magistrate has no power 
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FORFEITURE OF PROPERTY.— Power 

of Magistrate to seize property of con- 
vict — continued. 

to seize the property of a person convicted where he 
has not been directed to pay a fine Anonymous 

[4 Mad,, Ap,, 28 

17. Charges on forfeited pro- 

perty.—!)^.? and liabilities — General debts and 
liabilities aie not charges against property forfeited 
upon conviction of felony. Hurry Doss Banerjee 
v. Hogg . . .1 Ind. Jur., O. S., 86 

18. Offences for which forfeit- 

ure may be enforced. — Penal Code , s . 62 — Sec- 
tion 62 of the Penal Code, which provides for for- 
feiture of property of offenders, limits it to cases 
where the parties shall have been transported or 
sentenced to imprisonment for at least seven years. 
Queen v . Kripamoyee Chassanee 

[8 W. R., Cp,, 85 

19. Penal Code, s. 62. 

' — Where a zemindar was convicted of wrongfully 
keeping m confinement a kidnapped person, and was 
sentenced to transportation by the Sessions Judge, 
who added a sentence of forfeiture of the rents and 
profits of the prisoner’s estates under section 62 of 
the Penal Code, the High Court set aside the sentence 
under section 62 as too severe. That sentence should 
be inflicted for offences of the most atrocious kind, or 
for offences committed under the most aggravated cir- 
cumstances. Queen v . Mahomed Akir alias 
Totah Meah . . . 12 W. R., Cr., 17 

20. Sal© of forfeited property. — 

Condition of sale . — Act of State. — Right of suit 
against Government. — Where a sale of landed pro- 
perty, which has been executed by the Government, 
was made by Government without any restriction 
being attached to the original notice of sale, which 
stated that the highest bidder was to be the pur- 
chaser,— It was held that the Government could not, 
subsequent to the hid and the deposit of the earnest- 
money, impose any condition, hut was bound to make 
over possession irrespective of the character of the 
highest bidder. In selling the property of rebels 
which it had confiscated, the Government does not 
perform an act of State, but stands in the situation 
of an individual selling his property, by auction, and 
a suit may therefore be properly brought against the 
Government by the purchaser, if the Government 
refuses to give up possession or transfer the possession 
to another. Sheo Ball Bohree v. Mahomed 

[18 W. R., P. C. s 4 

21. Rights of auction 

purchaser. — Rights acquired by a purchaser at auc- 
tion from Government of the confiscated property of 
a rebel, cannot be defeated or lessened by any sub- 
sequent act of the Government. Eshree Pershad 
v. Debee Churn . . . 2 ET. W., 470 

22. Order for confiscation pass- 

ed subsequently and not at time of convic- 
tion. — When a person has been tried and convicted 
in the Couit of a Special Commissioner, an order of 
confiscation of his property should be made at the 


FORFEITURE OF PROPERTY.— Order 
for confiscation passed subsequently and 
not at time of conviction— continued. 

time of the trial, and not subsequently. Izzuttool- 
nissa Beebee v. Husna Koour 

[1 N. W., 101 : Ed. 1878, 151 

23. Order of confiscation by 

independent Chief. — Cognisance by English 
Courts . — Proof of confiscation . — Where the Chief of 
an independent State, exercising the sovereign power 
of that State within its territories, confiscates pro- 
perty within those territories, the confiscation must 
he respected by English Courts of Justice. The fact 
of such confiscation, if disputed, must be ascertained 
by the Court m the same manner as are all other 
facts which are in issue between the parties Shoay 
Att v. Shoay Doang . . 14 W. R., 218 

24. Order of forfeiture. Irre- 

gularity in making. — Criminal Procedure Code, 
1861, s. 184 — An order of forfeiture under section 
184, Code of Criminal Procedure, if substantially 
legal, cannot be disturbed for an immaterial error of 
piocedure. Baijoo Boul v. Gugun Misser. 
Queen v Gugun Misser . 8 W. R., Cr., 61 

FORFEITURE OF RECOGETZAETCES. 

See Contempt op Court — Penal Code, 
s 174 . . 1BL. R., A. Cr., 1 

See Cases under Recognizance to keep 
Peace— Forfeiture of Recognizance. 

FORFEITURE OF TENURE. 

See Cases under Landlord and Tenant 
—Abandonment or Relinquishment 
of Tenure. 

See Cases under Landlord and Tenant 
—Forfeiture. 

— - - Condition in lease for — . 

See Bengal Rent Act, 1869, s. 52 (Aot 
X of 1859, s. 78). 

[B. L. R., Sup. Vol., 972 
12 B. Ii* R., 439 

Relief against— 

See Cases under Landlord and Ten- 
ant — Forfeiture. 

FORGERY. 

See Appeal in Criminal Cases — Proce- 
dure . B. Jj. R., Sup. Vol., 426 

1. Requisites for offence. — Penal 

Code, s. 29 — False document . — To constitute the 
offence of forgery, the simple making of a false docu- 
ment is sufficient It is not necessary that the docu- 
ment should he published or made in the name of 
a really existing person A writing which is not 
legal evidence of the matter expressed may yet he 
a document within the meaning of section 29 of the 
Penal Code, if the parties framing it believed it to 
be, and intended it to be, evidence of such matter. 
Queen v. Shifait Ali 

[2 B. U, R., A. Cr., 12 : 10 W. R„ Cr., 61 
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FORGERY — continued. 

2. « Valuable security.”— Settle- 

ment of accounts. — Penal Code, s, 30. — A settlement 
of accounts in writing, though not signed by any 
person, is a “valuable security” within the definition 
of section 30 ot the Penal Code. Ex paste Kapa- 
lavaya Saraya ... 2 Mad., 247 

3. Copy of lease . — 

Penal Code , ss 30, 467. — A copy of a lease is not a 
valuable security within the meaning of section 30 
of the Penal Code, and theiefore a conviction under 
section 467 for fabricating such a document cannot 
be supported. Reg. v. Khusae Heraman 

[4 Bom., Cr., 28 

4. - Deed of divorce. 

— Penal Code , s. 30 . — A deed of divoice is a “ valu- 
able security ” within the meaning of section 30 of 
the Penal Code The presenting of a forged docu- 
ment of such a nature for registration, and obtaining 
registration, would be “using” within section 471 
of that Code. Queen v. Ayimoodeen 

[11 W . R., Or., 15 

5. Penal Code , ss. 24, 

25, 464 } 467, 47 J . — Using as genuine a forged docu- 
ment with intent to defraiid . — Sunmid conferring 
a title of dignity. — The accused, in older to obtain a 
recognition from a settlement officer that they were 
entitled to the title of “ Luskur,” filed a sunnud be- 
fore that officer purporting to grant that title Tins 
document was found not to he genuine. The Ses- 
sions Judge convicted the accused under sections 471, 
464 of the Penal Code. Held on appeal that even 
supposing the accused had used the document know- 
ing it not to he genuine, they could not be found 
guilty, as tbe intention of the accused was not to 
cause wrongful gam or wrongful loss to any one; 
their intention being to produce a false belief m the 
mind of the settlement officer that they weie enti- 
tled to the dignity of “ Luskur ” and that this could 
not be said to constitute “ an intention to defraud ” 
A sunnud confen mg a title of dignity on a person is 
not a valuable- secunty within the meaning of the 
Penal Code. Jan Mahomed v. Queen-Empress. 
Waris Meah v Queen-Empress 

[I. X,. R., 10 Calc., 584 

6. Using forged document.— 

Copy of document , Production of— A person may he 
convicted of using as genuine a document which he 
knew to be forged, though he m the first instance 
produced only a copy of it. Queen v Hujum Am 

[6 W. R., Cr., 41 

7. Intention, Proof of .— Making 

false document. — A conviction for forgery under the 
Penal Code cannot be had unless it is proved that the 
accused himself made a document, of part of a docu- 
ment, with the intention of causing it to be believed 
that such document, or part of a document, was 
made by the authority of a person by whose author- 
ity he knew that it was not made Queen v Ram- 
<20PAn Drub . . . . 10 W. R., Cr., 7 

8. - — — False assertion of title.— Dis- 

honest md fraudulent intent,— A. prosecutor m a 
ease of forgery, m order to establish that a title has 


FORGERY.— False assertion of title— con* 

tmued . 

beeu asserted with a fraudulent or dishonest intent, 
must show that the accused had no reasonable ground 
for asserting the title, and that accused asserted the 
title dishonestly or fraudulently in the sense m which 
these terms are used m the Penal Code Queen v. 
Ivishen Pees had . . . 2 IN’. W., 202 

9. Attempting to use fabricated 

evidence. — Knowledge of forgery — Intention 
to use fabricated evidence . — Where a prisoner pro- 
duced as evidence an account book, one page of 
which had been fraudulently abstracted and another 
substituted for it, — Held that he was not guilty of 
the offence of attempting to use, as genuine, fabri- 
cated evidence, unless he knew of the forgery, and 
intended to use the forged evidence for the purpose 
of affecting the decision on the point at issue when 
the book was tendered. Queen v . Modhoosoodun 
Shaw .... 7W.R., Cr.,23 

Xo. Intention to defraud.— 

Wrongful gam or wrongful loss, — Avoidance of 
litigation. — A, signed B/s name to petitions pre- 
sented by C to the mamlatdar requesting his sum- 
mary assistance, under Regulation XVII of 1827, for 
the recovery of rents from B 8 9 s tenants Held that 
even if A. had no authority from B to sign his 
name, and if A wished to deceive the mamlatdar 
into the belief that it was B. himself who had signed 
the petitions, still, if there had been no intention to 
defraud anybody, or if no wrongful gam or wrongful 
loss could have been caused to A , or A., A.’s act did 
not constitute forgery within the moaning of the 
Penal Code. Avoidanco of litigation is no wrongful 
loss to Government. Reg. v. Biiayaniskankae 

[11 Bom., 3 

XL Intention to injure. — Penal 

Code , s. 463 — To constitute the offence of forgery as 
defined by section 463 of the Penal Code, it is not 
sufficient to prove that m making the document m 
respect of which the offence is chaigcd, the accused 
knew that the document might injure, hut it must he 
proved that it was Ins intention that it should injure 
another. Feda Hossein v. Empress 

[10 C. I,. R., 184 

12. Forgery of copy of docu- 

ment. — Penal Code , s. 463. — The forgery of the 
copy of a document for the purpose of the same be- 
ing used m evidence comes within the definition of 
forgery as contained m section 463 of the Penal 
Code. Essan Chundbr Dutt v Prannauth 
Ch own hey 

[W. R., F. B., 71 : Marsh., 270 : 2 Hay, 238 

13, Unauthorised use of name 

as agent. — Signing vakalatnama in name of decree- 
holders — The signing of a vakalatnamah m the 
name of co-decree- holders without then authority 
to do so, and delivering it to a vakeel, with instruc- 
tions to file a petition, stating that the debt had been 
satisfied, and praying that the case may he struck off 
the file, is forgery within the meaning of section 463 
of the Penal Code. Queen v, Gyanee Ram 

[0 W. R., Or., 78 
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FORGERY — continued. 

14. Antedating a document. — 

Penal Code, ss 463, 464 — Where a prisoner, who 
appealed to the Commissioner from an order of an 
assessor under Act XXI of 1867, filed stamp paper 
for a copy of the assessor's decision after the period 
of appeal had elapsed, but on appeal averred that he 
filed the stamp paper before the time for appealing 
had elapsed, and fraudulently obtained a certificate to 
that effect which was antedated, it was held that he 
was guilty of having abetted the commission of for- 
gery of a document within section 463, and clause 1, 
section 464, of the Penal Code. Queen v. Sook- 
moy Ghose . . .10 W. B., Cr., 23 

15. Falsification of record in 

order to conceal negligence. — Fraud — Penal 
Code (XLVof I860), ss. 463, 464.— Falsification of 
a record made in order to conceal a previous act of 
negligence not amounting to fraud, does not amount 
to forgery within the meamng of sections 463 and 
464 of the Penal Code (Act XLV of 1860) Em- 
press «j Shankae . . I. L. R., 4 Bom., 657 

16. Falsification of book to 

conceal frauds committed. — Penal Code, ss. 
463, 466 — The subsequent falsification of a roz- 
namcha book kept in the office of a Deputy Inspector 
of Schools by the mohurrir in charge thereof, for the 
purpose of concealing frauds previously committed, 
merely with a view to avoid disgrace and punish- 
ment, held not to fall within the definition of forgery 
as given m the Penal Code. Queen v, Jag-eshub 
Pebshad , . . . 6 X. W., 56 

17 . Proof of deception . — Making 

false document — Penal Code, s. 464 — It must be 
proved that the accused practised deception, so as to 
prevent a person from knowing the nature of the 
document before the accused can he found guilty 
under section 464 of the Penal Code of making a 
false document. Queen v. Xujeebutooelah 

[9 W. E., Cr., 20 

18. False entries in account 

book. — Penal Code, s. 464. — The prisoner made 
certain entries in his ledger, which consisted of rough 
loose sheets, showing that certam sums of money 
had been repaid to the prosecutor, which, m fact, had 
not been repaid. Held that the prisoner was guilty 
of forgery under section 464 of the Penal Code. 
Anonymous . . 1 Ind. Jur., 3ST. S., 46 

10 . Ignorance of contents of 

document.— Pena £ Code, s. 464. — Absence of de- 
ception-. — Where the accused, a mohumr m a re- 
gistry office, was charged with making false endorse- 
ments of registration on the back of certain deeds, 
which endorsements were signed by the Registrar, it 
was held that, before he could be convicted of forgery 
under part 3, section 464, Penal Code, it must be 
shown that the Registrar, in consequence of deception 
practised upon him by the accused, did not know the 
contents of the document he was signing. Queen 
v. Dwaekanath Ghose . 20 W. B., Cr., 49 

20. Misrepresentation in docu- 

ment by false description. — Penal Code, $. 


FORGERY.— Misrepresentation in docu- 
ment by false description — continued . 

464. — A misrepresentation by false description of 
one's position m life falls under the heading of cheat- 
ing and not under that of forgery Where, therefore, 
a document purported to have been signed by G. L, 
patwan, and it was said that it had been signed by 
G L , but at a time when G L. was not a patwari, 
it was held that the document was not a forgery 
within section 464, Penal Code. Joy Kuen Sing-h 
v. Man Patuck . . 21 W. B., Cr., 41 

23, Fabricating false evidence. 

— Penal Code , ss 192 and 464. — Alteration of date 
of document. — Where the date of a document, which 
would otherwise not have been presented for registra- 
tion within time, is altered for the purpose of getting 
it registered, the offence committed is not forgery, 
where there is nothing to show that it was done 
“dishonestly or fraudulently," within clause 2, sec- 
tion 464 of the Penal Code, hut fabricating false evi- 
dence within section 192. In be Ekbab Am. Em- 
eeess v. Eebab Ah . 1. I». R,, 6 Calc., 482 

22. Altering office report to 

screen negligence. — Where prisoner, to screen 
his own negligence, altered an office report, such 
conduct does not fall within the definition of forgery 
m the Penal Code. Queen v. Lal Gumul 

[2 N. W*, 11 

23. Making false entries in 

account book with the intention of con- 
cealing criminal breach of trust.— Act XLV 
of 1860 {Penal Code), ss. 24, 25, 465. — Where a 
clerk, who had committed criminal breach of trust, 
subsequently made false entries in an account book, 
with the intention of concealing such offence, — Reid 
that the making of such entries did not constitute the 
offence of forgery, and he had therefore been impro- 
perly convicted under section 465 of the Penal Code. 
Queen v. Jageshur Per shad {6 If. W , 56), and 
Queen v. Lal Gumul {2 AT. W., 11), followed. 
Empress v. Juwanand . I. L. B., 5 All., 221 

24. False entry in public re- 

cord. — Penal Code, ss. 192, 465, 466.— Section 466 
of the Penal Code is not intended to apply to cases 
where a public officer, or a person acting for a 
public officer, whose duty it is to make entries in a 
public hook, knowingly makes a false entry, but to 
cases where a certificate or other document is forged 
by some unauthorised person with a view to make it 
appear that it was duly issued by a public officer. 
The accused, m older to save an estate from for- 
feiture, made a false entry of rent received in a public 
book kept by him for the purpose of informing the 
Collector as to the rents which had been paid into 
the Collectorate, and as to what estates the rents 
were in arrear, so that he might take steps to enforce 
payment, and was convicted by the Sessions Judge of 
an offence under section 465 of the Penal Code. 
Reid, on appeal, that the accused ought properly to 
have been convicted under section 192 of the Code; 
the provisions of that section not being confined to 
false evidence to be used m judicial proceedings. In 
THE MATTER OE JUGGUN LALI « . 7 C. L, R., 356 
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25. Document with, illegible 

seal and signature.— Using forged document , — 
Penal Code, ss 466-471. — A conviction may be had 
for using as genuine a foiged document purporting to 
have been made by a public servant m Ins official 
capacity, notwithstanding the illegibility of the seal 
and signature thereon. Queen v. Pbosonno Bose 

[5 W. R., Cr., 96 


26 . - Alteration of CoJleetorate 

chalan. — Penal Code , s 467 — The fraudulent al- 
teration of a Collectorate chalan is the forgery of a 
document as described m section 467 of the Penal 
Code. Queen v, Hubish Chundeb Bose 

[W. R., 1864, Cr., 22 

27, Forging copy of document 

which is unavailable when forged ,— -Pena l 
Code, s. 467 — The forging of a document which 
purports on the face of it to be a copy only, and 
which, even if a genuine copy, would not authorise the 
delivery of moveable pioperty, is not punishable 
under section 467 of the Penal Code. Reg-, v Naeo 
Gopau .... 5 Bom., Cr., 56 


28. Falsification of document 

with intent to deceive,— Penal Code , s 468 
Meld that where a pei son's object was to deceive his 
employer by falsifying account hooks which were in 
his custody, such deception being likely to cause 
damage to his employer, he was rightly convicted 
under section 168 of forgery with intent to cheat, in- 
stead of under section 465 of simple forgery Queen 
v ; Banessub Biswas . 18 W, R., Cr., 46 

29 . Fraudulent using of docu- 

ment as genuine.— Penal Code , s 471,— There 
must he a fraudulent and dishonest using of a docu- 
ment as genuine before a conviction can be had 
under section 471 of; i the Penal Code Queen v 
JahaBux . . . 8 W. R., Cr., 81 

30. Using document knowing 

it to be forged.— Penal Code , $ 471 —To support 
a conviction of the offence under section 471 of the 
Penal Code, there must be a using of a document by 
a person who knows oi has reason to believe that it 
is forged. Queen v. Bholay Pramanick 

[17 W. R., Cr., 32 


31 . False alteration of police 

diary. — Penal Code , £ 471 — The false alteration of 
a police diary by a head constable was held to fall 
under section 471 of the Penal Code, as the forgery 
of a document made bv a public servant m his official 
capacity. Queen v. Rug-hoo Barick 

[11 W. R., Cr., 44 


32. Evidence of fraudulent use of 

document.— Penal Code , s. 471.— Requisites for 
findings for conviction.— Where the accused was 
charged under section 471 of the Penal Code with liav- 
mg, in a suit brought against him by the kamdar of his 
sister to recover possession of certain property acquired 
by her by right of inheritance from her father, fraudu- 
lently and dishonestly used a forged document as 
genuine, knowing oi having reason to know it to be 


FORGERY. — Evidence of fraudulent use 
of document— continued. 

a forged document, and it appeared the accused was in 
possession of the property, and the document m ques- 
tion purported to be a deed of gift from his fathei,— 
Meld it was not sufficient for the jury merely to decide 
on the evidence whether the document was a forgery 
and whether the accused knew it was a forgery when 
he used it, but it was further necessary foi the jury 
to decide whether the document had been used fiaud- 
ulently and dishonestly. Khoobshed Kazi v Em- 
.... 8 C. Ii. R., 542 


33. - * Penal Code, ss 

464, 470, 471 . — Using a “ forged ” document.— 
Using “false” evidence — “ Dishonestly — “Fraud- 
ulently ”—Act XLV of 1860, ss, 24, 25, 196 —The 
vendees of a plot of land altered the number by 
which the land was described in the deed of sale, 
doing so because such number was not the right 
number. Having made this alteration they used the 
deed of sale as evidence m a suit Meld that the 
alteration of the deed did not amount to “ forgery ” 
within the meaning of section 463 of the Penal 
Code, nor could the deed after the alteration be 
designated a “ forged document” as contemplated by 
section 470, the intention to cause wrongful loss or 
wrongful gain or to defraud being wanting, nor 
could it be said that in using the deed, the vendees 
were “dishonestly” or “fraudulently” using as 
genuine a “forged document,” and therefore the use 
by the vendees of the deed did not constitute an 
offence under section 471 of tho Penal Code, 
Further, that their use of it did not render them 
liable to conviction under section 196 of that Code 
Empress oe India v. Fateh . I. L. R., 6 All., 217 


jruuiic servant framing m- 

Govveot record.- Act XLVofl860 {Penal Code), 
ss. 218, 463, 471. — A public servant, in charge as 
such of certain documents, having been required 
to produce them, and being unable to do so, fabricated 
and produced similar documents, with tho intention 
of screening himself from punishment. Meld that 
such fabricated documents not being records or writ* 
mgs with the preparation of which such public 
servant as such was charged, he could not legally be 
convicted under section 218 of the Penal Code, nor, 
such documents not being forgeues, as they were not 
made with the intent specified in section 4G3, could 
he be legally convicted under section 471. Empress 
*• Mazhae Hussain . I. I* 5 AH., 553 


35. Unnecessary use of forged 

document.— Penal Code, ss.109 , 471,—. Fraudulent 
intention— Where a person, in the course of an 
action brought against him to gam possession of a 
property, uses a forged document for the purpose of 
supporting his title, though there may be no neces- 
sity for the use of it, such a user is clearly fraudu- 
• ^ intention to defraud, without the 

intention of causing wrongful gain to one person 
or wrongful loss to another, would, if proved, be 
sufficient to support a conviction . and such an inten- 
tion is a necessary inference which the jury should 
be directed to draw, if they are satisfied that the 
; accused haa uttered a forged document as a true one. 
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FORGERY. — Unnecessary use of forged 

document — continued 

meaning it to be taken as suck, and knowing it to be 
forged. In the mattes os Dhunum Kazee. 
Empbess v Dhunum Kazee 

[I. Ii. B. 5 9 Calc., 53: 11 C. L. R., 169 

36. Intention in fabricating do- 

cuments. — Penal Code , s. 464 — Fraudulent and 
dishonest fabrication — The accused, wbo was a copy- 
ist in the Subdivisional Office at B., applied for a 
clerkship then vacant m that office. An endorsement 
on bis application, recommending him for the post 
and purporting to have been made by the Subdivi- 
sional Officer of B , was found to have been falsely 
made by the accused The application was accom- 
panied by a letter, also fabricated by the accused, 
purporting to be from the Collector to the Sub- 
divisional Officer at B., informing the latter officer 
that he, the Collector, had selected the accused for 
the vacant post. The Subdivisional Officer, having 
some suspicion as to the genuineness of this letter, 
wrote a demi-official letter to the Collector to ascer- 
tain whether he had really written it j and this being 
posted m the local post office the accused fabricated 
a third document, purporting to be a letter from the 
Subdivisional Officer to the Postmaster asking him 
to stop the despatch of the demi-official letter. The 
accused was charged with, and convicted in the Ses- 
sions Court of, the offence of forgery, under section 
464 of the Penal Code, in respect of the three docu- 
ments. Meld the conviction was right with regard 
to the two first documents, hut with regard to the 
third document it could not he said that he falsely 
made it either dishonestly or fraudulently within the 
meaning of that section. Abdul Hamid v Queen- 
Empbess . . . I. L. R., 13 Calc., 349 

37. Penal Code, s 465, 

and ss. 24 and 25, — “Dishonestly.” — “ Fraudulent - 
ly ” — A Treasury Accountant was convicted of offences 
under sections 218 and 465 of the Penal Code under 
the following circumstances A sum of R500, which 
was in the Treasury and was payable to a particular 
person through a Civil Court, was drawn out and 
paid away to other persons by means of forged 
cheques. After the withdrawal of the R500, hut before 
such withdrawal had been discovered, the represent- 
ative of the payee applied for payment. The prison- 
er then upon two occasions wrote reports to the effect 
that the B500 in question then stood at the payee’s 
credit as a revenue deposit, and that it was about to 
be transferred to the Civil Court. Upon the first of 
these reports, an order was signed by the Treasury 
Officer for the transfer of the money to the Civil 
Court concerned, and to effect such transfer a cheque 
was prepared by the sale-mohumr, which, as origin- 
ally drawn up, related to the sum of B500 already 
mentioned. The signature of the cheque by the 
Treasury Officer was delayed for some time, and 
meanwhile the cheque was altered by the prisoner in 
snch a manner as to make it relate to another deposit 
of R500 which had been made subsequently to the 
above, and to the credit of another person. The re- 
sult of this was the transfer of the second payee’s 
R500 to the Civil Court, as if it had been the first 
R500, and to the credit of the first payee’s represent- 
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FORGERY.— Intention in fabricating do* 

cuments — continued. 

ative. The prisoner was convicted under section 465 
of the Penal Code in lespect of the cheque, and under 
section 218 m respect of the two reports above refer- 
red to Meld, with respect to the charge under sec- 
tion 465, that the prisoner’s immediate and more pro- 
bable intention — which alone, and not his remoter 
and less probable intention, should he attributed to 
him — was not to cause wiongful loss to the second 
payee by delaying payment of the R50Q due to her, 
though the act might have caused her loss, but to 
conceal the previous fraudulent withdrawal of the 
first payee’s R500; that under these circumstances 
he could not be said to have acted “ dishonestly ” or 
“fraudulently” within the meamng of section 24 or 
section 25 of the Penal Code , and that therefore his 
guilt under section 465 had not been made out, and 
the conviction under that section must he set aside. 
Queen-Empbess v . Gibdhabi Lal 

[I. L. R., 8 All,, 653 

38. Penal Code , ss. 

24, 25 , 471 — Fraudulently using as genuine a 
forged document . — “ Dishonestly — “Fraudulently.” 
— The creditors of a police constable applied to the 
District Superintendent of Police that R2 might be 
deducted monthly from the debtor’s pay until the 
debt was satisfied. Upon an order being passed 
directing that the deduction asked for should be made, 
the debtor produced a leeeipt purporting to he a 
receipt for BJ.8, the whole amount due It subse- 
quently appeared that the receipt was one for R8, 
which the debtor had altered by adding the figure 
“ 1,” so as to make it appear that the receipt was for 
R18. Meld that the leal intent in the prisoner’s 
mind being to induce his superior officer to refrain 
from the illegal act of stoppmg a portion of Ms sala- 
ry, the Court m a criminal case ought not to specu- 
late as to some othei intent over and above this that 
might have presented itself to him, that it did not 
necessarily follow that he contemplated setting up 
the altered receipt to defeat his creditor’s claim, and 
that therefore he ought not to have -been convicted of 
an offence under section 471 of the Penal Code. 
Qtjeen- Empbess v. Husain . I. L. R., 7 AIL, 403 

39. Penal Code , s. 

471. — Act XLV of 1860 , ss. 24, 25. — Fraudulently 
using as genuine a forged document — “ Dishonestly .” 
— “ Fraudulently.” — In a trial upon a charge, under- 
section 471 of the Penal Code, of fraudulently or dis- 
honestly using as genuine documents known to be* 
forged, it was found that four forged receipts for the 
payment of rent used by the prisoner had been fabri- 
cated in lieu of genuine receipts which had been lost* 
Meld that, with reference to the definitions of the 
terms “dishonestly” and “fraudulently” m sections 
24 and 25 of the Penal Code, the prisoner, upon the 
facts as found, had not committed the offence punish- 
able under section 471. Queen-Empbess v. Shed 
Dayal . . . . I. Ii. R., 7 All, 459 

40. Possession of counterfeit 

seals, &c . — Intention to commit forgery — Penal 
Code , ss 472 , 478 . — Counterfeit seals and forged 
documents were found in the prisoner’s possession, 
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FORGERY. — Possession of counterfeit 

seals, &e. — continued . 

and as he could give no satisfactory information as to 
liow he became possessed of them, it was inferred 
that he kept them with the intention of using them 
fraudulently. Queen v. Kisto Soonder Deb 

[2 W. R., Cr., 5 

41. . Penal Code , 9, 

473,— Intent to commit forgery, — Where several 
seals of different descriptions were found in the 
possession of the accused with intent to commit 
forgery, it was held that, under section 473 of the 
Penal Code, there was a complete and separate offence 
committed m respect of every seal found, and that 
the prisoners could be legally convicted of a separate 
offence in regard to each seal, unless it appeared 
that several such seals in their possession were for 
the purpose of committing one particular forgery. 
Queen v. Goluck Chunder . 13 W. R„ Cr., 16 

42. Attempt to commit forgery. 

— Abetment of forgery — To prepare, m conjunction 
with others, a copy of an intended false document, 
and to buy a stamped paper for the purpose of writ- 
ing such false document, and to ask for information 
as to a fact to be inserted m such false document, do 
not constitute forgery nor an attempt to commit for- 
gery under the Penal Code, hut are facts which 
would support a conviction for abetment of forgery 
as being acts done to facilitate the commission of the 
offence. Reg. v . Pad ala. Ve nr at as ami 

[X X. R., 3 Mad,, 4 

43. Penal Code (Act 

XLV of I860), ss, 465 and 511. — A person cannot be 
convicted of an attempt to commit an offence under 
section 511 of the Penal Code, unless the offence 
would have been committed if the attempt charged 
had succeeded. A prisoner, who was charged with 
attempting to commit forgery of a valuable security, 
was found guilty by the jury of attempting to com- 
mit forgery. The jury explained then finding by 
saying that the prisoner had ordered certain receipt 
forms to he printed similar to those used by the Ben- 
gal Coal Compaily, and that one of these forms had 
actually been printed and the proof corrected by him ; 
that ,the prisoner had had an intention of making such 
addition to the printed form as would make it a false 
document, and that he did this dishonestly and with 
intent to commit fraud. The Sessions Judge sen- 
tenced the prisoner to rigorous imprisonment for one 
year under sections 465 and 411 of the Penal Code for 
attempting to commit forgery, MeU that the convic- 
tion was wrong, and must he set aside. In the mat- 
ter OP THE PETITION OP RlASAT Altf, alias BABU 
Miya, alias Bodiuzzuma. Empress v. Riasat Adi, 
alias Babu Miya, alias Bodiuzzuma 

[I. X. R„ 7 Calc., 352 : 8C.L. R., 572 

FORM OF SUIT, CHANGE OF— 

See Cases under Variance between 
Pleading- and Proof. 

“FORTHWITH,” MEANING OF- 

See Rules op Supreme Court, Bombay. 

[8 Bom„ O. C., 135 
See Sequestration . 8 Bom., O. C., 135 


FOTTJDARI COURT, JURISDICTION 
OF— 

See Possession, Order op Criminal 
Court as to— Nature and Effect op 
Decision. 

[3 W. R., P. C., 45 : 7 Moore’s I. A., 283 

FRAUD. Col. 

1. What constitutes Fraud, and 

Proof of Fraud . . . 2017 

2. Alleg-ingi- or pleading- one’s own 

Fraud 2020 

3. Effect of Fraud . 2024 

See Bengal Rent Act, 1869, s 30 

[22 W. R., 898 
See Estoppel— Estoppel by Deeds and 
other Documents. 

[I. I*. R., 7 Bom., 78 
See Cases under Jurisdiction of Civil 
Court— Revenue Courts— Orders of 
Revenue Courts. 

See Cases under Limitation Act, 1877, 
s. 18 (1871, s. 19). 

See Cases under Limitation Act, 1877, 
ART 95 (1871, ART. 95, 1859, s. 10). 

See Principal and Agent — Liability of 
Principal in certain Cases. 

[Bourke, A. O. C., 1 : 2 Hyde, 289 : Cor., 83 

6 W. R., 252 
I. Ii„ R # , 7 Calc,, 199 

16 W. R., 80 
1 Hay, 461 

See Registration Act, 1877, s. 50 (1866, 
s. 50). 

[4 B. Xu R., A. C., 8: 12 W. R., 456 
1. 1*. R., 5 Calc., 336 

See Relinquishment or Omission to 
sue for Portion of Claim 

[I. X. R., 1 AIL, 643 
See Sale for Arrears of Rent-Setting 
aside Sale— Other grounds. 

[1 B. X. R., A. C., 84 
16 W. R., 80 
7 B. X. R., Ap., 1 
2 W, R„ Act X, 03 
* 2 W. R„ 333 

14 W. R., 159 
10 Moore’s I. A., 540 
17 W. R., 123 
24 W, R., 260 

7 W. R., 409 
See Sale for Arrears of Revenue— Set- 
ting aside Sale— Other grounds. 

[I. X. R., 5 Bom., 73 
1SC.X.R.,1 
X X. R., 10 Calc., 63 
23 W. R., 82 

See Cases under Sale in Execution of 
Decree— Invalid Sales— Fraud. 

See Specific Relief Act, s, 9. 

[X X. R., 5 Bom., 446 
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F BAUD — continued . 

See Variance between Pleading and 
Proof— Special Cases . 22 W . R,, 221 

See Cases under Vendor and Pur- 
chaser — Fraud. 

See Vendor and Purchaser — Notice. 

[I. L. R., 1 Bom,, 237 

See Vendor and Purchaser — Invalid 
Sales . 1. 1*. B., 5 Bom., 450 

[7 W. R„ 258 
2 Agra, 201 
L I*, B., 4 Bom., 70, 77 
0 Moore’s I. A., 27 

See Withdrawal op Suit. 

[I. I*. B., 10 Calc., 357 

- ■ ■ — - Prevention of execution of 

decree by— 

See Civil Procedure Code, 1882, s 230 

[L I*. B^ 9 Bom., 318 

Suit for goods obtained by — 

See Contract Act, s 178. 

[I. Xi. B., 3 Calc., 264 

See Jurisdiction— Causes op Jurisdic- 
tion — Cause op Action— Fraud. 

[I. L. B., 3 Calc., 264 

Suit to recover money obtained 

by— 

See Limitation Act, 1877, art. 62 (1871, 
ART. 60) , I. L. R., 2 Calc., 393 

- — Suit to set aside sale on ac- 

count of— 

See Cases under Jurisdiction op Civil 
Court — Revenue Courts — Orders op 
Revenue Courts. 

1. WHAT CONSTITUTES FRAUD, AND 
PROOF OF FRAUD. 

X. — ■ Imputations of fraud. — Dis- 

posal of allegations of fraud. — Imputations of 
fraud should be disposed of at the bearing, and should 
not he left open to be disposed of by the master on 
the taking of accounts. Lallbhai Vallabhai v 
Kavasji Nanabhai . . 8 Bom., O. C., 209 

2. Proof of fraud. — Presumption. 

— Fraud and dishonesty ape not to be presumed on 
conjecture, however probable. Impap A l i v Koothy 
Begum 

[6 W. R., P. C„ 24: 3 Moore’s I. A., 1 

3. It is often the 

case that fraud cannot be established by positive 
proofs, and on the other hand it is not to be pre- 
sumed from circumstances of mere suspicion. It is 
generally shown by such circumstantial evidence as 
overcomes the natural presumption of honesty and 
fair dealing, and satisfies a reasonable mmd that 
such presumption has been displaced, Mathura 
Panday v Ram Ruuha Tewaei 

[3 B. I.. R., A. C., 108 : 11 W. R., 482 


FRAUD — continued 

1. WHAT CONSTITUTES FRAUD, AND 
PROOF OF FRAUD — continued 

Proof of fraud— continued* 

_ Suit to set aside 

bonds, — Mere speculation and probability will not 
in law support a finding of fraud. Where a party 
puts forward a charge of collusion with a view to 
defraud, it is incumbent on him to suppoit it by 
evidence to a certain reasonable extent * e.g., where 
a party admits that an instrument which on the face 
of it appears to deal with the property is written oi 
signed by the owner of the property, he can only get 
rid of its effect by showing facts which would estab- 
lish fraud in its inception, oi show that it was not 
intended to be operative according to its purport 
Raj Narain v Rowshun Mull . 22 W. R., 124 
Kubeeroodeen v. Jogul Shaha . 25 W. R , 133 

5. — - Allegation of 

fraud and collusion — Where a party alleges the 
fraud oi collusion of the opposite party as a ground 
of relief, geneial allegations of it will not be suffi- 
cient, but the instances upon which such allegations 
are founded must he stated , as it is unreasonable to 
require the opposite party to meet a general charge 
of that nature without giving him a hmt of the facts 
from which it is to be inferred. Jqomna Pbrshad 
Sookool v . Joyram Lall Mahto . 2 C. Ii. R., 26 

6. — — - — Oral evidence — 

Oral evidence of witnessses deposing in general terms 
is not sufficient to establish fraud on the part of a 
former putneedar in converting mal lands of the 
putnee in excess of 100 beeghas into rent-free lands, so 
as to entitle the present putneedar to resume them 
as invalid lakhera], Shibsoonduree Debia v 
Mahomed Ali . . , W. R., 1864, 137 

7. Suit by minor to 

recover share of consideration paid for lease . — Suit 
for the recovery of a minor’s share of the considera- 
tion paid for a maurasi lease granted by the minor’s 
co-proprietors on their own behalf'and as Ms guardi- 
ans, m order to raise money required for the expenses 
of the joint estate, which lease was cancelled (on the 
suit of the minor when he came of age) so far as his 
share was concerned. Held that the plaintiff was 
not entitled to recover without proof of fraud, and 
that the evidence tendered by the plaintiff (namely, 
the record of the case instituted by the minor for the 
cancelment of the lease) was not admissible to prove 
the allegation of fraud Doorga Churn Bkutta- 
CHARJEE V , SHOSHEE BhOOSUN MiTTER 

[5 w; R., S, C. O. Ref., 23 

3 . Fraudulent transaction. — De- 

cree obtained after compromise of appeal — A decree 
of an Appellate Court obtained after a compromise 
and an agreement not to prosecute the appeal, was 
held to be an adjudication obtained not only with great* 
impropriety, but in effect by fraud. Rajmohun 
Gossain v. Gourmohun Gossain 

[4 W. R^ B, C., 47 : 8 Moore’s I. A., 91 

9. ■ — * — Non-payment of 

debt. — The mere non-payment of a debt does nofc 
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FRAUD— 

1 . WHAT CONSTITUTES FRAUD, AND 
PROOF OF FRAUD— continued. 

Fraudulent transaction— continued, 

necessarily prove collusion between the debtor and 
his vendor to defraud the creditor. Fraud must not 
be presumed without good and probable grounds. 
Kishendhttn Stjrmah v . Ramdhun Chatter jee 

[6 W. R., 235 

10. — 1 ■' 1 ■ Taking benamee 

lease . — The mere taking a benamee lease, unaccom- 
panied by any other circumstance of suspicion, does 
not per se constitute fraud. Munnoolali, v Reet 
Bhoobttn Singh . , . . 6¥.R,, 283 

11. Purchaser obtain- 

ing assent of beneficial as well as ostensible 
owner to make 7m title good — There is no fraud m 
a purchaser securing the assent both of the osten- 
sible and beneficial owners to his purchase, so as to 
acquire a good title. Kalee Mohun Paul v. Bno- 
XANATH Chakeadak . . . 7 W. R., 138 

12. Sale for arrears 

of rent. — Benamee purchase — Act VIII of 1835 . — 
Plaintiff sued for possession on a declaration of his 
ltmamee light to a portion of a talook, for which his 
mother obtained an ltmamee pottah Afterwards the 
original superior tenure having been sold for ar- 
rears of rent under Act VIII of 1835 , the father 
of defendant No. 1 purchased those rights and inter- 
ests m the name of the defendant, and then obtained 
from the zemindar a pottah and settlement of the 
talook as one coming under the provisions of Regula- 
tion VIII of 1819 He then fell into arrears, the 
talook was sold under the Regulation last cited, and 
he purchased it benamee. Held that the legal infer- 
ence from these facts was that the conduct of the 
father of the defendant No 1 was fraudulent. 
SooBtrE Chtjnbea Paul v . Attue All 

[11 W. R., 32 

13. Over-valuation of 

salt . — Proof offtaud —A valuation of salt, based on 
the loss which the owner may possibly incur on account 
of the bonds in respect of the salt passed by him to the 
Government, though greatly m excess of the real value 
of the salt, is not such an over- valuation as amounts 
to proof of fraud. Haridas Ptjeshotam v. Gamble 

[12 Bom., 23 

14. ■ Presumption of 

fraud . — Property left to endowment instead of for 
the support of the widows of the family . — The de- 
fendants having pleaded that certain Government 
paper, m which plaintiff claimed a share, had 
been appropriated, by a memorandum of agree- 
ment, to the service of an idol, and the agreement 
was substantiated by very strong evidence and shown 
to have been acted upon by all the parties for years, 

# the Privy Council held that it could not be set aside, 
as a colourable transaction having no validity, merely 
upon the suggestion that the amount set aside was 
exorbitant, and that there might possibly have been 
an intention to defraud widows and others. Radha 
Mohun Mundtjl v. Jadqomonee Dassee 

[23 W. R., 369 


FRAUD— continued. 

1. WHAT CONSTITUTES FRAUD, AND 
PROOF OF FRAUD — continued. 

Fraudulent transaction— continued. 

15. Mortgagor and 

mortgagee. — Constructive fraud. — Mere silence on 
the part of a prior mortgagee on hearing that the 
moitgagor is moitgagmg the property a second time 
is not such conduct as will amount to constructive 
fraud, and deprive him of his right to puority as 
against the second moitgagee Neither does the mere 
fact that, being aware of the second mortgage, he 
attests the execution of the mortgage-deed, amount 
to such conduct, where his knowledge of the contents 
of the deed is not shown. Where a prior mortgagee, 
however, attested the execution of the deed moitgag- 
mg the property a second time, and being aware of 
the contents of the deed, kept silence, and thus led 
the second mortgagee to think that the property was 
not encumbered, and to advance his money on the 
security of it, which the second mortgagee would not 
have done had he been aware of the existence of the 
prior mortgage, such silence was held to he conduct 
which amounted to constructive fraud on the part of 
the prior mortgagee and depiived him of his right to 
pnonty Salamat Ali v. Budh Singh 

[I. L. R., 1 All., 303 


2. ALLEGING OR PLEADING ONE'S OWN 
FRAUD. 

16. Pleading fraud.— Defrauded 

parties . — A paity cannot allege oi plead his own fraud, 
nor can his representatives, nor a private purchaser 
from him, do so, unless they are themselves the de- 
frauded parties, and seek relief from tlio fraud. 
Luckee Naeain Chuceeebuttx v. Taeamonee 
Dossee 3 W. R., 92 

PURIKEET SAHOO V. RADHA KlSHEN SahOO 

[3 W. R., 221 

Rowshun Bbebee v. Khreem Buksh 

[4 W. R., 12 

Bhowanee Pershad v Oheedun . 5 W. R,, 177 

17. — ■ Bstoppel — Party 

pleading fraud of ancestor . — The plaintiff, claiming 
through the heir of A. } is not at liberty to plead the 
fraud of A. as against the defendant m possession, 
although he claims under the fraudulent conveyance. 
To allow him to do this would he to violate a well- 
known principle of law which does not allow a party 
to set up the fraud of the ancestor through whom he 
claims. Ghurreeb Hossein Chowdhry v. Usee- 
moonnissa Khatoon . , .1 Hay, 528 

18. • Succession to pro- 

perty. — Rectification of deeds made fraudulently by 
predecessor . — A party succeeding to the possession of 
the property is not entitled to ask the assistance 
of the Court either to rectify deeds of transfer fraud- 
ulently effected by his predecessor, or to ask that 
these documents should be treated as void m law, 
Gofal Narain alias Jugdeo Narain v. Gunga 
Pershad Sahee , , # 19 W. R„ 270 
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FRAUD — continued, 

2 . ALLEGING OR PLEADING ONE’S OWN 
FRAU D — continued. 

Pleading fraud — continued, 

19. — — Son suing to re- 

gain property alienated fraudulently by father , — A 
son. cannot obtain a decree when suing as heir to re- 
gain property, alleging his father’s fraud as the cause 
of action. Bhuggobutty Dossee v. Kishen Nath 
Roy . . . . . . 3 W. R., 30 

Kaleenath Kite v. Doyal Kbisto Deb 

* [13 W. R., 87 

20, 'Pleading fraud of 

self or as representative . — A party claiming through 
another is not at liberty to plead that other’s fraud 
as against a defendant in possession who claims 
under the fraudulent conveyance. Fubeedoonissa 
V, Ruhomut . . . . 4 W, R., 37 

21* — Sale by lady to 

her mooktear without consideration, — Suit by trans- 
ferees from mooktear . — On the 25th July 1866 M. 
executed a kobala purporting to convey certain pro- 
perties to 12 . (her mooktear), whose representative 
X, by a deed dated 15th September 1867, conveyed 
a portion of tbe property to Y., who claimed to be 
the prior purchaser for valuable consideration without 
notice By deed dated 15th September 1867, M con- 
veyed the property to the respondents, who were 
in receipt of rents at the time when X. and Y, insti- 
tuted suits to recover possession of the property and 
to set aside the deed, the ticcadar and M, being also 
made defendants. Beld that the conveyance by the 
native lady to her mookteai without consideration 
could not be upheld, for to uphold it would be a 
denial of 3 usta.ce and contrary to sound policy, even if 
the grantor as plaintiff sued the mooktear as defend- 
ant to set it aside. Still less could it be upheld m a 
case like this, where the parties pleading the fraud 
were defendants and m possession. Lalla Hubee 
Lab v, Kooldeep Singh . 19 W. B„ 144 

22. - — Person alleging 

his own fraud, — Penamee holding. — Where property 
is held benamee, and tbe ostensible owner assents to 
its being disposed of to the prejudice of the real 
owner, the latter cannot be allowed to object, tbe 
fraud being a consequence of his own act. Beojo- 
nath Ghose v. Koyxash: Chundeb Banebjee 

[9 W. R., 593 

23. — Conveyance of 

property for fraudulent purpose, Plea of . — Where a 
mother conveyed property to a daughter, and the pro- 
perty was afterwards attached in execution of a 
decree against the daughter, — Held that the mother 
could not obtain a reconveyance of the property, 
on the ground that the conveyance to the daughter 
was for the purpose of defrauding the mother’s credi- 
tors, and that the onus was on the mother to prove 
that the decree against the daughter was a fraudulent 
contrivance to deprive the mother of possession of 
the property. Keshub Chunleb Seen v Vyas- 
monee Dossia .... 7 W, R^ 118 


FRAUD — continued 

2. ALLEGING OR PLEADING ONE’S OWN 
FRAUD — continued. 

Pleading fraud— continued. 

24. — - ■ Fraud on credi- 

tors. — j Right of widow to articles of property excluded 
from husband 3 $ schedule of insolvency , — Right of offi- 
cial assignee — A widow, as administratrix of her hus- 
band’s estate, sued to recover certain articles of move- 
able property belonging to that estate, which had 
been wrongfully appropriated by ber son Defendant 
pleaded that if the articles belonged to his father’s 
estate they had been fraudulently kept out of tbe 
father’s schedule when the latter had passed thiough 
the Insolvent Court, and that the widow could not 
claim the property, as she would thereby be taking 
advantage of her husband’s fraud. Field that as the 
official assignee refused to make any claim to the pro- 
perty m dispute, no third party was competent to 
set up a claim. The creditors had their lemedy 
against the official assignee. The right of ownership 
was still vested m the plaintiff, notwithstanding the 
alleged fraud. Manly v. Manly . 14 W R., 130 

25. > Husband and 

wife. — Fraud on creditors , — Where a wife had col- 
luded with her husband to buy up a decree under 
which he and others were judgment-debtors, and the 
husband subsequently sought to establish his claim 
to the purchase, on the ground that it had really 
been made with his own money, and the wife pleaded 
that the husband’s fraud had disqualified him, — Field 
that, as the wife was a partner in the fraud, it gave 
her no advantage, and that the husband’s claim 
should be recognised, also because it exposed tbe 
fraud and afforded the only means of domg justice 
to the other judgment-debtors. Supeeqolla Siboab 
v . Begum Bibee . . .25 W. R., 219 

20. Avoidance of 

fraudulent deed — Deed of gift — Res judicata . — 
F stop pel. — A deed of gift, valid and operative between 
the parties thereto, cannot be avoided because in 
another suit between different parties it has been 
held to be fraudulent as against creditors. Queers, — 
Whether a donor can avoid his own deed on the 
ground of his own fraud. Ramanugea Nabain v . 
Mahasundub Kunwa . 12 B. Xi. R., P. C., 433 

27 — 7 — • Defendant plead- 

ing joint fraud — Voidable acts — A defendant may 
plead the joint fraud of himself and the plaintiff as 
a bar to an action upon a contract which the plain- 
tiff seeks to enforce by suit. The distinction between 
acts voidable by statute and at common law discussed 
Seshaiya v Kandaiya . . 2 Mad., 249 

Sooehna Medhee v . Gundhogbam Mundle 

[12 W. R„ 264 

28. Suit seeking pro- 

tection from fraud admitted by parties . — A suit 
founded on an admission of fraud and seeking pro- 
tection from the consequences of that fraud cannot 
be maintained. Alooksoondeby Goopto v Hobo 
Lal Roy . . . . ,6¥,R., 287 
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FRAUD— continued. 

2 . ALLEGING OR PLEADING ONE’S OWN 
FRAUD — continued . 

Pleading fraud — continued . 

29. Avoidance of 

deed fraudulently made , — A person who has deliber- 
ately executed a deed by which his own property is 
bound is not at liberty to set up as a plea toi evading 
obligation that he did so for the purpose of defrauding 
other people, but is bound by such deed, Kylash 
Chundeb Mitteb v. Dhtjk Monee Dassia 

[15 W. R„ 273 

30. ■ " -■ ■ ■ ■ Avoidance of deed 

fraudulently made, — Possession , — Rut where theie 
was no transfer of possession under the deed, there 
is a locus pemientice and he is entitled to relief, the 
property being prejudicially affected by other acts. 
Laxe Mahomed v , Fuehittoonissa 

[15 W. R., 312 

31 ■■■■■ — Setting up one’s 

own fraud to invalidate deed — A party cannot set 
up his own fraud to invalidate a deed executed by him. 
Nauth Sahoy v, Jtjgdum Sahoy . 2 Hay, 499 

32. — Fraud of person 

through whom party claims — Where the agreement 
which formed the basis of a suit was found to have 
been entered into by the plaintiff and the defendant’s 
ancestors m furtherance of a fraud, it was held that the 
defendant was at liberty to show what the real cir- 
cumstances were under which the agreement was en- 
tered into, even though it disclosed the fraud of his 
own ancestor. Goiam Koodsee Chowdhby v, 
JOKOOEITErHXBSA Khatoon . 19 W. R., 238 

See Sbbenath Roy v . Bindoo Bashinee 
Debia . . . 20W. R., 112 

33. ■ — Pleading one’s 

own fraud. — Admission. — Estoppel.*- An act done by 
a party with a view to defeating a claim made against 
him does not estgp him from disputing afterwards 
the validity of that act. Nor does a statement made 
by persons in a suit and intended as a fraud on a 
third party, amount to an estoppel as between them, 
or prevent either of them showing the real truth of 
the transaction. See Phool Pihee v. Door Surun 
Pass, 18 W, P. 485 ; Sreenath Pop v. Bindoo 
Pashmee Dabee , 20 W, P , 112 ,* Byhunt Nath 
Sen v. Qoboollah SiJcdar, 24 W. P , 39 ; Delia 
Chowdhram v, Bimola Soondaree Delia , 21 W. P., 
422. Mubim Mullick v. Ramjan Sibdab 

[9 C. L. R., 64 

34 . — — Pight to plead 

fraud. — Collusive decree. — Execution. — Suit to de- 
clare property liable to attachment in execution of 
a decree — Plea that the decree was collusive . — • 
Civil Procedure Code ( Act XIV of 1882), s. 288. 
— A. obtained a money decree against B., and, in 
execution, attached property in the possession of C 
who claimed to have purchased it for value from 
B. previously to the date of the decree. The attach- 
ment was removed on the motion of C, A. then 
brought a suit against C. under section 283 of the 
Code of Civil Procedure (Act XIV of 1882), to have 


FRAUD — continued . 

2 . ALLEGING OR PLEADING ONE’S OWN 
FRAUD — continued . 

Pleading fraud — continued . 

it declared that the property was liable to attachment 
and sale under the decree, C. contended that the 
decree sought to be executed was a collusive one. 
Meld that C. could not be allowed to impeach the 
decree between A, and P . Guxibai v . Jagahnath 
Gaxvahkab . . I. L. R., 10 Bom., 659 

35 . * Fraudulent exe- 

cution of document. — Shoiomg real nature of 
transaction — Where a person who has executed a 
document (eg , a kabuliat) for his own advantage 
under false pretences is sued upon it, he is not pre- 
cluded from showing the real nature of the transac- 
tion. Asheue Sibdar v. Bhttbo Soondtteee 

[25 W. R., 40 

36. — — Evidence Act (I 

of 1872), s. 44 — Fraud and collusion.— Decree ob- 
tained by fraud and collusion between mortgagor 
and mortgagee. Effect of on property in hands of 
purchaser subsequent to decree. — A. mortgaged 
certain property to P„ who instituted a suit on his 
mortgage and obtained a decree therein. Subse- 
quently to such decree A. sold the property to a third 
party, C. B. having attempted to execute his decree 
against the property in the hands of C., the latter 
instituted a suit against A. and B. for the purpose 
of having it declared that the property was not li- 
able to satisfy the decree because the mortgage trans- 
action was a fraudulent one and the decree had 
been obtained by fraud and collusion. In such suit 
B. contended that C. having purchased subsequently 
to the decree was absolutely bound by it. Meld 
that, having regard to the terms of section 44 of the 
Evidence Act, it was perfectly open to C. to prove 
that the decree had been obtained by fraud and col- 
lusion. Bhoivabul Singh v Pajendra Protab Sahoy, 
5 B. L . P„ 321 : 13 W, P„ 157 , distinguished, 
Niimony Mookhopadhya v. Aimunissa Bxbee 

[I. Ii, R., 12 Calc., 156 

3. EFFECT OF FRAUD. 

37, Effect of fraud, — Fraudulent 

joint conveyance where one party really has an 
interest in the property. — A declaration of title can- 
not be granted to the purchaser under a kobala from 
two parties where the conveyance has been found to 
be fraudulent and collusive, even though one of the 
parties really had an interest in the property, and 
transferred it in the same conveyance. The con- 
veyance cannot he upheld an part, the effect of fraud 
being to make it wholly void. Axtamoonissa Bxbee 

Sage 11 W* R„ 335 

38, . — — Mortgage bond , 

— Subsequent substitution of property as security. 
— Purchaser , Pight of, — Z. executed a bond in favour 
of S , in which he mortgaged, amongst other property, 
a village called Chand Khera, as security for the pay- 
ment of certain money. Subsequently he sold the 
same village to A., concealing the fact of the mort* 
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FBAUD — continued . 

3. EFFECT OF FRAUD — continued . 

Effect of fraud — continued 

gage to S. On tins fact coming to A/s knowledge he 
threatened L. with a criminal prosecution, wheie- 
npon L. proposed that a shaie in a village called 
Kelsa, which he alleged was his property, should he 
substituted for Chand Khera as security, and this 
proposal was accepted by S. It subsequently appear- 
ed that the share in Kelsa did not belong to L , and 
S. thereupon sued L and A, on the bond, claiming to 
enforce a hen on Chand Khera. A. set up as a de- 
fence to the suit that S had agreed to substitute 
Kelsa for Chand Khera m the bond, and produced 
S/s letter as evidence of the agreement. Meld that 
L/s fraud vitiated S ’s agreement to substitute the 
security of Kelsa for the security of Chand Khera in 
the bond, and S. was entitled, notwithstanding A 
might have purchased the latter property in good 
faith, to the enforcement of the hen created thereon 
by the bond. Saedar Ali Khan v. Lachman Das 
[3- Xu R., 2 All., 554 

39. Misrepresenta- 

tion. — - Kabuliat. — Contract of Tenancy. — Three 
plots of land were let to A. under one kabuliat. A. 
relinquished two plots, but admitted being in pos- 
session of one, alleging that the kabuliat had been 
obtained by fraud and misrepresentation. Meld 
that as the lease was an entire contract, one portion 
only could not be repudiated on the ground of fraud; 
but that, if the tenancy was to be avoided on the 
ground of fraud, it must be avoided m toto . Anar- 
ullah Shaikh v. Koylash Chunder Bose 

[I. L. R., 8 Calc, 318 

S. C Koylash Chunder Bose v Anarullah 
Sheikh . . . . 9 C. I*. R., 467 

40. — Decree obtained 

by fraud. — Judgments m rem * — Judgments inter par- 
ies. — Evidence Act, 1872 , s. 44 . — Where a decree in 
a suit has been obtained by means of the fiaud of one 
party against the other, it is binding on parties and 
privies and on persons represented by the parties so 
long as it remains m force, bnt it may be impeached 
for fraud and may be set aside if the fraud is proved. 
In the case of judgments in rem . the same rule holds 
good with regard to persons who are strangers to the 
suit. Where a decree has been obtained by the 
fraud and collusion of both the parties to the suit, it 
is binding upon the parties. It is also binding upon 
the privies of the parties, except, probably, where 
the collusive fraud has been on a provision of the law 
enacted for the benefit of such privies. But persons 
represented By, but not claiming through, the parties 
to the suit may, in any subsequent proceeding, whe- 
ther as plaintiff or defendant, treat the previous 
judgment so obtained by fraud and collusion as a 
mere nullity, provided the fraud and collusion be 
clearly established. The same rule applies with re- 
gard to strangers where the previous judgment is 
a judgment m rem . Queer e , — As to the proper con- 
struction of section 44 of the Evidence Act (I of 
1872) Ahmedbhoy Hubibhoy v. Vulleebhoy 
Cassumbhoy . . I, R* 0 Bom., 703 


FRAUD — continued . 

3 EFFECT OF FRAUD — continued . 

Effect of fraud — continued. 

43- — — Sale in execution 

of decree. — Cancellation of sale — Tower of Court to 
refuse to confirm sale. — The purchaser at a sale by 
public auction did, by the exercise of fraud, and 
collusion with the agent of the execution-creditor 
(though without the creditor’s personal knowledge), 
succeed m becoming the purchaser at a depreciated 
value. There was no material irregularity m publish- 
ing or conducting the sale. Meld that the Court 
which ordered the sale had jurisdiction to refuse to 
confirm the sale on the ground of the fraud practised 
by tbe agent of tbe execution-creditor and tbe pur- 
chaser. Meld by Keenan, J. f that tbe party de- 
frauded ought not to be referred to bring a regular 
suit. The question ought to be decided at once on 
motion in the original cause. Meld by Muttusami 
Ayyae, J. y that fraud was a valid ground of relief on 
petition when it related to tbe mode in which the 
auction was held, and the purchaser was a party to it, 
but it was doubtful whether fraud was a ground of 
relief on petition when it was a remote cause of the 
sale. Subbaji Ratj v. Srinivasa Rau 

[3- Ii. R., 2 Mad., 264 

42. — Construction 1341 

of 17th June 1842. — Purchase of decree. — The plain- 
tiff purchased lands which had been pledged to the 
defendant on a bond, and, subsequently, in order to 
prevent their being taken in execution of a decree 
obtained by tbe defendant for the amount of the 
bond, tbe plaintiff purchased tbe decree from the 
defendant, who, notwithstanding, took out execution 
against the lands and sold them as though the decree 
had never been sold. In a suit by the plaintiff to re- 
cover possession of tbe lands and for reversal of the 
execution-sale, — Meld it was no defence that the plain- 
tiff had not notified this purchase of the decree to 
the Court iu compliance with Construction 1341 of 
17th June 1842 Sitabam Sahu v. Mohan Man- 
dak . B. Ii. R., Sup. VoL, 345 : 8 W. R., 00 

FREIGHT. 

See Bill oe Lading 

[Bourke, O. C., 171, 309 
Bourke, A. O. C., 100 
1 Ind. Jut., 3ST. S., 230 
I. Ii. R., 5 Bom., *313 

See Charter-party . 8 B. Ii. R., 340 
FRESH SUIT. 

See Cases under Right op Suit — Fresh 
Suits. 

FUEIa BENCH. 

See Reference to Full Bench. 

i Question of law referred to — 

See Privy Council, Practice ok — Prac- 
tice as to Objections 

[I.L. R., 1 Calc., 220 
Xu R., 3 1. A., 7: 25 W. R„ 285 
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FULL BENCH RULING. 

See Review — Ground of Review 

[I. L. R., 6 All., 292 
See Review — Reviews after time. 

[B.L. R., Sup. "Vol , 892 
7 *W. R. s 405, 408 
9 W. R., 102 
10 W. R., 415 
6 W. R., 100 
I. L. R., 8 Calc., 700 

1. Effect of Full Bench ruling. 

— Retrospective effect, — A Full Bench ruling, as it 
makes no new law but merely expounds what the law 
is, must have retrospective as well as prospective 
effect. Jugeoopa Chqwdhrain v. Bunwaree 
Tewaree . 20 W. R.,351 

2. — - Decree for main- 

tenance. — Decision contrary to decree. — A decree 
declaring a Hindu female entitled to maintenance 
from her father-in-law was held to bind the latter, 
notwithstanding a later Full Bench ruling to the 
effect that a daughter-m-law was not entitled to such 
maintenance Nund Mohun Chuttoraj v, Rohinee 
Debia 22W.R., 293 

3. ■ * — — — - Question of limit- 

ation. — Application m execution of deciee — Deci- 
sion contrary to order on application . — The decree m 
a suit for possession of immoveable property situate 
m the districts of Shahabad and Gya was affirmed on 
appeal by the Judicial Committee of the Privy Coun- 
cil on the 28th July 1871. On the 31st December 
1877, an application was made to the Shahabad Court 
for execution, and this application was on appeal held 
by the High Court on the 13th September 1880 to 
be barred by limitation. In the meantime an ap- 
plication for execution was, on the 23rd August 1879, 
made m the Gya Couit. This application was ad- 
mitted on the 12th June 1880, and no appeal was pre- 
ferred In the meantime the order of the 13th Sep- 
tember 1880 became, under a later Full Bench decision, 
an incorrect view cf the law. Meld, on appeal from 
an order made m proceedings held upon the applica- 
tion of the 23rd August 1879, that the decree-holder 
was entitled to proceed with the execution of the decree, 
and that the judgment-debtor was not entitled to 
refer to the order of the High Court, dated 13th 
September 1880, to show that it was inoperative. 
Bhooboona Axumbabi Kobe v. Jobeaj Singh 

[11 C. Xj. R., 277 

FURLOUGH. 

See Magistrate, Jurisdiction of — 
Transfer of Magistrate during 

Trial . . I. L. R., 2 Calc., 117 


G 

GAMBLING. 

See Contract Act, s. 23— Illegal Con- 
tracts— Generally. 

, [I. L. R., 7 Mad., 301 

— — — Suit to recover notes lost by— 

See Trover . , 6 B.L. R„ 581 


GAMBLING — continued . 

1. Person “found gaming” in 

common gaming-house.— Ac£ XIII of 1856 , 
s 57 — Held, on the evidence, that there was sufficient 
to show that the house m which the prisoners were 
anested was a common gaming-house. A person is 
“found gaming” within the meaning of section 57 
of Act XIII of 1856, who, having been seen gaming 
by an inspector of police, is shortly afterwards, m a 
place adjoining the room in which he was seen gam- 
ing, apprehended by police constables actmg under 
the direction of such inspector. Reg v Nana 
Moroji. In re Madhav Moear . 8 Bom., Cr,, 1 

2 . Common gaming-house.— 

Dire of instruments of gambling.-^ Common gaming- 
houses are houses m which instruments of gambling 
are kept or used for the profit or gam of the owner 
or occupier, whether by way of charge for the use of 
the instruments of gaming, or of the house, or other- 
wise howsoever. Queen v. Sujjad Ali 

[3 N. W„ 134 

3 . Lottery tickets.— Act III of 

1867 , 98 1 and 4. — Lottery tickets by reference 
to which it is to bo decided whether the holder 
or purchaser wins the whole or any part of any 
stakes, aie mstiuments of gammg within sections 1 
and 4 of Act III of 1867, and they are instruments of 
gammg of a nature similar to cai ds. Anonymous 

[12 W. R., Cr., 34 

4. _ Public gaming-house.— Gam-j 

bling is not ordinarily punishable as an offence j it }*r 
only so punishable when carried on in a common 
gaming-house, or m a public street or place. Queen 
u. Sheosunkur Singh , . 3 N. W., 1 

Queen v. Sujjad Ali .3 N. W., 134 

5 . ji ct xil of 1867 , 

ss. 4 and 13. — Gambling m private house. — The gist 
of the offence, under soction 4 of Act III of 
1867, consists in the fact that the house in which 
the gambling takes place is “a common gaming- 
house.” The gist of the offence under section 13 is 
“ the gambling in a public street or place.” Gam- 
bling m a private house is not an offence under the 
Act. Queen v. Khyroo , , 2 N. W., 289 

0 , Right to enter or search 

house. — Act III of 1867) s. 5 — To authorise an entry 
or search of a house, under section 5 of Act III 
of 1867, there must be credible information before 
the Magistrate or police officer, who may take action 
under such section, that the house is a common 
gaming-house. Unless a house is entered or search- 
ed under the provisions of section 5, the finding 
of cards, dice, &c., therein will not be primd facie 
evidence for the purposes mentioned m Act III of 
1867. Queen v. Subsookh . 2 N. W., 478 

7 . Beng. Act II of 1887,— 

lication as to notification of. — The notification which 
the Government is empowered to issue under section 2 
of the Gammg Act, Bengal Act II of 1867, should 
specify the Emits of any town to which it is intended 
the Act should apply, and must he published in three 
consecutive Gazettes. Where a first notification 
which extended the Act to a town with specification 
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GAMBLING.— Beng. Act II of 1867— eon- 

tinned, 

of limits to which it was intended to be apphed, was 
published only once, and a subsequent notification 
published three times extended the Act to the town 
without specifying the limits to which the Act was to 
apply, it was held that the subsequent notifications 
were not sufficient, but that did not prevent the 
operation of the Act in places which are shown to be 
undoubtedly within the town according to its ordi- 
nary designation. In the gutter op the petition 
op Banee Madhub Koondoo 21 W . R., Cr., 23 

8. — S. 5 — Unauthorised entry 

and arrest m gaming-house. — Evidence — Presump- 
tion — Where a police officer, unauthorised by a 
Magistrate or District Superintendent of Police, enters 
and searches an alleged gaming-house, and arrests 
persons found therein, a Magistrate is justified in 
convicting such persons, if it is proved, without lesort- 
mg to the presumption created by Bengal Act II of 
1867, section 6, that the house is a gaming-house. 
Nazir Khan v. Proladh Dutta 

[I. L. R., 4 Calc., 659 

9. ss. 5 and 6. — Eight to 

enter and search gaming-house —A Deputy Inspector 
of Police is not authorised to enter and search an 
alleged gaming-house, unless he receives authority so 
to do from a Magistrate or a District Superintendent 
of Police Where such an unauthorised entry and 
subsequent arrest of persons in a gaming-house takes 
place, there being no other evidence of an offence 
under section 5 of Act II of 1867, a Magistrate has 
no evidence before him on which he can convict The 
evidence required cannot be presumed under section 6 
of the Act, because that presumption only arises when 
the proceedings are authorised by section 5. Sree- 
ram Chandra Lerkan v . Bipindass 

[I. Xi. R., 4 Calc., 710 

XO. Bombay Act III of 1866.— 

Entry under illegal search-warrant — Conviction of 
keeping a common gaming-house upheld where por- 
tion of the evidence against the accused consisted of 
instruments of gaming found m such a house, which 
had been entered m pursuance of a search-warrant 
illegally issued; there being sufficient aliunde to 
justify the conviction. B,egk v. Nabayan Sundub 

[5 Bom., Cr. 5 1 

11. S. 11. — Com — Instrument 

of gaming , — A coin is not an instrument of gaming 
within the meaning of section 11 of Bombay Act III 
of 1866. An instrument of gaming means an imple- 
ment devised or intended for that purpose. EX- 
PRESS v, Vtthal Bhaichand 

[I. Ii. R., 6 Bom., 19 

12, 8. 14 * — Common gaming- 

house, — Nuisance — Penal Code, s. 268 — A common 
gaming-house is one which is kept or used for profit 
or gam, and may constitute a public nuisance ; but 
it cannot be held, m the absence of evidence of any 
actual annoyance to the public, that every person who 
admits gambleis into his house, and all persons who 
game therein, aie guilty of a public nuisance within 
the meaning of section 268 of the Penal Code. 
Beg. v . Hah Nagji . . 7 Bom., Cr,, 74 


GAMBLING ACT (XXI OP 1848). 

See Cases under Contract — Wagering 
Contracts. 

See Tazi Mandi Chitties 

[8 B. L. B , 412, 415, note 

GAZETTE, GOVERNMENT. 

See Evidence— Civil Cases — Miscel- 
laneous Documents — Government 
Gazette . W. B., 1864, 50 

See Evidence— Criminal Cases— Gov- 
ernment Gazette . 7B.L. R., 63 

GENERAL CLAUSES CONSOLIDA- 
TION ACT (I OP 1868). 

■ — - ■■ ■ — s. 1. — “ Include ” — The word e< in- 
clude ” m clause 13 and other clauses of section 1 of 
Act I of 1868 is intended to he enumerative, not 
exhaustive. Empress v. Ramanjiyya 

[I. L. R., 2 Mad., 5 

s. 2, cL 5. 

See Jurisdiction op Civil Court— Sov- 
ereign Princes. 

[I L. R., 9 Calc., 535 

s. 2 , cL 18. 

See Sentence— Imprisonment. 

[18 W. R., Cr., 3 

s. 3 . 

See Limitation Act, 1877, art 132 

[I. L. R., 9 Bom., 233 

S. 3, eh 1. — Stamp Jets, 1862 and 1869, 

s. 2 , and sch. 3 — Eepeal by Act XIV of 1870, Effect 
of— By force of section 3, clause 1 of Act I of 1868, 
the meie repealing of section 2 and schedule 3 of Act 
XVIII of 1869 by Act XIV of 1870 did not per se 
revive the repealed portions of Act X of 1862. Ano- 
nymous .... 7 -Mad., Ap., 9 

s. 5. 

See Cantonment Magistrate. 

[L L. R., 8 Mad,, 350 
See Sentence— Imprisonment— Impri- 
sonment IN DEEAULT OP FlNE. 

[7 Bom., Cr., 76 

S. 6 . 

See Appeal— Right op Appeal, Eppect 
op Repeal on — 

[L L, B., 1 AIL, 668 
LL.R } 3 Calc., 662, 727 
4 C. L. B., 18 
I. L. R., 5 Calc., 259 : 4 C. L. R., 23 
L L. R., 2 AIL, 785 

See Execution op Decree — Eppect op 
Repeal op Act pending Suit. 

[I.L. R., 2 Bom., 148 
L L. R., 3 Bom., 214, 217 
I. L. R., 4 Bom., 163 
1. L, R., 3 Mad, 98 
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GENERAL CLAUSES CONSOLIDA- 
TION ACT (I OP 1868), s. 6 — continued . 

See Limitation Act, 18 77, art, 179 (1871, 
art 167)— Period from which Limi- 
tation BUNS . 11 Bom., Ill 

[I. L. R., 9 Calc , 446, 644 
I. L. R., 11 Calc., 65 

See Offence committed before Renal 
Code came into operation. 

£1, L. R,, 2 Calc., 225 
I. Ii. R., 1 AIL, 599 

See Transfer oe Property Act, 1882. 

[I. L. R., 6 AIL, 262 
I. L. R., 11 Calc., 582 
I. L. R., 12 Calc., 436, 505 

1. - ■■■ - h p — Proceedings. — Procedure 

— Civil Procedure Code , 1877-82, s. 3 . — Proceed- 
ings m execution of decree commenced lefore Act 
X of 1877.— Section 6 of Act I of 1868 covers 
proceedings taken in execution of decree which have 
been commenced before Act X of 1877 came into 
force. Per Garth C. J.—A suit is a “judicial pro- 
ceeding,” and the words “any proceedings” m sec- 
tion 6 of Act I of 1868 include all proceedings m 
any suit from the date of its institution to its final 
disposal, and therefore include proceedings in appeal. 
The word “procedure” in section 3, Act X of 1877, 
has not the same meaning as the word “ proceedings” 
m the above-mentioned section. Run jit Sing-h v. 
Meherbans Kobe 

[I. L. R., 3 Calc., 662 : 2 C. L. R., 391 

Bubkut Hossein V. Majidoonissa 

[3 C L. R„ 208 

Nadir Hossein v . Rissen Chand Bessarat 

[3 C. L. R., 437 

2. . Pending 'proceedings . 

— Effect of repeal. — An appeal having been filed on 
the 10th April 1879, a memorandum of objections 
under section 561 of the Civil Procedure Code was 
filed by the respondent on the 18th September 1879 
before the actual hearing which took place m July 
1880, Held > that the memorandum under section 
561 of the Code as amended by section 86 of Act XII 
of 1879 ought to have been filed not less than seven 
days before the date fixed for hearing, and was there- 
fore inadmissible. On an application for review, — 
Held per Maclean, Jl, distinguishing the case of 
Ratansi Kulhanji, I. L . 2 Bom., 148, that nothing 
having been done and no proceeding having been com- 
menced by tbe respondent up to 31st May 1879, under 
the Procedure Code as it existed prior to that date, 
the filing of the memorandum was governed by the 
present Code as amended, and it was therefore inadmis- 
sible. Held per Mitter I., that the appeal, having 
been filed before Act XII of 1879 was passed, was a 
proceeding within the meaning of section 6 of the 
General Clauses Act, I of 1868, and that the new Act, 
therefore, did not affect the appeal. Ram Gobind 
Jugodeb v. Deno Bundeu Sri Chundun Moha- 
patter 9 C. L. R., 281 

3. — — — - ■■■. Mr . Criminal Procedure Code , 
1882, s v 558.-r~Change of procedure. — Effect on pend- 
ing trioL’S, was tried by a Sessions Court in 


GENERAL CLAUSES CONSOLIDA- 
TION ACT (I OE 1868), s< 6— continued. 

December 1882 on charges, some of which were tri- 
able by assessors, others by jury Before the trial 
was concluded, the Code of Criminal Procedure, 
1882, came into force. By section 269 of that Act, 
all such charges are to be tried by jury By section 
558 of the same Act the provisions of that Act are to 
he applied, as far as may be, to all cases pending 
in any Criminal Court on 1st January 1883. Held 
that, by virtue of section 6 of the General Clauses 
Act, 1868, the trial must he conducted under the 
rules of procedure m force at the commencement 
of the trial. Srinivasachari v. Queen 

[I. L. R., 6 Mad., 336 

4. - — ■ — Deccan Agriculturists * Re- 

lief Act Amending Act , XXII of 1882 . — Decree , 
Execution of. — Attachment. — Sale. — Proceeding . — 
Deccan Agriculturists * Relief Act , 1879 . — Effect of 
repeal.— On the 7th of September 1870, the applicant 
obtained a money-decree against agriculturist defend- 
ants, and having made five applications for execution 
up to 1879, realised a part of the judgment-debt. On 
the 2nd of September 1882— that is, after the coming 
into force of Act XVII of 1879 — the creditor made his 
last application for recovering the balance by attach- 
ment and sale of the lands of the debtors. On the 
1st of February 1883 — while the above application 
was pending — Act XVII of 1879 was amended by 
Act XXII of 1882 so as to piokibit the sale of the 
immoveable property of agriculturists m execution of 
a decree, even though such decree was passed before 
the date of the Act. Held, notwithstanding the pro- 
vision of section 6 of the General Clauses Act, I of 
1868, and the attachment of the lands befoie the com- 
ing into operation of Act XXII of 1882, that the 
older for sale having been made subsequently, was 
illegal, and should be set aside, Shivram Udaeam 
v. Xondiba . . . I- L, R,, 8 Bom,, 340 

5. Limitation Act , 1871 , 

Operation of. — Appeals and applications. — The Li- 
mitation Act, 1871, came into operation from 1st July 
1871, with respect to appeals and applications, and 
was not controlled by the General Clauses Consolida- 
tion Act, 1868, section 6. Gobind Lakshman v. 
Narayan Mareshvar . . .11 Bom., Ill 

Balkeishna v. Ganesh . 11 Bom., 116, note 

6. — Limitation Acts , 1871 and 

1877 — Effect of repeal. — Under section 6 of Act I 
of 1868, the repeal of Act IX of 1871 by Act XV of 
1877 did not affect any proceedings con&menced be- 
fore the repealing Act came into force. In re Ratansi 
Kalianji , I. L. R., 2 Horn., 148 > followed. Behary 
Lall v. Gobbrdhan Lall 

[I. L. R., 9 Calc., 446 : 12 C. L. R., 431 

7. — — Registration Acts.— Pffect 

of repeal of Act . — By section 6 of the General 
Clauses Act, a suit is to he governed by tbe Registrar 
tion Law in force at the institution of the suit, and 
not by *that which may be in force when it comes 
on for hearing. Oghra Sing-h v. Ablakhi Koobr 

[I. L» R., 4 Calc,, 536 : 3 C. L. B., 434 
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GENERAL CLAUSES CONSOLIDA- 
TION" ACT (I OF 1868), s. 6— continued. 

8. Repeal of Registration 

Act , VUI of 1871 , hy III of 1877.— Proceedings.— 
Held that, under the provisions of section 6 of Act I 
of 1868 (the General Clauses Act), proceedings must 
be governed by the Act in force at the time vhen they 
were instituted. Mahomed Hossein v. Hapzi Ab- 
dullah . . . . IL,R„3 Calc., 727 


GHATWALI TENURE. — Nature of ten- 
ure — continued. 

under a lease which neither confirms nor recognises 
the pxe-existing status of the ghatwals, nor confers 
on them any right other than that of holding the 
lands at a fixed rate as long as ghatwal service is re- 
quired from them, are restunable by the zemindar 
when that service is no longer required. Leelanund 
Singh v. Sabwan Singh . , 5 W. R., 292 


9. Stamp Act , X of 1862, s. 

8 — Offence under Stamp Act, 1862 . — By section 6 
of Act I of 1868, an offence committed under section 3 
of Act X of 1862, whilst that enactment was in 
force, is still an offence and may be tried under that 
enactment. Anonymous . . 7 Mad., Ap,, 9 

10. - Effect of repeal — 

Proceedings . — JBengal Rent Act (VUI of 1885), 
s. 5. — The words “any proceedings commenced be- 
fore the repealing Act shall have come into opera- 
tion ” in section 6 of the General Clauses Act (I of 
1868) include an appeal against a decree made before 
the passing of the repealing Act, as such appeal must 
be considered a proceeding in the original suit. In a 
suit between landlord and tenant a decree was passed 
by the lower Appellate Court on the 28th of July 
1885. Under the provisions of the Act then in force, 
namely, Bengal Act VIII of 1869, section 102, a second 
appeal to the High Court was prohibited. That Act 
was repealed by Act VUE of 1885, which came into 
force on the 1st of November 1885, this latter Act 
allowing an appeal to the High Court in suits similar 
to the one m question. A second appeal to the High 
Court in that suit was filed on the 18th of November 
1885. Meld that no appeal lay. Huebosundari 
Dabi v. Bbojohabi Das Manji 

[I. L. R., 13 Calc., 86 

GHATWAL, RIGHT TO APPOINT— 

See Declaratory Decree, Suit bob- 
miscellaneous Suits 

[9 B, L. R., 16, note 


GHATWALI TENURE. 

1 . Nature of tenure.— Perpetual 

tenure. — Ghatwah tenures are perpetual holdings 
subject to condition of service. Leelanund Singh 
v. Monorunjan Singh . . . 5 W. R., 101 

2. — — — — ChaTceran tenure. 

—Grant of ghatwah tenure . — In the absence of long 
usage a ghatwali grant confers a mere chakeran hold- 
ing or interest. In be Sabwan Singh 

[2 Ind. Jur., N. S., 149 

a ah 

atwals of 

Khurruckpore. — Perpetual hereditary tenure . The 

ghatwals of Khurruckpore hold a perpetual heredi- 
tary tenure at a fixed jumma payable in money and 
service, and cannot he evicted by the zemindar ex- 
cept for misconduct. Munbunjun Singh v. Lee- 
lanund Singh . . . . 3W.B,84 

— Right of resump- 

tion when service not required . — In the absence of 
express words to the contrary, ghatwah lands held 


5. 


Right to hold 

tenure on cessation of service . — When ghatwals hold 
land, not under a sunnud conveying an hereditary in- 
defeasible right, hut on payment of a quit-rent, 
with en 3 oyment of the profits of the land m lieu of 
wages, such possession, however long, would not 
entitle them to hold the land at a fixed jumma, or to 
retain a portion of the land after they have ceased to 
perform the duties for which the land was assigned 
to them. Leelanund Singh v. Nusseeb Singh 

[6 W. R., 80 

6. Succession to ghatwali 

tenure. — Female holder — Succession to ghatwahs 
is regulated solely by the nature of the ghatwali 
tenure, which descends undivided to the party who 
succeeds to and holds the tenure as ghatwal. A 
woman is not incapable of holding a ghatwali tenure. 
Kustooba Koomabee v. Monohub Deo. Govern- 
ment v. Monohub Deo * . W. R., 1864, 39 


7. 


Descent of ghat - 


wall estates . — Females . — A ghatwali estate is not 
necessarily held by males to the exclusion of fem ale s. 
Doobga Pebshad Singh v. Doobga Kooereb 

[20 W. R., 154 


8 . 


with . — Although in custom the ghatwali tenure 
descended from father to son, no succession was legal 
or valid till confirmed by the zemindar and reported 
by him to the Government authorities Where 
Government has dispensed with the services of the 
ghatwals, the zemindar is under no obligation to 
continue to appoint, and may, on a % vacaney occur- 
ring, settle the tenure as he pleases. Mahbub 
Hossein v. Patasu Kumabi 

[1 B.L. R., A. C„ 120 : 10 W. R., 179 


9 . 


sioner of Revenue . — Disqualification . — A Commis- 
sioner of Revenue is not warranted by law, on the 
demise of a ghatwal, in considering the eligibility of 
rival claimants to the tenure (a perpetual and descend- 
ible one), and in rejecting the claims of the natural 
heiron considerations purely moral, — e.g , his having 
evinced a want of filial respect and dutiful feeling 
to his father. Lall Dhaeee Roy v. Bbojo Lall 
10 W. R., 401 

10. — Suit for khas possession of 

ghatwali lands. — lands in decennially -settled 
estate . — A suit for khas possession by Government 
will not lie in respect of ghatwah lands admittedly 
included in a decennially-settled estate. GAdha- 
dhub Banebjee v . Govebnment . 6 W. R., 326 

1L * Ghatwal becoming defaulfc- 

— Peng. Reg, XXZX of 1814 — Ti ansfer of tenure. 
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GHATWALX T3EHTF EE.— Ghatwal be- 
coming defaulter — continued. 

— When a ghatwal becomes a defaulter, it is in the 
power of the authorities* according to Regulation 
TYTX of 1814, to transfer his tenure, and that power 
is not put an end to by the money being offered 
before the tenure is actually made over to another 
person Chittro Harain Singh Tekait v. 
Assistant Commissioner or Sonthal Per- 
GI7NNAHS . . . . . 14W.E,, 203 

12. ■ ■ ■ Resumption and Assess- 

ment. — Beng. Beg. I of 1795, s 8, cl, 4 — The ghat- 
wall lands m the zemindar! of Khurruckpore are 
not liable to resumption and re-assessment under 
clause 4, section 8, Regulation I of 1793* relating to 
thannah or police establishments. Leelanttnd 
Singh v. Government or Bengal 

[-4 W. R., P. a, 77 : 6 Moore’s I, A., 101 

13. — Resumption of 

service tenure . — In 1775 a rent-free sanad was 
granted to M. for having pnt down wild elephants, 
the consideration in future bemg to cultivate, and 
keep np a body of men, and take care of the ryots. 
M. died and a fresh sanad was an 1786 granted to 
JST. and 12., they bemg thought to be his hens; but 
m 1807, M's true heirs having established their 
title, the Government gave them a fresh sanad m 
heu of the one to X. and 12., reciting the circum- 
stances ; both these sanads were to cultivate, keep up 
a body of men, keep off elephants, and attend to the 
safety of the ryots Meld that this was not a 
service tenuie that could be resumed, and the subject 
of service tenures was explained Forbes v Mir 
Mahomed Taki . . , 5B.L. R., 529 

[14 W. R., P. C., 28 
13 Moore’s I. A., 438 

14. Terms implying 

hereditary tenure . — Construction of grant — Suit 
for resumption of a ghatwah tenure . — Held that the 
sanad m this case was personal to the grantee, and 
that it did not confer on his descendants or repre- 
sentatives a hereditary transferable and permanent 
tenure at a fixed rate Meld also that the clearest 
and most precise definition, such as istemrari and 
maurasi, with the addition of nuslun ba nuslun 
(from generation to generation), would be necessary 
to support the appeal. Sona v. Leelanttnd Singh 

[5 W. R., 290 

15. Assessment of rent. — Mvi- 

dence of grant. — Former dismissal of suit for 
rent . — Long possession (presumably from the De- 
cennial Settlement) and gradual cultivation by a 
ghatwal on payment of a quit-rent (and not merely 
possession without cultivation) are evidence of an 
implied grant which protects the ghatwal from en- 
hancement or assessment on the land so cultivated. 
An adjudication by a competent Court made sixty 
years ago dismissing the landlord’s claim to rent from 
the ghatwal is evidence of the highest order as to 
the right of the ghatwal in a suit brought by a land- 
lord for a declaration of right to take rent in future. 
Erskine v . Manicjk Singh Ghatwal 

[6W.E., 10 


GHAT W Alii TENURE.— Assessment of 

rent — continued. 

16 . Suit to assess 

ghatwal — Act X of 1859 , ss. 3 and 15. — Where it 
was admitted that the ghatwal defendant’s tenuie 
dated fiom a time anterior to the Decennial Settle- 
ment, and .before the creation of the zemmdari, the 
defendant is protected, whether under section 3 or 
under section 15, Act X of 1859, fiom any fresh 
assessment Erskine v Government 

[8 W. R., 232 

17. Enhancement of rent.— 

Mereditary tenure — Services , Cessation of. — Act XI 
of 1859 , s. 37 — The plaintiff, an auction-purchaser 
of a zemmdari at a sale for arrears of revenue, sued 
in 1863 to eject the defendants from certain mouzahs 
included in the zemmdari, and which were held by 
the defendants under a ghatwah tenure, on the 
ground that the service for which the grant was 
made was no longer required, and that the sanad or 
grant contained no words of inheritance. The de- 
fendants proved that the grant was made m the year 
1743 to M , after whose death the land was m the 
possession of M's heir-at-law prior to the Perma- 
nent Settlement ; and that he and his ancestors had 
enjoyed uninterrupted possession m direct succes- 
sion from a period prior to the Permanent Settle- 
ment at a quit-rent of R61 per annum The 
Collector appeared on behalf of the Government, 
and stated that the ghatwah services had not „ been 
dispensed with by the Government, hut ipught be 
required at any time. Meld, the plaintiff was not 
entitled to eject the defendants. Per Peacock, C. 
J — The case falls within, and is protected by, 
section 37 of Act XX of 1859. Per Trevor and 
Jackson, JJ .— Section 37 of Act XI of 1859 does 
not apply to the case. Queer e,~~ Is the zemindar 
entitled to enhance the rent of a ghatwal m Heu of 
service? Kooldeep Karain Singh v Mohadeo 
Singh B, 1j. R., Sup. VoL, 559 : . 8 W. R„ 199 

Meld on appeal to the Privy Council, — A pur- 
chaser at an auction- sale cannot, where lands arc 
held under an hereditary ghatwah tenure originally 
created before the Decennial Settlement and at a 
fixed rent, resume those lands on the suggestion 
that the ghatwah services are no longer required. 
The omission of words of inheritance does not show 
conclusively that a sanad is not hereditary . it being 
shown that a ghatwah tenure had descended from 
father to son for several generations, it was held 
that it was an hereditary tenure, Kooldeep Na- 
rain Singh v. Government oe India 

[11 B. L. R., 71 
14 Moore’s I. A., 247 

18. Grants prior to 

Permanent Settlement . — Beng Reg. fill of 1793, s. 
51, cl. 1. — Mnhancement of rent. Suit for — Where 
grants of land had been made prior to the Perma- 
nent Settlement on ghatwah tenure at a fixed rent, 
and the Government subsequently dispensed with 
the services on the part of -the zemindar, — Meld, 
in a suit by the zemindar to enhance the rents, that 
as long as the ghatwals were able and willing to per- 
form the services, the zemindar had no right to en- 
force payment of an enhanced rent on the ground 
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GHATWALI TE1TORE.— Enhancement of 

rent — continued, 

that the services were no longer required. The 
ghatwals are dependent talookdars within the mean- 
ing of Regulation VIII of 1793, and are protected 
from enhancement by clause 1 of section 51 of that 
Regulation Leelanunb Singh v. Munrunjun 
Singh . . . . I. L. R., 3 Calc., 251 

19 . Resump tion . — 

_ 'Purchaser at auction-sale, Rights of — Beng Reg 
XLIV of 1793. — 'Enhancement of rent. — Refund of 
revenue — Where, prior to the Permanent Settle- 
ment, grants of land had been made on ghatwah 
tenure at a fixed rent, and the Government subse- 
quently dispensed with the performance of the ghat- 
wah services on the part of the zemindar, — Held, m 
a suit by the zemindar to resume the lands, that as 
long as the ghatwals were willing and able to per- 
form the services, the zemmdar had no right to put 
an end to the tenure on the ground that the services 
were no longer required. A purchaser at a sale for 
arrears of Government revenue is not entitled, under 
Regulation XLIV of 1793, to cancel a ghatwah 
tenure created subsequently to the Permanent Settle- 
ment. Quaere , — Whether he would be entitled to 
enhance the rent. Where lands granted on ghat- 
wali tenure weie, in accordance with a decision of 
the Special Commissioner, resumed by Government, 
who made a settlement with the ghatwals, mnder 
which the latter continued to pay to the Govern- 
ment half the sum assessed as revenue, reserving the 
other half to themselves, and the resumption proceed- 
ings were subsequently reversed by the Privy 
Council, — Held that the ghatwals were entitled to a 
refund of the sum paid by them to Government, less 
the sum which the zemindar ought to have received 
from them for rent during the time they had paid to 
Government. Leeianund Singh v Munorunjun 
Singh. Munorunjun Singh v Leeianund Singh 

[13 B. L. R., 124 
L. R. I. A., Sup. Vol., 181 

20. Resumption. — Compensation. 

— In the Khurruckpore ghatwah mehals the profits of 
the lands, minus the quit-rent paid to the zemindar, 
represented the remuneration given to the ghatwals 
for police services. Government illegally resumed 
those lands, dispensing with the services of the 
ghatwals, and settled the tenures with the ghatwals 
at half the rent current in that part of the country. 
The resumption proceedings having been set aside, 
it remained to determme to whom and in what pro- 
portions Government should refund the half jumma 
taken by if as rent from the ghatwals during the pe- 
riod of settlement. Meld that, inasmuch as the 
ghatwals rendered no service during the period of 
settlement, the moiety of the jumma retamed by them 
was ample compensation for any loss they might 
have sustained, and the zemindar was entitled to re- 
ceive the whole of the moiety taken by Government, 
partly as quit-rent due to him, aud partly as compen- 
sation for loss of the ghatwals 5 services during the 
contmuance of the settlement Leeianund Singh v. 
Government . . 2B.L, R., A. C., 114 

21. — Acquisition of land — Com- 

pensation. — Where land forming part of a ghatwali 


GHATWALI TENURE. — Acquisition of 

land — co ntmued. 

tenure in the district of Beerbhoom was taken np for 
public purposes, — Held that neither the zemindai nor 
the under-tenants of the ghatwal could claim a pro- 
portionate share in the compensation-money payable 
for such land. The money so obtained carries with 
it all the incidents of the original ghatwali tenure, 
and the ghatwal for the time being is entitled only 
to the interest accruing therefrom during his life- 
time. Ram Chunder Singh v. Joher Jumma 
Khan . 14 B. L. R., Ap., 7 : 23 W. R., 378 

22. Dismissal of ghatwah — 

Jurisdiction of Civil Court — The Civil Courts cannot 
interfere to reinstate a ghatwal, who has been dis- 
missed by the police authorities, in the land which he 
formerly held as ghatwal The right to possess the 
land depends on the tenure of the office. Debee 
Narain Singh v Sree Kishen Sein 

[1 W. R., 321 

23. Misconduct of 

ghatwal. — Forfeiture of tenure on dismissal , — The 
dismissal of a ghatwal will carry with it the forfeit- 
ure of his tenure. Secretary or State v. Poban 
Singh . . . I. L. R., 5 Calc., 740 

24. Arrears of rent, Liability 

of successor, f or.— Service tenure — A , the holder 
of a service tenure, subject to a quit-rent to the ze- 
mindar, died, leaving his rent for the last three years 
unpaid. B., his son, succeeded him m the tenure. 
Held that the zemindar could not sue B. as A/s suc- 
cessor in the tenuie for A.’s arrears of rent. Nil- 
monee Singh v Madhub Singh 

[1 B. L. R., A. C„ 195 

See Nilmonee Singh v. Bueronath Singh 

[10 W. R., 255 

25. Debts of deceased holder. 

Liability for. — The rents of a ghatwah tenure are 
not liable for the debts of the former deceased holder 
of the tenure. Binode Ram Sein v. Deputy Com- 
missioner OP THE SONTHAB PEBGUN2s*AHS 

[6¥. R.,129: S. C. on review, 7 W. R., 178 

28. Power of alienation.— Trans- 

fer of tenure. — A ghatwal cannot give a pottah of his 
tenure binding a subsequent ghatwal The rights 
and interests of each ghatwal m his tenure last only 
for his life. Jogeswub Sibear v Nimai Karma- 
ear 1B,L.E.,S. N\, 7 

27. - Reg . XXIX of 

1814 — Alienation by ghatwal m Beerbhoom . — 
Ejectment by Court of Wards. — A ghatwal of 
Beerbhoom granted a lease to A . After A. and 
his heirs had been m possession of the lands under 
the lease for sixty years, a surburakar appointed by 
the Court of Wards for the estate of the heir of A/s 
lessob, then a minor, entered upon the lands, and 
ejected the person then in possession under the lease. 
Held that notwithstanding the ghatwals of Beer- 
bhoom (independently of the recent Statute) had not 
the power of alienation, still, having an estate in per- 
petuity so long as the services were performed and the 
rent paid, the lease could not be legarded as a nullity, 
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GHATWALI TENU RE.— Power Qf alien- 
ation — co ntmued* 

and the surburakar was not justified in ejecting the 
tenant without legal process. Rttngolall Deo v. 
Debt fty Commissioneb ob Beebbhoom. Deputx 
CoMMISSIONBB OP BEEBBHOOM v. RUNGOIiABIi Deo 

[Marsh., 117 • W. R„ F. B„ 34 
1 Ind. Jur,, O. S. 34 : 1 Hay, 200 

28* ■' ■■■ ■ - — — — - Ghatwals of 

Peerbhoom. — Leases granted by — Permanent leases 
granted by the ghatwals o£ Beerbboom prior to the 
Decennial Settlement, for the due performance of the 
police duties for which the lands were originally 
granted to the ghatwals, and which have been held 
from generation to generation, cannot he set aside at 
the instance of the present sirdar ghatwals. The 
creation of such under-tenures is not beyond the 
powers of the ghatwals. Mukiibbhanoo Deo v. 
Kostooea Koonwabee . . 5W, R., 215 

29. — Power of creat- 

ing 'incumbrances — A ghatwal in the district of 
Beerbhoom is not competent to grant a lease of the 
whole or a portion of his ghatwali tenure in perpe- 
tuity Ghatwak tenures in Beerbhoom are grants of 
land by the Government to individuals for the per- 
formance of certain police duties These tenures are 
heritable, but the incomes arising from them cannot 
be charged or encumbered by the ghatwal in posses- 
sion so as to bind his successor. Gbant n. Bang-si 
Deo . . 8B.L. R„ 652 : 15 W. R., 38 

30. — - . — - Power of ghat- 

wal to grant mohurrari leases . — Jungleburt leases . — 
Any presumption that there may he against the right 
of a ghatwal to grant moknrrari leases cannot hold 
good against snch leases, when granted in good faith, 
for the clearance of jungle. Davies v Debee 
Mahtoon . , . .18 W. R., 376 

31. ■■ ■■■■■ — Sale or attach- 

ment in execution of decree . — Ghatwah tenures are 
npt liable either to sale or attachment in execution of 
decrees. The^urplus proceeds of such a tenure col- 
lected during the lifetime of the judgment-debtor 
are liable to be taken in execution as being personal 
property, but profits accumulated after the death of 
the judgment-debtor are not so liable. Kfstooba 
Koomabeb t>. Binodebam Sein . 4 W. R., Mis., 4 

32. Ghatwals of 

XhurrucJcpore* — The lands of the ghatwals of Khur- 
ruckpore are not capable of alienation by private sale 
or otherwise, nor liable to sale in execution of de- 
crees, except witl?. the consent of the zemindar and 
his approval of the purchaser as a substitute for the 
out-gomg ghatwal. Leebantjnd Singh v. Doobga- 
bttttx . "W. R., 1864, 249 

33. Sale of rights 

and interest tn ghatwah tenure , — The proprietor K* 
of a ghatwali talook in. Bhagulpore sold one mouzah 
out of it to defendant L* Some time afterwards X/s 
right was sold in execution of a decree, and purchased 
by plaintiff C., who obtained a sunnud from the zemin- 
dar as ghatwah Subsequently, the zemindar having 

, compounded with Government for a money payment 
in lieu of ghatwah services, gave G, a mokurrari 


GHATWALI TENURE.— Power of alien- 
ation — continued . 

pottah of the ghatwali estate. G, then’ sued L. for 
possession of the mouzah purchased by the latter. 
Held that K. had no power to sell the whole of the 
ghatwah estate to L. without the consent of the ze- 
mindar; and that when he sold a part the interest 
which he conveyed could not he higher than what he 
himself had ; accordingly when his entire rights and 
interests were sold those of G. ceased. Held that the 
zemindar, by granting a fresh ghatwah sannad, 
appointed the grantee to the office of ghatwal, and 
disallowed the sale made by X. to G. Lalla Goo- 
man Singh v* Gbant . . 11 W. R., 29S 

34. — — — Nature of such 

tenure . — Sale of tenure . — Misdescription m pro- 
clamation of sale* — Peng* Reg* XXXIV of 1814 — 
In the area of a zemindari were included at the Per- 
manent Settlement the mouzaks which made up the 
mehal of a jaghir, the succession to which was subject 
to the sanction of Government, the jaghirdar being 
hound to render public services. One third of the 
revenue assessed upon the jaghir mehal was retained 
by the jaghirdar, forming no part of the zemindari 
assets on which the jumma of the latter was fixed. 
Per Jackson, J.— Where a jaghir is held by a person 
subject either to the appointment or approval of Gov- 
ernment, and with an additional burden of public 
duty to the Government, such a jaghir cannot be at- 
tached and sold m satisfaction of the debts of the 
jaghirdar’ s predecessor m title as land coming into* 
his possession from the hands of the deceased jaghir- 
dar, as the appointment and approval of the Gov- 
ernment{deprive the jaghir of the character of simple 
heritable property. Per Ainslie, J. (dissenting). — 
Tbe fact that the Government could dismiss a gbat- 
wal, and so cut off the descent, does not destroy 
the generally hereditary character of the holding, or 
make snch lands, when included in the Permanent 
Settlement, police lands resumable by Government 
under clause 4, section 8 of Regulation I of 1793. 
Per White, J * — Where a tenure is held under ser- 
vices which are not private or personal to the zemindar, 
hut are of a public nature, a pioclamation issued for 
the sale of the tenure describing it as an ordinary 
rent-paying one and ignoring the important fact that 
the tenure is a service one, is had, and is such a mis- 
description of the tenure as would vitiate a sale held 
under such a proclamation. Bttkbonath Singh v. 
Niemoni Singh 

[I. I*. R., 5 Calc., 389 : 4 C. I». R., 583 

Held on appeal to the Privy Council that whether 
this jaghir was a ghatwah tenure or not, within the 
meaning of the term as applied m Regulation XXIX 
of 1814 (the zemindari being Pachit, adjoining, and 
at one time included m, Birbhum), the jaghir was 
analogous to such tenure as described in the preamble 
to the Regulation. Held , also, that the nature of the 
tenure had not been altered by the Permanent Settle- 
ment, after which the services due by the jaghirdar 
remained as before public services, and continued to 
he due to the Government That the zemindar be- 
came entitled only to the rent or revenue which was 
previously clue to the Government, and in respect of 
which he was assessed, and did not become entitled to 



( 2041 ) 


DIGEST OF CASES 


( 2042 ) 


GHATWALI TEHTTREL— Power of alien- 
ation — continued,. 

the services in respect whereof the one third of the 
rent or revenue was allowed as compensation to the 
jaghirdar. That the jaghir, though hereditary, was 
not subject to the ordinary rules of inheritance accord- 
ing to the Hindu or the Mahomedan law, hut was 
held upon the condition of approval of the heir by 
the Government. Thus were precluded both division 
of the jaghir mehal upon the death of the holder, 
and alienation during his life. It followed that the 
jaghir mehal was not liable to attachment and sale m 
execution of a decree against the father and predeces- 
sor in estate of a jaghirdar so approved, as assets by 
descent in the possession of the latter. Leelanund 
Singh v Government of Bengal , 6 Moore's I. A., 
101 , followed. Kilmoni SrNGH Deo v, Bukro- 
nath Singh . . X. L. R., 9 Calc., 187 

[Xi. R*, 9 X. A., 104 

35. — Execution of 

decree .« — Attachment . — Shilcmi ghatwah tenure . — A 
shikmi ghatwah tenure, held under the superior ghat- 
wal, is not liable to be sold in execution, nor are its 
proceeds liable to attachment for satisfaction of the 
debt due from its holder. Bally Dobey v. Ganei 
Deo . LL.R., 9Cale., 388 

36* Ghatwah tenures 

in Hhurruckpore. — Transferability of ghatwali ten* 
tires* — Mitahshara law inapplicable to ghatwah ten* 
are. — Family custom inapplicable to ghatwah tenure. 
— A ghatwali tenure in Khurruckpore is transfer- 
able if the zemindar assents and accepts the trans- 
fer. Such assent and acceptance may he presumed 
from the fact of the zemindar having made no objec- 
tions to a transfer for a period of over twelve years, 
and when such a fact has been found a Court ought 
to recognise such a transfer. In a suit brought to 
recover possession of a ghatwali tenure situated m 
Khurruckpore which had been brought to sale in exe- 
cution of a decree against the previous ghatwah and 
purchased by the defendants, the plaintiffs sought to 
rely on the Mitakshara law and certain family custom 
for the purpose of establishing their right. The lower 
Court, applymg such law and custom, found that the 
tenure was transferable and that it was joint ances- 
tral property, and gave the plaintiffs a decree for two 
thirds of the property, and the defendants a decree 
for the remaining one third, holding that to be the 
extent of the previous ghatwali interest which had 
been purchased by the defendants. Meld, on appeal, 
that the decision of the lower Court was erroneous ; 
that m dealing with a ghatwah tenure the Court 
must have regard to the nature of the tenure itself 
and to the rules of law laid down in regard to such 
tenures and not to any particular school of law or the 
customs of any particular family; and that a ghatwali 
being created for a specific purpose, has its own par- 
ticular incidents and cannot be subject to any system 
of law affecting only a particular class or family. 
Anundo Rai v. Kali Prosad Singh 

[I. L.R., lOCale*, 677 

GIFT. 

See Contract Act, s. 23— Illegal Contracts 
—Generally . I. L. R., 2 All., 433 
[L L. R* 6 All, 3X3 


GIFT— continued. 

See Contract Act, s. 25. 

[I. L. R„ 2 All, 801 

See Cases under Hindu Law— Girt, 

See Hindu Law— Joint Family — Power 
or Alienation by Members — Other 
Members . 1. 1*. R tJ 1 All*, 420 

See Hindu Law— Widow— Interest in 
Estate or Husband— By Deed, Girt, 
or Will . I* L, R., 5 Calc., 684 
[I. L. R., 1 Calc., 104 

See Hindu Law— Widow— Powers or 
Widow— Power or Disposition or 
Alienation . 5 W. R., F. C., 131 
[I, L. R., 7 Bom., 491 
X. Xj. R., 1 Mad., 307 

See Hindu Law — Will-Power or Dis- 
position — Disherison 

[I. Xj* R.j 1 Bom., 561 

See Cases under Mahomedan Law — 
Girt. 

To a class. 

See Cases under Hindu Law— Will 
—Construction of Wills— Special 
Cases or Construction — Trusts, Per- 
petuities, and Bequests to a Class. 

See Will— Construction. 

[I. L.R.,4 Calc., 304, 670 

Void for remoteness. 

See Cases under Hindu Law— Will 
— Construction or Wills — Special 
Cases or Construction— Remoteness. 

1 . Subsequent condition at- 

tached to gift. — Void condition —To a gift divest- 
ing the donor of all his interest in certain property, 
a condition cannot afterwards be attached. Where a 
gift completed by transfer rested on a valid considera- 
tion at the time when it was made , — Meld that even 
assuming that a condition could he afterwards im- 
ported into the transaction, and that condition an 
immoral one, this would not invalidate the gift, the 
general rule of law being that a gift to which such 
a condition is attached remains a good gift while the 
condition is void. A gift of villages was complete, 
being followed by transfer of possession. After- 
wards in a petition to the Collector foi u dakhil kha- 
rij ” between the parties, the donor stating the gift 
added that it was on certain conditions, — Held that 
the petition must be treated as ineffective for the 
purpose of adding any condition. Ram Sarup r. 
Bela .... I. L. R., 6 AIL, 313 

[S. C. L. R* 11 L 44 

Affirming the decision of the High Court in LACH- 
MI KARAIN V, WlLAYATI BEGAM 

[I. Xj. R^ 2 AH., 433 

2. . ■■■ > — Construction qf gift as to 

quantity of estate given. — Gift when operative 
without delivery of possession. — Hindu Law. — The 
rule as to the construction of the language in which 



2043 ) 


DIGEST OF CASES. 


( 2044 ) 


GIFT.— Construction of gift as to quantity 

of estate given— continued. 
a gift is made, independently of the <e Transfer of 
Property Act,” Act IV of 1882 (which may, or may 
not, have been expressed so as to lay down, in favour 
of absolute gifts, a rule more positive), is that inde- 
finite words of gift are calculated to convey all the 
interest of the grantor, It being also necessary to read 
the whole of an instrument m order to gather the in- 
tention. A gift being thus expressed, — “ I put a stop 
to my interest in those taluqs, and withdraw my en- 
joyment thereof, and I make them over to you,” — 
Meld that this mnst he read with what preceded it, 
viz , “ in order that you may perform those religious 
ceremonies, celebrate the festivals satisfactorily, and 
may provide for your own support, "by having the pro- 
perty under your authority and control,” and that 
the words of gift must he taken to he limited by the 
purpose of the gift ; the whole taken together show- 
ing that the donor's intention was that the donee 
should take the property for life only. Meld also 
that, consistently with the authorities in the Hindu 
law, a gift, where the donor supports it, the person 
who disputes it claiming adversely to both donor and 
donee, is not invalid for the mere reason that the do- 
nor has not delivered possession, and that where a 
donee or vendee is, under the terms of the gift or 
sale, entitled to possession, there is no reason why 
such gift or sale, though not accompanied by posses- 
sion, whether of moveable or immoveable property 
(where the gift or sale is not of such a nature as 
would make the giving effect to it to he contrary to 
public policy), should not operate to give the donee 
or vendee a right to obtain possession. Kalidas 
Mullick v. Kanhaya Lal Pundit 

[I. I*. R.,11 Calc., 121 
L. R., 11 L A., 218 

3. i. Gift of land m consideration 

of performance of services. — Failure to per- 
form services — Obligation to restore land — Revo- 
cable gift — Plaintiff's father and defendant entered 
into an agreement in 1850, by which the former deli- 
vered over certain lands to the latter in consideration 
of his promises to perform certain sei vices Plaintiff 
brought this suit for restoration of the land, alleging 
that defendant had failed to perfoim the services 
Defendant denied failure to perform and pleaded that 
the contract was not revocable. Meld, m special ap- 
peal, reversing the decisions of the lower Coui ts, that 
the question was whether there was m this case the 
offer of one perfoimance for the other, and whether 
the continuous performance of the services on the one 
side was the presupposition of the continuous exist- 
ence of the gift on the other, or whether there was a 
mere gift with a charge upon it, the primary intent 
being to give ; that this was a question of construc- 
tion, and that, m the present case, taking the agree- 
ment and counterpart together, there was clearly a 
covenant for the hereditary performance of the ser- 
vices. Kachub Subbaya v, Bengal Santappaiya 

[7 Mad., 167 

— —» Gift of Government ‘promis- 
sory notes. — Necessity of endorsement. — Intention. 
— The plaintiffs, M. and M., were Parsis, and were 
married in the year 1851. The defendant was the 


GIFT.— Gift of Government Promissory 
Notes — continued. 

widow of JB. M, who was the father of the plaintiff 
R. The plaintiffs sued to recover from the defendant 
certain Government promissory notes which they 
alleged had been presented by 3. to M at her mar- 
riage for her sole and separate use. They alleged 
that the said notes, then of the nominal value of 
311,500, were endorsed in the name of the said 3 and 
had been deposited by him for safe custody with M’s 
grandfather J. ; that the said 3 during his life used 
from time to time to receive the said notes from J., 
and draw the interest thereon for M. ; that B. died 
in 1864, and that after his death the defendant, who 
was his widow and executrix, used to draw the inter- 
est for M . that m 1869 she obtained possession of the 
said notes, and had ever since continued m possession 
thereof, informing the plaintiffs that she was duly 
keeping them and collecting the interest for M , that 
the plaintiffs had been living with the defendant until 
shortly before the present suit, and having then se- 
parated from her, had called upon her to hand over 
the notes and the accumulated interest, which she re- 
fused to do. The defendant denied that her husband 
3 had presented M. with Government notes for her 
separate use. She alleged that the notes which had 
been deposited by 3. with J. were her own separate 
property, and not M’s ; that she and her husband had 
dealt from time to time with them, and that no interest 
was ever paid to the plaintiffs, or either of them, or 
for their benefit. She further stated that some of the 
notes which had been deposited with J had been dis- 
posed of by 3. m his lifetime with her consent; that 
m 1869 she obtained the remaining notes from J. 
and sold them, and applied the proceeds to her own 
benefit. At the hearing it was proved that on the 
occasion of the plaintiff's marriage, presents were 
made to M. both by her own family and by that of 
the bridegroom R Two accounts were then opened m 
the hooks of the firm of J \ N. Sf Co r of which M’s 
grandfather J was a partner, one of which showed 
her acquisitions from her own family and the other 
her acquisitions from the family of her husband. The 
latter account contained an entry (under date August 
1854) to the effect that the father-in-law of M. had 
bought two Government notes for Rl,500 in M’s 
name, and had obtained the interest on them, which 
was duly credited to her. Other documents were 
produced, pioved to be m the handwriting of 3 and 
J , m which the said Government notes were alluded 
to as the property of M. and as having been purchased 
with her moneys. In 1864 3 died without having 
endorsed the notes over to M. or to any one m her 
behalf, and they remained in his name m the hands 
of J. until 1869, when the defendant got possession of 
them. Meld that the notes not having been endorsed 
to M there was no valid gift of them to her by 3. 
If 3. intended to bestow the notes as a gift only, 
without any intention that his purpose should be 
effected otherwise than by a substitution of ownership, 
his purpose remained unfulfilled, and the Court could 
not fulfil it for him. Without endorsement, or some- 
thing equivalent, a gift of Government stock cannot 
be completed. Where a particular form of transfer 
is prescribed by law, a transfer in another form is- 
as inefficacious inter vivos as in a will. Meld, further 
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GIFT*— Gift of Government promissory 
notes — continued 

that having regard to the general practice among 
Parsis, the conduct of B. in relation to the notes 
showed that it was his intention that the propeity 
should be enjoyed m sole and separate use by M and 
her children Among Parsis a gift may be made to 
the separate use of a manied woman, or of a woman 
about to be mamed. Merbai v Perozbai 

[I. L. R., 5 Bom., 268 

GOMASTA. 

See Bengal Rent Act, 1869, s. 30 

[10 W. B., 51 
16 W. B., 149 
20 W. R., 386 

Se*> Civil Procedure Code, 1882, ss 37, 
38, 417, 432 (1859, a 17) 

[5 B. L. R., Ap., 11 

See Insolvent Act, s 9 

[I. li. R., 5 Calc., 605 

See Principal and Agent — Authority 
op Agents . Bourke, A. O C , 43 
[Marsh, 282, 384 
2 Agra, 275 
11 W. R., 43 

GOOD FAITH. 

See Depamation . I. L. B., 4 Calc., 124 
[4 W. B, Cr„ 22 
2 N. W., 473 
I. L. B., 3 All, 342, 664, 815 
X. If. R. s 4 Bom , 298 
I. L. B., 9 Bom., 269 

GOODS OBTAINED BY OFFENCE OB 
FRAUD. 

See Contract Act, s 178 

[I. B. R., 3 Calc., 264 

GOODS OF DANGEROUS NATURE, 
CARRIAGE OF. 

See Negligence , I. L. R., 1 All, 60 

GOODS PLEDGED BY INSOLVENT, 
AND RE-DELIVERED TO HIM ON 
COMMISSION SALE. 

See Insolvency — Order and Disposition 
[I. L. R., 3 Calc., 58 

GOODS, SEIZURE OF, IN POSSESSION 
OF PLEDGEE* 

See Bailment . 5 B. L. R., Ap., 31 

GOODS SOLD AND DELIVERED. 

1. Action for. — Principal and agent. 

— Delivery by, and payment to > unauthorised agent . 
— The defendant, through a broker, purchased from 
the plaintiffs certain goods, to be paid for by cash on 
delivery, and before removal Both the defendant 
and his bioker knew that the plaintiffs had a separate 
cash office where payments for goods of the descrip- 


GOODS SOLD AND DELIVERED. — Ac- 
tion for — continued. 

tion purchased were usually made, and the brokei 
knew that the delivery clerk, whose duty it was to 
deliver the goods, had no authority to do so without a 
special order from the plaintiffs A portion of the 
goods was paid for at the cash office, and delivery 
thereof obtained from the delivery clerk m the usual 
way For the lemamder of the goods, the broker on 
behalf, hut without the knowledge, of the defendant, 
paid the delivery clerk and obtained delivery from 
him of the goods without any order for delivery hav- 
ing been given by the plaintiffs. The plaintiffs, a 
year subsequently, discovered that the delivery clerk 
had embezzled the money so paid to him. Meld that 
they were entitled to recover the balance of the price 
of the goods from the defendant in an action for * 
goods sold and delivered. Mackenzie, Lyall, v Shib 
Chtjndeb Seal . . . 12 B. L. R., 360 

2. Agreement for sale of goods. 

— Place of delivery — In the absence of any agree- 
ment as to deliveiy, goods agreed to he sold are to be 
delivered at the place at which they are at the time of 
the agreement for sale, or, if not then m existence, at 
the place at which they are to he produced. Distinc- 
tion between an ordinary contract for sale of goods 
and a contract to pay an existing debt in specific 
articles pointed out Dadabhai Narsi v. Salleman 
Dassi . . . . .5 Bom., A. C., 127 

GOODS AND CHATTELS. 

See Small Cause Court, Presidency 
Towns— Jurisdiction— Moveable Pro- 
perty . . I. L. R., 4 Calc,, 946 

[10 B. L. R., 448 

GOONDAISH LANDS. 

Meaning of goondaish.— Goonda- 

ish lands are lands which m some way or other have 
been taken up by the holders of the lands measured at 
the time of the Government survey as something which 
they a had right to annex to the surveyed lands As- 
SANOOLLAH V. SAPPER ALI . . 21 W. R., 135 

GORABANDI TENURE. 

— Nature of tenure, Transferabili" 

ty of . — -Onus probandu — The onus lies upon a plain" 
tiff claiming, in virtue of a purchase of the tenure from 
the former holder, to he entitled to possession of gora- 
bandi lands, to prove that such lands are transferable. 
Per curiam there aie no decided cases, nor is there 
any evidence to show either that gorabandi rights are 
more extensive than rights of occupancy, or if more 
extensive, extensive in this particular direction,— that 
is to say, that they are transferable. Chutterbhuj 
Bharti v. Janki Prosad Singh: , 4 C. L. R., 298 

GOVERNMENT. 

Application by, to protect re- 

„ venue wben not a party to suit. 

See Decree— Alteration or Amendment 
op Decree . . 2 C. L. R., 461 

3 u 
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government 

- Liability of— 

See Right oe Suit— Acts done in Ex- 
ercise or Sovereign Powbbs 

[I. L. R., 1 Calc.,*ll 

_ Power of, to extend time for 

appeal. 

See Act XXVIII or 1860 

fl. X.. R., 1 Mad., 192 
I. L. R., 7 Mad., 280 


. Provision in Act for benefit of- 


See Bombay Act II or 1863. 

[I Xu R., 2 Bom, 529 


Right of, to Court fees. 


See Pauebb Suit— Suits. 

[I. Xu R, 1 Bom, 7 
I. L. K.,2 All, 196 
I. X, R, 1 All, 696 
2 B. L. R, Ap, 22 

Right of, to island in navi- 
gable river. 

See Acobetion — New formation of 
Alluvial Land— Chubs oe Islands 
in Navigable River 

re B. L. R, Ap, 93 
14 B. L. R, 219 
7 W. R, 103 
20 W. R, 276 
23 W. R., UO 
L. R, 7 X A, 73 

Sanction to or prohibition of 

adoption by. 


See Hindu Law— Adoption. 

[X. L. R, 1 Bom, 607 

GOVERNMENT AND ZEMINDAR, 

KABELIAT BETWEEN— 

See Sfecieic Pebeoekance — Specific Peb- 
YORMANCE NOT ALLOWED 

[I. L. R., 3 Calc., 464 

GOVERNMENT CURRENCY NOTE, 

THEFT OE — 

See Contract Act, s, 76. 

[I. Li. B„, 3 Calc., 379 
I C. L. B., 339 

See Criminal Procedure Code, 1882, s. 
520 (1872 s. 419) 

[I. Ii. B., 3 Calc., 379 
1 C. L. B., 339 

Forgery of currency note.— No- 

iice. — Delay , — A person who receives a forged cur- 
rency note m payment is not (m order to entitle himself 
to be paid a second time), upon discovering the forgery, 
■bound to give immediate notice of it to the person 
from whom he receives the forged note, the rule relat- 


GOVERNMENT CURRENCY NOTE, 
THEFT OF,— Forgery of currency note 

— continued 

damnify the payer of it in his remedy against, or m 
his power of tracing, the person from whom he re- 
ceived his note, such delay would he a g ood ^“ e 
m an action brought upon the original consideration. 
Mathews v. Gibidhabilal Fateotand^ ^ q ^ ^ 

government oppicers, acts op— 

1 - Throng effect of. — Construc- 

tion of sanad. — Seng Xeg VII of. 1828, t.6, cl 3 - 
Where, hy a sanad, a giant was made of certain 
mouzahs, specified as containing an estimated numher 
of bighas, a recognition hy the revenue authorities and 
Civil Courts of the grantee being entitled to foiest 
land as part of that grant, although much exceeding 
the estimated area, was held to he binding on Govern- 
ment, and not to he an error within the meanmg ot 
Regulation VII of 1822, section 6, clause 3. Zabub- 

BUDDIN V COLLEOTOB OE GOBUOXEOBE 

[4 B. L. R, P. c, 36 : 13 W. R, P. C., 31 

2 - Special Commissioner.— De- 

cree wider Act IX of 1859 directing officer to put 
party m possession —Where, hy a decree of the spe- 
cial Commissioner’s Court established under Act IX ol 
1859, a decree was made directing property to be made 
over to a claimant, the proceedings of officials making 
over that property were, when followed by a suit 
against Government to obtain possession of a portion 
of that property, m which suit the Government raised 
no question as to the propriety of the decree, 0 J °f the 
making over of the hulk of the property under it, held 
to hind the Government as to the right of the decree- 
holder to the property. Secretary oe State *. 
Khanzadi . . . 5B.L. R., E. C., Silt 


plying, JLXlcU> JU WUJ UtJiay All cuiuiuuiii,wa,uAALg 

the fact of the forgery of the note were so great as to 


3 Ratification Iby Government, 

—Excess of authority — The acts of a Government 
officer hind the Government only when he is acting m 
the discharge of a certain duty within the limits or 
his authority, or, if he exceed that authority, when the 
Government in fact or m law, dnectly or by implica- 
tion, ratifies the excess. Collector or Masulipa- 
TAM'U Cavaly Vencata Narainapah 

[2 W. R., P. C., 61 : 8 Moore’s I. A., 529 

GOVERNMENT BLEARER. 

Officer prosecuting ease, Duty of. 

Discrepancies of witnesses for pi osecution . — It is 

the duty of the Government pleader or other officer, 
who conducts the prosecution before the Court of Ses- 
sions, to point out to the Court any glaring discrepancy 
between the evidence being given by a witness before 
the Court of Sessions and that previously recorded by 
the committing officer. Queen v. Gonesha Moqnda 
[20 W. R., Cr* 38 

GOVERNMENT PROMISSORY NOTE. 

See Damages— Measure and Assessment 
* op Damages— Breach op Contract, 

[L I*. R. 9 2 All., 756 

See Girt . . L Li. R*? 5 Bom., 268 

See Laches . • * 18 W. R.* 58 
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GOTERMEIira PROMISSORY NOTE — 

continued. 

1. — Renewal of note . — Loss of 

negotiability by note becoming covered with en- 
dorsements — “ Allonge ” — In a suit by a Hindu 
widow as tbe bolder and last endorsee of a Govern- 
ment promissory note of tbe 5| per cent loan, 
1859-60, to enforce renewal of tbe note, it appeared 
that m tbe advertisement of tbe loan m tbe Gazette , 
it was stated that ts tbe practice and rules beretofoie 
in use m regard to tbe renewal, &c , of promissory 
notes will be adhered to in respect of tbe promissory 
notes of this loan f that it was tbe practice of tbe 
Government to insist on tbe production of tbe pro- 
missory note when tbe interest due on it was applied 
for, and to endorse tbe payment of such interest on 
tbe back of tbe note; that tbe note of which lenewal 
was sought bad in consequence become so covered 
with endorsements that a sbp of papei bad been 
attached to it by tbe Government for the purpose of 
allowing further endorsements on payment of inter- 
est to be made ; and that in consequence of having 
this paper attached, and being coveied with endorse- 
ments, the note was practically unnegotiable. The 
defence was that the Government bad a discretion as 
to granting or refusing renewal, and had, on objec- 
tion made by the reversioners, exercised that discre- 
tion in refusing to renew tbe note. The lower Court 
dismissed tbe suit on the ground that the plaintiff 
bad failed to show any legal right to renewal against 
the Government j Held on appeal that the practice 
of insisting on endorsement of payments of intei est 
on tbe note as a prekmmary to receipt of intei est 
thereon having rendered it practically unnegotiable, 
the Government were bound to renew the ,note. 
Monhohinee Debi v Secretary oe State 

[13 B. L. R. s 359 : 22 W. R., 106 

2, Theft of note. — Purchaser, 

Rights of. — Title — In the month of October 1878, a 
Government promissory note for RIO, 000 was sent 
from the A. treasury to the Public Debt Office for 
enfacement The note was duly received at the 
office, and its receipt was enteied m the proper book. 
The business of tbe Pubbc Debt Office is carried on 
by certain officers of tbe B Bank The note was 
stolen from the office, and endorsed over by the thief 
to a person who sold it to C for full value. The 
note bore two blank endorsements prior to that of 
the thief. In the same month C applied to the B. 
Bank for a loan, which the Bank agreed to make 
upon the^ security of C.*s promissory note, and 
the deposit of Government notes. The form of 
application for the loan specified by their numbers 
the notes which were to be deposited One of 
these was tbe stolen note. Before finally agreeing 
to tbe advance, tbe officers of tbe B ank in charge of 
tbe Loan Department sent tbe application, showing 
tbe numbers of tbe notes, to tbe Pubbc Debt Office, 
and received it hack with a memorandum upon it to 
the effect that the notes were not stopped. On the 
23rd October the loan was made, and the securities 
were given Shortly afterwards the theft was dis- 
covered, and the note was stopped. In November 
the Bank, at the lequest of C , sent the note to the 
Public Debt Office for payment of interest, and the 
note was detained by the Supei mtendent. The Bank 

II 


GOVERNMENT PROMISSORY NOTE, 

— Tlieft of note — continued . 

then lequired 0 to repay the amount of his loan. 
This he tefused to do unless all his securities were 
handed ovei to him. In a suit by the Bank against 
C upon his piomissory note, — Held, that he was not 
entitled to lefuse payment until the stolen note was 
given up to him. Per Garth, C J — The Pubbc 
Debt Branch of the B. Bank is as much a Govern- 
ment office as if it were carried on separately under 
the management of Government officers The note 
was, theiefoie, stolen whilst virtually m the hands 
of the Government, and was, when detamed’hy the 
Superintendent of the Public Debt Office, held by 
him as the agent of the Government on behalf of tbe 
true ownei at tbe time when it was stolen, and tbe 
Bank had no light or powei to take it m then pri- 
vate capacity out of tbe bands of tbe Pubbc Debt 
Office When an instrument, such as tbe note m 
question, has been stolen, tbe peison fiom whom it 
was stolen has a good title to it, not only as against 
tbe thief, hut as against any person who subsequently 
becomes tbe holder, unless such person can prove 
that the instrument had become negotiable at the 
time it was stolen, and that he had obtained it bond 
fide for value without notice of the theft In this 
case the note was stolen whilst m the custody of the 
Pubbc Debt Office before C had any title to it The 
Bank, therefore, as agents for the Government, on 
behalf of the true owner, from whom and on whose 
behalf they leceived it, had ft imd facie a better 
title than the thief or any one claiming through him, 
and C , m ordei to xebut that ynmd facie case, would 
have to show that be was a bond fide bolder for 
value. In order to do so he would have to prove that 
tbe note at tbe time when it was stolen was a nego- 
tiable instrument, and this be bad failed to do, as he 
bad not proved that tbe endorsements prior to that of 
tbe thief were genuine Bane oe Bengal v Men- 
ses . L L. R., 5 Calc., 654 :5C.L. R., 586 

3. Right of Hindu widow with 

certificate to negotiate note sl—A Hindu widow 
bolding a certificate under Act AAVII of 1860 to 
collect debts due to tbe estate of her deceased son, 
who bad been allowed to draw intei est on certain 
Government promissory notes, which, though entered 
m tbe certificate, stood apparently m tbe name of 
her late husband, having applied for authoiity to 
negotiate those promissory notes, — Held that she 
was bound to show bow she got possession of those 
notes. In the mattes oe the eetition oe Bidya 
Soonburbe Dossee . . 15 W, R., 267 

GOVERNMENT RIGHTS, RELEASE 
OF— 

See Confiscation oe Peopeety in 
O udh . . I. L. R., 4 Calc., 727 

GOVERNMENT SECURITIES, SALE 
OF— 

See Contract — Contracts eoe Govern- 
ment Securities or Shares 

[I. L.E.,9 Calc., 791 
Cor., 1: 2 Hyde, 121. 

ti u 2 
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GOVERNMENT SECURITIES, SALE 

OE — continued 

See Evidence— Parol Evidence— Vary- 
ing or Contradicting Written In- 
struments . I. L. R., 9 Calc., 791 

GOVERNMENT SOLICITOR, PERSON 
APPOINTED BY, TO ACT AS PRO- 
SECUTOR IN POLICE COURTS. 

See Public Servant 

[I. L. R., 3 Calc., 497 

GOVERNOR OP BOMBAY IN COUN- 
CIL. 

1. Powers of Legislature.— 

Jurisdiction of Courts m mofussil — Course of 
legislation — The Governor of Bombay in Council bas 
power to pass Acts limiting or regulating tbe juris- 
diction of tbe Courts m tbe mofussil estabbsbed by 
tbe local Legislature, and such Acts are not void 
because then indirect effect may be to increase or 
dimmish tbe occasions for tbe exercise of the appel- 
late jurisdiction of tbe High Couit Tbe pobcy of 
Government, as shown m its course of legislation of 
recent years with reference to judicial institutions, as 
compared* with its pobcy at tbe time when tbe El- 
phmstone Code was passed, reviewed. Premshankar 
Raghunathji v . Government oe Bombay 

[8 Bom., A. C., 195 

2. Power to make laws. — Laws 

affecting authority of High Court — The Bombay 
Legislative Council bas authority to make laws regu- 
lating tbe rights and obligations of tbe subjects of 
the Bombay Government, but not to affect tbe autboi- 
ity of tbe High Court in dealing with them when 
made. Collector oe Than a v Bhaskar Maha- 
dev Sheth . , . IL.R.,8 Bom., 264 

GOVERNOR OE MADRAS IN COUN- 
OIL. 

Power of, to pass Act affecting 

Imperial Statute. — It is beyond tbe* power of the 
local Legislative Council to pass an Act in any way 
affecting the provisions of a Statute of the Imperial 
Parliament Aboo Sait & Co v . Arnott Aboo 
Sait & Co. v . Dale ^ • .2 Mad., 439 

GRANT. Col. 

1 Construction oe Grants . . 2052 

2 Power to grant .... 2058 

3 Grants eor Maintenance . . 2061 

4 Power oe Alienation by Grantee 2062 
5. Resumption or Revocation oe 

Grants .... 2063 

See Cases under Pensions Act, 1849 
AND 1871. 

See Cases under Prescription. 

by Government. 

See Pensions Act, 1871. 

* [I* L. R», I Bom., 75 


GRANT — continued 

See Sanad . I. L. R., 4 Bom., 843 
[6 Bom., A. C., 101 
L L. R., 1 Bom., 523 

by wife in absence of husband. 

See Title — Evidence and Prooe oe 
title— Long Possession 

[I. L. R., 4 Calc., 327 

free of revenue. 

See Pensions Act, 1871, s 4 

[I. L. R., 1 Bom., 75 
I. L. R., 7 Mad., 191 

in lieu of maintenance. 

See Resumption — Right to Resume 

[22 W. R., 225 
I. L. R., 3 Calc., 793 
I. L. R„ 5 Calc., 113 

— : political pension in lieu of— 

See Pensions Act, 1871 

[I. L. R., 2 Bom., 346 

prior to Permanent Settlement. 

See Ghatwali Tenure 

[I. L. R., 3 Calc., 251 

See Onus Probandi— Resumption and 
Assessment . I. L. R„ 3 Calc., 501 

of land for building. 

See Cantonments 

[I. L. R., 3 AIL, 669 
I. L. R., 0 All., 148 

of land revenue. 

See Pensions Act, 1871, s 4 

[I. L. R , 4 Bom., 437 
I. L. R., 5 Bom , 408 
I. L. R., 6 Bom., 209, 737 
I. L. R., 2 Bom., 99 


1 CONSTRUCTION OP GRANTS. 

1. Grant of freehold. — Hindu law . 

— Words of 'inheritance — By the Hindu law, no 
words of inheritance are necessary to pass the free- 
hold interest m land to tbe heirs Anundomohey 
Dossee v Doe d. East India Company 

[4 W. R., P. C., 51 
8 Moore’s I. A., 43 

2. Omission of words of inherit- 

ance. — Stipulation for retention rent -frees — A 
zemindar on giving up a foui-anna share which be 
bad tberetofoie held, but bad mortgaged, stipulated 
for tbe retention of tbe bolding m suit rent-free for 
maintenance Held tbe retention of tbe bolding 
was intended not only for tbe benefit of tbe proprie- 
tor himself, and to inure during his life only, but 
also for tbe benefit of bis heirs. Words of inherit- 
ance are neither* necessary nor customary in such 
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GRANT — continued 

1. CONSTRUCTION OP GRANTS — continued 

Omission of words of inheritance— con- 
tinned 

cases, and no inference is to “be drawn from their ab- 
sence. Gunga Deen v Luchmun Pershad 

[1 N. W„ 147 : Ed. 1873, 229 

3. ■ . — Proof of heredi- 

tary nature of grant — The absence of words of in- 
heritance in a deed of grant of land is not of itself 
conclusive to show that such grant was not intended 
to be m perpetuity , but the hereditaiy character of 
the tenure may be inferred from evidence of long and 
uninterrupted enjoyment, and of the descent ot the 
tenure from father to son Gyan Singh v Peettjm: 
Singh . 1 NT. W. } Part 6, p. 73 : Ed. 1873, 165 

4, . Hereditary tenure. — Trans- 

fer of tenure granted — Regs XXII of 1795 and 
XXXVII of 1793 — Grants which are hei editary 
“ nuslan bad nuslan butnun bad butnun " are declared 
transferable by gift, sale, or otherwise, under the 
terms of section 15, Regulation XIII of 1795, and 
section 15, Regulation XXXVII of 1793 Held that 
the grant m this case was not for the benefit of the 
family, but was confirmed to the grantee's son only. 
The family could have no other claim upon him than 
a natural obligation to help them, and their title to 
succeed to the grant could only accrue in regular suc- 
cession. Bithul Bhat v* Lalla Raj Kishore 

[2 Agra, 284 

— — Mafee birt tenure . 

— Whatever the words “ mafee birt tenure ” may have 
imported originally, the pnmd facile meaning of the 
words has come to be an Hereditary tenuie Mahe n- 
dra Singh v Jokha Singh . 19 W. R., P. C., 211 

6. * * Meaning of 

“ talooh 99 — Where the word “ talook 99 occurs m a 
grant without any sort of qualification and restric- 
tion, it refers pnmd facie to a hereditaiy interest 
Assanoollah v. Kalee Mohtjn Mookerjee 

[18 W. B., 469 

Kbishno Chunder Goopto v. Suedur Aei 

[22 W. B., 326 

7. Ambiguity in document ex- 

plained by reference to another document, 
— Ambiguity m date — In a suit to recover posses- 
sion of immoveable property under a grant from the 
Raja of P. on the ground that the grant was prior 
in time to the grant from the same grantor under 
which the defendants professed to hold, it was found 
that the plaintiffs grant was dated “25th Palgoon 
m the year 16.” Reid that the meaning of the 
words “ in the year 16 ” might, for the purpose of 
showing it to he a document more than 30 years old, 
he shown by reference to another grant signed by the 
same officer, from which it appeared that the “ year 
37" meant the 37th year of the Raja of P, and 
that it corresponded with 1186 A, S Equitable 
Coal Company v Gonesh Chunder Banerjee 

[9 a Ii. R„ 276 

8. Inaam-i-altamgba grant — 

Q-ranis for leligious and charitable purposes or for 


GRANT — continued 

1 CONSTRUCTION OP GRANTS — continued. 

Inaam- 1 -aItamgh.a grant — continued . 

rendering military services — A gr an t in inaam-i- 
altamgha to X and his children, “ and their descend- 
ants m lineal succession, for generation after genera- 
tion, m perpetuity and for ever," which was unburden- 
ed with any condition as to prospective service, and 
free from any religious, charitable, oi other trust, 
held to confei an alienable estate. Grants of land 
revenue for religious and charitable pui poses, or for 
the future condition of civil or military service of 
the estate considered and to some extent classified, 
and the enactments and authonties, historical and 
legal, relating to the question of their alienability, 
mentioned Krishnarav Ganesh v Rangray 

[4 Bom., A. C., 1 

9. — Grant for service performed, 

— Jaghw — Sanad — Alienation — Sale — On the 
22nd of September 1830, the Butish Government 
made a grant to A JB m the following terms 
“In consideiation of the active and zealous perform- 
ance of the duties entrusted to him by Government, the 
Honourable the Governor m Council hereby gives and 
bestows upon A. B , son of I)., and his heirs.for ever, 
as jaghir, the following four villages Bhestan and 
Sonan in the Chorasi Pargana, Kumwada and Boriaeh 
in the Chikhli Pargana, in the zxlla of Surat, with the 
jama and moglai of the same — now yielding an aver- 
age net sum of rupees two thousand nine hundred 
and ninety-two, one quarter, and ninety-six reas 
The revenue of the said villages heieafter, whether 
more or less, to he collected by the said A B and 
his heirs from the 5th of June, 1830, and such law- 
azims or haks as are at present settled on those vil- 
lages are to he disbursed by the said A . B. m 
the same manner as heretofore " Meld, having re- 
gard to the language of the grant and to the object 
with which it was made, viz, to reward the past 
services of the grantee, that the introduction of the 
words “as jaghir" was not intended to control the 
right of alienation inherent m the operative terms 
of the grant. DoSibai v. Ishyarlas Jagjiyandas 

[I. L. R., 9 Bom,, 561 

10. Grant for an indefinite pe- 

riod. — Interest of grantor m property — Duration of 
grant — Rules of construction — The rule of construc- 
tion that a grant made to a man for an indefinite 
term inures only for the life of the grantee and passes 
no interest to his heirs, does not apply in cases 
wheie the term can be definitely ascertained by re- 
ference to the interest which the grantor himself has 
m the property, and which the grant purports to 
convey. Lekhbaj Roy v. Kunhya Singh 

[I. R., 3 Calc., 210 : L. R., 4 I. A„ 223 

1L * Grant for particular pur- 

pose. — Building . — Forfeiture — A received from 
the use of his ground rent-free, which he thus 
acknowledged in writing . *“ Building a house there- 
on, I shall enjoy so long as I and my kinsmen 
live therein. I shall have no right to sell the ground 
to another" A house was built on the site and 
inhabited by A. and his heirs for several years, until 
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1. CONSTRUCTION OF GRANTS — continued. 

Grant for particular purpose — continued 

it was destroyed by fire, when the hens commenced 
to build a new house upon a portion of the giound, 
having leased another portion of it for building upon, 
and having mortgaged the whole of it. Held that 
the heir of B. was entitled to recover possession of 
the giound, as the conditions of the grant had not 
been observed, and that the word “sell” must be 
construed as prohibiting alienation of any kind 
Balaji J. Rahalkar v. Narayan Bhat 

[S Bom., A. C„ 63 

12. Grant to one of members of 

joint family. — Subjection of, to rights of other 
members — In a suit for division of a village between 
members of the same family, the defendant alleged 
that a former division relied upon by the plaintiff 
was merely nominal, and never intended to he earned 
out ; and also that the village was in 1836 granted 
to his father for his sole use, and both these allega- 
tions were found against defendant, who appealed on 
the ground that the village, which is inam, was 
granted to defendant for his sole use in 1857 on the 
death of his father Held that the grant to defend- 
ant w T as not a new grant, and was subject to the 
rights of the other members of the family. Nattan 
Venkataratnitm: alias Balakonda Venkata Na- 
rayan a Row v Nattam Ramaiya alias Bala- 
komda Rama Row * . 2 Mad., 470 

13. * Limited grant . — Preset iptive 

right of mamdars to recover from shi latndars the 
revenue fm merly paid hy latter to Government — Go- 
vernment, by an indenture, dated 25th Januaxy 1819, 
conveyed to A. and B and their heirs and assigns cei- 
tain villages in the Island of Salsette with the excep- 
tion of such spots of shilatri tenure as might be 
therein or on any part thereof which could only be- 
come the pioperty of A. and B on their purchasing 
the same from the piopnetors Since 1819 the hold- 
ers of these sbdatn lands had paid to the grantees 
and their hens assessment (or rent) at a fixed rate 
which before the giant they used to pay to Govern- 
ment In a suit brought hy an heir of A and B m 
1868 to recovei an enhanced rent or assessment levied 
on these lands,— ifeZd that though the language 
of the exception was so large that it might have been 
construed to exclude any right on the pait of the 
grantees to receive rent (or revenue), yet that as the 
defendant or his predecessors had, ever since 1819, 
paid to the plaintiff and his predecessors the revenue 
paid before that time to Government, that revenue 
passed under the indenture of 1819 to the grantees 
in the deed. Dadabbai Jahangirji v. Ramji bin 
Bhau 11 Bom., 162 

14 . Grant of mortgaged vil- 

lages. — Provision for grant of others in case of 
redemption* — Implied confirmation of father's 
grant by son.—in 184$, A, granted a pottah of a 
certain village, which had been mortgaged to him, to 
his illegitimate son B , promising, m the event of the 
mortgagor redeeming the estate, to make over to B m 
lieu of the village granted other villages yielding an 
equal revenue, and m 1847 confirmed the giant, niak- 


GBA3NT — continued . 

1. CONSTRUCTION OF GRANTS— continued. 

Grant of mortgaged villages— continued 

ing it rent-free On A ’s death the grant made by 
him was confirmed hy his legitimate son, the appel- 
lant, in ceitain pottahs, m which, however, no re- 
ference was made to the provision m the earlier 
giant by the father for the substitution, in the event 
of the mortgagor redeeming, of villages yielding an 
equal revenue After the passing of Act XIII of 
1866 the moitgagor obtained a decree for redemption 
and ousted JB. Held by the Privy Council that the 
appellant was hound by his father’s agreement m the 
pottah of 1846 to make over to B. villages yielding a 
revenue equal to that of the village which had been 
redeemed. Bijai Bahadoor Singh v Bhyron 
Btjx Singh . , . . 6 C.L.E., 21 

15. Implied grant wlien inten- 

tion to grant is not completed.— Intention to 
give further deed of grant — Where a piece of land 
is held partly by a permanent lease and partly by an 
amulnama, granted almost simultaneously and in- 
tended eventually to be changed for a lease, and there- 
upon the whole piece of land is thrown into one com- 
pound, and occupied, and new buildings are erected 
thereupon with the consent of the lessor, and there is 
no failure on the part of the lessee to comply with 
the terms of the grant, — Held that the peimanent 
grant was to he impliedly extended to the entire 
premises m question, notwithstanding that no lease 
was foimally granted with respect to the remaining 
portion as originally contemplated. Pttddomonee 
Dossee I?. Dwarkanath Biswas 25 W. R., 335 

10 . Grant by zemindar.— Mad. 

Beg , 1802 , XXV, s. 3. — Inam — Tenancy not deter - 
mmable at will of grantor's successor, — Regulation 
XXV of 1802, section 3, imposes restrictions on alien- 
ations only to secure the interests of the public 
levenue, and undei it the zemmdar has no power to 
disturb grants otherwise valid made by his piedeces- 
sor, or titles to mams acquired by prescription An 
mam, existing undei a grant made in 1811, became m 
1863 the subject of airangement between the zemm- 
dar, who had succeeded the grantor m the zemmdari, 
and the mamdars This resulted in what was either 
a confirmation of the original giant on terms more 
favouiable to the zemindar, or a new grant of an 
estate in all respects, save as to the rent, similar 
to the pieviously existing estate, which was a tenancy 
m perpetuity. Subsequently the son and successor 
of the grantor of 1863 claimed to have determined 
the tenancy hy a notiee to quit. Held that it was 
not determinable by such notice. Maharaja or 
Vizianagram v. Stjryanarayana 

[I. Xj R., 9 Mad., 307 
L. R., 13 I. A , 3 32 

17 . Grant from Government. — 

Madras Beg IV of 1831 — Ancient and permanent 
tenures . — Regulation IV of 1831, Madras Code, 
which must be strictly construed, applies only to 
suits brought to try the validity of grants emanating 
from, or confirmed or affected by, the direct act and 
order of the Governor in Council. A written order 
under that law is not necessary m a suit brought by 
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1» CONSTRUCTION OF GRANTS— cowfowweiL 
Grant from Government — continued . 

a peison who claims to hold under an ancient and 
permanent tenure in existence before the Dewany. 
Brett v Eddaita 

[12 W. R., S3 : 13 Moore’s I. A., 104= 

18. * Grant in saranj am.— J" %gh ir . — 

Grant of revenue — Grant of soil. — Pensions Act, 
XXIII of 1871 — Evidence. — Burden of proof -Im- 
partihihty. — Primogeniture . — The giant m jaghir 
or saranjam is very rarely a grant of the soil, and 
the burden of proving that it is in any particular 
case a grant of the soil lies very heavily upon the 
party alleging it. It is for the Government to de- 
termine how saramjams are to be held and inherited, 
and in cases where the Civil Courts have jurisdiction 
over claims relating to saranjams, in consequence of 
the non-applicability of the Pensions Act, XXIII of 
1871, or otheiwise, they would he bound to determine 
such claims according to the rules, general or special, 
laid down by the British Government. In the ab- 
sence of such rules the Courts would be guided by the 
law applicable to impartible property Semb le, — That 
a saranjam is impartible, and on the death of the 
eldest son descends to his son m preference to his 
surviving brother. Ram Chandra Mantri v. Ven- 
ratrao Mantri . . I. Xi. R., 6 Born., 598 

19. — Grant of zemindari lands. — 

Hereditary mokurran tenure . — Death of grantee 
without heirs. — Escheat. — Lands belonging to a ze- 
mindari granted by the zemindar under an absolute 
hereditary mokurrari tenure, do not, on the death of 
the grantee without heirs, revert to the zemmdai ; 
nor does the zemindar, under such circumstances, 
take by escheat a tenure subordinate to and carved 
out of his zemindari Where there is a failure of 
heirs, the Crown, by the general prerogative, will 
take the property by escheat, subject to any trusts or 
charges affecting it; and there is nothing m the 
nature of a mokuriari tenure which should prevent 
the Crown from so taking it subject to the payment 
of the rent reserved under it. Sonet Kooer v. 
Himmut Bahadoor 

[L I*. R. s 1 Calc., 391 : 25 W. B., 239 
If. R,, 3 1* A., 92 

20. — Bent due to ze- 

mindar. — Maganam m hands of separate persons — 
Apportionment of rent. — Madras Peg. XXV of 
1802, s 9 . — The rent due to a zemindar from the 
grantee of a maganam or division of the zemindari 
is not a charge upon the maganam. It is a debt 
due to the zemindar, and nothing more. When the 
zemindar instituted the suit for rent the maganam 
was in the possession of third parties, who had be- 
come owners of different portions of it by purchase 
The zemindar sought to make all of them jointly 
and severally liable for the entire amount of rent due 
to him The lo'&er Court apportioned the rent upon 
the several villages m the hands of the purchasers. 
— JH 'eld that m the absence of a subdivision under 
section 9 of Regulation XXY of 1802, the appor- 
tionment might not he binding upon the Govem- 

1 ment, but it did not follow that it might not he good 
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Grant of zemindari lands— continued. 

as between the parties to the suit, and that there was 
no foundation for the contention that the pui chasers 
were jointly and severally liable for the rent fixed 
upon the whole maganam. Zemindari or Ramnad 
v. Ramamany Ammal . I. L* R., 2 Mad., 234 

21, Grant of zemindari land 

rent-free — Peng. Peg XIX of 1793 . — Regulation 
XIX of 1793 refers to grants to hold land free of 
revenue, not to giants made by a private individual 
free of rent A party holding undei a joutuck grant 
from a zemindar containing no reseivation of rent is 
entitled to hold rent-free Kameshuree Dassee 
v. Court or Wards . - • 12W.R., 251 


2 ROWER TO GRANT. 

— Grant of rent-free tenure. 


22, ■ -• VIAWW-V V.* * w— ~ — ~~ , 

Jaahirs. Power “before Permanent Settlement 

—A zemindar had no power before the Permanent 
Settlement to grant a rent-free tenure, or a tenure at 
a less rent than the share of the produce payable to 
Government for revenue; nor had he power to grant 
jaghirs* Nilmoney Singh t>. 12l 

S. C on appeal to Privy Council . 18 *W, B., 321 

— — — — — - Peg XIX of 

1793* $ 10.— Grant for public purposes —Pent.— 
Pevenue —A zemindar m 1830 granted rent-free 22 
bighas of land out of his zemindari to A., who was 
to make a tank, the use of which was to he devoted 
to the public. In Pebifuary 1862, a successor to 
the grantor in the zemindari sought to resume the 
land, on the ground that the original rent-free 
grant was null and void, it having been made with- 
out the sanction of Government. Held Norman, 
Pundit, and Leyinge, H. (Trevor and Loch, 
dissenting), such a grant was vahd. It was not 
within the meaning of Regulation SIX of 1793, sec 
tion 10. “ Rent to the zemindar and Revenue of 
Government ** distinguished. Pizibdddin t>. Ma- 
dhusudan* Pad Chowt-hry t 

[B. L. R„ Sup. Vol., 75 : 2 w. R., lo 

Overruling Hureenarain Gossain o. Shtobhoo- 
nath Mundbe . • . 1 W. R., e 


— Peng. Peg XIX 
in — Pesumption — Pent Pevenue.— 
%lT?er Peacock, C J,»dLS and 


24. 

of 1793, 


tT* i T7 dissenting-— The words “exempt from 
SA Son lof Regulation XIX of 1793, refer 
oX to grants free from the payment of revenue to 
Government, and do not include grants or leases by a 
exempt from the payment of r ? n *- 
n -free errant made by a zemindar, and a 

fXmr/on^Xm^iijaradJ, of a specific portion 
"of land after a permanent settlement of the estate to 
fwh it belongs, is valid as against the grantor and 
S hems iSSrt a purchaser of the estate by prx- 
vX sSe aml is not liable to he resumed under 
section. BeU per Batiey, Hoemak, and 
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Grant of rent-free tenure — continued 

Seton-Kabb, JJ , contra. Mahomed Akil v. Asad- 
tjnnissa Bibi Muttylall Sen Gwyal v Desh- 
sab Roy . B, I*. R., Sup. Vol., 774:9 W. R, ? 1 

25. Uffect of grant 

against auction-purchaser. — A certain quantity of 
seer land was given, by a Mahomedan zemindar to his 
daughter, on the occasion of her marriage, to he held 
by her as seer, — that is to say, free from payment of 
rent, but not free from payment of levenue Held 
that a zemindar was competent to make such grant, 
and his act is binding on the auction-purchaser, 
whose right is only to receive the revenue-rate from 
the grantee. Ahmud Oollah v, Mithoo Lall 

[3 Agra, 186 

26. Grant for public purposes. 

— Liability to assessment of rent — A grant for a 
road used annually for the Rath Jattra is valid and 
not assessable with rent, the grant being for a public 
purpose Htteeenaeain Gossain v. Shumbhoo 
Nath Nitndttl . . , . 1¥.R.,6 

27. Tank granted 

subsequent to 1790 — A tank granted subsequently 
to 1790 is hable to resumption in the absence of 
proof of its having been either the condition of the 
grant or the intention of the grantor that the tank 
should be a public benefit. Such a case does not 
come within the ruling of the Full Bench in Pizir- 
uddm v Mudhusoodun Pal Choiodhry , B, L. M, 
Sup Vol., 75. JUDOONATH SlECAB V BONOMALEE 
Mitteb . . . . 2 W. R., 295 

Ckhndee Kant Chuckebbutty v. Bunkoo Be- 
habbe Chunheb . . , 8W.R, 177 

28. Supply of water 

to villagers from wells to be dug — Building temples 
— Power to resume and assess grant . — Where the 
manager of a Coal Company had allowed persons 
to settle on the 'lands of the Company, on conditions 
about which a dispute arose, and the Company sought 
to assess the land with rent, and the tenants claimed to 
hold it rent-free, — Meld by the High Court that in the 
case of one plot on which the tenant had agreed 
to dig wells and had done so, the water which 
the villagers on the Compands estate drew from the 
said wells was in the natnre of a fair consideration 
for the land; and that, though the land was assessable 
with rent, the Company could not assess it so long 
as the villagers were supplied with water In regard 
to another plot, however, m which some temples had 
been erected, — Meld that the temples did not in any 
way further the objects of the Company, and could 
not be treated as fair consideration, and that the 
Company could assess the plot. Bengal Coal Com- 
pany v Httbdyal Mabwabee . 25 W. R. ? 245 

29 . Grant of land rent-free. — 

Bern. Beg XIX of 1793, s 10 —Meg. XLI of 1795, 
s. 10.— Act XVIII of 1873 , m. 30, 95— Act XIX 
of 1873, s. 79 . — The plaintiff in this suit claimed the 
possession of certain land m virtue of a grant thereof to 
him, not merely of the proprietary right m such land, 
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2. POWER TO GRANT — co nti nued. 

Grant of land rent-free— 
hut of the rents of the same undimimshed by the pay- 
ment of the revenue assessed thereon, which the 
grantor took upon himself to pay Meld by Stuaet, 
C. J., Peabson, J , and Oldeield, J, that the 
grant was null and void and liable to resumption, 
with leference to section 10 of Regulation XIX 
of 1793, and Regulation XLI of 1795, and section 30 
of Act XVIII of 1873, and section 79 of Act XIX of 
1873 Per Spankie, J . — That the question whether 
the grant was null and void with reference to those 
Regulations and Acts did not arise, as the giant, on the 
facts found by the Court below, was not one within 
the terms of those Regulations Jagannath Pan- 
day v Pbag Singh . . I. Ii. R. s 2 All., 545 

30. Peng. Meg. 

XIX of 1793 , 5 10 — Act XVIII of 1873 , w. 
30, 95 (c) — Act XIX of 1873 , ss 79, m (&).— The 
plaintiffs m this suit, zemindais of a certain village, 
sued for the possession of certain land m such village, 
alleging that it had been assigned to a predecessor of 
the defendant to hold so long as he and his successors 
continued to perform the duties of village watchman, 
and the defendant had ceased to perform those duties 
and was holding as a trespasser. The defendant set 
up as a defence to the suit that he and his predeces- 
sors had held the land rent-free for two hundred 
years, and that he held it as a proprietor. Meld that 
such assignment was not a grant withm the meaning 
of Regulation XIX of 1793, Puean Mal v. Padma 

[X. L. R., 2 AIL, 732 

31. Hereditary grant, Presump- 

tion of. — Allowance. — Long enjoyment. — Title. 
— Bom Meg. V of 1827, $ 1 . — Where the plain- 
tiff's ancestors had enjoyed an allowance during four 
successive generations for a period extending over more 
than a century, the legal presumption, m the absence 
of the original grant, is that such giant was hereditary 
The allowance having been continued, by the British 
Government to the plaintiff's grandfather, for the 
same reason for which a village (admitted to be held on 
hereditary tenure) had been continued, and having 
been paid to the plaintiff’s grandfather up to his de- 
cease, and afterwards, as a matter of course, to 
the plaintiff's father, it was held that the enjoyment 
of the plaintiff's grandfather and fathei was piopne- 
tary enjoyment , and as this enjoyment had continued 
uninterruptedly for more than thirty years, that, 
under Regulation V ot 1827, section 1, a statutory 
and indefeasible title to the allowance had been 
acquired Desai Kalyanbaya Hxjkamatbaya v. 
Goveenment op Bombay . 5 Bom., A. C., 1 

32. Hereditary charitable grant. 

— Allowance for temple — Bom Meg. V of 1827, 
s. 1 — Where a charitable grant m connection with a 
temple was proved to have been enjoyed by the incum- 
bent and those under whom he held 'in regular succes- 
sion for more than thirty years, it was held that the 
grantee had acquired a right of property m it under 
Regulation V of 1827, section 1. By Waeden, J.^~ 
Independently of the origin or nature of the grant. 
By Gibbs, J . — In the absence of it being shown to 



( 20G1 ) 


DIGEST OF CASES. 


( 206£ ) 


GRANT — continued 

2. POWER TO GRANT — continued. 

Hereditary charitable grant— continued 

have been a peisonal giant, and by the conduct of 
Government m paying to the several generations m 
succession. Collector or Kheda v Harishaneur 
Tieam . . . .5 Bom., A. C., 23 

3. GRANTS FOR MAINTENANCE. 

33 . ■ — — Nature of tenure. — Resump- 

tion and assessment of lands, — In a suit for assess- 
ment of rent on certain villages the defendant ad- 
mitted that the villages formerly belonged to the 
plaintiffs predecessor, but were given over to them 
for their maintenance. I£e Id that under these ch cum- 
stances the defendant's tenancy was a mere tenancy- 
at-will, which the, plaintiff's predecessor had a right to 
determine at any time. Government © Lall Mo- 
hun Nauth 2 Hay, 136 

34 . Grant by Raja of Paehete. 

— Duration and effect of such grants . — A grant by 
a former Raja of Paehete of a pergunna, part of the 
zemxndan or m 3 of Paehete, to a member of his 
family, held to be a grant for maintenance only, and 
resumption was decreed to the Ra 3 a m possession. 
Semite, — Grants made by the predecessor of the Raja 
in possession, whether in fee or for maintenance, in- 
ure only during the lifetime of the grantor, and 
are not binding on his successor Queers, — Whether 
the zemmdan of Paehete constitutes an indivisible 
estate of inheritance and as such inalienable. An- 
undeae Sing- Deo ©. Dheeraj Gurrood Naraxan 
Deo .... 5 Moore’s L A., 82 

35 . Duration of maintenance 

grant. — Rower of zemindar to resume grant for 
maintenance — Possession of successors of grantee. 
— Land held as a maintenance grant is resumable 
by the zemindar at the death of the giantees 
whether it is m the hands of more immediate, or in 
those of more remote, members of the family, the 
nature of such a grant being to make suitable pro- 
vision for the immediate members, while it prevents 
the zemmdari from being completely swallowed up 
by contmuous demands. The successors of such 
grantee, paying rent to the zemindar, cannot be 
regarded as holding adveisely to him Woodox- 
aditto Deb v . Maeoond Narain Abitto Deb 

[22 W. R., 225 

36. — Charge on ze- 

mindan . — A maintenance grant, claimed to be here- 
ditary, held to be for life only LeTcraj Roy v. Kun- 
hya Singh, 1 L, R ,3 Calc , 210, quoted. A mainte- 
nance grant which the donor directs to be paid by 
his agent out of the revenues of a certain zemmdari 
does not form a charge on that zemmdari. Bib 
Chunder Maniceya Bahadoob v . Is ean Chun- 
beb Thaeub , . . 3 C. L. R., 417 

37. * — Value of land 

enhanced hy irrigation — Where a zemindar granted 
to his mother, m lieu of maintenance, two villages, 
the income of which, upon the introduction of irri- 
gation, was greatly enhanced without any expendi- 


GR ANT — conti nued. 

8. GRANTS FOR MAINTENANCE— continued. 

Duration of maintenance grant— continued. 

ture or labour on the part of the giantee, — Meld, m 
a suit by the giantee for damages against parties 
claiming to have been put in possession of the lands 
of the two villages by the successor of the grantor — 
(1) that in the absence of express words to the con- 
traiy the giant mured for the grantee's life ; (2) 
that as the provision was reasonable the grant was 
binding on the successor of the grantor; (3) that 
the introduction of irrigation not having been con- 
templated at the time ot the grant, might entitle the 
present zemindar to revise and re-adjust the terms 
of the grant, but was no giound tor dispossessmg 
the grantee. Bhayanamma © Ramasami 

[I. Ii. R., 4 Mad., 193 

38. — — Presumption qf 

nature of grant from long undisturbed possession — 
Successive enjoyment for three generations, without 
intei ference, of land granted by a zemmdar to a 
member of his family in lieu of maintenance, 3 usti- 
fies the presumption that the original grant was 
intended to be absolute Salub Zamindar © Ped- 
da Paeib Raju . . I. Ii. R., 4 Mad., 371 

4 POWER OF ALIENATION BY GRANTEE. 

39 . . ■ — Survivorship. — Rights of 

mdow — Grant by Government for maintenance of 
family. — The lands of three brothers having been 
confiscated, the Government afterwards assigned re- 
venue-paying lands for the benefit, m certain pro- 
portions, of the minor son of the eldest brother, also 
of the widow, minor son, and daughter of the young- 
est brother (both these brothers being then de- 
ceased) ; and the second brother, who survived, was 
put into possession of a proportionate part of the 
property. Meld by the Privy Council that the 
widow of the youngest brother, on the deaths of his 
son and daughter, became hy survivorship sole owner 
of the estate so assigned for their and her benefit ; so 
that an alienation of part if made by her could not be 
set aside at the instance of the second brother, who 
failed to show, on the above state of things, that the 
estate was heritable property of the son, as whose uncle 
and heir he claimed. Narpat Singh ©. Mahomed 
Ali Hussain Khan . I. L. R., 11 Calc., 1 

40. Alienation by zemindar. — 

Validity of, against his successor . — A grant of a 
portion of a zemindan by the zemmdar in favour of 
his sister cannot operate independently of her claim 
to maintenance, so as to bmd his successor, though 
the alienation may be binding as against the grantor 
during his life. Maeayaraxa Naxanar ©. Oppax 
Aaoial 1 Mad., 349 

4L Charge in favour of stranger. 

— Perpetual annuity. — A zemindar has no more 
power to charge a perpetual annuity in favour of a 
stranger on the income (of the zemmdari than he 
has to alienate the corpus. Nabaxang-a Devu v. 
Harischandana Devu , . 1 Mad., 455 

See Subbaraxulu Naxae v, Rama Reddi 

[1 Mad., 141 
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4. POWER OF ALIENATION BY GRANTEE 
— continued. 

42. - Grant toy bolder of appan- 

age .J _ Lease for mining purposes — Though t e 
holder of a younger brother’s appanage has no power 
of complete and absolute alienation of propeity, 
which he has only a hunted tenure for maintenance, 
still a lease granted by him is good as between him 
and the grantee and those claiming under the gran-^ 
tor, at least during the grantors life. Mining 
leases, like leases for building, are among those 
which the regulations particularly favour as being 
in their nature such as to require a long time for 
profitable working. Gordon, 

TiKiiENBE Scowls Kowabee . W. B., 1864, <wu 

43 — Grant from person with 

only* temporary interest. — Failure to prove 
n git of occupancy.— In a suit to recover possession 
of debutter land where plaintiff relied upon a»au- 
rasi pottah which had been granted by or with the 
permission of apoojaree no longer in office, the prm- 
cipal defendant claimmg under a lease from the 
eiosting pooiaree, — Held that plaintiff could not 
succeed, m the absence of evidence of a right of occu- 
pancy, indcr section 6, Act X of 1859, and his tatle 
was bad as based upon a grant from a person who 
had only a hunted or temporary intei est m land. 
Gooboo Pebshad Roy v. Bam 

44 Grant toy military authori- 

ties of cantonment land.— Resumption by Gov- 
ernment.— Whete Government had permitted the 
military authorities to use certain land for canton- 
ment purposes, which land was subsequently resumed 
by the Government , — Held that the mihtary _ autho- 
rities had no power to make a grant of the land 
given for mihtary purposes for a period longer than 
the land would lemarn m their possession, and that 
no term of limitation had expired to bar the oidmaiy 
right of Government as a landlord to demand rent. 
RAMeHAJJD V. eOEHSOTOB OE MlBZAIOBE^^ ? 

5 RESUMPTION OR REVOCATION OE 
GRANTS. 

- Mokurarri grant in per- 


geattt — continued. 

5 resumption or revocation of 

GRANTS — continued, 

Amaram grant — continued . 
zemindar. The 'grantees of such a grant, when re- 
sumed, if they remain in possession without payment 
of the assessment which they are lawfully hound to 
discharge, are liable to he sued for such drears of 
assessment. Unili Rajaha Raji YENEATArEBrr- 
MAL Rattze V, Pemmasamy Venxatadry Na 1 © 

[4 W, R., R. c. 5 121 : 7 Moore’s I. A., 128 

. Annual allowance for palM 


Ag — JJU.UJ3.U* M>*** o — — 

netv&tv.—Rwht of resumption m grantoi . A mo- 
kSi tenure granted in perpetuity cannot be 
resumed by the grantor, even if the grantee dies 

ITBET KOOER • « * ’ 

Grant of mokurarri pot- 


tAk.— Rower to resume on death of grantor A mo- 
kurarri pottah granted by a Ra^a of Tippeiah to a 
Ser^of his xamily is, by recognised custom, 
resumabie on the death of the grantor Roor Mook- 
jitree Kooeree 0 . Beer Chunle ^ 

4.7 1 Amaram grant .—Right to 

resume. — Arrears of assessment , Liability for ~--A- n 
amaram grant is resumabie at the pleasure of the 


4Q # - — X3.JJ.JJLM.M1* M**v 

■faxes'— Allowance attached to hereditary office 
Liaht of Government to resume— An annual allow- 
ance for palki huq (palanquin allowance) to the 
holder of the hei editary office of Desai of Broach 
held under a laghir giant charged by former native 
Governments m the land revenues of that pergunnah, 
is incident to the tenure of Desai and is not resum- 
able by Government Government or Bombay v. 
Desai Kallianrai Haroomtjtrai 

[14 Moore’s I. A., 551 

4 ^ ... — — — Grant by Government by 

proclamation. — Revocation of , by proclamation. 

Consent — Resumption , Rower of — Government 

cannot, by issuing a subsequent proclamation, resume 
a giant made by a previous proclamation, inasmuch 
as it cannot, any more than a private person, without 
the consent of the donee, revoke a gift actually made. 
Collector or Ratnagiri 0 . Vyankatrav Naray- 
anStjeye • • . 8 Bom., A. C., 1 

50 Construction, of gift. — Tntal 

custom.— Evidence of intention— la view of the 
circumstances under which an oral lease of villages an 
1 a favourable rate of rent, and of indefinite duration, 
was made by the proprietor, a talukdar, in favour o± 
her daughter, it was held not to he a lease for hie, 
hut to he resumabie at the lessor’s pleasure The 
parties belonged to a tribe (Ahban) appearing to be 
Mahomedan, but m regard to inheritance and main- 
tenance, having customs of its own, which permitted 
the resumption. There was no evidence ot the les- 
sor’s intention contemporaneous with the making ot 
the lease, hut her will, executed within two years 
after and made known to the Government to show 
the future succession to the taluk, contained a bequest 
of the same villages to the lessee, with express reserva- 
tion of power to alter this disposition Meld that 
this was evidence bearing on the question of inten- 
tion. Najban Bibi V Csanl Bibi 

[I.I,.E .10 0 a «, a 38 ! 13ai f: E : M 

51 , Effect of resumption and 

settlement on laktooraj teniues.— After re- 
sumption and settlement a lakhiraj estate becomes, 
to all intents and pui poses, a separate zemmdan held 
from Government m perpetuity, the propnetors ot 
which are, in accordance with the Full Bench ruling of 
the 14th Decembei 1867— Mahomed AJcil v. Asadu* 
msa Bill, B.L.R } Sup. Vol , 774 (9 W R„ 1 )— 
capable of granting portions rent-free, the grantor 
taking such land, with the risk of losing it again, m 
the event of the whole estate being sold fox deiauit 
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GRANT — conti nued 

5, RESUMPTION OR REVOCATION OF 
GRANTS — continued 

Effect of resumption and settlement on 
lakhiraj tenures — continued. 

on the part of the zemindar, Dabee Pebshad v. 
Joy Lall Chowehby . . 12 W, R,, 361 

52. Grant by Hindu Sovereign 

to Hindu temple. — JSfibandha . — Antastha Sadil- 
var. — Kheny Jamabandi Rarbhcure Raiki — 'Reli- 
gious penalty for resumption — The Peishwa, by a 
sanad, dated 1790, granted to an ancestor of the 
plaintiffs, for the support of a Hindu temple, an 
annual cash allowance of R350 out of the “ Antastha 
Sadilvar ” and three khandis of rice out of the 
“Kherrj Jamabandi Parbhare,” to be levied from 
certain mahals and forts mentioned m the sanad. 
The allowances were paid till the death of the 
plaintiffs’ father on the 26th December 1859, -when 
the Collector of Thana stopped them. On the 23rd 
December 1870, the plaintiffs sued to establish their 
right to the grant and to recover six years’ arreais of 
the allowances, j Weld that the grant was irresum- 
able, inalienable, and perpetual It was not a grant 
from the revenues of the State at large or even of the 
zilla, but was made up of certain small special grants 
charged upon the Antastha Sadilvar, produced by 
certain special localities m the zilla Thus the grant 
was essentially localised, and whatever there might 
have been of contingency or variability m the levy or 
application of the Antastha Sadilvar previously to 
the making of the grant, such contingency or vari- 
ability ceased to the extent of the grant from the 
moment of its being made to a Hindu temple The 
religious penalty for the resumption of a royal grant 
made for Hindu religious purposes is sometimes ex- 
pressed m the grant and sometimes omitted from it. 
But its omission does not in any wise derogate from 
the durability of the grant The Hindu law implies 
the religious penalty for resumption, albeit not ex- 
pressed m the sanad A pension or other periodical 
payment or allowance granted in permanence is ni- 
bandha, whether secured on land or not. Quaere , — 
Whether a private individual as well as a royal per- 
sonage may create a mbandha. Collectob oe 
Thana v Habi Sitaeam . 1. 1*. R., 6 Bom., 546 

GRATUITIES, SUIT TO RECOVER, 
-FROM INTRUDER IN OFFICE. 

See Right oe Suit— Oeeice ob Emolu- 
ment . I. Xi. R., 2 Bom., 470 

GRATUITY, NON-DELIVERY OF — 

See Attachment— Subjects oe Attach- 
ment — Annuity ob Pension. 

[I. L. R„ 6 All., 634 

GRATUITY ALLOWED BY GOVERN- 
MENT. 

See Attachment — Subjects oe Attach- 
ment-Annuity ob Pension. 

[I. L. R., 6 All., 173 


GRAZING. 

See Pastubage, Right to — 

[I. L. R., 2 Bom., 1J.0 

GRIEVOUS HURT. 

See Cases undeb Huet — Gbievous 
Hurt 

See Sentence — Cumulative Sentences. 

[I. L. R„ 6 AIL, 121 
I. L. R., 7 AIL, 414 

GROWING CROPS. 

See Limitation Act, 1877, abt 48 (1871, 
abt. 48) . L L. R., 4 Calc., 665 

See Sale eob Abbeabs oe Rent — Un- 
leb-tenubes, Sale oe — 

[I. L. R., 4 Calc., 814 

See Small Cause Coubt, Moeussil — 
Jubisdiction — Moveable Pbopebty 

[5 B. L. R., 194 
5 Bom., A. C,, 90 
24 W. R., 394 

GUARANTEE. 

L Contract of. — Statute of Frauds 

(29 Car . XT), c 3, 5 4—21 Geo. Ill , <?. 70, s 17.— 
A contract of guarantee is a “ matter of contract and 
dealing ” withm the terms of section 17 of 21 George 
III , chapter 70, and therefore such a contract made 
by a Hindu is not affected by section 4 of the Statute 
of Frauds Jagalamba Dasi v Gbob 

[5 L L. R., 039 

2 . Appropriation of payments. 

— Guarantee on advance to limited company . — In 
consideration that the plaintiffs would advance a 
certain sum to a limited company, two of the direct- 
ors agreed that the plaintiffs should repay themselves 
the amount <c from the first moneys received by them 
on account of the said company/’ and each of them 
agreed to hold himself personally responsible for the 
payment of half the amount of anyideficiency of the 
amount realised by the plaintiffs m the manner above 
described At this time the plaintiffs were ,the 
bankers of the company, and were regularly paying 
and receiving money for them. The plaintiffs, in- 
stead of applying the first moneys coming to their 
hands m liquidation of the amount advanced under 
the guarantee, applied such moneys towards the pay- 
ment of other debts due to themselves from the com- 
pany. In an action against the executrix of one of 
the directors, — Held, upholding the decision of the 
Court below, that the plaintiffs, as between them- 
selves and the guarantors, were bound to appropriate 
the first receipts to the payment of the guaranteed 
debt j and that as they had not done this, the guarantee 
was discharged. Nicholls v. Wilson 

[L L. R., 4 Calc., 560 : 3 C. L. R., 361 

3. Custom. — Trade custom vn Rea- 

war. — Payments made by arathdars — Ratification . 
— By a custom of Beawar, a merchant coming there 
from another district is allowed to trade only m the 
name and m the credit of some local arath or bank- 
ing firm which gurantees his dealings, and to which. 
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on the conclusion of transactions, a pann, or memo- 
randum thereof, is sent by the strangei -merchant. 
C coming to Beawai made several purchases m ac- 
cordance with the above custom, using the firm of 0. 
Tm as his «fi On leaving Beawar, he sent 
% fr M a pami, in which all his purchases, except 
the last and largest, under which he had taken no 
delivery and had made no payment, were entered 
On application by the vendors in the last transaction 
to M as guarantors of 0 to make good the 
purchase-money) they at first refused on the> ground 
that the transaction was not entered m the pann sent 
them hnt afterwards- they consented to pay the 
vendors the amonnt of the loss occasioned by Cs 
failure to pay and take delivery. In a suit by S Sr 
M against G to recover the amount so paid, -BeM 
i § the plaintiffs were cognisant of and allowed 
tfeir names to be used m the last transaction, as was 
shown to have been the case m previous transactions, 
they were, according to the custom, liable to the 
vendoX and consequently entitled to recover over 
from the defendant what they had paid , and that even 
if there was no actual authority given at the time of 
The transaction, stiU as the defendant Imd l us«L .toe 
names of the plaintiffs as his guarantors, and had held 
them out as liable to pay on his behalf for the * goods 
he purchased, they were theieby authorised, if they 
thought fit, to make the subsequent payment which 
they°did on behalf of the defendant, or (in other 
words) to ratify the use which the defendant had 
made of their name, and were not depnved of them 
right to do so by their having for a time repudiated 
liability Seth SucwHg** gm 421 

‘ L. B., 6 I. A„ 238 

- Condition precedent.— Charier- 

_ n mi. ~ .3 n v»4-o luT 


party —Damages, Measure of —The defendants, Af 
« / Co., entered into a contract of guarantee, with 
toe plaintiffs, P and C N C $ Co., which was con- 
tend m the following letter ‘‘In consideration of 
vour paying ns on account of C, the owner of the ship 

too?«, chartoed by you to load at Rangoon with 
timber, as per charter-party executed by Tum “d your 
good selves, dated this day, the sum of B31>500, *° 
he naid m advance and in part freight of the said 
vessel payable as follows viz , R18.000 at Calcutta, 
and R3,500 at Bombay for, the disbursement of the 
vessel there,— we hereby guarantee and engage i to 
Md yon harmless against all losses, damages, and 
consequences arising f iom the mon-perfornnaince ofi^an.y 
of the acts, covenants, oi agreements to he done, 
kept observed, or performed by or on the part of 
the said C. in terms of the said charter-party ; and 
we further agree to allow you interest at the late > of 
10 ner cent, per annum, to be charged by you for the 
said advance m the event of its being refunded by 
U3 , We also agree to see the voyage ^performed by 
toe said vessel in full terms and colons of the 
said charter-party this day executed by C. in your 
fororm” To this the 'plaintiffs replied on the same 
day ‘‘In consideration of your having guaranteed to 
keep us harmless for the advance made by us to C., 
owner of the ship Caroline, against freight of that 
vessel, to he eained by her on the anticipated voyage 


GUARANTEE.— Condition precedent— cos- 
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from Rangoon to Bombay, with a cargo of timber, as 
per charter-party executed this day between ourselves 
and the said C as per your letter of guarantee dated 
this day, we hereby agree and engage ourselves to 
make yon over a mortgage-bond on the British barque 
Moulmem of 305 tons, executed m Moulmem by the 
said C. in favour of M B of Rangoon, for certain 
debts due to him by the said C , duly transferred to 
you free from N' B ’s claim on the said barque Maul- 
mew ” The charter-pai ty was of even date, and was 
made by C. on the one part and the plaintiffs on the 
other part, and it was thereby agreed that the ship 
Caroline , “being tight, strong, and staunch, and m 
every way fitted for the voyage, and now at Bombay, 
shall with all convenient despatch pioceed to the port 
of Rangoon in British Burma, or so near theieto as she 
may safely get, and there load from the charterer s 
agents or their order a full and complete cargo of tim- 
ber.” &c , “ and being so loaded shall proceed to Bom- 
bay,” &c , “ and deliver the same on being paid freight 
in the manner below at and after the rate, &c , the 
aet of God, &c , excepted” The freight to he paid 
as follows “R18,000 m Calcutta on the signing of 
this charter-party, R3,500 also in advance at Bombay 
towards defraying the disbursements of the vessel at 
that port, and the balance to be paid by transfer on 
account and to credit of JV R of Rangoon for money 
due and owing to him by the said C , &c. And 
the said C hereby hinds himself,” &c , “that the said 
vessel Caroline shall he ready to leave Bombay with- 
out any delay immediately upon the disbursements 
"being satisfied ; and m case she cannot leave the said 
port of Bombay within such time as shall be con- 
sidered reasonable, or is otherwise detained either at 
Bombay aforesaid %r at Rangoon, except for or by 
such causes as the acjt of God/* &c., “ then and m 
such case this charter-party shall be considered null 
-and void, and the said charterers shall he entitled to 
"recover from the said C,his heirs and repiesentatives, 
the aforesaid sum of R21,500, together with interest 
thereon, calculated from the date hereof, at the rate of 
10 per cent per annum The charterers to have the 
option of cancelling their charter-party in the event 
of the vessel arriving at Rangoon in a disabled state, 
and the time for repairs to make the ship seaworthy 
m every respect exceeding twenty-five days. Penalty 
foi non-performance of this agreement, the estimated 
amount of freight.” The plaintiffs were acting on 
behalf of N B , and the defendants on behalf of C. 
durrno- the whole of this negotiation, and C. was at 
the time largely indebted to JSf R. The ship Caroline 
turned out to he unseaworthy, and the charter-party 
was not earned out In an action by the plaintiffs 
against the defendants on the guarantee,— Meld ! that 
the covenant to transfer the mortgage of the Moul- 
mem was independent, and not a condition precedent 
to the plaintiff’s light of action. Meld, also, on 
the facts, that the representation m the charter- 
party that the Caroline was, while lying at Bombay, 
« tight, strong, and Btaunch,” &c., amounted to a 
contract that the ship should be so and the de- 
fendants’ guarantee covered it. Meld also that the 
defendants not being parties to the charter-party, 
and not having bound themselves to any assessment 
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of damages, weie not called on to pay the penalty 
specified in the last clause of the charter-party, but 
that the damages against them must be the actual 
damages which the plaintiffs on If B *s behalf suffered 
in consequence of C*s breach of contract, —that 
is, R21,5Q0 paid under the conti act, and the balance 
of freight that would have gone to reduce N Bfs 
debt and interest on both sums fiom the date of the 
contract. The plaintiffs, however, claimed a less 
sum than these damages would amount to, and there- 
fore the plaintiff s’ claim was decreed in full. Pres- 
TOMJEE DhUNJEEBHOY V GREGORY 

# [1 Ind. Jur., 1ST. S., 412 

5. Surety. — Disclosure — Material 

fact.'— Contract Act , s. 142 — AT. was declared the 
highest bidder at a sale of an abkan farm f oi three 
years, and his bid was accepted subject to his fur- 
nishing the security required by the conditions of 
sale Having failed to furnish security, the iarm was 
re-sold at a loss of R4,875, and M became indebted to 
Government in that amount. On the re-sale, M. was 
again declared purchaser, and being unable to furnish 
the necessary security. If. was accepted as his surety 
for the due fulfilment of the conditions of the lease to 
he performed by M. N did not enquire and was not 
informed by the Collector as to the debt due by M. 
when he executed the surety bond. BLeld > m a suit to 
enforce this bond (which was executed before the Con- 
tract Act, 1872, came into force) against AT, that N. 
was not discharged by reason of the fact that the in- 
debtedness of AT. was not disclosed to him by the Col- 
lector. Secretary of State tor India v Nila- 
mekam Pillai . . I. Xi. R., 6 Mad., 408 

6. Intention of parties. — Bond fide 

endeavour to perform engagement. — Penalty. — When 
a third person voluntaiily consents to incur liability 
on account of another, and binds bimself m a penalty 
for the due performance of his engagement, the nice 
technicalities of English law are not applicable, but 
the real intention o± the parties must be looked to. 
In this case, there having been a bond fide endeavour 
on the part of the respondent fairly to perform his 
engagement, and there having been a disposition on 
the part of the appellant to throw obstacles m tbe 
way of the performance, in order to obtain payment 
of the penalty consequent on non-performance, the 
appeal was dismissed Ram Gopal Moqkerjee v 

~[^ ^ SEYR 

[2 W. R., P. C., 43 : 8 Moore’s I. A., 239 

7. Unascertained amount. — Pro- 

mise to pay debt of another. — A promise to pay a 
debt of a third person may be binding although the 
amount may not be ascertained at the time. Pea- 
REE LALL ShAHA V. WOOMESH CHUND EE MOZOOM- 

dae .... ,9 W. R., 140 

8. Effect of guarantor signing 

voucher as surety. — Where a surety for the pay- 
ment of the price of goods sold to another person 
signs as voucher for them, that fact does not alter his 
position as surety or make him primarily responsible 
for them. Aguilar v. Woomesh Chunder Shaw 

[22 W. R., 209 


GUARANTEE — continued 

9. Recommendation to lend 

money. — Liability to repay — A mere recommenda- 
tion by one party to another to lend money to a third 
party does not operate as a guarantee nor render 
the first party liable to repay the loan. Juggat 
Indar Naeain Roy Chowdhry v Nistabinee 
Dassee . . 24W. R., 446 

XO. Construction of contract 

guaranteeing conduct of person employed 
as agent of the guarantor— Liability for loss 
resulting from such agenfs misconduct towards his 
employe t . — Upon the construction of an agreement 
guaianteemg an employer against loss by tbe miscon- 
duct of a person employed as agent of the guarantor, — 
Bald that the loss, to be recoverable in a suit agamst 
tbe guarantor, must be shown to have arisen from 
misconduct on the part of the agent m connection 
with the business of the agency, and to be within the 
scope of the agreement The khezanchi of a District 
Treasury guaranteed the Government agamst loss 
ansing from the misconduct of the stamp darogah, 
appointed as his agent The latter became a party to 
frauds by putting off upon the public forged stamps, 
in addition to the genuine ones issued from the Trea- 
sury, into which, however, all the proceeds of sales 
were paid. The darogah, on whose indent the stamps 
were issued, made the proceeds appear to correspond 
in his accounts with the value of the stamps issued to 
Trnn • but, under cover of tbe above payment, he mis- 
appiopnated certain genuine stamps JBeld that al- 
though the guaiantor might not be responsible in 
respect of tbe forgery of tbe stamps, yet be vras re- 
sponsible on his agreement by reason of tbe misap- 
propriation of the genume stamps, and the false ac- 
counts rendeied, and that losses, which in the first 
instance weie caused by tbe forgery, were brought 
within the scope of the agreement by the fact of snch 
misappropriation and false accounting. Sri Kishen 
v. Secretary oe State tor India in Council 

[I. L. R., 12 Calc., 143 
L. R., 12 I. A., 142 
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GU ARBI AW — continued. 

■■ ad litem. 

See Majority Act, s 3. 

[I. X*. R., I Calc., 388 

See Lunatic X. L. R., 6 Mad., 380 

See Practice — Civil CASES— INTERROGA- 
TORIES . I. If. R„ 10 Bom., 167 

— ■ Alienation by— 

See Limitation Act, 1877, s 7 (1871, s 7) 
[X. L. R., 4 Calc., 523 

- Ancestral business carried on 

for benefit of infants by— 

See Hindu Law — Joint Family — Debts 
and Joint Family Business 

[I. Ii, R., 3 Calc., 738 

of child of Christian father and 

Mahomedan mother. 

See Custody op Children. 

[10 B. L. R., P. C., 125 

Order rejecting application for 

removal of— 

See Appeal— Acts— Act XL op 1858. 

[7 B. Ij. R., Ap., 9 

1. APPOINTMENT, &o 

1. : Application to appoint guar- 

dian. — Minor, — Act IX of 1861, ss 1 and 6 — Rre- 
mous application which had been refused . — A Court 
is not precluded from entertaining a fiesh application 
for the guardianship of a minor under section 1, Act 
IX of 1861, hy the circumstance that a previous 
application of the same sort has been refused. Nehalo 
u Nawal . . . . X. L. B., 1 AIL, 428 

2. Infant — Rower of 

High Court — Application by petition without suit — 
On an application made on petition without suit for the 
appointment of a guaidian of the peison and property 
of an infant, the Court Receiver was appointed Re- 
ceiver, and the property was ordered to be handed 
over to him with liberty to him to sell it and invest 
the proceeds m Government paper, and the matter 
was referred to the Judge m chambers for enquiry as 
to the proper person to he appointed guardian. In 
THE MATTES OP BlTTAN . I. L. R., 2 Calc., 357 

3. — » Guardianship of female 

minor. — Mahomedan Law. — Beng. Reg. X of 1793 , 
^ 21.— Act XL of 1858, s 21 — Act IX of 1861.— 
The effect of section 21 of Regulation X of 1793, 
and of section 27 of Act XL of 1858, is that no per- 
son other than a femalo shall m any case be entrust- 
ed with the guardianship of a female minor. Meld, 
therefore, where a Mahomedan mother had by marry- 
ing a stranger forfeited her right to the guardian- 
ship of her children, that in the case of her female 
children their grandmother was entitled to be appoint- 
ed guardian to the exclusion of male relatives And 
the fact that the proceeding in which the right is 


GUARDIAN— continued. 

1. APPOINTMENT, &C continued 

Guardianship of female minor — continued . 

sought to be established is under Act IX of 1861 does 
not affect the rule. Fuzeehun v. Kajo 

[I. Ii. R., 10 Calc., 15 

4. ■ ■ ■ ■ Guardianship of estate of 

minor paying revenue to Government. — 
Madras Reg V of 1804, s 20, — Madras Reg X of 
1881, s. 3 — Minor — Estate paymq revenue to Gov- 
ernment — Jurisdiction of District Court — A Dis- 
trict Court has no jurisdiction under section 20 of 
Regulation V of 1804 and section 3 of Regulation X 
of 1831 to appoint a guaidian of the estate of a minor 
when the estate pays revenue to Government Ex 
PARTE SUBRAMANYAN . I. Ii. B., 6 Mad., 187 

5. Guardianship of children of 

deceased husband. — Act XV of 1856, s 3.— Re* 
marriage of Hindu widow . — On the re-marnage of a 
Hindu widow, if neither she nor any other person has 
been expressly constituted by the will or the testa- 
mentary disposition of the deceased husband the 
guardian of the child, and such child has pioperty of 
his own sufficient for his support and education whilst 
a minor, such child should ordinarily he regarded as a 
child <c who has neither fathei nor mothei ” m the sense 
of section 3 of Act XV of 1856, and m such a case a 
proper male relative of the deceased husband should 
ordinarily be appointed guardian of such child in 
preference to his re-married mother. Khushali v. 
Rani . . . . I. X». R., 4 AIL, 195 

0. Guardianship of minor co- 

sharers. — Act XL of 1858.— Guardian and 
minor — Relation of manager of joint estate to co- 
sharers under age , — A co-sharer m ancestral family 
estate, under the Mitakshara law, the co-propiietors 
being minors, though he may have power to manage 
the estate, is not m consequence the guardian of 
such mmois for the purpose of bindmg them hy the 
execution of a bond charging the estate nor is the 
eldest male member of the family, being of full age, 
guardian of such mmois for the puipose of defending 
suits brought against them for money advanced m 
respect of the estate, unless he has obtained a certifi- 
cate of administration under Act XL of 1858, section 
3 That Act shows that he is not guaidian of the 
minors, the care of whose persons and property 
(unless taken under the protection of the Court of 
Wards by section 2) is subject to the jurisdiction of 
the Civil Courts Durgapersad v. Keshopersad 
Singh , I. L. R„ 8 Calc., 656 * IX C. L. R., 210 

[L. R., 9 I. A., 27 

7. Guardian ad litem, — Court m 

which suit is proceeding — Guardians ad litem 
should always he appointed by the Court in which 
the litigation is pendmg. Anonymous 

[5 Mad., Ap., 8 

8. Appointment of 

mother where there is not male relative suitable — 
In the absence of a competent and unobjectionable 
male relative, ready and willing to act as guardian 
ad litem of an infant, the mother of the miant may 
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GUARDIAN - — continued 

*1. APPOINTMENT, &c — continued. 
Guardian ad litem — continued . 
be appointed such guardian, if there he no objection 
to her on any ground but that of her sex Ik the 
matteb or Dahappa e ih Subeav * 1 Bom., 134 

0. — i — — Appointment by 

Judge w default of relative — Act XL of 1858 — 
Civil Procedure Code , 1882, s 443 — If no friend or 
relative of a minor defendant is willing to take out a 
certificate under Act XL of 1858, and appear as 
guardian foi the infant, the Judge should appoint 
an officer of Court, or some respectable nominee or 
nominees of the minor, guardian to defend the suit. 
Babaji bin Kusoji v Maruti, 11 Bom,, 182 , and 
Dhoniba Lalcshman v Kusa, 6 Bom , 219, cited and 
followed. Issue Chuhder Gupto v Nobo Kbisto 
Gupto . . . . . 7 O. L. R., 407 

10, — Next friend — 

Uncle — Nephew — Mahomedan law — The rule of 
Mahomedan law that an uncle cannot be the guardian 
of the property of a minor, does not prevent an uncle 
from representmg his infant nephew under the Code 
of Civil Procedure as next friend in a suit. Abdul 
Babi v . Rash Behabi Pal . 6 0.L. R., 413 

1L Suit ag ai ns t 

person not appointed guardian by Court . — Neither 
the Code of Civil Procedure nor the proviso of sec- 
tion 3 of Act XL of 1858 gives a plaintiff any power 
to institute a suit against a person named by himself 
as guardian ad litem on behalf of a minor, nor when 
he has done so do they give to the Court the power 
of transferring, by a mere order made ex parte, such 
an irregular proceeding into a suit against the minor. 
Gubu Chubh Chuckeebutty v Kali Kisseh 
Ta&oee . . . I. Ii. R., 11 Calc., 402 

12. * Minors 3 Act, XX 

of 1864 — Act XV of 1880, $. 3. — Appointment of 
guardian ad litem . — Civil Procedure Code , 1877, 
ss 456-458 — Costs . — Where no administrator of 
the estate of a minor is appomted under Act XX of 
1864, there is no objection to the appointment of a 
guardian ad litem under section 443 of the Civil 
Procedure Code (Act X of 1877, as amended by Act 
XII of 1879) for the purpose of defending a suit 
against the minor Act XX of 1864, section 2, has 
no hearing on the case of a next fnend or guardian 
ad litem not claiming charge of the minor’s estate. 
Neither Act XX of 1864 nor the Civil Procedure 
Code (Act X of 1877, as amended by Act XII of 
1879) empowers any Court to appoint a person against 
his or her will to be a next friend, guardian ad 
litem, administrator of the estate, or guardian of the 
person of a minor. Section 458 of the Civil Proce- 
dure Code (Act X of 1877) is not, so far as regards 
payment of costs, applicable to any person appointed 
to act as guardian ad litem without his previous assent. 
Section 3, clause b, of Act XV of 1880 preserves 
jurisdiction to a Court to try a suit against a minor, 
notwithstanding the appointment of one of its officers 
to be the minor’s guardian ad litem. Tbe decision in 
Mohm Ishivar v. HaTcu Pupa, I. L. P., 4 Bom., 638, 


GU ARDIAN" — continued . 

1. APPOINTMENT, Ac.— continued. 

Guardian ad litem— continued 

is superseded by Act XV of 1880, section 3, clause 
b, m so far as that decision affected officers of the 
Court appointed guardians ad litem -under section 456 
of Act X of 1877, as amended by Act XII of 1879. 
Jalow Muiji v . Chhaga^ Raichahd 

[I. I*. R.j 5 Bom., 306 

13. Nazir of Court. — Minors 3 Act, 

XX of 1864 — Bombay Civil Courts Acts, XXV of 
1869 and X of 1876 — Officer of Government — Col - 
lector — Public Curator under Act XIX of 1841 . — 
The nazir of a Civil Court, who is appointed guar- 
dian of the* estate of a minor under Act XX of 
1864, is not an officer of Government withm the 
meaning of section 32 of Act XIV of 1869, as 
amended by section 15 of Act X of 1876 An officer 
of Government, in. order to come within those enact- 
ments, must be a party to a suit zn his official capa- 
city The only officers of Government whom Act XX 
of 1864 contemplates as guardians of the estate of 
a minor in their official capacity, are the Collector 
of the district and the public curator, appomted 
as such under Act XIX of 1841. A Subordinate 
Judge who, under section 456 of the Civil Procedure 
Code (Act X of 1877, as amended by section 73 
of Act XII of 1879), appoints the nazir or any other 
officer of his Court to act as guardian of a minor 
plaintiff or defendant in a suit in his Court, has 
no jurisdiction to hear it and pass a decree against 
that officer as guardian ad litem of the minor. 
TnmbaJc Nmbayi v. Shwram, I. L. P , 4 Bom , 
642, note, followed. Mohaf Ishwab v. Haku Rupa 
[L I/. R., 4 Bom., 638 

14. Certificate of administra- 

tion of minor’s estate. — The Minors ’ Act, No , 
XX of 1864, — Default in appearance as indicating 
consent. — Procedure — An order for the issue of a cer- 
tificate of administration to any particular individual 
under Act XX of 1864 ought not tp be made until 
it is ascertained whether that individual is willing to 
take it. Where an order for the issue of a certificate 
of administration was made on default of the mother 
of the infant to appear and show cause why the certi- 
ficate should not be issued to her, — Held that such 
default m appearance ought not to be accepted as 
an assent to the issuing of the certificate to the non- 
appearing party. If no relative or friend of the 
minor can be found who is willing to take out a 
certificate, the District Judge should name some 
officer of his Court or some respectable nominee of 
the suing creditor of the infant. Babaji v. Mabuti 

[I I*. R,, 5 Bom,, 3X0 

2. DUTIES AND POWERS OF GUARDIANS. 

15, Filing accounts of estates. 

— Payment of debts barred by lapse of time , — 
Guardians appointed by Civil Courts ought to file 
the accounts of their estates annually as required 
by law. A guardian is not necessarily accountable 
I for sums paid by bun in dischaige of debts barred 
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GU AUDI AN — continued. 

2. DUTIES AND POWERS OE GUARDIANS 
— continued 

Piling accounts of estates— continued. 
by limitation. Choytohby Chutteksax Sk&h_m 
GoVEBFMEHT . . • . 3W. K., Ol 

Accounts and inventory. — 

Minors 9 Act (XX of 1864), ss 6 and 16 —The per, 
son appointed administrator to a mmoi s estate 
under section 6 of the Bombay Minors Act (XX ot 
1864) is not liable to furnish an inventory and ac- 
counts under section 16 of the Act. Y all ael bias 
Hibachajsd v . Goealdas Tejibam a 

[3 Bom., A. C/., o» 

Yl - Property of minor in hands 

of Court —Brother's right to receive and apply 
funds -Where the Court has taken the property of a 
minor into its own hands, the guardian appointed 
bv the Court, and not the brother, is the light party 
to receive and apply the money granted by the Court 
to defray the expenses of the kurnobade 'ana mar- 
riage of the ward. Monemothomh Dey v 
Atjshootosh Dey . • 1 Ind. Jur., 3 ST. S., 24 

Testamentary guardian — 

Regulations previous to Act IX of 1861— Power 
of District Court over guardian deriving author- 
ity from will— A testamentary guardian applied 
to the District Court for permission to remove his 
wards for the purpose of haying them educated 
Meld that as the guardian derived his authority 
from the will of the minor’s father, and did not 
come within the meaning of the Eegulations and Acts 
previous to Act IX of 1861, he could not thus apply 
to the District Court. Sashadby Aiyahgae *. 
Pebia Natchiab alias Pabwatha Vubthani 
Natchiab 8 Mact ’ ^ 


19 __ - Arrangements for minor’s 

education. — Collector as guardian.— Act XL of 
1858 s 12— A Collector appointed guardian, under 
*ection *12, Act -XL of 1858, has powei to make ar- 
rangements for a minor’s education and is not so 
far amenable to the jurisdiction of the Civil Courts 
Bameitoba Bhuttachaejee Collects oe BaJ' 
SHAYHYE ... * . 14 W.B., 113 

20 - - Acts of guardian as repre- 

sentative of minor in amt, -Admissions m 
suit hv or against minor— It is incumbent upon a 
Court which is called upon to try an issue between 
a person of mature yeais and an infant, to take care 
that facts essential to his adversary s case are not 
unadvisedly admitted on behalf of the infant. The 
Court should take nothing as admitted agamst an in- 
fant party to the suit unless it is satisfied that the 
admission is made by some one competent to bind 
the infant, and fully informed upon the facts of the 
matter m htigation. Abdul Hye v. Banee Pee- 
shad R., 228 


SSL 


Improper con - 


duct of suit brought against minor.— Fraud— -Sup 
vression of facts in favour of minor— S., ‘for sett 
and as guardian of C„ a minor,” was defendant m a 


guardian — continued . 

2. DUTIES AND POWERS OE GUARDIANS 

— continued . 

Acts of guardian as representative of 
minor in suit — continued. 
suit for debt brought by A In that suit, a part 
payment of the debt by B to A. on account ot C 
was suppressed, a personal decree was given against 
the minor, and, m execution of that decree, certain 
property belonging to the minor was sold Reid, m 
a subsequent suit by the mmoi, that the latter was 
entitled to have the deciee and the subsequent sale 
set aside, as agamst a purchaser with notice, on the 
ground of fraud. Geish Chustdeb Mooeeejee £ 
R. 9 l/ 


ft Decree 


22. — — ■ - y 

mmor, Sale under —Suit to set sale aside on ah 
taming majority , Ground for — Procedure —Where 
a decree has been made agamst an infant duly re- 
presented by bis guardian, and the infant on attain- 
ing his ma^outy seeks to set that decree aside by a 
separate suit, he can succeed only on proof of fraud 
or collusion on the pait of Ins guardian If the in- 
fant desire to have the decree set aside because any 
available good ground of defence was not put for- 
ward at the hearing by his guardian, he should apply 
for a review If the decree were an ex parte one, 
the procedure adopted should be that given m the 
Civil Procedure* Code ior setting aside ex pai te de- 
crees Baghubae Dyal Sahu v Bhikya Lal 
Misseb . • « • L Xi. R., 12 Calc., 69 


23. 


Sale under de- 


cree m suit where minor is not properly repi esent- 

ec l X sale under a decree m a suit in which the 

minor was not properly represented is not valid, 
JOTGEE LAI* «• SHAM LAM, MlSSEB^ ^ ^ ^ 

24 — Power of lawful 

without imputation of fraud or collusion, and that 
such deciee would have uo elect, and will not ^be 
binding on the minor or against his 
KHOOSHALO V. SUBOOEH . . A Algra, HO 

25. Acts of guardian Low far 

binding on minor. — Payment before certificate 
granted -Reid that the act of the gnato was 
binding on the minor, unless it be proved that it was 
an unreasonable one, and that the payment by the 
debtor before any ceitihcate was obtained was not an 
invalid payment. Motee Bam Sahoo^.Khuleel^ 
O Oil. AH & ’ 

- Power of dealing with, pro- 


perty of minor .—Brother managing family.- 
Corner of, to act for minor.—. A ttrotLer acting as 
manager of the family property and fra the benefit 

of the minors, although he bas not obtained a cerb- 
ficate of guardianship under Act XL of 18 58, may 
make a temporary alienation of the family property 
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GUARDIAN — continued. 

2 . DUTIES AND POWERS OF GUARDIANS 
— continued 

Power of dealing with, property of minor 

— continued 

for necessaiy purposes and for the benefit of the 
minors. Lalla Seetul Pershad v. Chafe Khan 

[2 N. W. s 428 

27. * Sale by guar- 

dian without certificate — Invalidity of sale. — Re- 
fund of purchase-money. — A sale made by a guai- 
dian without the sanction of the Court, required by 
Act XL of 1858, section 18, is made without power, 
and is therefore invalid, even if the pui chaser has 
acted honestly and paid a fair price. In such a case, 
where possession was ordered to be restoied with 
mesne profits, it was made contingent on repayment 
to the purchaser of so much of the purchase- money 
as had been applied to the benefit of the mmoi’s 
estate Surut Chunder Chatterjeb v. Ashoo- 
tosh Chattebjee . . ,24 W. R., 46 

28. * — Sale by guar- 

dian — De facto and de jure guardian — • Transaction 
beneficial to minor. — Where a deed of sale was 
executed by a de facto guardian of certain minors, 
and the consideration-money was 1 duly applied for 
the benefit of the property, and the transaction was 
found to he a necessary one and beneficial to the 
minors, the mere fact that the manager was not de 
jure guardian is not sufficient to invalidate the trans- 
action. Gufga Pershad v Phool Singh 

[10 B. Ii. R., 368, note: 10 W. R., 106 

29. — Alienation by de 

facto guardian ivithout certificate under Act XX of 
1864 . — Alienations for family purposes of the ances- 
tral estate by a Hindu widow (tbe mother of a minor 
son), though she was not appointed an administratrix 
under Act XX of 1864, upheld as made by a de facto 
manager. Bai Amrit v Bai Mafik . 12 Bom., 79 

30. Rowers of de facto 

guardian to grant leases — A de facto guardian has 
not in that capacity larger powers than one appointed 
under Act XL of 1858, and is therefore not com- 
petent to grant a lease for ten years without an order 
of Court previously obtained Khettur Nath Dass 
v. Ram Jaeoo Bhuttacharjee . 24 W. R., 49 

3L Rowers of de facto 

guardian. — Minor — Act XL of 1858. — No greater 
powers can he exercised by a de facto guardian who 
has not legally completed his right to manage a 
minor’s estate, than can be exercised by a guardian 
duly appointed under Act XL of 1858, with reference 
to which Act his powers must be determined 
Abhassi Begum v. Rajroop Koofwar 

[L It. R., 4 Cale^ 33:2 C.L. R„ 249 

32. Alienation by 

guardian without certificate. — Return of property to 
ward. — An alienation by the natural guardian of a 
ward’s immoveable estate made without having ob- 
tained a certificate under the Minors’ Act is invalid. 
The Court, while declaring such an alienation invalid, 
will, under special circumstances, order the ward to 

II 


GUARDIAN — continued. 

2 DUTIES AND POWERS OF GUARDIANS 
— continued 

Power of dealing with property of minor 

— continued 

repay the amount of the purchase-money paid to the 
guaidian, before setting aside the sale and directing 
the alienated property to he made over to the w r ard. 
Bai Kesar v Bai Gafga . 8 Bom., A. C„ 31 

See Muthoora Doss v. Kafoo Beharee Singh 

[21 W, R., 287 

33. ■ — — Compromise by 

guardian with certificate — Rroof of sanction of 
Court — Before accepting a compromise, affecting 
rights m immoveable property, tendered m special 
appeal by a guardian appearing under a certificate on 
behalf of a minor, the Court reqniies the certificate- 
holder to procure the consent of the Couit, by which 
the certificate was granted, to the filing of the compro- 
mise Sheofunduf Singh v. Kahsa Kooer 

[6 N. W., 179 

34 # Transaction by 

guardian without sanction of Court —Act XL of 
1858 , s. 18 —A suit to recover possession of the plain- 
tiff’s share of certain ancestral property, which had 
been pledged by her mother as guardian and other re- 
latives during her minority for a sum of money lent 
on a bond, on which the obligee afterwards obtained 
an ex parte decree declaring the property mortgaged to 
be liable in satisfaction thereof, having been dismiss- 
ed by tbe first Court, tbe order of dismissal was upheld 
by tbe lower Appellate Court* tbe plaintiff then 
preferred a special appeal Held that, although the 
guardian had not obtained the sanction of the Court 
under Act XL of 1858, section 18, the irregularity 
ought not to prevail where the mortgage transaction 
was a proper one, and there was subsequently a decree 
in a suit in which the minor was represented under 
which the property was sold. Aheutooffissa v. 
Goluoe Chufber Sen . . 22 W. R., 77 

35 . . — — - — — — * Act XL of 1858, 

s. 18 —Sale without sanction of Court,— Transac- 
tion for benefit of minor's estate. — -In order to save 
certain property from sale in execution of a decree 
obtained upon a mortgage executed by tbe father of 
three brothers, of whom one was a minor, the other 
two brothers, one of whom had, under Act XL of 
1858, obtained a certificate of guardianship to the 
minor brother, executed a mortgage of certain other 
property m order to raise money and pay off the de- 
cree-holder. Upon the latter mortgage the mort- 
gagee obtained a decree and sold tbe properties covered 
thereby. No sanction had been obtained by the 
guardian to encumber the minor’s estate Held, on 
the authority of Ahfutoonmssa v. GolucJc Chunder 
Sen , 22 W. R 77, that the transaction having been a 
proper one, the minor was not entitled to have the 
sale set aside on the ground that sanction had not been 
obtained under section 18 of Act XL of 1858, to the 
mortgage. Tie Koer v Roy Anund Kishore 

[10 C. X,. R. s 547 

30. .. — Act XL of 1858, 

a. 18.— Rower of guardian of minor to mortgage 

Sx 
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minor’s $1 operty. — Rate of interest — A guardian to 
whom a certificate had been gi anted under Act XL of 
1858 having obtained, under section 18, an order 
of a Court authorising the raising of money by 
mortgage of the minor’s immoveables, mortgaged 
accordingly. In the order so obtained, the rate 
of interest at winch the money was to be raised 
was not specified On a question whether, there 
being no proof of the necessity or expediency of 
agreeing to pay interest at a rate so high as eighteen 
per cent , the agreement to pay at this rate was right- 
ly set aside by tbe High Court, which decreed interest 
at twelve per cent. Meld that the proper con- 
struction of the order, and the one most favourable to 
the lender regarding the rate of interest, was, that the 
guardian was authorised to borrow only at a reason- 
able rate of interest; and that consequently the decree 
of the High Couit was right. Gang-apershab Sahu 
v Mahabani Bibi 

[I. Ik E., 11 Cale., 879 : Ik B. 9 12;i. A., 47 

37, — Minor , Interest of, 

not represented — Partition of joint property m 
which minor was interested — In a suit between co- 
propnetors, plaintiffs sought to recover exclusive pos- 
session of a mouzah which they claimed to have de- 
rived in a partition made some years before, and to 
have enjoyed it under the terms of that partition un- 
til they were dispossessed from it by defendant No 1, 
one D. IV, who, on the other hand, denied that he had 
more than a 4-anna share, alleging that plaintiffs were 
not entitled to the whole mouzah, and that the paiti- 
tion had been fiaudulent and had been effected while 
he was a minor. It appeared that no formalities had 
been observed m coming to the paitition, and no re- 
cord preserved of the proceedings except a list re- 
presenting the^ result arrived at, that the division 
was effected simply on reference to a thakbust map, 
an average rental pei bigah taken as the basis there- 
of, and a number of bigahs allotted m proportion to 
each individual’s shaie. None of the ordinary pre- 
cautions were taken for tlie protection of the interest 
of minors. Meld that the partition was not made m 
such way, and under such cncumstanees, as to he m 
itself obligatory on the nunoi, who had the option of 
repudiating its when he came of age or withm a 
leasonable period after that date Meld, also, that the 
minor could only be held to have accepted the parti- 
tion if he had acted m such a way to the plaintiffs as to 
lead them naturally to suppose k that he had done 
so. Kalee Sunkur Sannyal v. Denendronath 
Sannyal .... 23 W. R.,68 

38. Refusal of Court 

to sanction compromise on behalf of minor — The 
acts oi guardians on behalf of mmois must show the 
strictest good faith, and must he based on consideia- 
tions of actual necessity and advantage, not on calcu- 
lations of possible benefit In this case the Court 
refused to sanction A compromise effected between the 
guardian and the widow by winch the minor received 
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immediate possession of half the property as eonsidei - 
ation for the surrender of the reversion of the other 
moiety, no mteiest or advantage to him being shown 
m the arrangement Bodh Mull v Gouree 
Sunkur . . . . .6 W. R., 16 

39. Power of, to alien- 

ate minor's lands in perpetuity — A guaidian can- 
not grant his ward’s lands in perpetuity except on 
clear proof of benefit to the nunoi. Oddoyto 
Chundee Koondoo v. Prosunno Koomar Bhut- 
TACHARJEE .... 2 W. R., 325 

40. Power of com- 

promise — Onus of proof — Where it is alleged that a 
deed of compromise was beneficial to a minor m a 
transaction involving a surrendei of tbe minor’s title 
m a large estate for a very inadequate maintenance, 
and ber waiver of the lights of appeal and cross- ap- 
peal, the onus of proving that such a deed was bene- 
ficial to the minor is on the party making the allega- 
tion. Roshan Jahan v, Enaet Hossein Enaet 
Hossein v Roshan Jahan . . 5 W. R., 5 

41. * Effect on minor’s 

estate of bonds for money raised for minor's benefit. 
— A nunoi ’s estate is not liable under bonds contract- 
ed by his guaidian otherwise than for the minor’s 
benefit, and without legal necessity Deoputtee 
Koonwar v. Dhamqo Lall 11 W. R., 240 

42. Power of mother 

to compromise . — A mother as guardian has no power 
to make a compromise on behalf of a minor daughter, 
unless the compromise is beneficial to the daughter’s 
interests, Roushan Jahan v . Enaet Hossein 

[W. R., 1864, 83 

43. — — « Test of validity 

of transaction — The test of the validity of a trans- 
action effected by a guaidian is whether it was be- 
neficial to the minor Lalla Boodmull v Lala 
Goubee Sunkur . 4 W . R., 71 

44. , — Power of binding 

minor's estate for debt. — Salem execution of decree. 
—A sale m execution of a decree against an adoptive 
mother is good as agamst the adopted son, when 
made, not personally, but as guardian of the adopted 
son, and not for a personal debt, but for payments 
made by co-sharers of Government revenue on ac- 
count of the adopted son to preserve their 3 omt pro- 
perty. The estate of the adopted son is not liable for 
a debt without proof that the debt is other than per- 
sonal Roopmonjooeee Chowdhbanee v, Rasc- 
LALL SlROAR. GREESH CHUNDER LAHOBEE V. RaM- 

lall Sircar . . . . 1 W. R., 144 

45. Mother — Power 

to bind sons . — A mother can bind her sons aqtmg in 
good faith as then guardian Makbul Ali v Mas- 
nab Bibee 

[3 B. L. R., A. C., 54 s 11 W. R., 396 
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46. — Relinquishment hy 

guardian of portion of property, — A. sued B to le- 
cover possession of an hereditary jote, of which he 
alleged he had been dispossessed hy B, during his 
mmonyt. B. raised the defence of relinquishment 
by A ’s grandmother and guardian The Munsif de- 
cided against A on the merits, and his decision was 
upheld by the Judge Meld on special appeal that 
to make the relinquishment, if any, valid against A., 
it ought to have been shown that it was for A ’s be- 
nefit. Decision of the lower Court reversed Kedab- 
NATH MOOEERJEE V MaTHURANATH DuTT 

[1 33. L. R., A. C., 17 : 10 W. R., 59 

In the same case on review. Loch, J , held that the 
judgment of the High Couit on special appeal must 
be reversed as bemg ultra vires , for that the question 
of injury to the minor was not urged m the Court 
below , no issue was raised on that point, and even if 
the relinquishment of the jote by the guardian did 
turn out to the disadvantage of the minor, that was 
not sufficient ground for setting aside the act of the 
guardian as invalid, provided that, at the time it was 
done, it appeared to be for the interest of the minor 
and was done in good faith. Gloves, J„ held that 
the conclusion of the High Court on special appeal 
was justified, but he was willing to remand the case 
to the Judge below to find the fact whether or not the 
relinquishment by the guaidian was made m good 
faith for the intei ests of the minor. Mathtjranath 
Dutt v, Kedarhath Mooeerjee 

[2 B. L. R., A. C., 128 

47. Suit on account 

stated — Limitation Act , 1877 , art 64 — Transaction 
for benefit of minor, — A suit upon an account stated 
against a minor cannot succeed unless it be shown 
that the act of the guardian m the matter of the 
settlement of the account is beneficial to the interests 
of the minor. Azuddin Hossain v Lloyd 

[13 C. I*. R., 112 

48 . 1 — Bre-emp it on. 

Bower to assert right of— The guardian of a minor 
is competent to assert a right of pre-emption and to 
refuse or accept an offer of a share m puisuance of 
such a right, and the minor is bound by his guardian’s 
act if done in good faith and in his interest. Lal 
Bahadur Si^tg-h v. Durga Sing-h 

[I. L. R., 3 AH., 437 

49. — Setting aside 

award made on behalf of minor sons , — -An arbitration 
award as to division of property left to minor sons 
alleged to give effect to the wishes of a father regard- 
ing a partial division of his property after his death, 
was set aside, so far as it affected those sons, on 
proof that the partition was injurious to them. R&’vr - 
KARAUf PORAMANICK V, SrBEMUTTY DOSSER 

[1 W. R„ 280 
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50. Acts of guardian 

as sole proprietor . — Any act done by the widow, and 
any decree given against her, as sole proprietor of the 
lands, and not as guardian, would not, if she were 
found to have been holding actually as guaixhan, hind 
the minors. Bahub Ali v. Sooeea Bibee 

[13 W, R., 63 

51, * Sale of expect- 

ancy by, on behalf of minor — Quest e, — Whether a 
mere expectancy can he the subject of a sale, and if so, 
of a sale by a guardian, acting or purporting to act 
on behalf of an infant Dooli Chand v. Birj 
Bhooeun Lal Awasti . 6 C.L. R., 528 

52. Bower to bind in- 

fant — Division of property. — Fraud — A division of 
property took place m 1837 between A., the mothei 
and guardian of the plaintiff, and B , the husband of 
two childless widows, who became defendants m a suit 
to recover possession of the property on the ground 
that the division did not bind the plaintiff Meld 
that there being no proof of fraud, nor that undue 
advantage was taken of plaintiff's minority, and in the 
absence of proof of gross inequality in the distribution 
of the property, the division was valid and binding 
upon the plaintiff. Nallapa Reddi v Bilammal 

[2 Mad., 182 

53 , Suit for parti- 

tion of family property — A suit on behalf of a minor 
for partition will he, it the interests of the minor are 
likely to be prejudiced hy the property being left in 
the hands of the coparceners from whom it is sought 
to recover it Kamaeshi Ammal v Chiddambara 
Reddi ...... 3 Mad., 94 

CHOKALINGAM FlLLAI V. SVAMIYAR PlLLAI 

*[I Mad., 105 

Parvathi v. Manjaya Kabantha 

[5 Mad., 193 

54. Bower to bind in- 

fant — Deference of question as to property to panch- 
ayat — AU acts of the guardian of a Hindu infant, 
which are such as the infant might, if of age, reason- 
ably and prudently do for himself, should be upheld. 
Such a guardian may bind his ward by referring to a 
panchayat of their caste a question of customary par- 
tition Where a sudra died leaving two wives, one 
with an only son and infant, and the other with two 
sons, — Meld that the guardian of the infant might 
refer the question whether the deceased's estate should 
be divided according to Patni-bhaga or Putra-bhaga 
Temmaeal v. Subbamal . . 2 Mad., 47 

55 , Sale by guar- 

dian — Compromise, — Onus probandi . — A suit by tbe 
plaintiff's guardians for the plaintiff's mothei's share 
in certain dower resulted in a decree for R62,913 cal- 
culated on the allegation m the plaint that such share 
was a third of the entire amount of dowei. That 
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suit having been sold by the plaintiffs guardians for 
the alleged sum of R.51,000, the plaintiff brought the 
present suit to set aside that sale as collusive. Held 
that it was incumbent on the defendants m this suit 
to prove that they paid the R51,000 to the plaintiff 
when he came of age, or at least that the money 
reached the plaintiffs hands when he came of age 
Abdooe Am v. Mozuppeb Am Chowdhry 

[16 W. R., P. C., 22 

50 . ■ " — — Suit on bond 

executed by mother for debts which son , then a minor, 
might be liable to pay.-- A bond executed by a widow 
in possession of a zemindari was held binding on the 
adopted son of the late zemindar, the inference from 
the evidence being that the bond was given for debts 
which the defendant (the adopted son), as owner of 
the zemindari, might be liable to pay, and that by his 
own acts he had admitted that he actually was liable 
to the payment. Chetty Cobum Coomara Yen- 
cataohebia Raddyar v. Rung as an we y Iyengar 
[4 W. R., P. 0., 71: 8 Moore’s L A., 319 

57. — Necessity for 

borrowing , — Mortgage by de facto guardian or ma- 
nager without de jure title . — Under the Hindu law, 
the right of a bond fide incumbrancer who has taken 
from a de facto guardian or manager a charge on 
lands created honestly for the purpose of saving the 
estate, or for the benefit of the estate, is not (pro- 
vided the circumstances would support the charge had 
it emanated from a de facto and de jure manager) 
affected by the want of union of the de facto with 
the de jure title. Under the Hindu law, the power of 
a manager for an infant heir to charge an ancestral 
estate is a limited and qualified one, to be exercised in a 
a case of need, or for the benefit of the estate Where 
the charge is one that a prudent owner would make m 
order to benefit the estate, the bond fide lender is not 
affected by the precedent mismanagement of the 
estate. The lender is hound to enquire into the neces- 
sities for the loan, and to satisfy himself that the ma- 
nager is acting for the benefit of the estate But if 
he does so enquire and acts honestly, the real existence 
of an alleged sufficient and reasonably credited neces- 
sity is not a condition precedent to the validity of his 
charge, and he is not hound to see to the application of 
the money. The mere creation of a charge by a ma- 
nager, securing a proper debt, cannot be viewed as 
improvident management; and a bond fide creditor 
should not suffer when he has acted honestly and with 
due caution hut is himself deceived. Hunooman 
Pershad Pandey u. Mundraj Koonwabee 
[6 Moore’s I. A., 393: 18 W. R., 81, note 

58. «-■ 1 Alienation made 

by guardians Suit to set aside . — A suit brought by 
a Hindu widow as guardian of her minor child, to set 
aside alienations made by hei late husband, the minors 
father, is governed by the principle laid down by the 
Privy Council in the ease of/ Giraharee Lall v, Kan- 
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too Lall , 14 P. L . P , 187 * 22 W. R , 56, mz., that 
the estate is not exempted from liability unless the 
alienations were illegal or made for an immoral pur- 
pose Sanjoogee Kooer v. Hub Pershad 

[24 W. R., 274 

59. * JBond fide pur- 

chaser, What constitutes — In a sale by a guardian 
of a minor without necessity, the purchaser cannot 
be said to have acted bond fide unless his belief .that 
the sale was necessary had been arrived at after due 
care and attention Sheo Pershad Ram v. Tha- 
koor Pershad. Gour Pershad Narain v. Sheo 
Pershad Ram . . .5 W. R., 103 

00. - - Purchaser from 

guardian — Where a purchaser of immoveable pro- 
perty deals with a person having a qualified power of 
dealing with that property, it lies upon the purchaser 
to give some reason of the need which actually exist- 
ed, or was alleged to exist, for the sale. Yadali 
Ramakristnama v . Manda Appaiya 

[2 Mad., 407 

Moothgora Doss v. Kanoo Beharee Singh 

[21 W. R., 287 

0L — — — Suit to set aside 

sale — Proof of necessity for sale. — In a suit to set 
aside sales made by a minor’s guardians, on the 
ground that the sales were not justified by any re- 
cognised legal necessity, the onus is on the defend- 
ant to prove the necessity. Nature of proof suffi- 
cient to discharge such onus explained Loobqo 
Singh v. Rajendur Laha * , 8 YY. R., 364 

62. Sale by guar- 

dians. — Onus of proof . — Purchaser. — Held that the 
onus of proving that a sale by his guardians of a 
minor’s property was necessary and for his benefit 
lies upon the purchaser, and that adequacy of price 
is an important point to be considered m determining 
this question Dagdtt bin Dadd Tebi Paedeshi 
v. Shekh Saheb Vabad Badrdddin Kambbe 

[2 Bom., 369 : 2nd Ed., 348 

63. Onus of proof — 

Purchaser — Where the plaintiff was a minor, and 
his interest could not pnmd facie he alienated, — 
Held that the onus of proving that due enquiries 
were made as to the necessities for the loan, and that 
it was incurred by the manager for the benefit of the 
estate, lay on the alienee. It is not necessary to show 
that such necessities actually existed, but that rea- 
sonable enquiry was made as to the existence of such 
necessities, and the object for which the loan was 
intended. Poolunder Singh v, Ram Pershad 

[2 Agra, 147 

84. — - * Transaction by 

guardian. — Responsibility of lender to guardian of 
a minor . — A lender to the manager of a minor’s 
estate is bound to satisfy himself that the loan is for 
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the benefit of the estate Laelah Bunseedhtfr v, 
Bindeseree Dutt Singh 

[1 Ind. Jur., 39F. S., 165 

65. Though the lend- 

er of money borrowed by the guardian of a minor 
for the payment of a family debt is bound to enquire 
into the necessity for the loan, and to satisfy himself 
as well as he can that the guardian is acting for the 
benefit of the estate, yet if he does so enquire and 
acts honestly, the real existence of an alleged suffi- 
cient and reasonably eieated necessity is not a condi- 
tion precedent to the validity of his charge, and he is 
not, under such circumstances, bound to see to the 
application of his money Maha Beer Pershad 
Singh v. Dumreeram Opadhya 

[W. R., 1864, 166 

Radha Kishoee Mooeerjee v . Mirtoonjoy 

Gow . . . . .7 W. R., 23 

66. Sale by guar- 

dian — ■ Purchaser .• — Grounds for reversal of sale . — 
Although purchasers are not bound to look to the 
application of the purchase-money, or to enquire 
whether there were goods sufficient to redeem the 
mortgage, and so to obviate the necessity of a sale 
of a mmoi's property, yet the purchaser not proving 
necessity or not satisfying himself of the existence 
of necessity, and the unwillingness of the minor's 
mother to dispose of the pioperty in his minority, 
are sufficient legal grounds for reversal of the sale. 
Gomain Sircar v Prannath Goopto 

[1 W. R., 14 

67. — — - Alienation of mi- 

nors property by intervention of Court — Suit to set 
aside alienation — Bur chaser of minor's property . — 
An alienation of pioperty during the owner's mi- 
nority is open to he questioned when the minor 
comes of age, even if it was effected partly through 
the intervention of a Civil Court, e g., under a decree 
on foreclosure proceedings. A party justifying a 
title so obtained against a minor must show not only 
that heywas acting honestly m the transaction, but 
that facts existed at the time of the mortgage such 
as would reasonably support tbe conclusion that there 
was a necessity for the alienation, and that the mort- 
gagor had authority to give a good title as the mi- 
nor's agent. Bezrung Sahgy Singh v. Matjtora 
Chowdhrain .... 22 W. R., 119 

68. — Sale of minor's 

property by guardian. — Proof of legal necessity for 
sale — The mother and guardian of two minors bor- 
rowed Rl,000 ostensibly for their marriage ex- 
penses. The lender of the money obtained an ex 
parte decree against the minors, and m execution 
attached their estate, when the mother, in order to 
save it from sale, sold half the estate for S2,500, 
out of which she satisfied the decree One of the 
minors subsequently brought a suit against the pur- 
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chasers to set aside the sale. Held that it was 
obligatory on the defendants to prove that, in selling 
the property, the mother acted under an unavoidable 
necessity m the interests of her minor sons, and that 
the decree against the minors was such as would 
hind their interests. Loote Hossein v . Dtxbsfn 
Dale Sahoo . . . .23 W. R., 424 

69 Guardian and 

minor . — Sale of minor's property — Legal necessity . 
— Where a guardian conveyed the property of her 
minor son by a deed of sale m which she did not in 
tei ms describejherself as his guardian, — Meld that the 
omission was immaterial, smce it clearly appeared 
from the deed that it was the minor’s property which 
formed the subject of sale. Munooman Persaud v. 
Babooee Munraj Koonweree , 6 Moore's I. A., 393 j 
and Jadoonath Chuckerbutty v Ttoeedie, 11 W. S., 
20 , followed A widow, guardian of her minor son, 
being left after her husband's death in a state of 
extreme poverty, sold the entire property of the 
minor for less than one fourth of its real market 
value, by a sale-deed recitmg that the object of the 
sale was the minor's maintenance and marriage. It 
was found that the sale was obtained by the vendee 
by taking advantage of the guardian's poverty, and 
that there was nothing to show that, m purchasing 
the property, he had satisfied himself of the actual 
existence of the necessities for which the sale pur- 
ported to he made. Meld that the recital in the 
deed of the objects of sale was m itself no evidence 
of the necessity of the alienation Rajlakhi Lebia 
v Gakul Chandra Chowdhry , 3 B. L. R., P. C., 57, 
followed. Meld , also, that the needy circumstances 
of the minor did not by themselves constitute a 
sufficient legal necessity for such au alienation. 
Under the Hindu law, the maintenance or marriage 
of a minor may he a legitimate cause ffor the aliena- 
tion of his property by the guardian, but cannot 
justify a Court of Equity m upholding a bargain 
obviously imprudent and reckless. The best test is 
whether the alienation would have been reasonably 
and prudently made by tbe minor himself had he 
been of full age. Meld, further, that upon such an 
alienation being set aside in consequence of a suit 
brought by the minor, the vendee was entitled to he 
recouped by the plaintiff to the extent of any portion 
of the purchase-money which had been appropriated 
to the latter's benefit. Paran Chandra Pal v. 
Karunamayi Dost, 7 B. L . R , 90 ; Bai Kesar v. Bai 
Ganga, 8 Bom., A. C., 31 ; Kwoaryi v. MaMMandas, 
I. L. R 3 Bom., 234 , and Gadgeppa Besai v. Apaji 
Jivanrao, I. L. R., 3 Bom., 237, referred to. Ma- 
kundi v Sababstjkh . L L. R., 6 All., 417 

70. Solely guardian 

for minor. — Necessity. — Bona fides . — When neither 
want of enquiry nor mala fides is shown, the ex- 
istence of legal necessity must he presumed, and 
the acts of the guardian considered to he the acts of 
the minor. Qucere, —Whether the same rule strictly 
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applies to the relation of the head of a family and 
his descendants holding vested rights m his estate, m 
regard to alienations by the head of the family to 
which the descendants did not expressly consent 
Seeyul Febshad Singh v Goub Dyad Singh 

[1 W. R. s 283 

71. 1 - ■ Sale of minor’s 

property for transactions by guardian not for benefit 
ofminoi. — Want of necessity — Ground for setting 
aside sale, — In 1850 the guardian of a minor (his 
step-mother) hy an ikramamah among othei things 
charged the minor’s ancestral estate with the pay- 
ment of R27,000 m favour of L , the amount of his 
alleged claim against the estate, respectmg which an 
appeal was then pending, hut to which estate he was 
himself a debtor, undertaking at the same time to 
prosecute certain claims against M , L agreeing to 
advance money for that pui pose and to resist ceitam 
claims brought by M against the minoi’s estate In 
Februaiy 1851, M having obtained judgment against 
the estate for R26,986, and taken out execution 
thereon, the estate was advertised for sale on the 
20th of that month. To prevent the sale L, advanced 
the amount of the judgment-debt, and on the 19th 
of that month commenced a suit against the guardian, 
in which he claimed the 1126,986, the amount ad- 
vanced hy him, and the R27,OGO agreed to be paid 
him by the ikramama, and the further sum of 
R.1,354 alleged to have been paid by him for the 
proceedings against M, making together 1155,341 
On the following day the guardian hied a confession 
of judgment admitting the debt, hypothecating the 
minor’s estate, and undertaking to pay the same hy 
instalments, with the exception of the R27,000, at 6 
per cent, interest The instalments not being paid, 
L in 1853 took out execution on the judgment, and 
under the execution put up the estate for sale, and 
became the purchaser himself On the minor attaining 
his majonty he hi ought a suit to set aside the sale, 
impeaching the transaction as fraudulent and collu- 
sively obtained by L. from his late guardian The 
Courts in India set aside the sale on the ground of 
fraud, and decreed the restitution of the estate, with 
mesne profits and damages, subject to the repayment 
by way of reduction of the R26,986 at 5 per cent. Upon 
appeal such decree affirmed hy the Judicial Committee, 
first on the ground that the transaction was fraudu- 
lent and collusive andpiejudicial to the estate of the 
minor, there bemg no evidence to show the necessity 
for the guardian obtaining the pecuniary assistance 
sought, or to justify her submitting to LJs extraor- 
dinary terms contained m the ikramamah, hy allowing, 
without consideration, his doubtful claim against the 
minor’s estate, to which he really was a debtor him- 
self j and secondly, that L who set up the charge, 
had failed to relieve himself of the burden which the 
Hindu law cast upon him of showing that he had at 
least good ground for supposing that the transaction 
was for the benefit of the minor’s estate In setting 
aside the rkrarnamak and sale, interest was allowed 
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— continued. 

to L on the R26,00G advanced hy him at the rate of 
6 per cent, contracted for in the ikramamah m 
lieu of 5 per cent awarded hy the Sudder Court. 
Such a modification of the decree of the Conrt below, 
held not sufficient to deprive the respondent of his 
costs of appeal. The case of Ah Hossem v. JBadal 
Khan , S. D. A , A.- W P , 1863, 19th May, where it 
was held that there is no difference to be made between 
an innocent purchaser and one tainted with fraud 
which had brought about an execution sale, observed 
upon and dissented from Ladla Bunseedhttb v 
Bindesebee Dtjtt Singh 10 Moore’s I. A., 454 

72. — - ■ ■ • — Loan by guar- 

dian for marriage expenses of minor, — Legal neces- 
sity . — The marriage of a Hindu minor is a legitimate 
cause of expense in regard to which his guardian can 
bind him, unless it is shown that the amount of the 
loan was extravagant for the purpose, considering 
the social or pecuniary circumstances of the minor, or 
that it was not duly applied and expended. JuG- 
GESSUB SlBOAB V. NlBAMBCTB BlSWAS 

[3 W. R., 217 

73. Sale by guar- 

dian, — Onus of proof of bona fides ofpurchaser — Pur- 
chasers from a guaidian must show that they acted 
bond fide. RUNNOO PandEY v. Baksh Adi 

[3 N. W., 2 

74. — - Decree. — Legal 

necessity . — The existence of a decree, which may at 
any time he executed against ancestral property, is a 
clear necessity for contracting a loan, and ample 
justification to any one coming forward to lend 
money on the mortgage of the property Ptjemesub 
Ojha v. Goodbee . . . 11 W. R., 446 

75. * Sale by guardian 

on behalf of minor — Repayment of purchase-money 
before minor allowed to recover estate.~-Th§ sale by 
S ’ s mother of his share, during his mmoiity, m the 
estate of his deceased father, was rightly held to be 
invalid, but his claim to recover possession of the 
shaie from the pui chasers, who had redeemed a 
mortgage existing on the estate created hy his father, 
without tendering payment of his share of the mort- 
gage-debt, was properly dismissed Pana Ali v. 
Sadie Hossein . . . 7 N. W., 201 

76. Sale by guardian 

— Suit on majority to set aside sale. — Refund of 
sale-proceeds — The plaintiff on coming of age sued 
to set aside a sale of his ancestral property which 
had been made by his guardian during minority. No 
legal necessity was proved, but it appeared that he 
had had the benefit of the sale-proceeds A decree 
was passed in his favour, but subject to the condition 
that he should first refund the proceeds of sale. 
Paean Chandea Pad v. Kabttnamayi Dasi 

[7 B. L. R„ 90: 15 W. R., 268 
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2. DUTIES AND POWERS OF GUARDIANS 

— continued. 

Power of.dealing with property of minor 
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Agooree Hureihur Churn v. Gunga Persad 
Opadhya . . W. R., 1864, 203 

Sirdar Dyad Singh v Ram Buddun Singe 

[17 W. R., 454 

Muthoora Doss v Kanoo Behaeee Singh 

[21 W. R., 287 

3 RATIFICATION 

77. Sale by guardian. — Acqiues - 

cenee after minor comes of age — The conveyance 
of pi opei ty while the owner is a minor is not neces- 
sarily inoperative ; if the sale is effected by the guar- 
dian, and acquiesced m by the minor when he comes 
of age, it may he valid notwithstanding Kumur- 
oodin v Bhadhoo . . .11 W. R., 134 

78. * Delay of minor 

on coming of age in repudiating act of guardian 
Mere delay on the part of a ward, after attainment 
of majority, m repudiating an alienation made by 
his guardian, cannot be treated as a ratification of 
the guardian’s act, but only as evidence of ratification. 
Raj Narain Deb Chowdhry v. Kassee Chundee 
Chowdhry 

[10 B. Ii. R., 324 : 18 W. R., 404 

79 . Contract by guardian.— 

Delay of minor on coming of age m repudiating con- 
tract — Long delay in repudiating a contract by a 
minor on his attaining majouty, when such delay is 
wholly unaccounted for, is sufficient ground for in- 
ferring a xatification of the contract Boidonath 
Dey v Ramkishoee Dey 

[10 B L. R., 326, note ; 13 W. R., 166 

Doorgachtjrn Shaha v . Ramnarain Doss 

[10 B. Ii. R., 327 note: 13 W. R., 172 

80. Act of guardian after 

majority of minor. — Person remaining minor as 
far as public are concerned — Acquiescence — Evi- 
dence of necessity for loan — Where a party after 
attaining full age allowed his mother to give him out 
to the world as a minor, and as his guardian to mort- 
gage his ancestral property, and permitted the mort- 
gagee to retain possession foi five years, — Held that 
he could not afterwards turn round and repudiate 
arrangements which were made for his benefit, and 
for which an innocent party had given valuable con- 
sideration. PURMBSHUR OJHA ®. GOOLBEE 

[II W. R., 446 

81 . Mode of ratification — Suit to 

set aside sale made by mother as guardian . — Minor 
acting for mother informer suit — In a suit to set 
aside a sale effected by plaintiff’s mother during his 
minority, it appearing that plaintiff, eleven months 
after attaining his majority, signed for his mother a 
written statement in another suit, to the effect that 
the property had been sold by her to the defendant. 


GIT ARRIAN — continued . 

3 RATIFICATION — continued 

Mode of ratification— continued. 

and that he in that suit conducted his mother’s 
defence, which was that the purchaser from her was 
entitled to what he claimed, it was held that he must 
be consideied to have acquiesced m and ratified the 
sale Kebuleeisto Dass v Ramcoomar Shah 

[9 W . R„ 571 

82. Transaction prejudicial to 

estate. — Formal ratification, Necessity of. — The 
guardian of a minor as manager of the minor’s 
estate is bound m duty to abstain from en termg 
into any arrangement beneficial to himself and 
detiimental to the estate, and if any such arrange- 
ment has been enteied into, it is incumbent on 
him immediately after the minor comes of age to 
obtain from him not an accidental but a distinct 
formal ratification. Prosunno Coomar Ghuttuck 
t>. WooaiA Churn Mookerjee 20 W . R„ 274 

83. Duty of minor — Compromise , 

Suit to set aside — Proof of fraud. — It is not incum- 
bent upon a guardian to contest every claim made 
against the infant’s estate The Judicial Committee, 
reversing the finding of the Courts below, refused to 
set aside a compromise (confirmed by a decree of 
Court) by the former guardian of the plaintiff of a 
claim against his estate for debt after sixteen years, 
the plaintiff having failed to prove that the suit was 
fictitious, and the compiomise fraudulent and collu- 
sive. Lekraj Roy v. Mahtabchund 

[10 B. B. R., 35 

14 Moore’s I. A., 393 : 17 W. R., 117 

« 

84. Receipt of rent under lease. 

— Acquiescence in lease by guardian — Where minors, 
after coming of age, receive lentsundera lease which 
was granted by their guardians during their minority, 
they thereby ratify the lease and cannot afterwards 
repudiate it Ram Chunder Sircar v Pran 
Gobind Boishnub . . .25 W. R., 71 

85 . Apparent acquiescence. — 

Compromise by mother for minor sons — The transac- 
tions into which guardians enter on behalf of their 
wards must secure to the latter some demonstrable 
advantage, or avert some obvious mischief, m order to 
obtain recognition in the Courts Where a compro- 
mise was alleged to have been entered into by a 
mother on behalf of her two minor sons on the one 
hand, and an adult member of the family on the other, 
agreeing to give the latter more than had been 
awarded by a judicial decision, it was held that the 
compromise was not binding on the minors Apparent 
acquiescence in such a compromise by one of the 
minors after arriving at majority, though evidence 
against him, is not evidence of a conclusive character 
when not continued for any considerable time 
Dharmaji Vaman v. Gurrav Shrinivas 

[10 Bom., 311 

4. DISQUALIFIED PROPRIETORS. 

86. Suits by, and against, dis- 

qualified proprietors.—.^ XIX of 1873 (N.- 
W. P. Land Pevemie Act), s. 205 — Act PIIT of 
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4 DISQUALIFIED PROPRIETORS— continued 

Suits by, and against disqualified pro 
pne tors — cont mued 

1879, $ 23 —Under section 205 of Act XIX of 1873, 
as amended by section 23 of Act VIII of 1879, a dis- 
qualified proprietor whose property is m charge of the 
Court of Waids must sue and be sued in the Civil 
Corn ts by and in the name of Ins guardian, where a 
guardian has been appointed, or by and in the name of 
the CoEector of the district in which the suit is 
brought, where a guardian has not been appointed, 
whether or not the suit has for its object to set aside 
an act done by the ward before the date when his pro- 
perty came under the charge of the Court of Wards 
Sheo Dial Chaubey v Collector or Gorakhpur 
[L Xj. R., 5 AIL, 264 

87 . Power to enter into con- 

tracts.— Act VIII of 1879 , ss 23, 24. —Act XIX 
of 1873 (AT.- W. P Land Revenue Act), s 203. — A 
suit was brought agamst a disqualified pioprietor foi 
money due on a bond, given while hei property was 
under the superintendence of the Court of W ards. The 
Collector was made a defendant to this suit “ because 
the property of the defendant obligoi had come under 
the superintendence of the Court of Wards befoie 
the execution of the bond " Held that the Collector's 
status m the suit — namely, as representative ad litem 
of the defendant — was sufficiently described to entitle 
him to raise the question of the legal capacity of the 
•defendant to enter into the bond The mere dis- 
qualification of a proprietor to manage his estate 
does not carry with it a general and absolute disquali- 
fication; to enter into any contracts at dll. Held, 
therefore, where a person whose property was under 
the superintendence of the Court of Wards borrowed 
money and gave a bond for the payment of the same, 
and was sued on the bond in the name of the CoEec- 
tor, that the Court was competent to make a decree 
against such disqualified proprietor Collector oe 
Behaees v Sheo Pbasad . 1. 1,. B., 5 AIL, 487 


5 LIABILITY OF GUARDIANS. 

88. Act of guardian m proper 

management of minor’s estate.— Where an 
act done by a guardian is one arising naturally out of 
the management of the minor's estate, and especially 
where it is concurred in by other co- sharers of the 
same property, the liability for such act attaches not 
to the guardian but to the estate. Gireewab Sihg-h 
v. Muddust Labe Dass . . 16 WT. B., 252 

89. Guardian ad litem.— Costs, 

Liability for , — Where a guardian ad litem of an 
infant had been guilty of gross misconduct in putting 
executors to pi oof of a will which lie wished to upset 
for his own pinaie puipose^, and which, the evidence 
shows, was to his knowledge duly executed by the 
testatrix m a sound state of mind —Held that he was 
liable for the costs of the suit Gooi tn Hooscisr 
Noob Mahomed v. Fatmabai k 

[I. L. B , 8 Bom., 391 


GUARDIAN — continued * 

5 LIABILITY OF GUARDIANS — continued. 

90 Liability of widow as 

guardian. — Personal liability and as representing 
hens of husband — A widow deiendmg a suit as 
guardian of her minor son cannot be made liable 
in hei own person as well as representing the heirs of 
her husband Brojo Mohun Mojumdar v Roodro 
Nath Suemah Mojumdar . 15 W. R., 192 

91. Retaining attorney for 

minor. — Liability of minor for costs — Privity 
of contract . — If a guaidian or next friend of an 
infant letam an attorney to act for the infant, no 
contract is created between the attorney and the 
infant upon which the attorney can sue the infant for 
costs RadhaNath Bose v Suttoprqsoho Ghose 

[2 Inch Jur., 1ST. S., 269 

92 . Inability of guardian for 

torts. — Torts committed by minor.* — Guardians of 
a minor cannot he held personally liable for torts 
committed by such minor Luchman Dass t> 
Nabayan . . . . 3X, W., 191 

93 . Bight to suit for torts to 

minor. — Suit by father for personal injury to 
son — A father, as guardian of his minor son, can sue 
to recover damages for personal injuries received by 
the son Modhoo Sooduh v. Kaemoolah Biswas 

[9V.B, 327 

94. Liability of guardian on 

security-bond. — Act XL of 1858.— Suit on 
minors behalf against guardian's sureties . — Assign- 
ment of security-bond — Act IX of 1861.— Succes- 
sion Act (X of 1865), s. 257 — £ having been gianted 
by a District Court a certificate under Act XL of 
1858 in respect of the estate of a minor, the Judge of 
such Court caEed on her to f urmsh security, and cer- 
tain persons accordingly gave security-bonds to the 
Judge on her behalf. Subsequently £ ’s certificate 
was taken from her, and w r as granted to A, who 
brought a suit on the minor's behalf against £ ’s 
sureties for the value of the pioperty intrusted to £. 
The security-bonds m question were not assigned 
by the Judge to A Held that, inasmuch as the 
plaintiff was seeking to enforce contracts which were 
never made with him or any other peison m the 
character of legal representative of the mmoi, he had 
no legal status to maintain the suit. Also that no 
equitable rights were created in the minor by the 
bonds, which would render the suit maintainable. 
Qucere, — Whether the Judge of a District Court is 
competent to caE upon a peison to whom he grants a 
certificate under Act XL of 1858 to furnish security ; 
and whether, where he has done so, and security-bonds 
have been given to him, he can assign them m the 
manner provided in section 257 of the Succession Act, 
1865. Amar Nath v Thakur Das 

[I. L. R., 5 All., 248 

95 . Liability of guardian for 

malversation. — Suit on behalf of son to get rid of 
guardian — A mother brought a suit on behalf of her 
minor son to recover from her step-son, the managing 
member of the family, the minor's share in the 
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GUARDIAN —continued. 

5. LIABILITY OF GUARDIANS — continued. 

Liability of guardian for malversation — 

continued 

family propei ty. Held that the only ground upon 
which such a suit could he maintained was that of 
malversation The Court might relieve the minor 
from his brothel's authority and appoint another 
guardian, but a case requiring relief must be made 
out. AlilMEN AMM AE V. ABUNACHELLAM PlLLAI 

[a Mad., 69 
H 

HABEAS CORPUS, WRIT OP— 

1 , Power of High. Court to issue 

writ into the mofussiL — Habeas Corpus Act , 

31 Car II , c . 2 — Reg* III of 1818 — Warrant of ar- 
rest of Governor General in Council.— On an ap- 
plication to the High Court to issue a wnt of habeas 
corpus to the Superintendent (a European British 
subject) of the Ahpore Jail, — Held that the Supreme 
Court had power to issue writs of habeas corpus to 
persons m the mofussil, and that the same power is 
continued to the High Court. As the person against 
whom the writ was applied for had acted under the 
written order of the Governor General m Council, the 
Court would not direct the writ to issue. In be 
Ameeb Khan . . . . 6B.L.R., 392 

On appeal in the same case, it was held that, assum- 
ing the power of a Judge of the High Court to issue 
a writ of habeas corpus , and assuming the right of I 
appeal agamst an order refusing such writ, it ap- 1 
pearrng that the prisoner was in custody under a war- 
rant in the form prescribed by Regulation III of 
1818, the detention was legal. The detention to he 
legal need only be covered by an actually existing 
warrant of the Governor General m Council m the 
form prescribed, without regard to the lawfulness of 
the anest In be Ameeb Khan . 0 B. L. R., 459 

2. Accused becoming insane 

during criminal trial — Detection in lunatic 
asylum after regaining sanity . — An accused person 
having become insane during his trial was placed in a 
lunatic asylum and was detained there after becom- 
ing sane. Held that such detention was not illegal, 
and he was not entitled to his discharge, but should 
be made over to the authorities for continuatiou of 
his trial In the mattee or Eldeed 

£1 Hyde, 173 

3. Return to writ* — Custody of 

prisoner m jail. — Return by Shemffi — The Sheriff 
need not specify in his return on a habeas corpus 
that the prisoner has been continuously in his custody, 
and a prisoner who has not been transferred by the 
Sheriff to the custody of the jailor by a separate 
warrant, and is brought up on the writs by the Sheriff, 
is to be considered as in the custody of the Sheriff. 
Speyeb v Tanssen . . Bourke, O. C., 28 

4. — — Affidavit to con- 

trovert return — Amendment of return — Custody of 
minor — 56 Geo III , c. 100 — The return to the 


HABEAS CORPUS, WRIT OP.— Return 
to writ — continued. 

writ of habeas corpus must be taken to be true, and 
cannot be controverted by affidavit In England, 56 
George III , chapter 100, section 4, allows affidavits to 
he used to eonti overt the return m criminal matters, 
hut that statute does not apply to this country. The 
return to a writ of habeas corpus can, however, be 
amended. A girl under sixteen years of age has not 
such a discretion as enables her, by giving her con- 
sent, to protect any one from the criminal conse- 
quences of inducing her to leave the protection of a 
lawful guardian, but where the leturn to a wnt of 
habeas corpus stated that the girl was above the age 
of sixteen (though her mother stated her to he of the 
age of thirteen years and nine months), the Court held 
that she was of years of disci etion to choose for her- 
self under whose protection she would remain 
Queen Vaughan. In the matteb oe Ganesh 
Sundabi Debi . . 5B.hR., 418 

But see in the mattes op Khatija Bibi 

[5 B. L. R., 557 

where it was held that the return to a writ of habeas 
corpus is not necessarily conclusive, and does not 
preclude enquiry into the truth of the matters alleged 
therein, although 56 George III., clause 100, does not 
apply to this country. 

5. Mahomedan law. 

1 — Husband and wife — Custody of wife — On an ap- 
plication for a writ of habeas corpus to hi mg be- 
fore the Court AT, a female infant, who was alleged 
to be in the unlawful custody of , a Mahomedan, it 
was stated that M. 3 s father was a Jew by biith who 
had embraced the Mahomedan faith many years ago, 
but had since returned to the Jewish persuasion, that 
her mother was a Mahomedan woman ; that she was 
detained by S on the allegation that she was married 
to him, hut that the alleged marriage was invalid by 
reason of the want of consent of her father, and 
that she was of the age of about nine years, and had 
not attained puberty, and a writ was thereupon 
granted. The return stated that + M being then 
abont ten years of age, was married with the consent 
of her mother to S. ; that after the marriage M. and 
her mother had lived with 8 until her mother, at the 
instigation of the father, had left the house of 8 , 
taking M. with her , that S had thereupon instituted 
a charge against the father and mother for enticing 
away and detaining M., on which the Police Magis- 
trate considered the marriage proved, and ordered her 
to be delivered into the custody of S. The High Court 
refused to consider the custody illegal, and ordered 
the writ to he quashed. In re Khatija JBibi , 5 B. L . 
R , 557 , distinguished. In the matteb oe Mahim 
Bibi ..... 13B.L. R^ 160 

6. — Constitution of 

Small Cause Courts . — Privilege from arrest. — The 
Small Cause Court in the Presidency town is not a 
Court of co-ordinate jurisdiction with the High Court, 
hut a Court of inferior jurisdiction and subject to the 
order and control of the High Court Therefore, 
where, on a prisoner being brought up to the High 
Court on a writ of habeas corpus ad subjiciendum f 
the return of the jailor stated that the prisoner was 
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detained under a warrant of arrest issued in execution 
of a decree of the Small Cause Court Held that the 
return was not conclusive, but the prisoner was entitled 
to show by affidavit that he was privileged from ar- 
rest at the time he was taken into custody. In the 
MATTER or OMEIT0LALL DeY 

[I X. R., 1 Calc,, 78 

HANDWRITING. 

See Evidence— Civil Cases "Miscella- 
neous Documents— Handwriting 

[8 B. L. R., 490 

See Evidence — Criminal Cases— Hand- 
writing . 1B.L, R., A. Cr., 13 
[X X. R., 10 Cale , 1047 

HAQ. 

See Duties . 2 Bom , 2nd Ed., 75 
[2 Bom , 253 : 2nd Ed , 239 
7 Bom., A. C. 9 50 

See Limitation Act, 1877, art. 144 (1859, 
s 1, cl 12) — Interest in Immoveable 
Property . . 13 B. Xj. R., 254 

See Pensions Act, 1871, ss 3 & 4 

[I. X. R., 5 Bom ,408 
1. 1*. R., 1 Bom., 203 
I. X. R., 4 Bom., 437, 443 

See Zemindar, Rights op — 

[Agra, P. B., 63: Ed. 1874, 48 

HATH-CHITTA, ENTRY IN- 

See Stamp Act, 1869, soh. II, art 5. 

[I.L. R., 4 Calc, 885 
25 W. R., 361 

HATH-CHITTA BOOK. 

See Evidence — Civil Cases — Accounts 
and Account Books. 

[1 Inch J nr., N. S., 358 

HATS. 

See Declaratory Decree, Suit por— 
Orders op Criminal Court. 

[X L. R., 5 Calc., 7 

See Nuisance — Under Criminal Proce- 
dure Codes. 

[5 B. X. R., Ap., 82, note 
* 6B.L. R., 74 

18W.R., Cr , 22, 37 
6 N. W., 16 

20 W. R., Cr., 53 

21 W. R., Cr., 26 

22 W. R., Cr., 24 
4 C. X. R., 410 

10 B. I.. R., 434 
I.L.R.,5Cale.,7 

HEIR, APPLICATION BY, POR EXE- 
CUTION. 

See Certipicate op Administration- 
Right to sue or exeoute Decree 
without Certipicate. 

[XX. R.,1 All, 686 


HEIR, DEVISE TO— 

See Hindu Law— Will— Construction 
op Wills— General Rules 

[I. I*. R., 1 Mad., 252 

HEIR OP DECEASED DEBTOR. 

See Cases under Mahomedan Law — 
Debts. 

See Cases under Representative op 
Deceased Person 

HEIR, RIGHT OP, EXPECTANT ON 
DEATH OP WIDOW. 

See Attachment — Subjects op Attach- 
ment — Joint Family and Beversion- 
aky Interests 

[7 B.L. R., 341, 343, note 
6 W. R., 34 

HEREDITARY OFFICE. 

See Mahomedan Law— Custom 

[I. X. R., 1 Bom., 633 

See Mahomedan Law— Kazi 

[I. X. R , 1 Bom., 633 
I.X. R., 3 Bom., 72 

HEREDITARY OFFICE, SUIT FOR— 

See Account, Suit por— 

[I. Xi. R., 1 Mad., 343 

See Limitation Act, 1877, s 28 (1871, s. 
29) . . XL. R.,1 Mad., 343 

See Limitation act, 1877, art 124 (1871, 
ART. 123) . I. X. R,, I Mad., 343 

[6 Bom., 137 
9 Bom., 99 
6 Mad., 301 
I. X. R., 5 Bom., 437 

HEREDITARY OFFICES. 

JBom Reg. V of 1827 , s 4 — Li- 
mitation^ — Grant by Government m mam — The 
grant of a village in mam by the Government cannot 
deprive the meymoodais of their hereditary rights. 
To entitle the person m possession to the enjoyment 
of the office and receipt of the dues from the village, 
it is not essential that the duties of the office should 
have been actually performed, if the party was pre- 
pared to discharge them when required Claims to 
recover arrears of such dues are limited by section 4, 
Regulation V of 1827, of the Bombay Code, to 12 
years. Beema Shunkur v Jamasjee Shaporjbe 
[5 W. R., P. a, 121 : 2 Moore’s I. A., 23 

HEREDITARY OFFICES ACT (BOM- 
BAY) 

See Cases under Jurisdiction op Civil 
Court— Oppices, Right to — 

See Limitation Act, 1877, art. 62 

[I, X. R., 10 Bom., 665 

See Res Judicata— Orders in Execution 
op Decree , I. X. R., 9 Bom., 328 
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HEREDITARY OFFICES ACT (BOM- 
BAY) — continued. 

See Stjpeeintendence op High Cottet 
— Civil Pbocedttee Code, 1882, s 622. 

[I.L. R., 8 Bom,, 264 

1. Alienation of vatan. — Rom 

Reg. XVI of 1827, s 20. — A mortgage by 
a vatandar of vatan property, executed at a time 
when Regulation XVI of 1827 was still m force, was, 
in its inception, void against the heir of the said va- 
tandar ; nor did it become in any way validated 
against the heir by reason of the repeal of that Regu- 
lation by Act III (Bombay) of 1874. Kale Habay- 
an Kuleaeni v. Hanmapa 

[I. I*. R„ 5 Bom., 435 

2. — Rom. Reg . 

XVI of 1827, s. 20. — Adverse possession — A 
sale by a vatandar of vatan property, executed at a 
tune when Regulation XVI of 1827 was still in force, 
was, in its inception, void against the heir of the va- 
tandar , nor did it become in any way the more valid 
against such heir by reason of the repeal of that Re- 
gulation by Act III (Bombay) of 1874 Adverse pos- 
session only begms to run against the heir from the 
time when he is entitled to succeed to the possession 
of the vatan property, — i.e , from the date of the 
death of the vatandar. Ravlojibav v. Baivan- 
teay Venkatesh . . I. L. R., 5 Bom., 437 

3. * Rom. Reg . 

XVI of 1827. — Mortgage of vatan property . — 
Mortgagor’s life-interest. — On 3rd December 1856, 
certain vatan property was mortgaged by the deceased 
defendant to the plaintiff, who obtained a decree 
on the mortgage in 1861, and attached the rents and 
profits of the vatan on the 6th October of the same 
yeai. On his {defendant’s) death m 1869 his son 
succeeded to the estate, and obtained a removal of the 
attachment before 1874 The plaintiff theieon ap- 
plied for a fresh attachment of the property. Meld 
that the mortgagor, having only a life-interest, the 
vatan came into the hands of his son free of the mort- 
gage. Jagjivandas Javebdas v Imdad Adi 

[I. Xu R., 6 Bom., 211 

ss. 5, 7, 10, 13. — Officiator* s remu- 
neration. — Civil process. — Rower of Collector . — The 
power of the Collector to procure the removal of 
the process of the Civil Court, or to get the Court 
to set aside a sale under section 13 of the Bombay 
Hereditary Offices Act, Ho. Ill of 1874, extends 
to any vatan, or any part thereof, or any of the 
profits thereof, assigned or not assigned as remu- 
neration of an officiator ; but the exemption from lia- 
bility to the process of the Civil Court extends only 
to such vatan property or profits thereof, as have 
been assigned as remuneration of an officiator. Nil- 
KANTH AHAJI KABGTTPI V. BASLINGA 

[I. Xu R., 9 Bom., 104 

ss* 9, 23, and 64. — Talvar — Shetsa - 

nadi — Lease — Alienation of talvar lands. — Bom. 
Reg. XVI of 1827, ss. 19 and 20.— Act XI of 1843, 
s. 15. — In 1866 the defendant took a lease of lands per- 
taining to a talvar or shetsanadi vatan (the holders 
of which, under Regulation XVI of 1827, sections 19 
and 20, and Act XI of 1843, section 15, are heredi- 


BCEREDITARY OFFICES ACT (BOM- 
BAY), ss. 9, 23, and 64 — continued. 

tary district or village officers) from the last owner, 
who, as sole occupant of the talvar office, was entitled 
exclusively to the emoluments attached to it. 
When the Vatan Act (Bombay Act III of 1874) came 
into operation, no order as regards remuneration 
was made, but the plaintiff, subject to objection, was 
appointed to officiate. The plaintiff thereupon sued 
to eject the defendant Meld that the lease to the 
defendant as a partial alienation was invalid under 
Regulation XVI of 1827, section 20 ; that the invali- 
dity thereof was not removed by tbe Collector not 
being called upon to declare it to be null and void 
under section 9, clause 1, of Bombay Act III of 1874; 
and that tbe plaintiff, as life -owner, was entitled to 
possession. Pubshottam Talyab v . Mudkanga- 
gayda Shidanyayda . I* L. R., 7 Bom., 420 

X. S. 10. — Certificate of Collector . — 

Jurisdiction of Civil Court. — A certificate under 
section 10 of Bombay Act III of 1874, stating tbat a 
vatan bas been assigned to an officiator as bis remu- 
neration, and granted by the Collector to save a 
vatan from attachment before judgment, does not ex- 
clude the jurisdiction of the Civil Court to make a de- 
cree notwithstanding that the decree may be rendered 
inoperative by the Collector issuing a fresh certificate. 
Sheddeshyab v Ramchandba Rao 

[I. Ii. R., 6 Bom., 463 

2. Certificate of Collector . — 

Removal of attachment made by Civil Court — The 
applicant held a decree, dated the 28th June 1861, 
against Ismail Alii Khan and another for R3,956-13-7, 
of which he had already recovered R2,742-4-5. On 
the 24th December 1866 be applied to the Court of 
the Subordinate Judge at Pen for the attachment of 
the proceeds „ of a certain vatan, belonging to the 
judgment- debtors, m satisfaction of tbe balance 
Rl, 214-9-2 due to him, and under bis decree, on tbe 
7th February 1868, the Court attached the proceeds 
by a prohibitory order to the Mamlatdar of Fen. 
Wlule this attachment was pending* the Collector, on 
the 13th December 1878, sent a certificate to the 
Court, and informed it that the proceeds of the 
vatan were not liable to attachment under sections 10 
and 13 of Bombay Act III of 1874. The certificate 
referred to the profits of the vatan which had accrued 
due before tbe passing of the Act, and also to those 
which had been subsequently assigned by the Collec- 
tor as remuneration of the officiated The Court on 
receivmg it removed the attachment, and dismissed 
the application on the 11th January 1879. The order 
was affirmed m appeal. On an application to the 
High Court under its extraordinary jurisdiction, — 
Meld that the Collector was authorised, by the first 
part of section 10 of the Vatandars’ Act, to inform 
the Court by his certificate that a portion of the pro- 
fits attached had been assigned by him as remunera- 
tion to the officiator, and that the Court was bound, 
on receiving it, to remove tbe pending attachment. 
Meld, also, that the arrears due at the date of the 
Act, and which had not been assigned, fell within the 
latter part of the section. The High Court accord- 
ingly dismissed the application with costs Jagjtvan 
v . Ismail Alxi Khan . X I*. R*, 4 Bom., 426 



( 2099 ) 


DIGEST OF CASES 


( 2100 ) 


HEREDITARY OFFICES ACT (BOM- 

BAT), s. 10 — continued. 

3. Vatan, Alienation of — 

Certificate of Collector — Rom, Reg XVI of 1827, 
s 20 — Previously to the year A D 1818, R , the 
great-grandfather of the plaintiff, settled accounts 
with Rudrapa, the father of the defendant, in respect 
of debts due by himself (R ,) and his ancestors. The 
amount found due to Rudrapa was R20,000, and, as 
security for this sum, R , by deed dated A.D. 1818, 
mortgaged to Rudrapa certain vatani lands, and also 
an annual allowance of R200 received by him (R.) on 
account of a rusum Under this deed these properties 
were to be held by Rudrapa in hen of interest until 
repayment of the principal of R2Q,000 A dispute 
subsequently arose as to the amount of the rusum, 
and A., the son and successor of R , the mortgagor, 
having by attachment interrupted Rudrapa’ s posses- 
sion (as mortgagee) of the vatani lands, he {Rud- 
rapa) presented a petition of complaint to the Sub- 
Collector of B., who issued an order, on the 10th 
November 1830, to the Mamlatdar, directing him 
to require the parties to refer their disputes to arbi- 
tration The arbitration took place, and on the 20th 
August 1831 both parties executed a rajmama 
(exhibit No 20), which set forth the terms of settle- 
ment agreed upon. Rudrapa was to hold the mort- 
gaged lands and rusum (annual allowance) for fifty 
years. At the end of that period the principal debt 
and all interest thereon was to be deemed to have 
been paid off, and the lands and rusum were to he 
surrendered to the mortgagor or his heir Under 
this raj mama the mortgagee held uninterrupted 
possession of the mortgaged property until AD. 
1872 A., one of the signatories of the rajinama, 
died in 1843, and was succeeded as vatandar by R , 
and R again was succeeded by the present plaintiff, 
who in -1872 bi ought this suit against the defendant 
(Rudrapa’s son) to recover possession of the mort- 
gaged property The Subordinate Judge held that 
the moitgage of AD 1818 was not genuine, and 
that the rajmama of A D. 1831, being an alienation 
of vatani property after the passing of Regulation 
XVI of 1827, section 20, was invalid as agamst 
vatandars subsequent to the grantor He therefore 
made a decree f oi the plaintiff. On appeal the Assist- 
ant Judge held that the mortgage of AD. 1818 
was genuine, hut he agreed with the Subordinate 
Judge m regarding the raj mama as a fresh aliena- 
tion of vatani propel ty, and, theiefore, invalid as 
against the plailbiff, having been executed since the 
passing of Regulation XVI of 1827, section 20 He 
therefore affirmed the decree of the Subordinate 
Judge. The defendant thereupon filed a special 
appeal m the High Court, which on the 29th Sep- 
tember 1875, reversed the deciees of the Courts 
below, holding that the raj mam a was not a fresh 
alienation of vatani lands, but a compromise of a 
dispute in regard to an alienation by way of mort- 
gage in A.D. 1818 of vatan lands, and that the 
rajmama was therefore valid, and ought to be 
enforced, and was not affected by Regulation XVI 
of 1827, section 20. Previously to this decree of 
the High Court the plaintiff had applied for execu- 
tion of the Suboidinate Judge’s decree, and had been 
put into possession of the mortgaged property on the 
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9th June 1873. The decrees of the lower Courts 
being thus reversed by the High Court, the defend- 
ant m 1876 presented a petition to the Subordinate 
Judge, piaying a restoiation of the mortgaged pio- 
perty to his possession The plaintiff did not oppose 
his application, but the Subordinate Judge refused 
it, on the ground that he had received a ceitificate 
from the Collector, issued under section 10 of Bom- 
bay Act III of 1874, stating that the property, the 
subject of the application, formed part of a vatan. 
On appeal, the Assistant Judge affiimed the Older 
of the Subordinate Judge, being of opinion that the 
receipt of the certificate by the Subordinate Judge 
compelled him to refiain from giving effect to the 
decree of the High Court Thereupon the defend- 
ant filed a special appeal in the High Court. Held 
that the certificate of the Collector was unlawfully 
issued, and that the Subordinate Judge should pro- 
ceed to give effect to the decree of the High Court 
of the 29th September 1875 by reinstating the de- 
fendant in possession of the premises mentioned in 
the raj mama The certificate which the Collector 
is authorised to issue under section 10 of Bombay 
Act III of 1874 should he sent to the Court by 
whose decree or order the vatan is affected, m the 
manner mentioned in the section. The Collectors 
certificate m this case, therefore, had not been issued 
to the proper Court The restitution of the mort- 
gaged property to the defendant m whose possession 
it was at the commencement of this suit m 1872, and 
until the execution of the erroneous decree of the 
Court of first instance m 1873, was not such a pass- 
ing into the ownership or beneficial possession of 
any person not a vatandar of the same vatan as is 
meant by section 10 of Bombay Act III of 1874 
Tim alienation of the vatani property to Rudrapa 
having, in 1831, received the sanction of the author- 
ised officer of Government, section 10 of Bombay 
Act III of 1874 did not apply, — the intention of the 
Act being that whenever the alienation of an heredi- 
tary officer’s vatan has received the sanction of Gov- 
ernment, the Collector should not issue his certi- 
ficate. The words “ without the sanction of Govern- 
ment” in section 10 of the Act qualify the whole 
section Bombay Act III of 1874 does not author- 
ise the Collector to issue his certificate for the pur- 
pose of preventing the rectification of a Subordinate 
Court’s decree by the High Court, or the reinstate- 
ment of a person m possession of which he has been 
deprived by the execution of the erroneous decree of 
a Subordinate Court. Rachapa v Amingovda 

[I. L. R., 5 Bom,, 283 

and SSt 25 and 50.— Repre- 
sentative vatandar. — Attachment . — Jurisdiction of 
Revenue and Civil Courts — Res judicata , — A decree 
of the District Court at Sholapur, made in 1863, de- 
clared the plaintiff to be an hereditary deputy vatandar 
of a certain deshpande vatan vested in the defend- 
ants as hereditary vatandars, and, as such deputy, en- 
titled to receive a certain sum annually out of the 
income of the vatan. The plaintiff received moneys 
from time to time under his decree. He was not, 
however, subsequently to the decree, registered and 


/ 
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HEREDITARY OFFICES ACT (BOM- 
BAY), s. 1G, and ss. 25 and 26— continued. 

tieated as “a representative vatandar” under Bom- 
bay Act III of 1874, section 56 In 1875 plaintiff 
made a darkbast for the attachment of a certain 
amount belonging to the vatan for arrears due to 
him under his decree The money was accordingly 
attached Subsequently the Collector issued a certi- 
ficate to the Subordinate Judge, who had attached it, 
for the removal of the attachment under Bombay 
Act III of 1874, section 10. The Subordinate Judge 
accordingly ordered it to be removed, and his order 
was affirmed by the Assistant Judge on appeal The 
plaintiff thereupon preferred a special appeal to the 
High Court. Reid that the lower Courts had no 
option but to raise the attachment on receivmg the 
Collector's certificate. Reid, , also, that as the plaintiff 
having, according to law as it stood in 1863, succeed- 
ed m then establishing his light to be an hereditary 
deputy deshpande, he was entitled to the benefit of 
section 56 of Bombay Act III of 1874. His status 
as hereditary deputy vatandar was a fact which 
neither a Revenue nor a Civil Court could properly 
ignore or reopen. It was res judicata. Gopal 
Hanmant Gumaste v. Sakhabam Govind 

[L Xu R., 4 Bom., 254 

ss. 33-35. 

See Hindu Law— Adoption— Requisites 
for Adoption— Sanction. 

[I* I*. R., 1 Bom., 607 

HEREDITARY OFFICES REGULA- 
TION (Mad. Reg. VI of 1831,) s. 3. 

Suit for emoluments attached to 

office of Jcarnam m unsettled districts . — A suit for 
the emoluments attached to the office of karnam m 
an unsettled district is barred by the operation of 
section 3, Regulation VI of 1831 Collector OP 
Kistna v . Kalavagunta Chinnamragu 

,[5 Mad., 360 

HEREDITARY TENURE. 

See Cases ttndeb Ghatwali Tenure. 

See Cases under Grant. 

See Cases under Lease — Construction. 

See Unsettled Polliam. 

[14 B. L. R., P. C., 115 

HIDDEN TREASURE. 

See Cases under Treasure Trove. 

HIGH AND LOW WATER MARK, TI- 
TLE TO LANDS BETWEEN— 

See Specific Performance— Specific 
Performance allowed. 

[9 E L. 128 

HIGH COURT, N.-W. F., ESTABLISH- 
MENT OF— 

See Reference from Sudder Court at 
Agra . . 6 B. L. R., P. C., 283 


HIGH COURT, JURISDICTION OF- 


Col 

1. High Court, Calcutta 2102 

(a) Civil 2102 

(5) Criminal . 2103 

2 High Court, Madras . . 2104 

(a) Civil . . . 2104 

(b) Criminal . 2104 

3. High Court, Bombay . . 2104 

(a) Civil . . . . 2104 

(6) Criminal .... 2105 


See Contempt of Court— Contempts 
Generally I. L. R., 4 Calc., 655 

[I. L R., 7 Bom , 1, 5 

I. L. R., 10 Calc., 109 
8 W. R., Cr., 2 
See Cases under Jurisdiction of Cri- 
minal Courts. 

See Cases under Superintendence of 
High Court. 


1. HIGH COUBT, CALCUTTA 
(a) Civil. 

L Issue of writ of fieri facias. 

— Suit begun in Supreme Court. — 24 25 Vic,, c. 

104 , 5 12. — In an ordinary suit commenced m the 
High Court, a writ oi fieri facias could not issne except 
within the limits of the Court's original jurisdiction; 
hut in a smt originally commenced m the Supreme 
Court, the High Court had power, under 24 and 25 
Victoria, chapter 104, section 12, to issne a fieri facias 
beyond the limits of its original jurisdiction, and to 
sell under it pioperty situated there. Monomotho 
Hath Day v. Greender Chundee Ghose 

[24W.R., 366 

Grish Chundee Doss ©. Bbojto Jieun Bose 
j * [8C.L.R.,4 

2. Cause of action arising in 

district in which British subjects were sub- 
ject to Supreme Court.— The High Court, pre- 
viously to the issue of the order iu Council, Ho 4366, 
dated 22nd Hovember 1865, had jurisdiction m cases 
m which the cause of action arose in a district in 
which British subjects were formerly subject to the 
jurisdiction of the Supreme Court. Indian Carry- 
ing Co. v. McCarthey . . Cor., 116 

3. Irregularity in title of suit— 

Immaterial mistake . — Where a suit, cognisable by 
the High Court by reason of the testamentary and in- 
testate jurisdiction of the Court, was wrongly entitled 
as bemg brought in the ordinary original civil juris- 
diction, — Reid that the Court had jurisdiction to en- 
tertain the suit. It was a mere blunder which the 
Court could correct. Toyluck Hauth Dass v 
Megnauth Dabs . 2 Ind., Jur., N. S., 245 

4. Power of execution of decree. 

— Execution out of jurisdiction — The High Comfc* 
m the exercise of its civil jurisdiction, had not the 
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HIGH COURT* JURISDICTION OF— 

continued 

1. HIGH COURT* CALCUTTA — continued. 

(a) Civil — continued 

Power of execution of decree — continued 

power to execute its own decree, oi serve its own pro- 
cess, out of the local limits of such jurisdiction. 
Sagore Dutt v Ram Chvneer Mitter 

[1 Hyde, 136 

5. — 1 Civil Procedure 

Code {Act X of 1877), s. 649 — Although the High 
Couit m its Appellate Side does not, as a general rule, 
execute its own decrees or orders, yet this circumstance 
m no way affects the vitality of its jurisdiction m 
this respect, and it cannot therefore be included 
among Courts which have ceased to have jurisdiction 
to execute decrees as specified under section 649 of the 
Code of Civil Procedure Hurro Pershad Roy v. 
BHTJPENDRO N ARAIK DUTT 

[I. L. R., 6 Calc., 201: 7 C. Ii. R., 79 

6. Power to relieve judgment- 

debtor in Small Cause Court.— The High 
Court is not authorised by law to interfere for the re- 
lief of a necessitous judgment-debtor whose salary has 
been attached m execution of a decree of a Small 
Cause Court. Harris v, Britain 

[15 W. R., 534 

7. Appellate Jurisdiction of 

High. Court, — Law in Subordinate Courts — The 
High Court in its appellate jurisdiction is bound to 
administer tbe law as it subsists in the subordinate 
Courts. Collector or Thana v Bhaskar Maha- 
dev Sheth . . . I. I*. R., 8 Calc., 264 

S. Sonthal Pergunnahs.— Act 

XXXVII of 1855, s. 2 — Civil Procedure Code {Act 
XIV of 1882), ss. 1 and 8 — Au appeal lies to tbe 
High Court from the Sonthal Pergunnahs in all civil 
suits in which the matter m dispute is over Hi, 000 
m value. Soebojtt Roy v Gonesh Prosad Mis- 
ses . . r . . I. L. R. s IO Calc., 761 

9. Appeal in crimi- 

nal cases — The High Court has no junsdiction to en- 
tertain appeals m civil suits tried m the Sonthal Per- 
gunnahs. Surdharee Loll v. Mansoor Ally 
Khan . . I. L. R., 3 Calc., 298 

(5) Criminal 

10. • Appeal in criminal ease. — 

Superintendent of Cacfiar . — The High Couit had no 
junsdiction to hear an appeal from a conviction and 
sentence by the Superintendent of Cachar m his ca- 
pacity of Magistrate of thedistnet Queen v, Ra- 
ehakishen Sbin . . W R., 1864, Cr., 18 

XL Revision. — Sup- 

erintendent of Tributary Mehals . — Offence commit- 
ted out of British India — The High Court has no 
power, either by way of appeal or revision, to inter- 
fere with a sentence passed by the Supenntendent of 
the Tnbutary Mehals when exercising jurisdiction 
over offences committed m Mohurbunj, a place not 
situated within the limits of British India. Empress 


HIGH COURT, JURISDICTION OF— 

continued . 

1. HIGH COURT, CALCUTTA — continued. 

(b) Criminal — continued . 

Appeal in criminal case— continued 

v Keshub Mahajun, I. L . B , 8 Calc, 985 ; and 
Bur see Mahapatro v. Thnabundhu Patro , I L 11 , 
7 Calc , 523, referred to. Empress v Hurro Kole 

[I. L. R., 9 Calc., 288 

2. HIGH COURT, MADRAS. 

{a) Civil 

12. — Power to sell immoveable 

property out of jurisdiction —Law before 1865, 
— Prior to 1865 the High Court of Madras hadpowei 
to execute a decree in a partition suit between Hindu 
inhabitants of Madras, by selling immoveable proper- 
ty situated in Chingleput District. Jamuna Bhai 
Ammal v. Sahagopa . I. Ij. R., 7 Mad., 56 

Reversing on review' — Sadagopa v. Jamuna 
Bhai Ammal . . I. Ii. R., 5 Mad., 54 

13. Complaint against Gover- 

nor and Council of Madras. — 21 Geo III, c 
70, s 5 , 39 Sf 40 Geo III, c. 79, s 3 , 4 Geo IV., 
c 71, s 17 — Section 3 of 39 & 40 George III., chapter 
70, which provides that the Governor and Council at 
Madras shall enjoy the same exemption and no other 
from the authority of the Supreme Court at Madras 
as is enjoyed by the Governor Geneial and Council 
from the jurisdiction of the Supreme Court at Calcutta, 
did not confer on the Supreme Court at Madras a 
jurisdiction over the Governor and Council of Madras 
similar to that conferred by 21 George III , chapter 
21, section 5, on the Supreme Court at Calcutta over 
the Governor General and Council Held, therefore, 
the High Court, Madias, had no jurisdiction to enter- 
tain an application based on a complaint of certain 
acts of tbe Governor and Members of the Council of 
Madras alleged by the complainant to he injurious and 
oppressive. In re Wallace . I.Xi. R., 8 Mad., 24 

(5) Criminal. 

1 4. Jurisdiction under Local 

Act. — Offence under Madras Act I of 1866 — Act 
making offence triable by Magistrate — Power of Lo- 
cal Legislature — The prisoner was committed to a 
Criminal Sessions of the High Couit for supplying 
liquor without a license, an act made punishable by 
Madras Act Ho I of 1866 Reid that the High 
Court had no jurisdiction, inasmuch as the Act which 
creates the offence declares it to he punishable by a 
Magistrate. Holloway, 3 , dissented from the judg- 
ment Qucere,— Whether the Local Legislature has 
power to enact that a European British subject shall 
be punishable by a Magistrate on summary convic- 
tion for an offence newly created by tbe Local Legis- 
lature. Regina v Donoghue 5 Mad., 277 

3. HIGH COURT, BOMBAY. 

{a) Civil. 

15. — — ■ Exercise of ex- 

traordinary jurisdiction — Superintendence of High 
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HIGH COURT, JURISDICTION OF- 


continued. 

3. HIGH COURT, BOMBAY — continued. 

(a) Civil — continued. 

Jurisdiction under Local Act — continued. 

Court under s 15, 24 and 25 Viet , c. 104. — Bom 
Reg II of 1827 , s 5 , cl. 2 — Mamlatdars ’ Courts 
— Bombay Act V of 1864 — Distinction between 
the High Court’s extraoidmary jurisdiction under 
clause 2 of section 5 of Regulation II of 1827, 
and its general power of superintendence under 
section 15 of Statute 24 and 25 Victoria, chapter 
104, pointed out, and the occasion for the exercise of 
the former stated The Mamlatdars’ Courts, consti- 
tuted under Bombay Act V of 1864, are Subordinate 
Civil Courts within the meaning of clause 2, section 5, 
Regulation II of 1827 The High Court has there- 
fore power, m the exercise of its extraordinary 
jurisdiction, to set aside an order made by a Mamlat- 
dar under Bombay Act V of 1864. Mahadaji 
Goyikd v Sontt bin Davlata . 9 Bom., 249 

16. Power of High. Court as 

Court of original jurisdiction.— The High 
Courts are not Courts of ordinary original civil 
jurisdiction over the whole of the territories of the 
presidencies to which they belong, and there is no 
presumption in favour of jurisdiction beyond what is 
found expressly conferred by the Charters Sitg-AN- 
chanb Shiydas v. Mtjlchand Johabimal 

[12 Bom., 113 

17 . Inhabitant of Bar o da car- 

rying on business in Bombay by munim. — 
Charter of Supreme Court , Bombay , s. 41 — Subjec- 
tion to process of High, Court — An inhabitant of 
Baroda, who carries on the business of a banker at 
Bombay by a munim, and has a place of business there, 
is constructively an inhabitant of Bombay, and as such 
is subject to the orders and process of the High Court 
in the exercise of its Equity junsdiction, as provided 
by section 41 of the Charter of the late Supreme Court, 
and continued to the High Court by the Act under 
which it was established. Httbivallab Das Kal- 
ljan Das v. Uttamohand Manikchanu In be 
Gopalbav Mybal . . 8 Bom., O. C., 236 

(b) Cbiminal. 

18. European British subject. 

— Offence committed m foi eign territory — Renal 
Code, — A European British subject is liable to be 
tried in the High Court of Bombay for an offence 
against the Penal Code committed m the" territories 
of a Native Prince m alliance with Government 
upon charges framed under the Penal Code Reg- 
v . Chill . . . .8 Bom., Cr., 92 

19. Criminal eases sent from 

Zanzibar. — Stat, 6 $7 Vic., c. 94.~~Stat 28 $ 29 
Vic , c 116. — St at 29 fy 30 Vic , c. 87 — Order in 
Council of 9th, August 1866 . — The High Court 
at Bombay has jurisdiction to try a prisoner accused 
of having committed murder at Zanzibar, and sent 
by the British Consul at Zanzibar for trial to Bom- 
bay. Empbess v Dossaji Gulam Husein 

[I. Ii. R„ 3 Bom., 334 


continued 

3. HIGH COURT, BOMBAY — continued 
(b) Cbihinal — continued 

20. Court of Judicial Superin- 

tendent of Railways at Secunderabad. — 

Sanction of proceedings — Subsequent sanction , 
Effect of — Irregular commitment accepted by High 
Com t — Criminal Procedure Code (X of 1882), ss. 
197 and 532 — Bower of Court of Judicial Superin- 
tendent of Railways to commit to High Court . — 
Charges preferred by Advocate General — Letters 
Patent , 1865 , cl 24 — European British subjects . — 
The provisions of the Code of Ciimmal Procedure (X 
of 1882) apply to the Court of the Judicial Superin- 
tendent of Railways in His Highness the Nizam’s Do- 
minions held at Secunderabad Where, after a magis- 
terial inquiry, a European British subject, being a pub- 
lic servant within the meaning of section 197 of the 
Criminal Procedure Code (X of 1882), was commit- 
ted for trial to the High Court of Bombay by the 
Judicial Superintendent of Railways in His Highness 
the Noam’s Dominions without any previous sanction 
having been obtained as required by that section, — 
Held that the proceedings were illegal and without 
junsdiction, and that a sanction subsequently obtained 
was of no effect; but held, also, that the provisions 
of section 532 of the Criminal Procedure Code ap- 
plied, and that the Judge piesiding at the Criminal 
Sessions of the High Court had power, in his discre- 
tion, to accept the commitment, and to proceed with 
the trial of the prisoner Ber Saeg-ent, C. J — The 
Court of the Judicial Superintendent of Railways in 
His Highness the Nizam’s Dominions is subordinate 
to the High Court of Bombay in all criminal matters 
relating to European British subjects. Ber Bayley, 
J. — The Court of the Judicial Superintendent of 
Railways in His Highness the Nizam’s Dominions is 
not subject to the superintendence of the High Court 
of Bombay within the meaning of clause 24 of the 
Letters Patent, 1865, and a prisoner committed by 
tbe former Court for trial by the High Court cannot 
he tried on charges preferred by the 'Advocate Gene- 
ral under that clause Queen- Empbess v. Mobton 
[I. Ii. R., 9 Bom., 288 

21. European British subjects 

at Secunderabad. — Criminal Procedure Code , 
1882, s 526 — Act III of 1884, s 11 — Transfer of 
criminal case. — The High Court of Bombay having 
been vested by notification of the Governor General of 
India in Council, No. 178 of 23rd September, 1874, 
with original and appellate criminal jurisdiction over 
European British subjects, being Christians, resident, 
amongst other places, at Secunderabad, outside the 
Presidency of Bombay and within the territories of 
His Highness the Nizam of Hyderabad, tbe Canton- 
ment Magistrate of Secunderabad, in Ins character of 
a District Magistrate, is subordinate to the High 
Court in criminal matters relating to Christian Eu- 
ropean British subjects in Hyderabad within the con- 
templation of section 526 of the Code of Criminal Pro- 
cedure, Act X of 1882, as amended by Act III of 1884, 
section 11 and the High Court possesses, by virtue 
of the appellate jurisdiction so vested in it, the power 
of transferring a criminal case pending in the Can- 
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HIGH COURT, JURISDICTION OF- 

contmued 

3 HIGH COURT, BOMBAY — continued. 

(i b ) Criminal — continued. 

European British subjects at Seeunder- 
ab ad — co ntmued . 

tonment Magistrate’s Court either to itself or to any 
criminal Court of equal or superior jurisdiction The 
High Court, by an order under section 526 of the Cri- 
minal Procedure Code (Act X of 1882), tiansf erred the 
present case of defamation from the Court of the 
Cantonment Magistrate at Secunderabad to the High 
Couxt for trial, on the ground that no machinery for 
a trial by jury existed at Secunderabad. Queen-Em- 
press v. Edwards . . I. Ii. R., 9 Bom., 333 

HIGH COURT, POWER OF- 

See Conviction . 1. L. R. s 8 Calc,, 560 

See English Committee 

[10 B. Ii. K„ 79, 80, 82, note 

See Cases under Revision— Criminal 
Cases 

See Cases under Sentence — Power of 
High Court as to Sentences. 

See Cases under Superintendence op 
High Court. 

See Cases under Transfer of Civil 
Case. 

See Cases under Transfer of Criminal 
Case. 

To appoint guardian. 

See Guardian— -Appointment, &c. 

[I.L. R., 2 Calc., 357 

To enlarge time for appeal. 

See Appeal to Privy Council— Practice 
and Procedure 

[I. B. R., 2 Calc., 128, 272 
' 23 W. R., 220 

I Ii. R, 6 AH., 250 
I. Ii. R., 10 Calc., 557 

. To hear appeals. 

See Bengal Civil Courts Act, 1871 . 

[I, L. R., 3 Cale., 662 

See Letters Patent, cl 16 

[1. 1 >. R., 3 Calc., 662 

To interfere with verdict of 

jury. 

See Cases under Revision— Criminal 
Cases— Verdict of jury and Misdirec- 
tion. 

See Cases under Verdict of Jury- 

Power TO INTERFERE WITH VERDICTS. 

To issue mandamus. 

See Cases under Mandamus 
See Transfer of Criminal Case— Gene- 
ral Cases , I, It . R.,2 Calc., 278 


HIGH COURT, POWER OP — continued. 

To reduce amount of recogni- 
zances. 

See Recognizance to keep Peace — For- 
feiture of Recognizances 

[I. Ii R., 3 Calc., 757 
19 W. R., Cr., 1 
8 C. L. R., 72 

HIGH COURTS’ PROCEDURE ACT, 1875 
(CRIMINAL). 

See Criminal Procedure Code, 1882, ss 
2G6-336 

s.147 

See Cases under Transfer of Criminal 
Case— General Cases 

HINDU LAW. 

See Converts , 1W.R,P. C.,1 

[9 Moore’s I. A., 195 
I. L. R., 2 Mad, 209 
2 Agra, 61 

See Majority, Age of— 

[I. L. R., 1 Calc., 108 

See Ownership, Presumption of— 

[I. L. R., 9 Mad,, 175 

See Specific Performance— Specific 
Performance not allowed 

[I. L. R., 1 Calc., 74 

See Succession Act, s 331 

[I. L. R., 2 Mad., 209 
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7. Effect of Invalidity of Adoption . 2145 
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See Hindu Law— Custom 

[I. L. R., 11 Calc., 463 

See Hindu Law— Gift— Construction 
of Gifts . I. L. R., 5 Bom., 630 
[I. L. R., 11 Calc., 463 

See Hindu Law— Reversioners — Power 
of Reversioners to restrain Waste 

AND SET ASIDE ALIENATIONS— Who 

may SUE . I, L. R., 6 Calc,, 764 
[11 C. L. R„ 193 
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HIKDU LAW — ADOPTION — continued 

See Hindu Law — Will— Power op Dis- 
position— Generally. 

[6 Bom., A. C., 224 
1 Hyde, 223 

See Cases under Onus Probandi — 
Hindu Law— Adoption 

1. REQUISITES FOR ADOPTION. 

(a) Sanction 

1 . Gift and acceptance . — Yahcl 

adoption — To constitute a valid adoption there must 
be a gift and an acceptance. Collector op Surat 
v, Dhirshingji Vaghbaji . . 10 Bom , 235 

See Kenchawa v. Ningapa 

[10 Bom., 265, note 

2. Sanction of ruling power. — 

Adoption otherwise valid — Consent of ruling power 
— Succession to service watan — A formal adoption 
is not invalid because it has not received the sanction 
of the ruling power, and (where the ruling power does 
not interfere) an adoption without such sanction 
entitles the adopted son to succeed to property of the 
nature of a service watan Ramchandra Yasudev 
v Nanaji Timaji . . .7 Bom., A. C., 26 

3. Sanction of Government. — 

Adoption bp KuVcarni — Act XI of 1843.— Mom, 
Act III of 1874 , ss 33, 34, and 35 — The sanction of 
Government to an adoption by a Kuikarni or his 
widow, or by a co-parcener in a Kulkarniship or his 
widow, is not necessary to give it validity, nor has 
Government any right to prohibit or otherwise inter- 
vene m such an adoption Narhar Govind Kul- 
karni v Narayan Yithal I. L. H., 1 Bom., 607 

4. Registration. — Requisite for 

valid adoption — According to Hindu law, neither 
registration of the act of adoption nor any written 
evidence of that law having been completed is essen- 
tial to its validity SUTROOGUN SUTPUTTY V SABITRA 

Dye 5¥. R., P. C., 109 

(b) Authority. 

5 Adoption made without 

authority. — Invalid adoption. — Theie can be no 
gift m adoption where theie is an absence of author- 
ity, the attempt to give bemg a mere nullity. There 
is nothing m such an attempted transaction to set 
aside, it should simply be declared null and void ah- 
initio. Lakshmappa v. Ramava . 12 Bom., 364 

6. Mode of giving authority.— 

Verbal authority . — According to Hindu law a power 
to adopt may be given verbally. Soondeb Kookabee 
Debea v Gudadhub Pershad Tewabee 

[4 W. R., P. C„ 116 : 7 Moore's I. A., 54 

7. — Absence of prohi- 

bition — Presumption — Permission to adopt — Held 
that the doctrine of Hindu law that a " permission is 
to be piesumed m the absence of prohibition " (Dat- 
taka Cbandnka, section 1, verse 82) relates to a giver, 
and not to a leceiver m adoption Taeini Churn 
Chowdhby v Saroda Sundari Dasi 

[3 B. L. R., A. C., 145 : 11 VI. R., 468 


HINDU LAW— ADOPTION -continued 
1 REQUISITES FOR ADOPTION-co»^«ed. 
(b) Authority — continued 

8. Power to adopt.— Pi esumption of 

authority — Proof of power to adopt — Adoption on 
contingency — Circumstances under which a Court will 
require strict proof of power to adopt, and under which 
it will assume the power to have been given The" 
acquiescence of parties interested m opposing an 
adoption is not pi imd facie evidence of its validity. 
The precise contingency contemplated by the donor 
of the power must happen to make an adoption valid. 
Mohindeolall Mqoeerjee v. Rookinky Dabee 

[Cor., 42 

9. Presumption from 

acquiescence — Consent to adoption — Where an adop- 
tion had been acquiesced m foi a period of thirty- 
three years, it was presumed that the necessary con- 
sent of some person competent to give away the 
adopted son had been obtained. Anandrav Sivaji 
v. Ganesh Eshvant Bokil . 7 Bom., Ap. s 33 

10. Proof of authority 

to adopt — Ceremonies — Presumption — The Court, 
when it is satisfied that permission to adopt exists, 
will exact slight proof of the performance of cere- 
monies: but it cannot conversely, from the observ- 
ance of ritual forms, infer that the husband's author- 
ity, which is essential in cases of adoption by a Hindu 
widow, has been leally obtained. Radhamadhub 
Gossain v Radhabullub Gossain 

[2 Ind. Jur., O. S., 5 * 1 Hay, 311 

11. Presumption of 

consent — Acts of adoptive mother. — When a Hmdu 
lady adopted a son in the lifetime of her husband, 
the fact that she carried on a law-snit during his life- 
time, calling herself his wife and the mother of 
the adopted son, and that neither the husband nor 
any one else denied the adoption, would he strong 
corroborative evidence that the adoption was made 
not only with the husband's consent, but that the cere- 
monies usual on the occasion of an adoption were done 
in his actual presence. Tingowbie Chatteeji v. 
Denonath Banebjee . , *W. R., 1864, 155 

12 . * Proof of authority to adopt. 

— Adoption by widoio to* deceased husband, -Pi oof 
of — In an adoption made by a Hindu widow, under 
authority conferred upon hei for that purpose by her 
husband, the authouty must be strictly proved, and 
as tbe adoption is for the husband's benefit, the child 
must be adopted to him, and not to the widow alone. 
An adoption by the widow alone would not, for pur- 
poses of Hindu law, give the adopted child, even 
after her death, any right to property inherited by 
her from her husband. Held in the present case, 
that the evidence did not support the contention that 
the adopted son of the widow had been adopted to 
the husband. Chowdhby Padam Singh v Kobe 
Udaya Singh . . 2 B. L. R. # P. C., 101 

[S. C. 12 W. R., P. C.. 1 
12 Moore's L A., 350 

13. Reference to deed 

in subsequent deed . — When a subsequent deed of 

5 Y 


II 
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HINDU LAW — ADOPTION — continued. 

i. Requisites for adoption— continued. 

(b) Authority — continued . 

Proof of authority to adopt— continued. 
permission to adopt was proved, a distinct reference 
made m it to a formei deed of the same character 
which corresponded in every particular with the de- 
scription of it given in the subsequent instrument, 
was, in the absence of proof of the existence of any 
other document, or of anything calculated to throw 
doubt on the former instrument, held sufficient to 
establish its identity. Kishen Sunkur Dutt v 
Moha Hya Dossee . . W. R., 1864, 210 

14. * Evidence of adop- 

tion and power to adopt — A writing under the hand 
of a deceased husband declaring that he gave his 
wife power to adopt, though not complete as a testa- 
mentary disposition, may yet be evidence of a de- 
claration of fact. Beojokishobee Dassee v Sree- 
ijath Bose , . . , 0W.B,, 468 

(c) CEBE ATONIES. 

15 . . Ceremony of putrestee jag. 

— Consent of person adopted — Superior castes — The 
performance of the putiestee 3 a g is essential to the 
validity of an adoption m the Dattaka form, at least 
among the three superior castes The consent of the 
party adopted is essential to the validity of an adop- 
tion m the Kritnma form. Luchmbn Ball v Mo- 
htjn Ball Bhaya G-ayal . . 16 W. R., 179 

16 . Ceremony pf datta homam. 

—Brahmans. — Semble , — The ceremony of datta ho- 
mam is, among Brahmans, an essential element in 
adoption. Singamma v. Vmgamun Venkaiacharlu 
(4 Mad., 165), questioned. Venkata v Subhadra 

[I. L. R., 7 Mad., 548 

17 . — — — Br ilmans . — Giv- 

ing and receiving child — In order to establish a 
valid adoption m a Biahman family, proof of the per- 
formance of the datta homam is not essential The 
giving and lecemng a hoy who is capable of being 
adopted is sufficient to constitute a vabd adoption 
according to Hindu law. Singamma v Vinjamuri 
Venkatachareti . , . 4 Mad., 165 

18. — — — ■— — JDahham Brah- 

mans — In the case of Dakham Brahmans, the “ datta 
homam ” or any other religious ceremony is not re- 
quired to give validity to the adoption of a brother’s 
son the giving and taking of the child is sufficient 
for that puipose Atmaram v Hadho Rao 

[I. L.R .,6 AH., 270 

19. JPlace for per- 

formance of ceiemony.— Although, according to the 
Dattaka Mimansa, the ceremony of homa, or bumt- 
offermg, is an essential part of adoption, it is not 
necessary that it should take place m the dwelling of 
the adopted. Oomeao Singh v. Mahtab Koon- 
WAE 8 Agra, 103 

20. Ceremonies in case of Su- 

dras .—Necessity for ceremony — Queer e ,— Whether 
religious ceremonies are necessary to make an adop- 


HIEDU LAW — ADOPTION— continued. 

1. REQUISITES EOR ADOPTION — continued. 
(c) Ceremonies — continued. 

Ceremonies in case of Sudras— continued. 

tion valid among Sudras ? Sbinaeain Hitter i 
Kishen Soondery Dasi . 11 B. L. R , 171 

[L. R., I. A , Sup. Vol., 140 

S. C. Nuggendro Chunder Mittbo v Kishen 
Soonduby Dassee . , 19 W. R., 133 

21. JSf ec es sity for 

ceremonies . — A Hindu Sudra adopted the plaintiff, 
his brother’s son, in 1247 (1840), who, npon the 
death of his adoptive father, performed his sradh 
and obtamed possession of all bis property as such 
adopted son The adoption had not been questioned 
except in 1256 (1849), when the defendant sued the 
plaintiff, who was then still a minor, through his 
guardian, and obtained possession from the plaintiff 
of certain of the property of the deceased, on the 
ground that the adoption was invalid. The plaintiff 
now, within twelve years of such dispossession, sued 
to recover possession, stating that the decree m the 
foimer suit had been obtained by the defendant m 
collusion with the guardian. The defence was, that 

! the adoption was invalid, the proper ceremonies not 
having been performed. The Court refused to enter- 
tain such defence. JPer Baybey, J — Ceremonies 
which are necessaiy to he observed for a valid adop- 
tion among Hindus of the superior classes are not 
necessary in the case of an adoption by a Sudra. In 
the case of adoption by a Sudra of a brother’s son, 
mere giving and taking may be sufficient to make the 
adoption valid. Nittanund Ghose v Krishna Doy- 
ab Ghose . . 7 B. L. R., 1 : 15 W. R., 300 

22. Necessity of cere- 

monies — Among Sudras in Bengal, no ceremonies m 
addition to the giving and takmg of the child are 
necessary to constitute a valid adoption. Behari 
Lab Hubbick v. Indramani Chowdhrani 

[13 B. L. R., F. B., 401: 21 W. R., 285 

Affirmed on appeal m Indramani Chowdhrani 
v. Behari Lab Hubbiok 

[I. L. R., 5 Calc., 770 * 6 C. L. R., 183 
L. R., 7 I. A., 24 

Overruling Bhairubnath Sye v, Mohesh Chan- 
dra Bhadury 

[4 B. L. R., A. C., 162 : 13 W. R., 168 

23. — Adoption by wi- 

dow under pollution — Among Sudras no lehgioua 
ceremonies are essential to adoption, and consequent- 
ly an adoption by a Sudra widow under pollution 
is not invalid. Thangathanni v Ramu 

[I. JU R„ 5 MacL, 358 

24. — Ceremonies to 

complete adoption — In a suit for confirmation of a 
right to adopt a son and to cancel deeds of agreement 
to give and receive the defendant’s son in adaption, — 
Meld that to complete an adoption there must be an 
actual giving and receiving, and that the execution 
of the deeds was not sufficient Srinarain Hitter 
v. Kishen Soondery Dasi 

[2 B. L. R., A* 0., 279 : 11 W. R.„ 196 



( 2113 ) 


DIGEST OF CASES* 


{ 2114 ) 


HINDU LAW — AD OPTION — continued. 

1. REQUISITES FOR ADOPTION— ^continued. 
(i c ) Ceremonies — continued. 
Ceremonies in case of Sudras— continued* 

In the same case on appeal to tlie Privy Council 
it was, however, held that the execution ot the deeds* 
if they were deeds of gift and adoption, and not 
mere agieements to give and adopt, was sufficient, and 
that the fact that they were not mterchanged was 
not necessaiy or important* Sreenarain Mitter 
v. Kishen Soondery Dassee . 11 B. B. R., 171 
[D. R. 9 1. A., Sup. Vol.j 149 

SlDDESSORY DASI V. DOOROA CHURN SETT 

[21 Ind. Jur., N. S., 22 ; Bourke, O. C., 360 

25. Execution of mu~ 

trial deeds,— Actual giving and taking of child.— 
Although it has been held that, m the case of Sudras, 
no ceremonies except the giving and taking of the 
child are necessary to an adoption* yet it is not to be 
taken for granted* that such giving and taking can he 
completed by the execution of mutual deeds without 
more , but, semhle y that* according to Hindu usage, 
which the Courts should accept as governing the law, 
the giving and taking in such an adoption ought to 
take place by the father handing over the child to the 
adoptive mother* the latter intimating her acceptance 
of the child in adoption. In this case it was found 
on the evidence that it was not the intention of the 
parties to complete the adoption by the mere execution 
of the deeds. Shoshinath Ghose v. Krishna- 
sunderi Dasi 

[L LE,6 Cale., 381 : 7 C. L. R., 313 
Xu R., 7 I. A., 250 

23. Ceremonies, in ease of 

Rshatriyas, — Necessity of religious ceremonies — 
Among Kshatriyas m the Madras Presidency adoption 
without religious ceremonies is valid — Singamma v 
Vmjamun Venlcatacharlu (4 Mad , 165), followed. 
Chandramala Patti Mahadevi v. Muktamaba 
Patti Mahadevi . . I. L. R., 6 Mad., 20 

27 , Necessity for performance 

of ceremonies. — Construction of will * — Gift. — G * 
a childless Hmdu, by his will, directed as f ollows . — 

" And as I am desirous of adopting a son, I declare 
that X have adopted K,> third son of my eldest brother* 
My wives shall perform the ceremonies according to 
the shastras and bring him up, and until that adopt- 
ed son comes of age, those executors shall look after 
and superintend all the property, moveable and im- 
moveable, in my own name or benami, left by me* 
also that adopted son. When he comes to maturity 
the executors shall, make over everything to him to his 
satisfaction.” . . » "God forbid* but should this adopted 
son die, and my younger brother Nilrutton havemoie 
than one son* then my wives shall adopt a son of his* 
Tf at that time Nilrutton has not a son eligible to 
adoption, they shall adopt another son of Saroda, and 
the wives and executors shall perform all the afore- 
mentioned acts ” In a suit by one of G *s widows as 
heir of her husband to set aside his will and recover 
half his property, it appeared that the above-men- 
tioned ceremonies had been performed by one widow 
only* — Meld that according to the true construction 

II 


HINDU DAW— ADOPTION — continued 
I* REQUISITES FOR ADOPTION — continued. 

(c) Ceremonies —continued. 

Necessity for performance of ceremonies 

— continued. 

of the will (which was established by the evidence) 
there was a gift of his property by the testator to"a 
designated person independently of the performance of 
the ceremonies. Quaere , — Whether the peiformance 
of the ceremomes was essential to the completeness of 
the adoption ; and if so, whether one widow was 
effectually empowered to perfoi m them Nidhoomont 
Debya v. Saroda Pershad Mooeerjee 

[L. R., 3 1. A., 253 ; 26 W. R„ 91 

28. Proof of performance of 

ceremonies. — Evidence — In a case to set aside an 
adoption, on the ground that the ceremonies had not 
been perfoi med* where there was satisfactory evidence 
showing that the adoption had been continuously re- 
cognised for a series of years* and that the party 
adopted, had been, m possession* either in person or 
through his guardian, of the property in dispute, — 
Meld, that the Court might well dispense with formal 
proof of the performance of the ceremomes, unless it 
were distinctly proved, on the part of the plaintiff, that 
the ceremonies had not been performed. Sabo Bewa. 
a* Nahag-un Maiti 

[2 B. L,. R., Ap„ 51 : H W. R., 380 
Chowdhr y Heerasutoollak v. Brojo Soon- 
dhrRoy . * . . law. R., 77 

29. Authority to 

adopt. — The Court when it is satisfied that permis- 
sion to adopt existed, will exact shght proof of per- 
formance oi ceremonies , but it cannot conversely, from 
the due observance of ritual forms, infer that the hus- 
band^ authority has been really obtained. Radha.- 
madhttb Gossain v Radhabuldhb Gossain 

[ 1 Hay, 311 : 2 Ind. Jur., O. S., 5 

30. Subsequent performance of 

ceremonies. — Omission to perform Ceremonies at 
adoption.— Queer e. — Whether, where the ceremomes 
of an adoption are not performed at the proper time, 
the omission can be subsequently supplied. Indro- 
mani Chowdhrain v. Beharilal Mulbice 

[X Xu R.* 5 Calc., 770 : 6 C. L. R., 183 
X Xu R.* 7 X A., 24 

2. WHO MAY ADOPT* 

31 . Childless Hindu .— Olhgatxon 

to adopt a son — A childless Hmdu is bound to adopt 
a son if at all anxious for his own salvation* and what 
is required to be done for that end is not optional 
with him* hut an imperative obligation. Rajendro 
Narain Lahoree v. Saroda Soondtjree Debia 

[15 W. R., 548 

32. Husband or widow after 

his death. — Modes of adopting. — An adoption may 
be made either by a man m his lifetime* or by one of 
his wives after his death under a power conferred 
upon her for that purpose by her husband. Hurra- 
dhun Mooeerjee v. Mothooranath Mooeerjee 

[7 W. R., P. a, 71 ; 4 Moore’s I. A., 414 

3 Y& 
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HINDU LAW— ADOPTION— continued. 

2. WHO MAY ADOPT — continued 

33 a Widow succeeding as Heir 

of so XL,— Effect of, on right to adopt —A widow 
succeeding as heir to her own son does not lose the 
right to exercise the power of adoption Bye and 
Monee Hoy v Keisto Soondeeee Boy 

[7 W* R., 392 

34, — Giving in adoption. — Mother. 

— Paternal grandfather — When the natural lather 
is dead and the mother is living, she is the only person 
who can give m adoption The Hindu law does not 
authorise the paternal grandfather or any other pel- 
son to give m adoption in. such a case. Collectob 
or Sebat v. Dhibshingji Vaghbaji 

[10 Bom., 235 

4 

Pee Kenchawa v. Ningapa 

[10 Bom., 265, note 

35, Joint giving hy 

father and mother , — Brother — Consent of father 

— Amongst Hindus in the Piesideney of Bombay, a 

valid gift m adoption can he made only hy the natural 
father oi mother of the son given oi by them both 
conjointly. They cannot jointly or severally delegate 
that authority to another person so as to validate a 
gift hy him, made after they are both deceased 
Therefore, a gift in adoption hy the brother of the 
adoptee after the decease of his father and mother, 
though made with the previous assent of his father, 
was held to he invalid, Bashotiappa bin Baslin- 
GAPPA n SHXVLINGAPPA BIN BALLAPPA 

[10 Bom., 268 

30, Adoption among Jains. — 

Deed of adoption , Validity of . — Authority of widow 
— A. B , a member of the community of J ams of 
Maivach origin, who foim part of the inhabitants of 
Ahmadnagar m the Deccan, died without leaving 
natural bom issue and without adopting any child 
His wife, who survived him, resolved shortly before 
hei death on adopting the son of C D , a brother of 
A B , but did not live to cany her intention into 
effect After her death, C. D. and M IP. (another 
brother of A B ), with the assent of the Panch oi 
senior members of their community, went through a 
ceremony of gmng the hoy m adoption to the de- 
ceased A B and his deceased wife, and an instrument 
of agreement wholly founded upon that adoption 
was executed by JS. JF to C D , and affected to deal 
with the property, moveable and immoveable, of A B , 
— Held that the adoption was invalid, and that the 
instrument of agreement fell together with it. Adop- 
tion among Jams is, in the Presidency of Bombay, 
regulated hy the ordinary Hmdu law, as is their suc- 
cession to pioperty generally, notwithstanding their 
divergence from Hindus in matters of religion , and 
Hindu law does not allow any one but the widow to 
act vicariously for the man to whom the son is to he 
affiliated ; the widow is a delegate either with express 
or implied authority, and cannot extend that authori- 
ty to another peison, so as to enable hun to adopt a 
son to her husband after her decease ; not only a 
giving hut an acceptance hy the man or Ins wife or 
widow, manifested by some overt act, being necessary 


HINDU LjA'W’— ADOPTION — continued* 

2. WHO MAY ADOPT— continued. 

Adoption among Jams— continued 

to constitute an adoption hy Hindu law B HAG van- 
das Tejmal v Bagmal alias Hiealal Lachmi- 
andas . . . .10 Bom., 24J 

37, Members of Talabda Koli 

caste. — Absence of spiritual motives for adoption 
—It is not a necessary consequence of the circum- 
stance that the spiritual motive for adoption, which 
exists amongst the higher castes of Hindus, has no 
influence upon the Talabda Koh caste, that its 
members may not lawfully adopt. Bhala Nab: an a 
v Paebhtj Habi . , I. Ii. R. 9 2 Bom., 67 

38, Naikms (dancing girls).— 

Adoption , Invalidity of — Want of presupposition of 
husband — The plaintiff and the defendants were 
naikms The plaintiff, as the adopted daughter of 
the first defendant, sued to recover a share of the 
property m the hands of her adoptive mother which 
she (plaintiff) alleged to be family property Meld 
that adoption by naikms cannot he recognised by 
Couits of Law, and confeis no right on the peison 
adopted An adoption hy a woman presupposes a 
husband to whom she adopts as her representative, 
and a naikm, while she lemams a naikm, can have 
no husband Mathbba Naikin v Esxt Naikin 

[I. L. R., 4 Bom., 545 

39, Adoption by minor. — Power 

of minor to adopt or give permission to adopt — Age 
of discretion — Accoidmg to the Hindu law prevalent 
in Bengal, a lad of the age of fifteen is regarded as 
having attained the age of discretion, and as com- 
petent to adopt, or to give authority to adopt, a son, 
Jumoona Dassya v Bamasxtndabi Dassya 

[I. L. R., 1 Calc., 289 : 25 W. R., 235 
Xi, R., 3 I. A., 72 

40, Age of discre- 

tion — An adoption is not invalidated hy the meie 
fact of the adoptive father being a mmoi, if he has 
attained the years of discretion Such an adoption 
is not attended by any civil disability Bajendeo 
Naeain Lahobee v. Saboda Soondttbeb Debia 

[15 W. R., 548 

41, Adoption by widower. — 

Validity of adoption — An adoption by a widower 
is valid according to Hindu law Nagappa Udapa 
v Subba Sastey . . .2 Mad., 367 

Chandvaseehaeudu v. Beamhanna 

[4 Mad., 270 

42, Adoption by man who has 

never married. — Validity of adoption — Semite. 
— The Hindu law does not pioliihit an adoption hy a 
man who has not been mamed Chandvasekha- 
EtrDu v . Beamhanna . . ,4 Mad., 270 

43, Adoption by husband with 

knowledge of wife’s pregnancy.— Validity of 
adoption — An adoption by a Hindu with knowledge 
of his wife’s piegnancy is not invalid. Mar ay ana 
Peddi v Vardachala Beddi , Mad. t 8. D< A„ 1859, p* 
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97, dissented fiom Nagabhtjshakam v Sesham- 
ivf a Garb . . . L L. E, 3 Mad., 180 

44 . Vaishya who Has under- 

gone the ceremony of Vibhut Vida— Custom 
as to incapability to adopt — Tiieie is nothing m the 
books ot authority amongst Hindus to show that a 
Vaishya who has undeigone the ceremony ot Vibhut 
Yida is incapable of adopting a son If a custom to 
that effect exists, it should be proved by satisfactory 
evidence Mhalsabai v Vithoba Khakdabpa 
GxjxiTb . . - .7 Lomu* Ap , 26 

45 . Adoption by leper— Vali- 

dity of adoption — The Hindu law does not prevent 
a leper from giving his son m adoption Anbbd 
Mohbn Mozoombar v Gobisto Chbnder Mozoom- 

dab . . • W. B, 1864, 173 

4 @. Person under poHution 

from death, of relative. — Validity of adoption 
— Objection that the respondent’s adoption was not 
valid because the adopted son was the son of a sister, 
and also because it was made when the adopter was 
under pollution m consequence of the death of a 
relative. Upon a conflict of evidence as to the time 
of the relative’s death, the Pnvy Council decided in. 
favour of the respondent The period of pollution 
according to Hindu law is sixteen days Ramabikga 
Pilbai v Sun ASIYA Piliai 1 W. R., P. C , 25 
[9 Moore’s L A., 506 

47 . Unchaste widow. — Incompe- 

tency to adopt — A Hindu widow, who has become 
unchaste, is living m concubinage, and is m a state 
of pregnancy resulting from such concubinage, is 
incompetent to leceive a son m adoption Sayama- 
lal Dutt v. Sabdamini Dasi 5 B. L. B., 362 

But see Tkangathahir v Hama 

[I. L. B., 5 Mad., 358 
where the parties, however, were Sudras. 

48. Unehastity of 

widow after vesting of estate , Fffect of, on power of 
adoption — Suit to set aside adoption . — One G died, 
leav ing him surviving his widow Y. and his undivided 
son It , who subsequently also died, leaving him sur- 
viving his widow P and a son V who died shortly 
afterwards Y. adopted the plaintiff, and immedi- 
ately afterwards P adopted the defendant The 
plaintiff sought to set aside the adoption of the de- 
fendant, alleging that it was invalid, inasmuch as it 
took place subsequently to Ms own adoption, and 
because of P. being an unchaste widow. The Court 
of fiist instance rejected the plaintiff’s suit, holding 
his adoption invalid. The lower Appellate Court 
revei sed the decree of the .Court of flrst instance, 
and remanded the suit for re-trial From this order 
of remand the defendant appealed. On appeal to 
the High Court — Held , that the adoption of the 
plamtifl was invalid Aftei the death of 11. his estate 
vested m his widow P , the adoptive mother of the 
defendant Her existence and the vesting in her of 
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hex husband’s estate rendered the elder widow Y. 
incapable of adopting The estate, having thus 
vested m P , would not be divested by lier subsequent 
uneliastity, and, therefore, the mquny into her 
chastity was irrelevant. Keshav Raiirri&hna v 
Goyind GojfESH « . I. L. R., 9 Bom., 94 


49 . Adoption by widow, but 

ceremonies performed by deputy by uncle. 

— Validity of adoption — Wheie a mothei, in pursu- 
ance of the promise of hei deceased husband, allowed 
hei son to be adopted, but did not heiseli attend at 
the adoption ceremonies to give him m adoption, but 
commissioned hei uncle to give the hoy on hei be- 
half, it was held that the adoption was not on that 
account invalid. V ijiarangam v Lakshbhan 

[8 Bom., O. C., 244 

50. Adoption with consent of 

father, but ceremonies performed by deputy. 

— Validity of adoption. — Wheie the father of a boy 
gave his formal consent to the adoption of his son, 
but was prevented by sickness fiom attending the 
adoption ceremony, and delegated to his brother the 
duty of making the presentation, it was held that 
the adoption was nevertheless valid Jaaenabai v. 
Ratcha^d Nahalchand I. L. B., 7 Bom., '229 


51 . Adoption made by brother 

in pursuance of father’s agreement.— Validity 
of adoption — In pursuance of a promise made by his 
fathei, A gave his younger brother aw r ay in adoption . 
—Reid that the gift was vahd Vekeata v. 
Sbbbabra . . . I. L. R., 7 Mad,, 548 


52 . — Son, Adoption by. — Son's power 

to adopt . — Impartible estate — Failure to prove 
alleged custom in a family against adoption — In- 
valid agreement between father and father's brother , 
m a joint family, contrary to rights of son already 
l orn —Two brothers, undivided under the Mitak- 
shara, the family estate being an impartible; zemm- 
dari in the possession of one of them who had a son, 
contracted with each other that, in the event of an 
indefinite failure of male issue in the line of either 
of them, the estate should descend m the line of the 
brother having aurasa (self -begotten) issue, and should 
not be alienated from the line of the latter by adop- 
tion — Held that this contract did not bmd the son 
not to adopt, or exclude from the inheritance a son 
adopted by Mm Such a stipulation was contrary to 
the law declared in the Tagore case , 9 P L. P , 377 , 
and was ineffectual to prevent the son’s exercising Ms 
ridit of adoption Sbbiya Rab v Raja or Pitta- 
pue . . . L L. R., 9 Mad., 499 

[L. B.,13LA^ 97 


53 . Adoption by wife. — Sanction 

to wife to adopt m husband's lifetime. — Accord- 
ing to the highest authorities m repute in the Mala- 
ga countiy, the express sanction of the husband is in- 
dispensable to render valid an adoption made by the 
wife in his lifetime. Comparative weight, as legal 
authorities on tins side of India on the question of 
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adoption, of the Mitakshara, Mayakha, Dattaka Mi- 
mansa, Dattaka Chandrika, Smnti Chandrika, Vira- 
mitrodaya, Dhaimasmdha, and the Nirnayasmdha 
pointed out. Dictum m the case of Collector of 
Madura v. M. Ramahnga Sathapati, 2 Mad , 220, 
“ that the opinion of Devanda Bhatfca must have 
keen that the assent of the husband stood upon pre- 
cisely the same footing, and was of the same scope, 
in the cases of giving and receiving” (by the wife in 
adoption) questioned. Nabayan Babaji v. Nana 
Manchab . . .7 Bom., A, C., 153 

54. Power of wife 

to give m adoption , — Consent of Government to adop- 
tion. — Won fulfilment of conditions of adoption . — 
Mistake — According to the Hindu law prevailing m 
the Bombay Presidency, a wife is not competent to 
give her son in adoption against the will, express or 
implied, of her husband, the father of that son, or 
under circumstances from which the husband’s dis- 
sent can he inferred. Rangtjbai v. Bhogibthibai 

[I. Ii. R., 2 Bom., 377 

55. — — Adoptionby widow.— 

Authority of husband, — Consent of sapmdas — A 
widow cannot make a valid adoption without either 
the authority of her husband or the consent of the 
sapindas. Abhndabi Ammal v. Kuppammal 

[3 Mad., 283 

50, Authority of 

husband —Ceremonies, Performance of — In cases of 
adoption in the dattaka form, it must he proved that 
the widow had the authority of her husband to 
adopt, and that she made the adoption when the boy 
adopted was under six years of age, and with the 
prescribed ceremonies. Oombao Singh v. Mahtab- 
koonwab . . . 3 Agra, 103 

57. * Authority of 

husband — Bareilly law — In the district of Bareilly 
the authority c of the husband is essential to the 
validity of an adoption. Haimtjn Chubb Singh 
v. Koomeb Gtjnsheam Singh 

[5 W. R., F. C., 69 

58. * — Prohibition by 

husband — Effect of an adoptionby widow — Fraud . — 
Concealment of rights from widow — A Hindu widow 
has no power to adopt a son to her deceased husband 
if she has been expressly prohibited from doing so by 
her husband in his lifetime. Queer e, whether accord- 
ing to the Maratha school she can adopt without the 
authority of her husband given prior to his decease 
Where a Hindu childless husband, when at the point 
of death, positively refused to adopt a son, and died 
without retracting that refusal, it was held that a 
subsequent adoption by his widow was null and void, 
as authority from her husband to adopt could not in 
such a case he implied (per W estbopp, J ) Dictum of 
the High Court of Madras, “that the opinion of 
Devanda Bhatta must have been that the assent of 
the husband stood upon the same f ooting, and was of 
the scope, m the case of giving and receiving ” (a son 
in adoption by the wife) questioned. Where an 
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adoption by a young Hindu widow is set up against her 
and to defeat hei rights, the Court will expect clear 
evidence that at the time she adopted she was fully 
informed of those rights, and of the effect of the act 
of adoption upon them , and if it find that fraud or 
cajolery was practised upon the widow to induce her 
to adopt, or that theie has been suppression or con- 
cealment of facts fiom her, it will refuse to uphold 
the adoption. Bayabai v. Baeatjee Veneatesh 
Rama Kant . . .7 Bom., Ap., 1 

59. Authority to 

adopt — Kinsmen, Consent of — Prohibition to 
adopt — According to the Hindu law current m the 
Dravida country, a widow not having her husband’s 
permission may, if duly authorised by his kindred, adopt 
a son to him. The question, who are the kinsmen 
whose assent will supply the want of positive author- 
ity of the deceased husband ? must depend upon the 
circumstances of the family m each case There 
must he such evidence of the assent of the kinsmen 
as suffices to show that the act is done by the widow 
m the bond fide peifoimance of a religious duty, and 
not capriciously, or from a corrupt motive The 
widow cannot adopt wheie there is a prohibition by 
the husband, direct or implied Cobbectob oe Ma- 
duea v Mutf Bamabinga Sathfpathy 

[1 B. L. R., P. C., 1 : 12 Moore’a I. A„ 397 
XO W. R., P. C., 17 

S. C m Court below Cobbectob oe Madttea v. 
Mijttij Vijaya Ragunada Mtjtttj Bama- 
binga Sethtjpati. Anandayi alias Kunjaea 
Natchiab *>. Pabyatavaedani Natohiab 

[2 Mad., 206 

60. Mithila Law . — 

Consent of husband to adoption by widow —Under 
the Hindu law current m Mithila, a Hindu widow 
has power to adopt a son m the kntrima form, with 
or without her husband’s consent, but such son 
would not, by virtue of such adoption, lose his posi- 
tion m his own family, nor would he succeed to the 
property left by the husband of his adoptive mother, 
but would be considered her son, and entitled to suc- 
ceed to her only Cobbectob oe Tiehoot v 
Hheeopeeshad Mohunt . . 7 W. R , 500 

SHIBO KoOEEEE V JOOGTTN SlNGH. BOOBEE 

Singh v. Busttnt Kooebee , 8 W. R., 155 

01. Authority of 

husband — Permission of relatives or younger 
widow — Maratha country.— In the Maratha country 
a Hindu widow may, without the permission of her 
husband, and without the consent of his kindred, 
adopt a son to him if the act is done by her m the 
proper bond fide performance of a religious duty, 
and neither capriciously nor from a corrupt motive. 
An elder Hindu widow has the power to adopt a son 
to her deceased husband without the consent of a 
younger widow. Rakhmabai v. Radhabai 

[5 Bom., A. C.,181 
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02. ■ — ■ ■ — « Consent of kins- 
men. — Divesting of estate — Although* as a geneial 
rule* the adoption by a Hindu widow of a son to her 
deceased husband is m the Maratha country good 
without the consent of her husband's kinsmen* when 
the estate of her husband is vested m her or in her 
and her co-widow jointly, yet when such adoption has 
the effect of divesting an estate already vested in a 
third person eg, the widow of her husband's de- 
ceased brother, the consent of such third person 
would appear to be necessary to give validity to such 
an adoption. Rakhmalaiv Badhabai, 5 Bom , A. C., 
181 , and Collector of Madura v Mutu Bamalmga 
Sathupathy, 12 Moore? $ I. A , 897, commented on and 
compared. Rufchaito Hindumal v Raehmabai 

[8 Bom., A. C., 114 

03. ■ Consent of rela- 

tives. — The doctrine that the consent of all her hus- 
band's relatives is requisite to make an adoption by a 
Hindu widow valid is erroneous. Gopal Shridhar 
Dieshit Patvardhan v. Naro Vinayae Dibishit 
Patvardhan . . . .7 Bom., Ap., 24 

04. Permission of 

husband. — Theory of adoption — According to the 
law prevalent in the Dravida country, a Hindu 
widow, without having her husband's express per- 
mission, may, if duly authorised by his kindred, 
adopt a son to him Collector of Madura v 
Mutu Ramahnga Sathupathy , 12 Moore?s I A, 
897 , referred to and approved Semite. — In the case 
of an undivided family the requisite authority to 
adopt must he sought within that family, and can- 
not be given by a single separated and remote kins- 
man. Speculations founded on tbe assumption that 
the law of adoption now prevalent m Madras is a 
substitute for the old and obsolete practice of raising 
up seed to a husband by actual procreation are inad- 
missible as a ground of judicial decision. Virada 
Pbatapa Raghtjnada Deo v. Brozo Kishoro 
Patta Deo . . . I. L. R., 1 Mad., 89 

[25 W. R., 291 : L. R., 3 I. A., 154 

5. C in Court below Brozo Bjshoro Patta Devh 

v. Varadhi Virapratapa Shri Raghunatha 
Devtt . 7 Mad, 301 

05, — - Adoption m 

Dravida country — Widow* s power to adopt with 
consent of sapindas. — Motives for making adoption 
— Accordmg to the Hindu law, a widow who has 
received from her deceased husband an express 
power to adopt a son in the event of his natural-born 
son dying under age and unmarried, may on the 
happening of that event make a valid adoption. 
Bhoobun Moyee Delia v. Bam Bhshore Acharj 
Chowdry , 10 Moore? s I. A 279 , distinguished. Under 
the law which prevails m the Dravida country, a 
widow, without any permission from her husband, may, 
if duly authorised by his kinsmen, adopt a son to him 
in every case m which such an adoption would he 
valid if made by her under written authority from 
her husband. The observations of the Judicial Com- 
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mittee in the Bamnad case , 12 Moore’s I A 397> 
to the effect “ that there should be such evidence of 
the assent of kinsmen as suffices to show that the 
act [of adoption] is done by the widow m the proper 
and bond fide performance of a religious duty, and 
neither capriciously nor horn a eonupt motive,'* 
considered ,-and explained. Vellanei Veneata 
Krishna Rao v . Veneata Rama Laeshmi 

[I. Iv R , 1 Mad., 174 
I*. R., 4 I. A., 1 : 26 W. R., 21 

68. — Authority ofhus - 

band, express or implied — Bight of widow to adopt * 
— Assent of nearest sapindas — Without the express 
or implied authority of the husband, a widow may 
make a second adoption under tbe sanction of the 
nearest sapindas. With such sanction a aecond 
adoption would probably not be recognised as valid, 
in the face of an express prohibition of a second 
adoption on the part of the husband. When the 
only surviving members of the family are divided 
from the deceased husband, for whose benefit it is 
desired to make the adoption, and also from each 
other, and equally distant from the deceased, there 
seems nothing in principle to throw doubt upon the 
sufficiency of the assent of some of them if bond fide 
given, if it be shown that the consent of the others 
is refused from mterested or improper motives or 
without a fair exercise of discretion. Pa RASAB A 
Bhattar v Rangaraja Bhattar 

[I. L. R., 2 Mad., 202 

67. - -» Authority of hus - 

band — Assent of sapindas — The sapinda of a deceas- 
ed person gave his child to the widow of the latter to 
be adopted m pursuance of an authority which she 
represented herself to have had from her husband. 
This natural father of the child was the eldest and 
managing member of a joint family consisting of 
himself and his three younger brothers, sons of the 
first cousin of the deceased. The* three younger 
brothers disputed the validity of the adoption. Two 
Courts having found against the existence of an 
authority to the widow given by her deceased hus- 
band, the question remained whether tbe manager 
giving his child, in the manner m which he had 
given it for adoption, he being a sapmda, and m a 
position to represent other sapindas of the deceased, 
was an assent by a sapinda to an adoption by a 
widow sufficient to support her adopting in the 
absence of an authority from her husband It was 
decided that under all the circumstances under which 
this child had been applied for by the widow and 
given by tbe father, the assent of the latter was not 
one which had rendered the adoption valid as against 
the brothers. There was no sufficient evidence to 
show that the widow applied to the hoy's father to 
give his assent as sapinda to an adoption, on the 
ground that she could not adopt without the sapm- 
da's assent. It was not necessary to determine 
whether this sapinda could alone have given a valid 
assent, if it had been given to tbe widow as one hav- 
ing no authority from her husband to adopt ; and if 
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it had been given, -without his mmcl having been in- 
fluenced by othei and undue considerations Ganesa 
Ratnamaiyab v Gopala Ratnamaiyae 

[I. L. R., 2 Mad , 270 
L. R., 7 I. A., 173 

$ 8 , — Authority of hus- 

band —Consent of saptnda. — F , one of the nearest 
male sapmdas of S , gave his son in adoption to the 
widow of S m 1878 Both the giver and receiver 
professed to have been carrying out the directions of 
S In 1883 a suit was brought by JST , another 
sapmda, to set aside this adoption, and it was found 
that S had not authorised the adoption as alleged by 
the defendants. Meld that, under the circumstances, 
VJs assent to the adoption did not render it valid. 
VeNSATAIAESMAMHA Vi Naeasayya 

* [I. L. R., 8 Mad., 545 

69 . — Author ity to 

adopt — Consent to adopt given by husband’s family 

< — Adoption in undivided family — Adoption to ahus - 
band separated in estate — A Hindu widow, who has 
not the family estate nested m her and whose husband 
was not separated at the time of his death, is not 
competent to adopt a son to her husband without his 
authority or the consent of his undivided co-pai ceners 
Where the husband of a Hindu widow dies sepaiated, 
and she herself is the hem, or she and a junior co- 
widow are the heirs, she may adopt without the sanc- 
tion of the husband (if he have not, expressly or by 
implication, indicated his desire that she shall not do 
so) and without the sanction of his kindred. A and 
J were two Hindu bi others undivided in estate. N 
died first, leaving a widow, JET. J died next, leaving 
two sons and a widow, G (the defendant) X adopt- 
ed the plaintiff as son to her husband and herself 
without the consent eithei of J’s two sons or his 
widow, G On the death of X and the two sons of 
J , the plaintiff sued G (the widow of J) for posses- 
sion of the family estate G claimed the estate as 
hen of hei last surviving son, and while admitting 
the fact of the plaintiff's adoption by X, denied its 
validity, on the ground that the members of the 
family had given no assent to the adoption It was 
admitted that K had not received from her husband 
AT any permission or direction to adopt a son Held 
that the plaintiff's adoption by X was invalid, inas- 
much as she had not the authority of hei husband or 
the consent of his undivided co-parceners to adopt, nor 
did she hold any estate in the property. Ramji v 
Ghamau . I. L. R., 6 Bom., 498 

70 . Un divided 

Hindu family — Adoption without the consent of 
husband or his undivided co-pao ceners and without 
the authority of her husband to adopt — A Hindu 
widow, who has not the estate vested in her, is not 
competent to adopt a son to her husband without his 
authority or the consent of his co-parceners with 
whom he was united m estate at the time of his 
death. X and V were two Hindu brothers X had 
a son who died m 1849 in the lifetime of his father, 
but who was then united m interest with him 
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(X) X died m 1856, leaving him surviving his two 
nephews, S and JP (the sons of his brothei F), and 
his daughter-m-law, Y (the widow of his predeceased 
son) At the time of his death, X w as united m estate 
with his nephews, S and P In 1871, Y adopted the 
plaintiff as son to her husband and herself. In 1873 
the plaintiff sued P and the sons of £ . (who died m 
the meantime) for a share m the family estate It 
was found that Y had not the authority either of her 
husband or of her father-in-law, X , or of any of his 
co-parceners to adopt Held that the adoption was 
not valid. Held further that a separated kinsman 
w T as not qualified to authorise the adoption Dinkae 
SlTAEAH V GANESH SHIVBAM 

[I. L. R., 6 Bom , 505 

71 . . — — * Adoption without 

consent of kinsmen — Adoption of a brother’s son on 
pursuance of express authority of husband to adopt . 
— Execution of such authority after a long time 
since death of husband — Agreement by widow to 
enjoy property for life. Effect of — Acquiescence — 
Estoppel.— B. and li weie brothei s and vatandar 
kulkaims of a village m the Kaladgi District B. 
died leaving him smvivmg his widow, the defendant 
On the death of B , 12 endeavoured to appiopriate 
the whole vatan estate so as altogether to exclude the 
defendant The defendant appealed to the Revenue 
authorities, and JR. admitted hei right to a moiety of 
the vatan Subsequently m 1856 the defendant pass- 
ed a document to X to the effect that m considera- 
tion of receiving certain property as her share, she 
would not trouble R m the enjoyment by him of the 
rest of the vatan, and that she was to hold and enjoy 
this property for her life. The arrangement continu- 
ed till 1881 In the meanwhile the defendant adopt- 
ed her brother's son and made a gift to him of the 
property held by her under the agreement of 1856. 
JR. having died, his son, the plaintiff, hi ought a suit 
agamst the defendant for a declaration that the adop- 
tion was invalid as also the gift to the adoptee, and 
that he was entitled to the piopeity after the death of 
the defendant The Court of first instance held that 
the husband of the defendant and the father of the 
plaintiff were undivided , that the alleged adoption was 
not pioved , that it was invalid having been made with- 
out the consent of the plaintiff, and that after the death 
of the defendant the property m the possession of the 
defendant should revert to the plaintiff On appeal 
the lower Appellate Court found the fact of adoption 
proved, hut held that the adoption was invalid, and 
upheld the decree of the Court of fiist instance as to 
the right of the plaintiff as leversioner to the pro- 
perty m the possession of defendant. On appeal to 
the High Court, — Held (reveismg the decrees of the 
lower Courts) that the document passed by the de- 
fendant to the father of the plaintiff implied a previ- 
ous separation between the husband of the defendant 
and the father of the plaintiff The expression that 
she was to hold and enjoy foi life merely described 
the ordinary estate of a Hindu widow and did not 
impose any restriction on the exercise of her powers. 
As a widow of a Hindu separated from his brother in 
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worship and estate she could adopt a son, which light 
even it she could foiego she did not by the document 
which was a family settlement and recognised the 
right of defendant as that of a widow of a separated 
brother The fact of separation having thus become 
distinct and having been acted on for about twenty- 
eight yeai s, the plaintiff was not at liberty to impeach 
it Add also that as the widow of B sepaiated m 
interest from B , the defendant was at liberty to 
adopt a son without the previous sanction of B 01 
the plaintiff The fact that the adoptee was son of 
the bi other of the defendant did not render the adoptee 
unfit for adoption, as it was a case fiom the Southern 
Maratha countiy Held further, that though so long 
a period as twenty -five yeais had been allowed to pass 
between the date of the death of hei husband and 
that of adoption, that circumstance did not m any way 
extinguish the right of the defendant to adopt under 
cncumstances calling for adoption. Gibiowa v 
Bhimaji . . . I. L. R., 9 Bom,, 58 

72. Inheritance — 

Sonless widow . — Usage of Jams — Bight of widow to 
adopt — Status of widow who has adopted —On the 
evidence given m this case, — Held that, according 
to the usage prevailing m Delhi and other towns m 
the Borth- Western Provinces, among the sect of the 
Jams known as Saraogi Agarwalas, a sonless widow 
takes an absolute interest m the self -acquired proper- 
ty of her husband, has a right to adopt without per- 
mission from her husband or consent of his kinsmen, 
and may adopt a daughter’s son, who, on the adoption, 
takes the place of a son begotten Queers , — Whether 
on such an adoption the widow is entitled to retain pos- 
session of the estate either as piopnetor, or as mana- 
ger of her adopted son. Sheo Sinq-h Rai v Dakho 

[I. L. R., 1 AH., 688 

Affirming decree of High Court in Sheo Singh 
Rai v. Dakho . . .BN. W., 382 

3. WHO MAY BE ADOPTED 

73. Adoption not in accordance 

with. wiH. — Adoption without consent of trustees. 
— Invalid adoption — A Hindu by will bequeathed 
his estate to a son to be adopted in a certain event by 
A with the consent of B. or Bds representatives, with 
a gift over on failure of adoption with such consent 
to B or B/s representatives On the happening of 
the event after B death, A. adopted the plaintiff 
without the consent of B.’s representatives who with- 
held their consent after a demand by A. Held that 
this was not such an adoption as w T ould entitle the 
plaintiff to take under the will, and that consequently 
the gift over took effect. Bbemchubn Sein v. 
Heebalall Seal . 2 Ind. Jur., ~N. S. 9 225 

74. Consanguinity. — Adoption of 

son of person with whom adopter could not inter - 
man g — Invalid adoption — Semble — The adoption 
of the son of a person with whom the adopter could 
not have intermarried. is invalid according to Hindu 
law Jayani Bhai v. Jiya Bhai . 2 Mad., 462 
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75. — Adoption of son 

of person with lohom adopter could not intermarry . 
— Relationship prior to maruage — The rule of 
Hindu law that a legal maruage must have been 
possible between the adopter and the mother of the 
adopted boy refers to their relationship prior to maru- 
age Sbiba^ialt: v Ramayya 

[LL E., 3 Mad., 15 

76. Adoption of son 

of person with whom adopter could not miermmrg . 
— Sudras. — The rule prohibiting the adoption of one 
with whose mothei, m her maiden state, the adopter 
could not have legally intermarried, is not binding on 
Sudras. Chinna Xagayya v Pedda Nagayya 

[I. L. R , 1 Mad., 62 

77. - — Vahditg of 

adoption — Superior castes. — Consanguinity does not 
invalidate an adoption where the parties involved do 
not belong to any of the three regenerated castes 
Her Mitteb, J. Nunxoo Singh v Peem; Dhtjn 
Singh 12 "W*. B., 356 

73 . Son adopted after payment of 

price. — Contract to give son in consideration of an 
annual allowance — Contract Act {IX of 1872), 
s. 23 — An adoption of a son aftei payment of price 
is not recognised m the present, the Kali, Yuga. 
The only adoption now recognised is that of the 
dattaka son, or son given A contract to give a son 
m adoption, m consideration of an annual allowance 
to the natuial parents, is void under section 23 of Act 
IX of 1872, inasmuch as the contract, if earned out, 
would involve an 1113 uiy to the person and property of 
the adopted son, and would defeat the provisions of 
the Hindu law Ishan Kishob Achabjee Chow- 
lhby v Habts Chanbba Chowlhby 

[13 33. L, B., Ap., 42 : 21 W. R., 381 

79 . Adult Brahman.— Perform- 

ance of upanayana — Validity of adoption — 
Queer e, — Whether a Brahman adult, whose upanayana 
and marriage ceremonies have already been pei form- 
ed in the family of his natural father, can be adopted 
into another family according to Hindu law Sada- 
shib Mobeshvab Ghate v Haei Moobeshvab. 
Ghate 11 Bom., 190 

80. Adoption of person on whom 

upanayana has been performed.— The weight 
of authoiity is against the validity of the adoption of 
one upon whom the upanayana has been already per- 
formed In strictness, there is no authority upon the 
other side. Veneatesaiya v. Veneatachablu 

[3 Mad., 28 

81. Brahmans — 

Validity of adoption — Among Brahmans the adop- 
tion of a son for whom the chudakarana and upana- 
yana ceremonies have been performed m his natural 
family is not on that ground invalid He notwith- 
standing acquires the legal status of an adopted son, 
the fact of those ceremonies having been already per- 
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3. WHO MAY BE ADOPTED — continued. 

Adoption of person on whom upanayana 
has been performed — continued . 

formed only rendering necessary, m a religions point 
of view, their re-performance and the peiformance of 
certain additional ceremonies m the adoptive family, 
the latter being considered to have the effect of an- 
nulling those peiformed in the boy’s natural family. 
Lasshmappa v. Raikaya • 12 Bom., 364 

82. — B t ah mans . — 

Custom. — Validity of adoption. — According to the 
custom obtaining amongst Brahmans in Southern 
India, the adoption of a hoy of the same gotra, after 
the upanayana ceremony has been performed, is valid. 
Venlcatesavya v Venkatacharlu , 3 JKad , 28 a over- 
ruled. Yibabagava v . Ramalinga 

[L L. R., 9 Mad., 148 

83. Adoption of a married asa- 

gotr a Brahman. — Validity of adoption — Factum 
valet —The adoption of a marned asagotra Brahman 
is not prohibited by the Hindu law in force in the 
Presidency of Bombay The circumstance thattheie 
was a person better qualified than the adoptee would 
not by itself render such adoption invalid, oi prevent 
the principle of factum valet from applying. Where 
a rule is m effect directory only, an adoption contrary 
to it, however blameable, is nevertheless, to every 
legal purpose, good. Dhabma Dagtt v Ram- 
ebishna Chimnaji . 1. L. R., 10 Bom., 80 

84. — Adoption of Sudra after 

marriage.— Validity of adoption. — Queer e, — Whe- 
ther a Sudra can he validly adopted after marriage. 
YyTHILINGA MtIPPANAB V. YlJAYATHAMMAIr 

[I. L. R., 6 Mad., 43 

85. Lam in Western 

India — Validity of adoption . — According to the 
Hindu law obtaining in Western India, the adoption 
of a Sudra who is married at the time of his adoption 
is not invalid iff the adopted person be a sagotra (of 
the same family) of the person adopting. Nathaji 
Keishnaji v. Habi Jagoji . 8 Bom., A. C., 67 

86. Lam m Western 

India — Validity of adoption. — In Western India an 
adoption among Sudras is not invalid, although the 
person adopted was married before his adoption, nor 
although he may be a son of the adopter’s sister, and, 
therefore, not a sagotra («.<?., of the same family) 
with the adopter Even among Brahmans marriage 
does not disqualify for adoption Queer e, — Whether 
the adoption of an asagotra married man belonging 
to any of the three regenerate classes would be in- 
valid. Lakshmappa v. Ramava . 12 Bom., 364 

87. Adoption of self-given 

adult son. — Law in Bombay Presidency — In- 
validity of adoption . — Amongst Hmdus in the Presi- 
dency of Bombay, an adoption of a son self-given al- 
though he may at the tune of the gift be an adult, is 
in the present age (the Kali Yuga) invalid. Bashe- 
tDlAPPA BUT BaSIiINGAPPA v. Seivxikgappa BIN 
Balbappa .... 10 Bom„ 268 


HINDU LAW— ADOPTION— continued. 

3. WHO MAY BE ADOPTED — continued 

88. — Brother’s son. — Invalid adop* 

tion — A woman may not affiliate by adoption a 
brother’s son. Battas Kuab v. Lachman Singh 

[7 N. W., 117 

89. ■ Daughter’s son. — Doctrine of 

factum valet — Invalid adoption . — Amongst Brah- 
mans the adoption of a daughter’s son is incestuous 
and invalid, and cannot be supported on the authority 
of the maxim factum valet quod fieri non debuit. 
Bhagiethibai v Rahhabai 

[L L. R., 3 Bom., 298 

In Southern India it seems to he a valid adoption 
Yayidniada v Apftt . I. L. R., 9 Mad., 44 

90. — Daughter’s or sister’s son. 

— Invalid adoption — Lmgayats — Factum valet , 
Doctrine o/.— It is a general rule and fundamental 
principle amongst Brahmans, Kshatryas, and 
Vaishyas, that they are absolutely prohibited from, 
and incapable of, adopting a daughter’s or sister’s 
son oi son of any other woman whom they could not 
marry by reason of propinquity The burden of 
proving a special custom to the contrary amongst any 
members of these three regenerate classes, prevalent 
eithei m their caste oi in a particular locality, lies 
upon him who aveis the existence of that custom. 
Limits withm which the maxim quod fieri non 
debuit factum valet applies, pointed out Lingayats 
are members of the Sudra, and not of the Yaishya 
class. Gopab Nabhab Sapbay v. Hanmant Ganesh 
Saeeay . . . I. L. R., 3 Bom., 273 

91. Eldest son. — Validity of 

adoption . — The adoption of an eldest son is, under 
the precedents of the Sudder Court, although impro- 
per, not illegal. Seetabam v. Dhunnook Dhaeee 
Sahye . 4 . . . 1 Hay, 260 

92. ■ - - Validity of adop- 

tion — In a suit by a Hindu widow to recover posses- 
sion of certain property dedicated to idols, as heir 
to her deceased husband, the last shebait, it appeared 
that the plaintiff’s husband was an adopted son 
of his predecessor m office, and that he was the 
eldest son of the first defendant who was the nearest 
male cognate of the adoptive father. On behalf 
of the defendant it was contended, that the adoption 
of an eldest son was invalid, and that consequently 
plaintiff’s husband did not succeed rightfully to 
the shebaitship. Held that the adoption of an 
eldest son, where there are several sons, was not 
invalid by Hindu law. Janoeee Debea v. Gopattb 
Aohabjea . . . I. L. R., 2 Calc., 365 

93. Validity of 

adoption — The piohibition to the adoption of an 
eldest son — unlike that to the adoption of an only 
son — is admonitory merely, and does not create any 
legal restriction. Texts from original Smriti writers, 
with the opinions of their commentators and the 
decisions of the High Courts, bearing on the subject, 
referred to and discussed. Kashibai v Tapia 

n.L. R.. 7 Bom.. 221 
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Eldest SOU — continued. 

94. Validity of adop- 

tion — Adoption of the eldest son upheld Jamnabai 
v Baycha nd NAHABOHAND 

[I. L. R., 7 Bom,, 225 

As to the adoption of an eldest son. See also 
Nibmadhttb Das v. Biswambhab Das 

[3 B. L. R., P. C., 27 : 12 W. R. s P. C., 29 

13 Moore’s I. A., 85 

and Laeshmappa v. Bamaya . 12 Bom., 304 

95. Grandnephew. — Reflection of 

a son — Appointment . — A grandnephew may he valid- 
ly adopted under Hindu law Morun Moee Debea v. 
JBejoy Kishto Gossamee, W.R, F. B , 121, followed. 
Hasan Chundeb Banebji v Htjbbo Mohun 
Chttceebbutty . . I L. B., 6 Calc., 41 

[6 C. L. R., 393 

90. Validity of adop- 

tion — The adoption of a grandnephew is not re- 
pugnant to Hindu law. An adopted son cannot suc- 
ceed to his adoptive maternal grandfather’s estate 
when there are collateral male hens, Mobfn 
Moyee Dabea v. Beejoy Kishen Gossamee 

[ W. R., P. B., 121 

97. . - Half-brother. — Invalid adop- 

tion . — The prohibition of the adoption of a half- 
brother has nothing to do with the possibility of 
a legal marriage between the son and his stepmother 
in her virgin state. Sbieamfbtt v Bamayya 

[I. L. R., 3 Mad., 15 

98. . — Maternal aunt’s daughter’s 

son. — Validity of adoption — Neither by local usage 
nor by the law of Mitakshara is the adoption of the 
son of a maternal aunt’s daughter invalid. Ven- 
katta v. Sgbhadba . I. L. R., 7 Mad., 548 

99. Mother’s sister’s son. — 

Validity of adoption. — Sudras . —Adoption of the 
mother’s sister’s son is valid among Sudras. Chinna 
Nagayya v . Pedda Nagayya 

[I. L. R„ 1 Mad., 62 

100. Only son. — Validity of adop- 

tion — The adoption of an only son is, when made, 
valid according to Hindu law. Chinna Gagndan 
v. Kumaea Gagndan . . .1 Mad., 54 

Shin am Gognden v. Coomaba Gognben 

[1 Ind. Jur., O. S„ 115 

101. —Validity of adop- 

tion. — The adoption of an only son is invalid accord- 
ing to Hmdu law. Openbbo Lab Boy v. Pea- 
SANNAMAYI . 1 B. L. R„ A. C., 221 

S. C. Openbba Lab Boy v. Bbomo Moyee 

[10 W. R., 347 

102. — Adoption by 

Sudra — Validity of adoption . — The adoption by a 
Sudra of an only son as a kurta pntro is not illegal 
under Hmdu law. Tiedey v. Labia Hubeebalb 

[W.R., 1864,133 


HnSTDU LAW — ADOPTION* — continued. 

3. WHO MAY BE ADOPTED — continued. 

Only son — continued. 

103. Validity of adop- 

tion — Factum valet, Doctrine of — Held (Tfbneb, 
J, dissenting) that the adoption of an only son 
cannot, according to Hmdu law, he invalidated after 
it has once taken place. Hangman Tiwabi v. 
Chibai . . . I. L. R., 2 AIL, 164 

104. Construction of 

deed of gift . — Adoption of eldest or only son — A. 
Hmdu died after having made a hibbanama, or deed 
of gift, giving the bulk of his property to the eldest 
son of one of his brothers, designating him as his 
pailok-putra. The donee thereof died without issue, 
hut leaving a widow him surviving. On the death 
of his widow his cousins sued his step-brother for 
possession of their share of his property, on the alle- 
gation that he had been adopted by their uncle, and 
consequently the relationship between him and his 
step-brother had been severed, and that they were 
equally entitled with the step-brother to succeed. 
The defendant denied the fact of the adoption The 
High Court held that the intention to adopt and the 
fact of adoption were proved by the terms of the 
deed of gift. Held, by the Privy Council, reversing 
the judgment of the Hugh Court, that the words 
of the hibbanama [“ hut as I had no son or daughter, 
I took you as my pailok-putra in the month of Aghran 
1211 B S. (1803), with the anumati (permission) 
of your parents, for the purpose of securing future 
oblations of water and funeral cake, and having 
brought you up like a son, performed the ceremonies 
of your sangskar, &c , and have constituted you my 
representative”], were not those which properly im- 
port the adoption of a son by gift — dattak pntra. 
Held that the presumption which arose from the 
religious duty of a childless Hmdu to adopt was, in 
this case, opposed to as strong a presumption that a 
Hindu would not break the law by giving in adoption 
an eldest or only son. Nilmadhfb Das v. BiS- 
wambbab Das « 

[3 B. L. R., P. C., 25 : 12 W. R., P. C., 29 
13 Moore’s L A., 85 

105. Sudras . — Vali- 

dity of adoption —The adoption of an only son is 
invalid according to the Bengal school of Hindu law, 
and the prohibition applies as well to Sudras as to 
the higher castes. Manick Chgnbeb Dgtt v. 
Bhgggobgtty Dossee . I. L. R., 3 Calc., 443 

106. Age of adopted 

son — Validity of adoption. — Held that the adoption 
by a Hmdu widow of an only son, if valid m every 
other respect, cannot he set aside by reason of the 
adopted being an only son of an advanced age. 
Vyaneateav Anandeav Nimbabeab v. Jayavan- 

TBAV BIN MALHABBAT BANADIVE 

[4 Bom., A. C., 191 

107. ■ — Married son . 

— Sudras — Validity of adoption. — An adoption 
amongst Sudras is not necessarily invalid because the 
person adopted is an only son and is married, and has 
been given in adoption by his mother after her hus- 
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Only son— continued 

band's death and without his authority. Mhalsai- 
BAI V VlTHOBA KSANDAPPA GULVE 

[7 Bom,, Ap„ 26 

108. ■ - — Validity of 

adoption — Authority of husband , Absence of — A 
gift by a Hindu widow of her deceased husband's 
only son is invalid m the absence of an express 
authority conferred upon her by him during his life- 
time Such an adoption, being null and void ah initio, 
cannot be supported by the maxim quod fien non 
debuit factum valet. — Quaere , — Whether a gift m 
adoption of an only son by his father is void in the 
Presidency of Bombay 

109. — Absence of 

authority of husband — Validity of adoption — In 
the Presidency of Bombay a widow may give m 
adoption a younger son where hei husband has not, 
by direct prohibition or otheiwise, indicated his 
unwillingness that she should, aftei his death, give 
such younger in adoption, the husband's assent to 
such a gift being implied But it cannot be implied 
to the gift, by his widow after his death, of an eldest, 
and still less of, an only, son m adoption, where he did 
not expressly indicate such assent in his lifetime. 
Semble — Where a father gives his only son m adop- 
tion as a dwyamush yayana, he consents to deprive 
himself of one-half of the spiritual benefit derivable 
from the performance of religions obsequies. Hence 
his consent cannot be implied even to such a gift 
when made by his widow after his death. To such 
a case the factum mlet principle is wholly inapplic- 
able, because the adoption would be, as regards her*, 
not quod fieri non debuit , hut quod fien non potuit. 
The maxim quod fieri non debuit factum valet consi- 
dered, and its application pointed out There is no 
authority for drawing any distinction between 
Sudias and the other classes on the question of the 
legality of the adoption of an eldest or an only son 
Mhalsabai v Vithoba, 7 Bom , Ap , 26, dissented 
from so far as it supported the gift m adoption, by a 
widow, of an only son without the authority of hei 
husband. Uakshmappa v. Ramava 

[12 Bom., 364 

110. Lmgayats — 

Gift m adoption by widow without an express 
authority from her husband — The plaintiff, a Sudra 
of the Lmgayat caste, sued for possession of certain 
property, alleging that he had been adopted by the 
defendant, a widow of the same caste The defend- 
ant denied the adoption, and contended that it was 
invalid, inasmuch as he was au only son, and had 
been given m adoption by his widowed mother with- 
out an express authority from her husband The 
plaintiff, in support of his adoption, piodueed two 
documents executed by the defendant, viz., a deed of 
adoption and a compromise, in which the defendant 
had ratified the plaintiff's adoption. It was found 
that the defendant was very young, and did not act 
independently in the execution of those documents. 
Held that the adoption was invalid on two grounds, 
viz , 1st , that the mother had no authority to give 
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the plaintiff m adoption, because he was the only 
son of hei deceased husband at the time of the adop- 
tion, and 2ndly , that the defendant (whether an 
infant or not) was not, either at the time of the 
alleged adoption or at that of the alleged ratification 
of it, a free agent, but was subject to undue influence. 
In the case of an only son the High Court refuses to 
imply authority m the mother to give such a son 
m adoption, Queer e , — Whether the plaintiff was in- 
capable of being adopted by the defendant, because 
his mother was a second cousin of the defendant's 
husband Bayabai v Bala Ventcaiesh, 7 Bom , 
Ap , 1 , Gopal Narhar v. Hamant Ganesh , I L. B., 
3 Bom , 273, referred to. LaTcshmappa v. Bamava, 
12 Bom , 364, approved. Somashekhara v. Stjb- 
hadramaji . . I. L. R., 6 Bom., 524 

111. Orphan. — Invalid adoption. 

— According to Hindu law an orphan cannot ho 
adopted. Subbaeuvammae v Ammakutti Ammal 

[2 Mad., 129 

112. Law of Western 

India — Invalid adoption —According to the Hindu 
law prevailing m Western India, an oiphan cannot he 
adopted. Barvantrav Bhaksar v Bayabai 

[6 Bom., O. C., 83 

113. Faluk-putro. — Invalid adop- 

tion.— The Hindu law does not allow of the adoption 
of a paluk-putro. Kalee Chufder Chowdhry v 
Shib Chtjnder ... 2 W. R„ 281 

This decision was not disputed m the Privy Coun- 
cil on this point. 

Bee Kali Chandra Chowdhury v Shib 
Chbnder Bhaduri 

[6 B. L. R., 501 : 15 W. R., P. C., 12 

114. Futriha-putra . — Invalid 

adoption — The adoption of a “ putiika-putra” is 
invalid. Hhrsingi- Narain v Bhtjtton Lall 

[W. R , 1864, 194 

115. Sister’s son.— Andh a country . 

— Invalid adoption.— In the Andhra countiy, as m 
Bengal, a Brahman cannot adopt his sistei's son. 
Narasamal v. BalaramachariiIJ . 1 Mad., 420 

116 Validity of ad- 

option — It is now well settled law that the adoption 
of a sister’s son by a Hindu of the Vaishya caste is 
valid. Ganpatrav Virishvar v Vithoba Khaf- 
dappa ... .4 Bom., A. C., 130 

117. Validity of 

adoption. — Custom.— Acquiescence m fact of adop- 
tion — Suit to set aside the adoption of the first de- 
fendant, the alleged adopted son of plaintiff's undivid- 
ed brother, to declare plaintiff's title to certain lands, 
and for possession. Eirst defendant pleaded that the 
question of his adoption was res judicata, and the 
Civil Judge so decided Upon appeal, the High 
Couit reversed the decision and remanded the case 
for decision on the merits. After trial the Civil 
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Judo-e found tli.it the fact of tlie adoption was satis- 
factorily pi oi ed, and that fiist defendant had done 
acts as adopted son since 1S33 at least It was also 
aio-ued, on plaintiff’s part, that the adoption was 
illegal, being that of a sistei’s son, and the judgment 
oi Holloway, J., in Narasama v Balaramacharlu , 

1 Mad , 420, was cited. The Civil Judge decided that 
this applied only to the Andhra country, and that as 
the custom was common m the Dravida countiy the 
adoption was legal, or if not legal that it was too late 
to dispute it The plaintiff appealed and the case 
was iefeuod to a full Couit The Court decided 
that on the geneial principles of Hindu law, as 
expounded by the wi iters of all schools, a Bi airman 
could not legally adopt his sister’s son, hut as the 
existence of a custom, derogating fiom the general 
law, was asserted, they dnected an enquny into the 
existence of the supposed custom. The Civil Judge 
found that a rule of customary law did exist affirm- 
m cr the legality of the adoption of a sister’s son by a 
Brahman. "Upon the question coming befoie the 
High Court the finding of the Civil Judge as to the 
existence of the custom was i eversed and the following 
issue sent for determination — “ Has the conduct of 
the plaintiff and that of the members of his family been 
such as to render it inequitable for him to set up as 
against the present defendant the rule of law upon 
which he now insists?” The Judge found to the 
effect that there had been a long course of acquies- 
cence by all the members of the family, the plaintiff 
included, in the validity of sonship asserted Meld 
that this would be hardly enough if, through the in- 
fluence of that course of representation by conduct 
the defendant had not altered Ins situation so that it 
would he impossible to restoie him to that original 
situation, that he had done so; and that, although 
the adoption was invalid and inadequate of itself to 
create communion, that communion had been created 
bv the course of conduct of the plaintiff and Ins 
family, coupled with the defendant’s changed situ- 
ation which had resulted Gopaiayyan*? Haohtt- 
patiayyan alias Ayyayayyait . 7 Mad., 


jjg ____ — Suit far parti- 

tion of property by person tn possession making a 
false claim thereto — Accoidmg to the Hindu law, 
a Brahman cannot v&hdiy adopt his sister s son. M , 
a childless Hindu and a Brahman, adopted A, his 
sister’s son, and subsequently apprehending that the 
adoption was invalid, executed a will by which he 
left his estate to X. After B s death, ^obtained 
possession, and remained in possession of the estate 
till his death, which occurred before he had attained 
maionty After this, joint possession of the estate 
was obtained by P and S, 3 two widows of B , who set 
up a right of inheritance from X , as being in the 
position of mothers to him, m consequence of his 
adoption by their deceased husband. A suit was 
hi ought by S agamst B for partition of the estate 
Meld that the adoption of X by B., a Brahman, 
was invalid, and that P. and S were not entitled to 
succeed him as his heirs. Parbati r. Sttrbae 

pi* Xt, * 
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H 9 # __ — Custom — Brah- 

mans — Daughter* s son —In Southern India the cus- 
tom which exists among Brahmans of adopting a sis- 
tei’s or daughter’s son is valid Vayinbinaba 
Apptt • . * • I* L. R., 9 Mad. , 44 

P20. - Jam law , — 

Validity of adoption —The question of the validity 
of an adoption, the parties between whom the question 
arose being Jams, w T as decided m accoi dance with 
the law of that sect, and not m accoi dance with 
Hmdu law Under Jam law the adoption of a 
sistei’s son is valid Hassan Ali v Naga Map 

[I.L.R,1 AIL, 288 

121 . — Mitakshara law. 

— Kayasthas. — Sudvas — As a geneial principle 
Kayasthas are Hindus of the Sudra class, and may, 

i as such, adopt their sister’s son Raj Coomar Ball 
v. Bissessur Dyal . . L L, R., 10 Calc., 688 

122. - Stranger. — Adoption of 

stranger where them is a brother’s son — Validity of 
adoption —By the Hindu law, the adoption- of a 

- stranger is valid, notwithstanding the existence of a 
brother’s son at the time of the adoption. GOCOOL- 
A^TTNB DOSS V WOOMA. DAEE 

[15 B. L. R., 405 : 23 W. R., 340 

In the same case on appeal before the Pi ivy Coun- 
cil, it was laid down that passages m the Dattaka 
Mimansa and the Dattaka Chandiika, which prescribe 
that a Hindu wishing to adopt a son shall adopt the 
son of his brother, if such a person he m existence 
and capable of adoption, m preference to any other 
person, although binding upon the conscience of pious 
Hindus as defining their duty, are not so imperative 
as to have the force of laws, the violation of which 
should be held in a Court of Justice to invalidate an 
adoption which has otherwise be*m regularly made. 
Wooma Daee v, Gocoolaktjnb i) ass 

[I. L. R., 3 Calc., 587: 2 C. L. R„ 51 
L 5 L. R., 5 1. A., 40 

123. Wife’s brotlier’s son — Vali- 

dity of adoption — The son of a wnfe’s brother may 
he adopted Srirambpe v, Ramayya 

[I. L. R., 3 Mad., 15 


4 SECOND, SIMULTANEOUS, AND CONDI- 
TIONAL ADOPTIONS. 

124 . — - Second adoption.— Adop- 

tion while first adopted son is lining —A second 
adoption cannot take place in the lifetime of the 
first adopted son. GorEK Lapp Chaoteaolee 
Buhoojee . 11 B. L. R, s 391 : 19 W. R. 5 _12 
[L. R„ I. A., Sup. Vol., 131 

Affirming the decision of the High Court in 
Chotjkpawabee Baboo jee v, Gibbhareejee 

[3 Agra, 226 
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125. Such an adop- 

tion is inoperative if made. Sun an and Mohapat- 
tfb v. Bonomahlee . Marsh., 317 : 2 Hay, 205 

126. — — - - < Adoption while 

first adopted son is living — According to Hindu law 
the adoption of a second son is invalid while the 
first adopted son exists and letains his character of a 
son Lakshmappa v. Ramaya . 12 Bom., 364 

127. Acquiescence of 

first adopted son %% division of property — Accord- 
ing to Hindu law, a second adoption (the first adopted 
son still existmg and remaining in possession of his 
character of a son) is invalid. The acquiescence of 
the first adopted son, after he came of age, in the 
division of property made by the adopting father 
between his two adopted sons, was not equivalent to 
a previous consent (binding on the first adopted son) 
to the disposition of the ancestral property by the 
father, but was binding on the first adopted son with 
regard to other property of which the father had the 
power of disposing by an act inter vivos without the 
consent of the first adopted son Rungama v. 
Atchama Atchama v Ramanadha Baboo 

[7 W. R., P. C., 57 : 4 Moore’s I. A., 1 

128. — — — Jam law , — 

Validity of adoption, — In a suit to which the parties 
were Jams, and in which the plaintiff claimed a 
declaration that he was adopted by the defendant to 
her deceased husband, and that as such adopted son 
he was entitled to all the property left by her deceased 
husband, it was found that subsequent to the hus- 
band’s death, the defendant had adopted another 
person, who had died pnoi to the adoption of the 
plaintiff, and without leaving widow or child Held 
that the powers of a Jam widow, except that she can 
make an adoption without the permission of her 
husband or the consent of his heirs, and may adopt 
a daughter’s sou, and that no ceremonies are neces- 
sary, are controlled by the Hindu law of adoption, 
and the Kritima form of adoption not being recog- 
nised by the Jam community, or among the Hindus 
of the North-Western Provinces, it must be assumed 
that the widow had power to make a second adoption 
and that such adoption was to her husband Meld 
therefore that the adoption of the plaintiff was valid 
and effective Meld also, that the effect of the second 
adoption being to make the second adopted son the 
son of the deceased husband, he must be treated as 
if he had been born, or at all events conceived, m the 
husband’s lifetime, and Ins title related hack to the 
death of tbe eldei biolliei, the fiist adopted son, so that 
if the eldei biothei left no widow or child who would 
succeed him to the exclusion of his youngci biothei, 
the second adopted son would succeed as heir to the 
father Sheo Singh llai i Dalcho , I L R , 1 All., 
688, referred to, Lakhmi Chand v Gatto Bai 

[I. L. R., 8 All., 319 

129. Simultaneous adoption.— j 

Invalid adoption , — A simultaneous adoption is not 


HINDU LAW-ADOPTION— continued 

4. SECOND, SIMULTANEOUS, AND CONDI- 

TIONAL ADOPTIONS — continued. 

Simultaneous adoption— continued. 

valid according to Hindu law. The adoption of one 
son alone is actually and m itself wholly sufficient to 
satisfy the purpose of the law; the adoption of two is 
not within the scope of the power of adoption, and 
where such a thing is attempted, neither of the child- 
ren is the legally adopted son of the deceased* al- 
though the ceremonies of adoption may have been 
performed as legards each, and also at the same time. 
Gyanendbo Chitndee Lahibi v. Kaiapahab Haji 
[I. L. R., 9 Calc., 50 : H C. L. R., 297 

In the same case m the Privy Council the case was 
,thus stated and decided Two widows of a Hindu 
each adopted a son to their deceased husband, under an 
authority from him, thus expi eased. “You . 

. the elder widow, may adopt three sons succes- 
sively, and you , . . . the younger widow may 

adopt three sons successively.” Meld that this might 
more reasonably be construed as giving the elder 
widow authority to adopt three sons successively, and 
then a similar power to the younger, than as autho- 
usmg simultaneous adoptions Meld also that, 
supposing that the husband had intended to give 
such an authority, the law did not allow two simul- 
taneous adoptions. The opinion of TV M. Macnagh - 
ten on the subject referred to and approved. Akhoy 
Chitndee Bag-chi v Kalapahab Haji 

[I. L. R., 12 Calc., 406 : L. R., 12 I. A., 198 

Monemothenath Dey v Onafth Nattth Dey 

[2 Ind. Jur., NT. S., 24 

5. C. in Court below „ Bourke, O. C., 189 

SlDDESSOBY DASSEE V DOOBGAOHTTBN SETT 

[2 Ind. Jur., N. S., 22 : Bourke, O. C., 300 

Dossmoney Dossee v. Pbosonomoyeb Dossee 
[2 Ind. Jur., NT. S., 18 

where the question was only raised however, and 
it was assumed such an adoption would be invalid 
without deciding it. 

See also Choundawaiee Bahoojee v. Giedha- 
beejee .... 3 Agra, 226 

Affirmed by the Privy Council m Goopee Laid v 
Chandeaoolee Bahoojee . 11 B. L. R., 391 

[19 W. R., 12 ; L. R„ I. A., Sup. VoL, 131 

130. Invalidity of 

gift made to a person as being the adopted son of 
donor , where the adoption fails. — Persona designata. 
— A testator gave by will to each of his two wives a 
power to adopt, and gave his property to his sons so 
to be adopted , but did not provide, nor did he know 
who the adopted sons were to be The adoption 
which subsequently took place was found to have 
been a simultaneous adoption by the two widows : 
Meld, that such an adoption was invalid, and that 
the persons purporting to be the adopted sons did 
not answer the description m the will of adopted 
sons, and that therefore thcie was not such a sufficient 
designation of their persons as to enable them to take 
under the will. Monemothonath Dey v. Onathnath 
Peg, 2 Ind. Jur., M. S., 24, distinguished, and Fa- 
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nindra Deb Eaikat v Eagesioar Das , I L E, 11 
Calc , 463 Z. E , 12 I. A ,72, followed on the ques- 
tion of persona designata Doobga Sundaei 
Dossee v Subendba Keshav Rai 

[I, D. R., 12 Calc., 6S6 

13L Conditional adoption. — 

Position of father giving son in adoption . — Where 
a Hindu widow, in whom had vested by inheritance 
the whole of her husband’s property, moveable and 
immoveable, agreed to accept a boy m adoption on an 
express agieement by his father that during her 
lifetime she should be entitled to such property, 
subject, however, to the boy’s maintenance and educa- 
tion, and upon the faith of such agreement adopted 
the boy, it appearing that she would not have done so 
at all if it had not been for such agieement, — Held 
that the agreement was binding upon the adopted 
son, and that the son’s proprietary right was subject 
to the interest thereby created m favour of his 
adoptive mothei. Held also that, under the Hindu 
law, the power exercised by a father m giving his son 
in adoption is not only co-extensive with the power 
of a guardian, but is more like the power of an 
absolute proprietor. Chitko Raghtjnath Raja- 
diksh v, Janaei . . .11 Bom., 199 

132. — — — — - — — Consent given to 

adoption on conditions . — Effect of nonfulfilment of 
conditions — 'Where the natural father of the son 
given in adoption wiote to the adoptive mother, a 
widow, giving his consent to the adoption on certain 
conditions, — Held that a non-fulfilment of one of the 
conditions rendeied the adoption invalid, notwith- 
standing that the condition was unnecessary, and 
imposed m consequence of a mistake as to the neces- 
sity for the assent of Government to the adoption. 
Rangubai v Bhagibthibai 

[I. D. R , 2 Bom., 377 

133. Agreement by 

natural father restricting son’s interest in the inherit- 
ance of his adoptive father — The natural father of 
a hoy whom the widow of a deceased Hindu proposed 
to adopt as a son to her husband entered into a 
written agreement with her to the effect that the 
boy should inherit only a third of the property of his 
adoptive father * Held that the agreement was not 
void, but was at least capable of ratification when the 
adopted son became of age. Ramasami Aiyan v. 
Veneatabamaiyan . I. Ii. R., 2 Mad., 91 

[D. R., 6 I. A., 196 

134. — — Minor adopted 

on conditions. — Semble . — A minor taken in adoption 
is not hound by the assent of his natural father to 
terms imposed as a condition for the adoption. 
Laeshmanna Ratj v. Laeshmi Asolad 

[I. HR., 4 Mad., 160 

5. EFFECT OF ADOPTION 

135. Retrospective effect. — An 

adoption by a widow has a retrospective effect. 
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and, relating back to the death of the deceased hus- 
band, entitles the adopted son to succeed to his 
estate. Vyankatbav Anandbav v. Jayayanteav 
bin Maxhabeay Ranadiye . 4 Bom., A. C., 191 

136. Power of adopted 

son to set aside gift made before his adoption .• — The 
adoption of a son by a Hindu widow has a retrospec- 
tive effect, a son therefore adopted to her husband 
by a widow is entitled to set aside a gift of ancestral 
immoveable property made by his adoptive father’s 
widow previous to his adoption Nathajt Kbish- 
naji v Habi Jagoji . . 8 Bom., A. C., 67 

137. — — Date from which 

title of son takes effect — The title of a son adopted 
by a widow under authority fiom her husband does 
not relate back to the death of the husband. Lae- 
SHMANNA RATJ V. LAESHMI AMMAL 

[I D. R., 4 Mad., 160 

138 . IHatam custom. — Status of 

son-in-law — Coparcenary . — Survivorship — Proof of 
special custom — Although an iilatam son-in-law and 
a son adopted into the same family may live in com- 
mensahty, neither they nor their descendants can, in 
the absence of proof of custom, he treated as Hindu 
coparceners having the right of survivorship. Chen- 
chamma v. Stjbbaya . I. D. R., 9 Mad., 114 

139. Status of adopted son. — 

Theory of adoption — The theory of an adoption is a 
complete change of paternity ; the son is to be consi- 
dered as one actually begotten by the adoptive father, 
and he is so m all respects save an incapacity to con- 
tract marriages m the family from which he was 
taken. Nabas amal v. Baiaeamachaelet 

[1 Mad., 420 

140. — - Eights in his 

natural family — Inheritance — The severance be- 
tween an adopted son and his nararal family is so 
complete that no mutual rights as to succession to 
property can arise between them Sbinivasa Ay- 
y an - gab v. Kuppan Ayyangae. Royan Kbishna- 
MACHAEIYAE V . KUPPAN AYYANGAE . 1 Mad., 180 

14L Inheritance in 

adopted family. — Adoption is tantamount to the 
birth of a son to the adopter, and the property in- 
herited from the adopter must he regarded as ances- 
tral $ during the lifetime of his father a son cannot 
claim to have a specific share declared and defined, 
hut is only entitled to a decree declaring the proper- 
ty to he ancestral. Heeba Singh v. Btjbzab Singh 

[1 Agra, 256 

142. Consent to subse- 

quent adoption. — Liability to deprivation of inherit- 
ance by will.’— Where a Hindu has adopted a son, 
he acquires the right of a son in the hereditary im- 
moveable property of the adoptive father ; and he 
cannot be deprived of these rights by the adoptive 
father afterwards assuming to adopt a second son. 
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Status of adopted son — continued 
and settling the hereditary property upon such second 
adopted son, coupled with declarations that the fixst 
son was disinherited According to Hindu law, an 
adoption of a second son dui mg the lifetime of a 
pieviously adopted son is inopeiative A childless 
Hindu adopted A as his son , afterwards he adopted 
B as Ins son and made a will, dividing his property, 
ancestial as well as acquiied, between A and B A 
filed a petition denying the right of his adoptive 
fatliei to adopt B„ and protesting against the will , 
hut afterwards he signed a consent to the will Held 
that as the father afterwards endeavoured to deprive 
A of all his rights, as well those under the will as 
by the adoption, the consent did not bmd A , since it 
was given on the basis of a family arrangement, from 
which the adoptive father afterwards departed 
Semble , — That if the consent were given by A. m 
ignorance of his right it would not he binding upon 
him. SUDANUITD MOHAPUTTUR V BOHOMAEEE 

Doss . . Marsh.., 317 : 2 Hay, 205 

143. Bight of adopt- 

ed son to self-acquired immoveable piopertij of his 
adoptive father — An adopted son does not stand m 
a bettei position with regard to the self-acquned im- 
moveable pioperty of 3ns adoptive fathei than a 
natural-horn son would occupy Purshotam: Sba- 
ha Shenyi v. Yasudet Krishna Shenvi 

[8 Bom., O. C., 198 

Tara Mohtjn Bhuttachabjee v. Krtpamoyee 
Debia . . , . 9¥.R., 423 

144 , Succession of 

adopted son . — "Rights among other heirs — When an 
adopted son is entitled to sliaie with heirs other than 
the legitimately begotten sons of his adopted father, 
m the propel ty of kinsmen, he takes the same share 
as the other heirs The true meaning of paragiaplis 
24 and 25 of sectpn Y of the Dattaka Chanduka is 
that an adopted son and the adopted son of a natuial 
son stand m the same position, and this mle does not 
extend to distinct collateral heirs Dino Nath Moo- 
KERJEE V GOPAE ChUNDER MOOKEE.TEE 

[9 C.L. R., 379:8 C. L. R., 57 

X45. Succession — Sa- 

ptnda relationship — The rights of an adopted son, 
unless contacted by express texts, are m eveiy respect 
similar to those of a natural-bom son An adopted 
son takes by mhentance from the relatives, on the 
maternal side, of his adoptive father m the same 
manner as a son begotten would take There is no 
difference as regards sapinda relationship between 
the adopted and natural -horn son. Joy Kishore 
Chowdhry v. Panchoo Baboo 4 C. L. R„ 538 

146. Succession,line- 

al and collateral. — According to Hindu law, an 
adopted son succeeds not only lineally, but also col- 
laterally, to the inheritance of his adoptive father’s 
relations. Sumbhoochunder Chowdhry v 
Nabaot Debu . , 5W, R. s F. 0 o 100 
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147. * Termination of 

authot itg to adopt — Succession of adopted son to 
collaterals m gotra not that of father bg adop- 
tion — An instrument of permission (anumati patra) to 
a Hindu wife to adopt should she be left a widow, 
provided that <c dattaka (adopted) son shall he entitled 
to perform your and my shradh and that of our ances- 
tors, and to succeed to the property/’ The husband 
and wife had a son born, who suivived his father, 
succeeded to the property, and died before bis mothez, 
leaving a widow, who, as heir, took possession of it 
foi her widow’s estate The mother then piofessed 
to exercise the above powei, and m the suit arising 
thereupon — JBhoobumnoyee JDebia v. Bamhiskore 
Acharj Chowdhry , 10 Moore’s I . A , 279 — it was de- 
cided that the son’s widow, having acqun ed a vested 
intei est, a new heir could not be so substituted for 
her Held that, although such a substitution might 
have been disallowed without the adoption be,mg held 
invalid foi all other purposes, the above decision had 
determined that, upon the vestmg of the estate m the 
widow, the power of adoption was incapable of execu- 
tion, and was at an end and that this would have been 
the conclusion if the question of tli^, validity of the 
powei had been laised without any previous decision 
upon it An adopted son occupies the, same position m 
the family of the adopter as a natural-born son, except 
in a few instances, which aie accurately defined both 
m the Dattaka Chandrika and Dattaka Mimansa, 
governing authorities m the Bengal school An 
adopted son succeeds not only lineally hut collateially 
to the inheritance of his lelations by adoption. 
Swmbhoochunder Chowdhry v. Naraim JDibeh, 5 W. 
B , B. C., 100 , referred to and followed Held m this 
case, that the adopted son of the maternal grand- 
father of the deceased, though the gotra into which 
he was adopted was not the same as the latter’s, was 
an heir nearer to him than such maternal giand- 
fathei’s giandnephew. Padmakumari Debi Chow- 
dh rani v. Court of Wards 

[I. L. R., 8 Calc., 302 
L.E.,8 1. A, 229 

Affiimmg decision of High Couit m Puddo 
Koomaree Debee v. Juggut Kishore Achar- 

Jee . . • .1. L, R , 5 Calc., 615 

JUGGERNATH SAHAIE V . MUKKUM KoOFWAR 

[3W. R., 24 

Teencowrie Chatteejea v. Dinonath Banerjea 

[3 W.R.,49 

148. 1 1 1 Succession of 

adopted son on the mothers side — An adopted son 
under the law prevailing m Bengal occupies, as re- 
gards inheritance, the same position m the family of 
the adopter as a natural-bom son (except m a few 
instances defined m the Dattaka Chandrika and 
Dattaka Mimansa), succeeding collaterally, as well 
as lineally, his relations by adoption Badma Hum- 
an Debt, Choiodhrani v. Court of Wards, I L B„ 
8 Calc , 302, referred to and followed. Where a 
natural-born son, had there been one, would have 
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been entitled to succeed a maternal uncle, as being 
brother’s daughter’s son to the latter, — Held that an 
adopted son, who had been adopted by a widow under 
her deceased husband’s authority, was entitled, in 
like manner, to inherit, at the death of the widow, 
from her father’s biothei Kali Kumbl Mozijm- 
DAR V . UmA SONKBR MoiTBA 

[LL. B., 10 Calc., 232 : 13 C. D, R., 379 
D. R., 10 R A., 138 

Affirming the decision of the High Court in Uma 
Sunkur Moitro v Kali Komul Mozumdar 
[R 1 1 . R., 6 Calc., 265 : 7 C. L. R., 145 

149. Collateral suc- 

cession — Son adopted m kntima form — A son 
adopted in the kntima form in the Mithila provinces 
does not become a membei of the adopting family so 
far as collateral heirship is concerned, the relation 
of kntima for the purpose of inheritance extending 
to the contracting parties only. He can only succeed 
to his adoptive mother’s property Shibo Kooebee 
V JOOGTTN SlNG-H. BOOLEE SlNGH V BUSTTNT 
Kooebee . . .8 W. R., 155 

Collector of Tirhoot «. Httrropebshad 
Mohunt . ... . .7 W. B , 500 

- 150. Bights of adopted son. — 

Adoption by widow after death of natural-born son — 
Divesting of property —A Hindu wido w, who adopts 
a son after the death of her natural-horn son, divests 
herself of her estate. Jamnabai v Raychand Na- 
halchand . . . R D. R., 7 Bom., 225 

Bykant Monee Roy v. Kbisto Soondeeee Roy 

’ [7 W. R., 392 

151. Divesting of 

property — An adoption by the widow divests her 
of the right of inheritance to her husband’s property 
and vests it in the adopted son. Collector op 
Bareilly v. Naraen Day , . 3 Agra, 349 

152. — Position of wi- 

dow. — Divesting of property — Although the exercise 
of an act of adoption hy the widow of a Hindu who 
died without male issue, and made in accordance with 
his request, divested the property from the widow and 
vested it in the adopted son, the widow sued for an 
undivided share in the joint property, and a decree 
was made directing her to he put in possession. Held 
that the widow must he assumed to have prosecuted 
the suit only as guardian for her adopted son - that 
the decree must be considered to be for his benefit, 
and that she was put in possession as trustee for him 
and accountable to him as guardian and trustee for 
the piofits of the property, being entitled herself to a 
maintenance out of it. Dhcrmo Doss Pandey v. 
Shama Soondeby Debia . 6 W. R., P. C., 43 

[3 Moore’s I, A., 229 

153. Divesting of 

property — Vested right of mhet itance. — An inherit- 
ance having once vested cannot be defeated and di- 
ll 
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vested by an adoption Annammah v Mabbtj Bale 
Reddy 8 Mad., 108 

154. * Divesting of 

property — In a suit to set aside an adoption on the 
ground that it had been made after the estate had 
vested m the widow of K > the owner of the estate — 
Held the adoption was invalid Thayammal v. 
Venkatas am a . . I. D. R., 7 Mad., 401 

155. Succession of 

adopted son — Divesting of estate . — An adopted son, 
as such, takes hy inheritance, and not by devise. A 
son cannot be adopted to the great-giandfather of 
the last taker after the lapse of se\eral successive 
years, when all the spiritual purposes of a son, ac- 
cording to the largest construction of them, would 
have been satisfied. When the estate of a son is 
unlimited, and that son marries and leaves a widow 
his heir, she acquires a vested interest m her hus- 
band’s property as widow, and a new heir cannot be 
substituted by adoption to defeat that estate, and 
take as an adopted son what a natural-bom son wonld 
not have taken. By the mere gift of power of adop- 
tion to a widow, the estate of the heir of a deceased 
son vested in possession cannot be defeated and di- 
vested Bhoobun Moye Debia v. Rameishore 

A nTT 1 T> TTlTt 

[3 W. R., P. C., 115 : 10 Moore’s R A., 279 

Gobindo Nath Roy v. Ram Kanay Chowdhry 

[24 W. R., 183 

156. Son adopted 

after succession opened out. — Hindu widow with per- 
mission to adopty Position of. — Divesting of proper- 
ty — A Hindu testator died, leaving all his property 
to P and B , his two sons, absolutely, m equal shares. 
B died m 1845, leaving a minor son, K. P. died in 
1851 without male issue, leaving a widow JB. D., and a 
daughter. P. also left a will, by whn#h he gave, sub- 
ject to certain trusts for the worship of the family 
idols, all his property to his widow B D., for her life, 
and on her death to his daughter’s son (if any) : the 
daughter died without issue befoie her mother B. 
D. died in October 1864, leaving a will, of which she 
appointed her brother G- executor, and G , m accord- 
ance with the directions in hei will, took possession 
of the property, which B D took as widow and under 
the will of P K died m 1855, when still a minoi, 
leaving a minor widow, and having made a will, hy 
which he gave pei mission to his widow to adopt a 
son The widow of K adopted a son in August 1876. 
In a suit brought by the plaintiff as adopted son of 
K. and heir of P. to recover the property left by P, 
the issue was raised whether, assuming the plaintiff 
to he the legally adopted son of AT., he was the heir 
of P. Held that his adoption not having taken 
place when the succession to the property of P. opened 
out on the death of B. D., he was not entitled to the 
property ; his adoptive mother could not claim on the 
death of B D tQ hold the pioperty as trustee for the 
plaintiff . and inasmuch as the property must have 
vested in some one on the death of B. D , and property 
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once vested cannot, by Hindu law, be divested, the 
plaintiff was not entitled to succeed. Rally Peo- 
gofero Ghose v Gocooii Chunbeb Mitter 

[I. L. R„ 2 Calc., 295 

157, Divesting of 

property. — A who had a son, B , by bis wife C , dur- 
ing the lifetime of his son executed an unoomuttee 
puttro in favour of C., empowering her to adopt a 
son in the event of the death of B. B., on coming of 
age, succeeded to the ancestral and other estate of his 
father who had died. Subsequently B died child- 
less, and his widow succeeded as heir to her deceased 
husband. 0 afterwards exercised the power of adop- 
tion from her husband and adopted D. Held that, 
although as heir to A, D. could not displace the 
widow and full heir of B , and that although as heir 
to B he came after B/s widow and mother, D might 
succeed when on their deaths he united m himself 
the capacities of heir to A and heir to B. Joy 
Kishobe Chotohey v . Panchoo Baboo 

[4 C. L. R., 538 

158. Adoptive son 

claiming share m estates already vested m another 
before the date of the adoption . — Fraud . — Shortly 
before his death m 1862, A , by his will, gave his 
widow power to adopt a son. In consequence of 
fraud on the part of B , the son of a brother of A in 
suppressing this will and setting up another, the will 
was not proved until 1874, when the widow exercised 
the power. €., the widow of another brother, had 
died in 1867, and B had succeeded to her estate 
The adopted son now sued by his mother to recover a 
half share m C/s estate, alleging that his adoptive 
mother, m consequence of the fraudulent act of B. in 
suppressing the will under which the power of adop- 
tion was given, and by setting up a false one, was 
unable to exercise the power of adoption before the 
death of C , and that thus he had been deprived of 
the opportunity of succeeding to C/s estate. Field 
that, although B had committed fraud m suppressmg 
the will and setting up a false one, and had so placed 
obstacles in the way of the adoptive mother of the 
plaintiff taking a son m adoption earlier, yet that, as 
the plaintiff was not m existence at the time the 
fraud was committed, such fraud was too remote so 
far as it affected him, and that the Court, as a Couit 
of Equity, could not disturb the estate which had al- 
ready vested m B . The right to succession is a light 
which vests immediately on the death of the owner 
of the property, and cannot, undei any circumstances, 
remain m abeyance m expectation of the birth of a 
prefeiable heir not conceived at the time of the 
owners death. Keshub Chunder Ghose v, Bishen 
Bershad Bose , 8. D A., I860, p. 840, and Bhoobun 
Moyee Debia v. Ram Kishore Acharj Chowdhry, 
10 Moore’s I. A, 278, followed. Niecqmuii La- 
ETTBI V. JOTENDBO MOHOT LASER! 

[L L. R„ 7 Calc., 178 : 8 C. L. R., 401 

MeU, in the same case by the Privy Council, 
affirming the decision of the High Court, that 
the adopted boy could not claim to share along with 


HINDU LAW— ADOPTION— continued 
5. EFFECT OF ADOPTION — continued. 

Rights of adopted son— continued. 

the nephew the estate which had belonged to the 
uncle, notwithstanding the nephew's conduct in refer- 
ence to the exeieise of the power to adopt, inasmuch 
as the date of this boy's birth rendered it impossible 
for him, under any circumstances, to have been made 
an adoptive heir to the uncle. According to Hindu 
law, as laid down m the decided eases, an adoption 
effected after the death of a collateral relation does 
not entitle the adopted son to come in among the 
heirs of such collateral, Bhttbanes W abi Debi v. 
Nilcomul Lahiei 

[I. L. R., 12 Calc,,* 18: L. R„ 12 1. A„ 137 

159. — Vested estate 

divested by adoption. — Bower to adopt. — A., a Hindu, 
having succeeded to his father's estate, died un- 
married, leaving him surviving his father's mother 8., 
and his step-mother N. After A/s death, N~., under a 
power from her husband, adopted B as a son to A/s 
father. Semble , — That the adoption did not divest the 
estate of 8. m whom A/s estate had vested on his 
death jDeobqmoyee Chowbhrain v. Shama Cheek 
Chowdhey . . . I. L. JEL, 12 Calc., 248 

6. FAILURE OF ADOPTION OR OMISSION 
TO EXERCISE POWER 

1 60. Death of adopted son.— 

Fsbate of Hindu widow — Adopted son dying a 
minor — The widow of a childless member of a divided 
Hindu family is entitled to a life-interest m her hus- 
band's estate after the death of an adopted son before 
attaining majority. Soonher Koqmabee Debea v. 
Gbdadheb Pebshab Tewaeee 

[4 W. R., P. C., lie : 7 Moore’s I. A., 64 

161. Widow with 

power to adopt. — Bower to adopt another son. — G. 
executed an unoomotee potro to his wife S. to adopt, 
on the failure of each adopted son, five sons in suc- 
cession After his death 8. adopted a hoy who died ten 
oi twelve years later, after which she adopted another, 
whose adoption it was now sought to have declared 
invalid. The contention m special appeal was that, as 
the son fiist adopted lived to an age sufficiently 
mature to perform all the acts of spiritual benefit, to 
secure which the unoomotee potro was executed, and 
it should be presumed that he performed all those 
acts, the power given to 8. ceased to have any opera- 
tive force Meld that the contention was not sup- 
ported by the Privy Council cases cited, and was op- 
posed to the geneial principles of the Hindu law * a 
son in the situation of the first adopted son m this case 
cannot exhaust the whole of the spiritual benefit 
winch a son is capable of conferring on his deceased 
father. Ram Sookdbb Sing-h v. Subbanee Dossee 

[22 W. R., 121 

162. Widow witbL authority to 

adopt. Position of. — Limitation — A Hindu died 
after leaving directions with his widow to adopt a 
son. On a partition of the joint property among 
his brothers and widow, a certain property was allot- 
ted to the widow as her share ; afterwards, in 1849, 
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6. FAILURE OF ADOPTION OR OMISSION 
TO EXERCISE POWER — continued. 

Widow with authority to adopt, Posi- 
tion of— continued. 

the brothei dispossessed her In 1851 she adopted a 
son, who attained his majority in 1865, and in 1866 
sued for possession of the property Held that the 
possession of the widow previous to the adoption was 
not that of a trustee for the son to be adopted so as 
to prevent limitation. Gobind Chandra Sarma 
MAzooiiDAB v. Anand Mohan Saema Mozoohdar 
[2 B. L. R„ A. C., 313 

163. Failure to adopt.— Widow 

with fewer to adopt not adopting — Suit for estate 
as widow — Authority was given by deed, by a child- 
less Hindu in Bengal, to his widow to adopt a son at 
his decease The widow did not exercise that power, 
and, many years after hei husband's death, brought 
a suit in hei character as widow claiming his succes- 
sion in the family estates. Held that the mere fact 
of there being authority given her by her husband 
to adopt a son did not, before an adoption had actually 
taken place, supersede and destroy her personal right 
as widow to sue. Bamtjndoss Mookerjee v. 
Tabinee . . .7 Moore’s I. A., 169 

164. - Inheritance , Wi- 

dow’s right to. — A husband's express authorisation, 
or even direction, to adopt, does not constitute a 
legal duty on the part of the widow to do so, and for 
all legal purposes it is absolutely non-existent till it is 
acted upon. When a Hindu, by his will, gave his 
widow authority to adopt, if necessary, from one to 
thiee dattaka sons, and she, having neglected to do 
so, brought a suit to recover possession of her hus- 
band's property and for an account of the administra- 
tion, against the administrator of the estate, after 
having ineffectually attempted to get the letters of 
administration recalled and fresh letters granted her 
as hen ess of her husband, — Held that she was 
entitled to the decree she prayed for. Uma Shndtjri 
Dabee v. Sotjbobinee Dabee 

[I. If. R., 7 Calc., 288 : 9 C. L. R., 83 

See Dino Moyee Chowdheain v. Rehling 

[2 W. R., Mis., 25 

Deno Moyee Dosses v . Dooega Pershad 
Mitter . . .3 W. R., Mis., 6 

165. Omission of widow 

to cdopt as directed in will. — Might of inheritance — » 
When a widow neglects to adopt a second son on the 
death of the first adopted son, as directed by her de- 
ceased husband, she commits a wrong, hut may never- 
theless he the heiress of the first adopted son. Sree- 
mtjtty Dossee v . Tarbachhnd Coondoo Chow- 
ii hey .... Bourke, A. O. C., 48 

7. EFFECT OF INVALIDITY OF ADOPTION. 

16 6. Adoption held to be in- 

valid. — Position of person adopted. — Where an 
adoption is held invalid, the natural rights of the 
person adopted remain unaffected, Bawani Sane aba 
Pandit v. Ambabay Ammal * 1 Mad., 363 


HXNDTT LAW — ADOPTION" — continued. 

7 EFFECT OF INVALIDITY OF ADOPTION 
- — continued . 

Adoption held to be invalid — continued . 

But see Ayyavtx Mttppanab v Niladatchi 
Asoial .... 1 Mad., 45 

8 EVIDENCE OF ADOPTION. 

167. Suit as to validity of adop- 

tion. — Halt ore Maj — In a suit as to the validity of 
the adoption of a claimant to the Nattore Raj, — Held, 
notwithstanding a finding of the Court of first in- 
stance that the adoption was not proved, that the 
evidence fully supported the adoption. Ckttnder- 
nath Roy v Gobind Nath Roy 

[11 B. L. R„ F C., 88: 18 W. R., 221 

Collector op Moorshedabad v. Shibessttree 
Dabee . . 11 B. B. R., P. C., 86 

[18 W. R„ 226 

upholding the decision of the High Court. 

See Kishen Monee Debia v Kashee Soondari 
Debia . . * W. R., F. B., 106 

Collector op Moorshedabad v Antjnd Nath 
Roy. Kistoyconee Debia v. Anhnd Nath 
Roy . . . , W. R., F. B., 112 

168. Deeds of adoption.— Inter- 

nal probabilities — Witnesses . — Deeds of adoption 
executed long ago, several witnesses to the execution of 
which having died, should be judged of more from 
their internal probabilities andfxom the indirect evi- 
dence than from the testimony of witnesses either 
subscribing the deeds or present at the same time, 
Kishen Monee Debia v Kashee Soondaree Debia 

[W. R., F. B., 106 

169. Suit to establish adoption. 

— Test of validity of deeds of adoption — In cases ot 
adoption careful scrutiny is necessary. The party 
seeking to establish an adoption is hound to produce 
the best evidence procurable. The rule for testing 
the validity of a deed of adoption is contemporaneity 
of execution and publication of the deed of permission 
In the absence of the original deed, all the circum- 
stances bearing upon the alleged deed, and all the 
probabilities for and against its genuineness, must be 
considered. Roopmonjoree Ckowdrain v Ram- 
lal Sircar. Greesh ChtjnderLahoree v Ramlal 
Sircar ..... 1 W. R., 144 

170. Adoption by dhurm-putr. 

— Ceremony of dhurm-putr. — An adoption made by 
a Parsee immediately before his death would render 
extremely improbable the execution of a will by him 
a very short time previous thereto, and therefore call 
for very clear proof { to establish its existence. Al- 
though in cases of adoption by dhurm-putr (a partial 
adoption) it is not indispensably necessary that a 
declaration should he made on the third day after 
the decease, yet it is usual to make such a declara- 
tion and to take a writing from the dhurm-putr In 
the absence of any such writing, and upon the whole 
evidence, the adoption in this case was pronounce t d to 
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8. EVIDENCE OF ADOPTION — continued . 

Adoption by dhurm-putr— 

"be as a paluk-putr, and not merely as a dhurm-putr. 
Homabhaee v. Punjeabeaee Dosabheen 

[5 W. R., P. C., 102 

171. — Requisition for validity 

of adoption. — Registration — Acknowledgment in 
writing — According to Hindu law, neither registra- 
tion of the act of adoption, nor any written evidence 
of that act having been completed, is essential to its 
validity. In no case should the rights of wives and 
daughters he transferred to strangers or to more 
remote relations, unless the fact of adoption by 
which this transfer is effected he proved by evidence 
free from all suspicion of fraud, and so consistent 
and probable as to give no occasion for donht of its 
truth. Although the Hindu law does not require 
that adoptions should he acknowledged m writing, it 
is usual, when persons in the situation of a zemindar 
adopt sons, to acknowledge such adoption in writing, 
to give notice to the ruling power, and to invite the 
neighbouring zemindars and others to he present at 
such an adoption Sutboogun Sutputty v Sabi- 
tea Dye . . 5 W . R., P. C., 109 

172. — Deed expressing 

wish to adopt a particular person — A cousin and 
heir to an insane proprietor having been sued for the 
amount of a decree, and application having been 
made for execution against the estate of the Baid 
proprietor after his death, it was urged that the 
estate had become the property of a minor who had 
been adopted by the insane proprietor previously to 
his decease, and could mot he held liable for the 
debts of the cousin and heir, who, moreover, had 
formally relinquished his right to it. The plaintiff’s 
r.ln.n-n rested on the contention that the formalities 
required to vahdate an adoption had not been at- 
tended to m this case. This contention was met by 
the plea that the adoption was complete, hut that 
even if it had not been so, a document declaring the 
deceased proprietor’s desire to adopt the mmoi had 
the effect of a testament. Held by tbe High Court 
that, though the intention of the deceased piopnetor 
to adopt the minor was clear, that mtention, even as 
expressed m the above-mentioned document, which 
was not testamentary m character, did not amount 
to an adoption in the absence of the necessary 
formalities. The estate was accordingly declared 
liable for the amount of the decree against the 
cousin and heir. Banee Peeshad v Coubt op 
Waeds ... .25 W. R,, 192 

173. ■ — Evidence of conditional 
adoption. — In a suit m which a claim was made in 
virtue of an alleged adoption to the estate of a 
deceased Hindu, the widow made a compromise, not 
m writing, with the claimant where the adoption 
was admitted, hut alleged to have been on condition 
that the widow should enjoy the entire property for 
her life without power of alienation, and that after 
her death her minor daughters should take the self- 
acquired property, and the claimant should succeed to 
the ancestral estate. Held that the evidence to 
establish such a conditional adoption must, as in the 
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8 EVIDENCE OF ADOPTION— continued . 

Evidence of conditional adoption — con - 
tinued 

case of a nuncupative will, be very strong. Imbit 
Eonwab v . Hoop Naeain Singh .0 C. L. R„ 70 


9. DOCTRINE OF FACTUM VALET AS 
REGARDS ADOPTION. 

174 . Application of maxim. — 

Gift by widow without authority of husband’s only 
son — The maxim quod fieri non debuit factum 
valet considered and its application pointed out. 
The gift by a widow of her husband’s only son with- 
out Ms express authority given during his lifetime 
is null and void ab imho, and cannot he supported by 
this maxim, because such an adoption would he, as 
regai ds her, not quod fieri non debuit , but quod 
fieri non potmt. Lakshmappa v. Ramava 

[12 Bom., 364 

175. Adoption of 

daughter’s son among Brahmans . — Amongst Brah- 
mans an adoption which is incestuous and mvahd, 
as the adoption of a daughter’s son, cannot he sup- 
ported on the authority of the maxim factum valet 
quod fieri non debuit. Bhagiethibai v Radhabai 

[I. L. R„ 3 Bom., 298 

176 . Limitation of maxim.— 

Limits within which the maxim quod fieri non 
debuit factum valet as to adoption applies pointed 
out Gopal Naehae Sapeay v Hanmant Ganesh 
Sapeay , . . I. L. R., 3 Bom., 273 

177 . Recognition of maxim.— 

Schools of Hindu law other than Bengal. — The 
maxim quod fieri non debuit factum valet is recog- 
nised to some extent by other schools of law in India 
besides that of Bengal. Wooma Daee v. Gocool- 
anund Dass 

[I. L. R., 3 Calc., 587; 2 C. L. R., 51 

178. Suit by adoptive father to 

set adoption aside. — Held that, when an adop- 
tion of a son has once been absolutely made and 
acted on, it cannot he declared mvahd or set aside at 
the suit of the adoptive father Suehbasi Lab v. 
Guman Singh . . I. L. R., 2 AIL, 300 
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See Champerty * 4B.L, R., O. C.» 1 
[9 B. L. R., 76 
Marsh., 303 : 2 Hay, 160 

See Cases under Declaratory Decree, 
Suit eor— Reversioners 

See Cases under Hindu Law— Endow- 
ment— Alienation or endowed PRO- 
PERTY. 

See Cases under Hindu Law— Joint 
Family— Powers op Alienation by 
Members, 

See Limitation Act, 1877, abt 125 

[7 B. L. R., 131 
10 Bom., 351 
15 W. R., 1 

See Madras Bent Becoyeby Act, 1865, 

s 11 . . I. B. R., 2 Mad., 80 

See Besumption— Bight to Besume. 

[I. D. R., 5 Calc., 113 

See Cases under Sale in Execution op 
Decree — Joint Property. 

See Zemindar, Power op. 

[D L. R., 2 Mad., 80 

1 RESTRAINT ON ALIENATION. 

1. Restraint invalid as incon- 

sistent with Hindu law. — Restraint by will . — 
A restraint on alienation put by a testator on Ms 
descendants was considered void as being unknown 
to and inconsistent with Hindu law. Nitai Chaban 
Pyne v . G-ang-a Dasi 

[4 B. L. R., O. C., 265, note 

2. Impartibility, Effect of. — 

Chota Ragpore Ray, Alienation of portion of — The 
fact that the Raj of Chota Nagpore is an impartible 
one does not prevent the Maharaja for the time being 
from alienating a portion of it in perpetuity. Na- 
rain Khootia v . Loeenath Khootia 

[I. D. R., 7 Calc., 461: 9 C. L. R., 243 

3. — ■ — Alienation of im- 

partible estate . — Custom , — Succession to Ray. — Im- 
partibihty of an inheritance does not, as a matter of 
law, render it inalienable. The owner of an estate 
wMeh descends as an impartible inheritance is not, 
by reason of its impartibility, restricted to making 
grants or gifts enuring only for his own life. The 
power of alienation resting upon the general law, 
inalienability, if existing, must depend .upon family 
custom in this respect, and of such custom proof is 
required Anund Lall Singh Deo v. Dheraj Guru 
Naram Deo, 5 Moore? s Z A . 82, followed In the 
case of a titular raj, of which the lately deceased 
Baja had made a mokurrari pottah, or grant m per- 
petuity, of part of the zemindar! lands thereto be- 
longing, m favour of a younger son, it was found that 
the only custom proved was that the raj estate de- 
scended to the eldest son, to the exclusion of the other 
sons, and that there was no proof of a custom pro- 
hibiting such an alienation as that made by the grant 
Reid that the mokurrari grant was not invalidated 


HINDU DAW— ALIENATION — continued. 

1. RESTRAINT ON ALIENATION — continued. 

Impartibility, Effect of— continued. 

by reason of the raj estate being by custom imparti- 
ble. Udaya Aditya Deb r. Jadab Lal Aditya 

Deb . . I D. R., 8 Calc., 199 

4. Condition not to alienate. — 

Restriction of enjoyment of estate — Upon a division 
of family properly, the parties to the division entered 
into an agreement that the property of any one of 
the parties to the agreement or their heirs dying, 
leaving no issue, should not be sold or transferred as 
a gift, but should on his death he divided by the 
other shareholders In a suit by one of the sharehold- 
ers to recover the share to which the plaintiff was 
entitled under the agreement from the defendant, a 
purchaser fiom the son of the person to whom the 
property was allotted upon the division, — Reid that 
an estate cannot be made subject to a condition which 
is repugnant to any of its ordinary legal incidents, 
and that the power of disposition, being a legal in- 
cident of the estate which passed to the vendor, could 
not be taken away by the agreements Veneatram- 
anna i \ Bbammanna Sastbulu . 4 Mad, 345 

5. Alienation and 

suit by alienee for mutation of names .-*- On the 
construction of an ikrarnama or deed of agreement 
and partition of an ancestral estate among several 
brothers , — Reid that the terms of the deed were not 
restrictive upon the power of each brother to alien- 
ate his separate share. A., one of the brothers, had 
his share registered on the Collector’s books as owner, 
and by deed of sale conveyed sueb share to his daugh- 
ter, who was also his heir The Collector, on the 
objection of one of A ’$ brothers (who denied A? s right 
to alienate, on the ground that it was ancestial pro- 
perty), refused to register the daughter’s name as 
proprietor. Reid, that the Collector was hound by 
Bengal Regulation VIII of 1800, section 21, to regis- 
ter her name as purchaser, but that such mutation of 
name was to be without prejudice to the question of 
the right of succession. Cowtflb^s Koonwub v. 
Lall Bahadub Singe . 9 Moore’s I. A., 39 

2. ALIENATION BY SON. 

6. Alienation without father’s 

consent. — Miiakshara law — TJndei the Mitak- 
shara law an alienation by a son without the father’s 
consent is invalid Sheo Ruttun Koonwar v. 
Gour Beharee Bhurut . 7 W. R., 449 

3. ALIENATION BY UNCLE 

7. Right of nephew to object to 

alienation. — A nephew is not competent by Hindu 
law to object to any alienation of ancestral property 
made by his uncle. Apjoodhia Gib v. Kashee Gir 

[4 N. W„ 31 

4. ALIENATION BY FATHER 

8. Alienation with consent of 

son, — Right of grandson to object to alienation — 
An abenation made by a Hindu with the consent of 
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HINDU LAW— ALIENATION— continued 
4 ALIENATION BY FATHER— continued 

Alienation with consent of so n— continued. 

ins son cannot, under the Mitakshara law, be ques- 
tioned by the grandson. Bxteair Chttttitr Singh 
v. Greed har e e Singh . . 9 W. R., 337 

Q t Grandson’s right to set aside 

alienation. — Suit by grandsons , sons, of a son 
adopted in Tcntima form to set aside alienation 
Where the son of a certain person, who had been 
adopted as a Tcntima son, sought to set-aside certain 
alienations of self -acquired property which the adopt- 
ive father had made, on the double ground that as 
grandsons they had an interest in that property, and 
that the alienations were for improper purposes,— 
Meld that, as the alienations were proved to be for 
legitimate purposes, and the relations established 
by the Tcntima form of adoption were confined to 
the contracting father and did not extend beyond 
them on either side, the plaintiffs m this case had no 
right to set aside the alienations which the adoptive 
father of their father had made. Jtfswant Singh 
v. Doolee Chttnd . . 25 W, R., 255 


10 . 


Self-acquired 


property.— 

-According to 


Mithila law — Separate acquisition „ 

Mithila law, the owner of self-acquired property has 
full power of disposition over it Bishen Perkash 
Narain Singh v Bawa Misser 

[12 B L. B., P. C. 5 430: 20 W. B., 137 


XL — Ancestral pro- 

perty -—Outcast, Eight of.—' There is a distinction be- 
tween ancestral and self -acquired property under the 
Mitakshara law, with regard to the right of a father 
to dispose of it. The fact of his being an outcast 
would not prevent him from exercising his rights 
over the property to the same extent as he might 
otherwise have done. Ojoodhya Pershad Singh v. 
Ramsatjrn . . . 6 W. R., 77 


X2. — — — Ancestral pro- 

perty —j[ 3 a Hifidu, sued B., the widow of C , claim- 
ing to he entitled with others as heirs of C under 
the Mitakshara law to certain property. The suit 
was compromised on the terms, as to one portion of 
the property, that it was to he retained by B. for 
life, and after ber death to be divided according to 
specified shares between A» and the other claimants 
After B 's death A obtained possession of his share 
under the deed of compromise. A alienated the pro- 
perty, and during his lifetime his sons sued to set 
aside the alienation on the ground that it was ancestral 
property Meld, A. took the property absolutely, and 
not as ancestral property. Mahabir Rower v 
Jtjbha Singh . 8 B L. R., 38 : 16 W. R., 221 

13. — ■ Mon-existence of 

son at date of acquisition . — Suit to recover a share of 
* the property of the plaintiff's maternal grandfather. 
The facts found were as follows . Plaintiff's mother 
and 1st defendant's mother were sisters, daughters of 
one M., who, having no male issue, selected, in pursu- 
ance of a special custom, the 1st defendant s father as 
a son-in-law who should take his property as if a son. 
On the death of M. y the 1st defendant's father enter- 
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Self- acquired property— continued. 

ed into possession of the property, and afterwards, 
during the minority of 3ns son (1st defendant), asso- 
ciated with himself the plaintiff on promise of a 
share. In accoi dance with this agreement, the p lain t- 
iff joined the 1st defendant's family and continued 
for many years aiding in the management and im- 
provement of the property, until, a short time before 
the present suit was brought, the 1st defendant turn- 
ed the plaintiff out of doors and refused to give him 
the promised share. Upon these facts, — Meld, by 
Holloway and Innes, JJ., that the 1st defendant's 
father was what is called in English law a purchaser, 
and had all the powers of disposition existent over 
self-acquired property, that also there was a com- 
plete adoption or ratification of the father's contract 
by 1st defendant, and that he ought to he held to it. 
By Innes, J ., — That the right of 1st defendant's 
father to dispose of property self-acquired might de- 
pend upon whether 1st defendant was or was not m 
bemg at the date of the acquisition. Challa Pari 
Reddi v. Challa Koti Reddi alias Kotappa 

[7 Mad., 25 

14 . Property inherited by fa- 

ther collaterally. — Bower of son to prevent 
alienation — In execution of a decree against A , a 
Hindu living under the Mitakshara law, his right, 
title, and interest m a certain property, part of which 
he had acquired as heir to his nephew and cousin, was 
sold. A suit brought by A ’$ sons to obtain posses- 
sion of their share of the propeity, on the ground that 
the debt for which the sale was held had not been in- 
curred under a legal necessity, was dismissed so far 
as it related to the part of the property which A had 
inherited collaterally. According to the Mitakshara, 
a son cannot prevent alienation by his father of pro- 
perty which the latter has inherited collaterally The 
restriction .upon the father's powei of alienation only 
applies to the grandfather's property. Ntjnd Coo- 
mar Lall v. Razeeoqddeen Hossein 

[10 B. L. R., 183 : 18 W. R., 477 

Lochttn Singh v. Nemdharee Singh 

[ 20 W.R., 170 

15 . Right of father in undi- 

vided Mitakshara tamily.— The father m an un- 
divided family under the Mitakshara law has no in- 
terest m the ancestral property which can form the 
subject of a sale, beyond Ins separated share of the 
proceeds, having merely a life-mterest m a common 
property, which he can neither give away nor sell. 
Bhyro Pershad v. Basisto Narain Pandey 

[16 W. R., 31 

10 . Alienation by man with* 

out issue. — Bower of the unborn son to contest 
alienation subsequently — Meld that alienation of 
property made by a Hindu, who at the time of such 
alienation has no issue living, cannot he contested by 
a son who at the time of alienation was neither horn 
nor begotten. Madho Singh v. Htjrmat Ally 

[3 Agra, 432 

Jado Singh v . Ranee . . 5 N, 113 
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4 ALIENATION BY FATHER — continued. 

17. Ancestral property.— Neces- 

sity — Effecting release from prison — Ancestral pro- 
perty may be sold by a father to effect his release 
from prison. Duleep Singh v Sreekishoon Pan- 
dey . .... 4 N. W., 83 

18. ' — Eight of son to 

set aside sale qf ancestral property made for his 
father's debts . — M, a Hindu, who had, on the death 
of his brother &> succeeded as exclusive proprietor to 
certain immoveable property which had descended to 
him and S on the death of their father, and had been 
held jointly by them, mortgaged the pioperty as se- 
curity for the repayment ot moneys advanced to him 
by 8 R. The debt was not conti acted by M . for an 
immoral purpose S. R. obtained a decree on the 
bond hypothecating the property, and, in good faith, 
brought the property to sale m execution of the decree 
and became the bond fide purchaser '—Held that a 
son horn to M , after the mortgage-debt was incur- 
red was not entitled to come in and set aside all done 
under the decree and execution, and recover back a 
moiety of the estate. Sabig Ram v Lttita Peeshad 

[6 N. W., 329 

19. Illegitimate son. 

— Assignment for maintenance . — Since by the Hindu 
law the illegitimate son of a person belonging to one 
of the ** twice-born ** classes is entitled to main- 
tenance, an assignment to him by his father, having 
no legitimate son then horn, of a part of his ances- 
tral estate, being in performance of a legal obliga- 
tion, is on a different footing from a voluntary alien- 
ation to a stranger, and is valid under the law of 
the Mitakshara. Quaere, — Whether, under the Mi- 
takshara law, a father who has no child horn to him 
is competent, without legal necessity, to alienate the 
whole or any part of the ancestral estate ; or whether 
the rights of unborn children are so preserved as to 
render such an alienation unlawful. Parichat v 
Zalim Singh . . I. L. R., 3 Calc., 214 

[L R., 4 LA, 159 

20. Alienation before birth of 

Son. — Mitakshara law — Certain property, which 
had been mortgaged by a Hindu governed by Mitak- 
shara law whale yet childless, was subsequently, 
after the birth of a son, sold m execution of a de- 
cree obtained on the mortgage after the birth, in a 
suit to which the son was not made a party. Held 
that the son could not disturb the possession of the 
execution-purchaser. Held, also, distinguishing the 
case of Lnchrmn Has v. Gndhur Chowdhry , I. L.R , 
5 Calc., 855, that in the suit upon the mortgage, the 
son was not a necessary party. Doodbee Chand 
V WOOMA StTNETTE PtTRSHAD . 7 C. Xi. R., 429 

2L Right acquired by son in 

ancestral property on birth.— Mitakshara 
law — Inheritance of share m milage — Interest of 
son acquired on birth. — A mouzah, of which the pro- 
prietary right formerly belonged to one zemindar, 
the ancestor of the plaintiff, was sold, whilst in the 
possession of the generation succeeding him, for 
arrears of revenue, and became the property of the 
Government by purchase. The Government, before 
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Right acquired by son in ancestral pro- 
perty on birth— continued 

the birth of the plaintiff, restored it in four equal 
shares to the family of the old proprietors, then con- 
sisting of four members, one being the plaintiffs 
father, who thus obtained possession of a five-biswas 
share. Held that whatever interest the plaintiff as 
son might have under the Mitakshara law m ances- 
tral property, it could not be said that, at the time 
of his birth, there was any proportionate share in the 
mouzah m which he could by birth acqune an inter- 
est, except this five-biswas share In this suit the 
plaintiff sought to have set aside, so far as it affected 
him, a decree, to which his father had consented, de- 
claring his fathers right to a five-biswas share only. 
Held that, even supposing that the father (who was 
living) might have some right m him to procure an 
alteration of the grant, such a right was not one in 
which a son would by his birth acquire an interest. 
Ujagar Singh v. Pitam Singh 

[L L, R., 4 AH., 120 
L. R., 8 1. A., 190 

22. Right acquired by unborn 

son. — Right to ancestral property not defeated by 
will of father. — According to the Hindu law which 
obtains in the Madras Presidency, the nght of a son 
in the womb to ancestral property cannot he defeat- 
ed by a will or gift. Qucere, — Whether this rule 
would govern the case of an alienation for value. 
Minaeshi V. Virappa . I. L. R., 8 Mad., 89 

23. Alienation without consent 

of children. — Mithila law — Under the Mithila 
law, the father of a Hindu family cannot give a 
mokurran lease of land at a nominal rent as a reward 
for faithful service, when his children being infants 
do not consent to such grant. Pratabnarayan Das 
v. Court op Wards . 3B.L. R., A. C n 21 

[11 W. R., 343 

24. Legal necessity. — Ancestral 

property • — Mitakshara law —To justify an aliena- 
tion of ancestral property, a legal necessity for the 
sale must be strictly proved to have existed, and such 
necessity cannot he inferred from the habits and 
general character of a vendor. Mittrajit Singh 
v. Raghubunsi Singe . , 8B.L, R., Ap., 5 

Nowrutton Koer v. Gotjree Dutt Singh 

[6 W. R., 193 

25. - — - Alienation pro- 

portionate to the necessity, — The rule that only so 
much of the property should he sold as will meet the 
necessity does not apply to cases where the excess 
is small or where the money really required cannot 
otherwise be raised. Luchmeedhur Singh v. Ek- 
bab Adi . * . . . 8 W. R., 75 

A 

26. Mitakshara law. 

— Right of son to prevent or set aside alienation by 
father — According to the Mitakshara law, a son has 
an equal right with his father m ancestral property. 
He can compel the father to divide the properly 
during his lifetime, and any alienation by the father 
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Legal necessity — continued 

made after the birth of the son, without the consent 
of the son, unless for a purpose justified by the Hindu 
law as a legal necessity, will not bind the son. If the 
father, dining the minority of the son, alienated any 
property m fraud of his creditors, such fraud would 
not bind the son, who was neither a party nor was 
pnvy to such fraud Beeb Kishobe Suhye Singh 
v Hub BuiiLub Naeain Singh . 7 W. R„ 502 


27. 


Suit for deela - 
• joint property - 


ration of future right to a share wo j vino property — 
A member of an undivided Hindu family living under 
the Mitakshara law m his father’s lifetime brought a 
suit for declaration of his future right to one-sixth 
share m a portion of the immoveable property of the 
family, and to set aside an alienation of it by his 
fathei, as having been made without legal necessity. 
Meld that no such suit was maintainable. Raol 
Gobain * Teza Gobain . 4 B. L. R., Ap., 90 

— Consent of son . — 

Property not partible among members of joint 
family — Custom — Where, m a part of the country 
the general law of which is the Mitakshara, a custom 
exists with regai d to ancestral immoveable property 
that it is not partible among the members of the 
joint family, hut descends from the father to his 
eldest son, the father cannot alienate such property 
without the concurrence of his son, unless such alien- 
ation is justified by family necessity. Ram Nabain 
Singh v, Pebtum Singh * . 11 B. L. E. 397 

[20 W. R.’ 189 

* — — — — Family distress . — 

Pious purposes — Mitakshara law —According to 
the Mitakshara law, a father is not incompetent to 
sell immoveable property acquired by himself Land- 
ed property acquired by a grandfather, and dis- 
tributed by him amongst his sons, does not by such 
gift become the self-acquired property of the sons 
so as to enable them to dispose of it by gift or sale 
without the confbnt" and to the prejudice of the 
grandson. The sale by a father of ancestral immove- 
able property, without the concurrence of his sons is 
not necessarily void, though it may be avoided, unless 
the purchaser can show that it was made, during a 
season of distress, for the sake of the family or for 
pious purposes. In the absence of evidence to the 
contrary, it must he assumed that the price received 
by the father became a part of the assets of the mint 
mmily , and therefore, if the son seeks the aid of the 
Court to set aside the purchase, he must do equity and 
offer to repay the purchase-money, unless he can show 
that no part of such pui chase-money or the produce 
of it has ever come to his hands. Muddun Gopal 
Thakoor r. Ram Buesh Paneey 

g [6 W. R., 71, 74 

r 30. > Alienation without con- 

sent of Bon.— Ratification — In a suit to recover 
possession of certain ancestral fields, sold during the 
absence of the defendant, who was united m interest, 
hy his father, to the plaintiff in consideration of 
money advanced by her out of her stridhan for the 
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tinned 

purpose of building the family house of which the 
defendant possessed himself after his father’s death, 
— Meld that the defendant by retaining possession of 
the house ratified the act of his father and elected to 
take the house m lieu of the ancestral fields, the sale 
of which was declaied to be valid and possession 
thereof given to the plaintiff. Gangabai v Vama- 
naji Datab ... 2 Bom., 301 

3L Power of son to control fa- 

ther’s alienation of property liable to ob- 
struction. — J Right of son at birth . — A son cannot 
control his father's act m respect of a property the 
succession to which is liable to obstruction It is 
only m respect of property not subject to obstruction 
that the wealth of a father and grandfather becomes 
the pioperty of his sons or grandsons by virtue of 
birth Jawahib Singh v Guyan Singh 

[3 Agra, 78 

32. Qift by father of joint family 

of share of ancestral estate, moveable and 
immoveable. — A Hindu fathei, while unseparated 
fiom his son, has no power, except for purposes war- 
ranted by special texts, to alienate to a stranger his 
undivided share m the ancestral estate, moveable oi 
immoveable. Baba v. Timma 

[I. L. R., 7 Mad., 357 

33 . Power of son to set aside 

alienation. — -Sale of ancestral property, — Judg- 
ment-debt, — Evidence of necessity, — The sale of a 
joint ancestral estate for the discharge of a judgment 
debt incurred by a father for moneys borrowed by 
him, which are not shown to have been borrowed for, 
or applied to improper purposes, is not impeachable 
or voidable by bis sons. A judgment-debt is a primd 
facie proof of necessity. Bhowna v. Roop Kr- 
SH:0KE • . . • 5N. W.,89 

34. — — < — Ancestral pro- 

perty Mitakshara law — T 8 , a Hindu, who with 
\ is J N foimed a 3 omt> Hindu family subject to 
the Mitakshara law, executed in favour of D a bond, 
whereby he piofessed to pledge a share of certain 
family property as security for the repayment of mo- 
ney advanced to him by D Default being made m 
payment of the loan when due, JD brought a suit 
on the bond against T 8, and obtained a decree for 
the amount secured thereby, m execution of which 
decree he attached and caused to be sold the right, 
title, and interest of T S . m certain other family 
property not covered by the bond, and himself became 
the purchaser thereof, and took exclusive possession 
of the property. In a suit brought by J _ZV. against 
T. o. and D to recover possession of the property 
purchased by D„ on the ground that no legal neces- 
sity existed for the \mn r -Meld that T. 8. had no 
individual right to any portion of the property which 
he could pass to a third person, and therefore J. M. 
was entitled to have the alienation set aside, and to 
recover possession of the property. There bem°- 
nothing amounting to any voluntary representation 
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Power of son to set aside alienation — 

continued 

by T S of lus having any right or interest in the 
property, or any representation of fact made by T, 8 
m order to induce D to advance the money, and 
nothing to show that there was no other property out 
of which the decree could be satisfied, no equity 
arose between T. S. and D, such as entitled the lat- 
ter to call on T S. to divide the property with his 
son, so as to make the share of T S available by JO 
to the extent of the loan. Jttgdeep Naeain Singh 
e. Deendiai* 12 B. L. R., 100 : 20 W. R., 174 

5. C, on appeal 

[I L. R., 3 Calc., 198 : 1 C. L. R., 49 
L. R., 4 I. A*, 247 

Soometjn Thakoob u. Chttndee Men Missee 

[3 C. L. R., 282 

35. * Power of father 

to alienate ancestral property. — F , during the mi- 
nority of his son B , sold, in dtder to raise money for 
immoral purposes, the ancestral property of the fa- 
mily The purchaser acted m good faith and gave 
value for such property Held > by the majority of 
the Full Bench (Spankie, J, and Oldpield, «/.,) in 
a suit by B against the purchaser and F. to recover 
such property and to have such sale set aside asr 
invalid under Hindu law, that such sale was not 
valid even to the extent of FJs share, and that B 
was entitled to recover such property as joint family 
property. Feld, per Peaeson, J , that B . could not 
recover such property, and that the purchaser, hav- 

* ing acted in good faith, took by the sale FJs share 
in such property and might have such share ascer- 
tained by partition. Chamaili Kttab v. Bam Pea- 
bad . . - . I. L. R., 2 AIL, 267 

36. Bower of father 

to alienate ancestral property . — D., in pursuance of 
a promise to give his daughter a dowry, about two 
years after her marriage, made a gift of joint ances- 
tral property to G., her father-m-law. P., D V son, 
sued his father and G. to have the gift set aside as 
invalid under Hindu law. Feld that the gift:, not 
having been made with the plaintiff’s consent, and 
not being for any purpose allowed by Hindu law, 
was invalid, and that the plaintiff was entitled to 
have it set aside, not to the extent only of his own 
share in such property, hut altogether* Ganga Bi- 
SHESHAE 17. Pietecc Pal . I. L. R., 2 All., 635 

37. — MiiaJcshara law. 

— Alienations for joint debts. — Waste . — Under the 
Mitakshara law, according to which the father and 
son are joint owners of the ancestral estate, the son’s 
power to prevent alienations by the father extends 
only to acts of waste, and not to alienations for the 
payment of joint family debts, and for the mainten- 
ance of the family. Bisambhub Naik v. Suda- 
bheeb Mahapattub . . .1 W. R,, 96 

38. Liability of son for father’s 

debts, — Necessity . — Minor sons . — Belt contracted 
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tinued. 

to enable father to earn a maintenance. — The expres- 
sion “family necessity,” justifying the sale of ancestral 
property, must he construed reasonably, and the head 
of the family and those dealing with him must be 
supported m transactions which, though m themselves 
diminishing the estate, yet prevent or tend to prevent 
still greater losses. A reasonable latitude must be 
allowed for the exercise of a manager’s judgment, 
especially m the case of a father, though this must 
not he extended so far as to free the persons dealing 
with him from the need of all precautions where a 
minor son has an interest m the property The fact 
that a mortgage or a bond, to pay off which ancestral 
property is sold, had some time to run, is not a suffi- 
cient reason to disprove an otherwise apparent family 
necessity The Hindu law recognises a debt con- 
tracted by the father of a family to enable him to 
earn a maintenance as one contracted under pressure 
of a family necessity. Babaji Mahadaji v Kbish- 
naji Deyji . . . LL,B^2 Bom., 666 

39. Impartible 

zemmdan. — Self-acquired property — Zemindari in- 
herited from maternal grandfather — The course of 
decisions in the Madras Presidency from 1818 has 
been to recognise equal ownership by the son m the 
grandfather’s estate, though it may not he divided 
between the father and the son, and to uphold the 
father’s alienation only to the extent of his share. 
Semble, — The decision m Girdharee BalVs case. Id 
_B. L. B.y 187 , was not intended to vary the courses of 
decisions m this Presidency. Semble , — The doctrine 
of the pious duty of the son to pay his father’s debts 
does not apply m the case of an impartible zemindari, 
where the son is not able to protect his interest as in 
the case of ordinary property by electing a division. 
Mtjttayan Chetti v. Zemindab op Sivagibi 

[L L. R. s 3 Mad, 370 

But, — Feld on appeal to the Privy Council, which 
reversed the decision of the High Court The estate 
which a son takes by heritage from his father consti- 
tutes assets by descent for the payment of his father’s 
debt, not incurred for any immoral or vicious purpose. 
This estate may he attached and sold m execution of 
a decree upon such a debt, and that it is an impartible 
zemindari does not alter the case The principle that 
the ancestral property, in which the son acquires an 
interest by birth, is liable for the father’s debt, unless 
within the above exception, holds good by the Mitak- 
shara law as administered in Madras as well as in 
Bombay and Bengal — Girdharee Ball v. Kanioo Ball, 
14 3 B. By 187: S. C. B. B.y IB A, 321, referred 
to and followed. Part of an impartible zemindari in- 
herited from a maternal grandfather was hypothecated 
by the zemindar as security for a debt not within the * 
above exception. Feld that all the right, title, and 
interest which had come to his son by heritage from 
the indebted zemindar, as well m the hypothecated 
part as in the rest of the zemindari, were liable so far 
as they had not been administered in payment of the 
father’s debt, to he attached and sold in execution of 
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formed, 

a decree against the father, based on his admission of 
the debt. A zeraindari inherited from a maternal 
grandfather is not “ self -acquired ” property. Quaere, 
— Whether the zemindar, having inherited fiom his 
maternal grandfather, was under the same restriction, 
in reference to alienation as against the son, as he 
would have been if the property had come through 
the male line Muttayan Chetei v. Sangli Visa 
PANDIA CmNNATAMBIAR (Zemindar oe Sivagiri) 
[I. L. B., 6 Mad., 1 
L. B.j 9 1. A., 128 : 12 C. L. R„ 169 

40, — Ancestral pro- 

perty. —Sorts share,— Heights of coparceners, — Pur- 
chaser, Eight of , — Under the law of the Mitakshara 
each son upon his birth takes a share equal to that 
of his father m ancestral immoveable estate, and can 
compel his father to make partition of such estate 
The rights of the coparceners in a joint Hindu family 
consisting of a father and his sons do not differ from 
those of the coparceners m a like family consisting of 
undivided brethren, except in so far as the sons are 
affected by the obligation of the Hindu law to pay 
their father’s debts, and by the fact that he is natur- 
ally the manager of the joint family estate It is 
settled law m the Madras Presidency, that one co- 
parcener may dispose of ancestral undivided estate to 
the extent ot his own share, even by private convey- 
ance, whether for value or by gift. In the Bombay 
Presidency, unauthorised ahenations, voluntarily made 
by one coparcener, are good, even for his own share, 
only when made for value, In Bengal, the law which 
prevails m the other Presidencies as to alienation by 
private deed has not yet been adopted, hut it is now 
settled, that the purchaser of undivided property, sold 
in execution of a decree during the life of the debtor 
for his separate debt, acquires the debtor’s mterest m 
sucb property, with the power of ascertaining and 
realising it by^ partition Under the Hindu law, 

subject to certain limited exceptions, the whole of 
the undivided estate of a joint family is liable m the 
hands of sons for the debts of their father. According- 
ly, where ancestral property has passed out of the fami- 
ly, either under a conveyance executed by the father m 
consideration of an antecedent debt, or in order to 
raise money to pay off an antecedent debt, or under 
a sale in execution of a decree for the father’s debt, 
bis sons, by reason of tbeir duty to pay their father’s 
debts, cannot recover that property, unless they show 
that the debts were of a land for which they would 
not have been bable, and that the purchasers had 
notice to that effect ; and a purchaser at an execu- 
tion-sale, being a stranger to the suit without such 
notice, is not bound to make enquiry beyond what 
appears on the surface of the proceedings In a suit 
by tbe members of an undivided Hindu family gov- 
erned by tbe law of the Mitakshara, to set aside a 
sale of joint ancestral pioperty which had been sold 
in execution of a decree obtained against tbeir de- 
ceased father, on tbe ground that the debt was not 
one for which sucb property could be made liable, it 
appeared that, prior to the sale, the plaintiffs had 
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preferred a claim of objection thereto on the same 
grounds, and that the Court of execution had de- 
clined to adjudicate the claim, and had directed the 
sale to proceed, referring the claimants to a regular 
suit. Held that the purchasers at the execution- 
sale must be taken to have had notice, actual or con- 
structive, of the objections made to the sale by the 
plaintiffs, and of the order passed thereon by tbe 
Court, and to have purchased with knowledge of tbe 
plaintiffs’ claim, and subject to tbe result of tbeir 
suit. Held, also, that tbe property having been at- 
tached for the debt of a co-sharer during bis lifetime, 
the sale was good for his share, but that, as it ap- 
peared on tbe evidence m tbe suit that tbe debt was 
one for which, accordmg to Hindu law, tbe other co- 
sharers could not he made liable, the sale was not 
good for their shares. Stjraj Bttnsi Koer v. Sheo 
Persad Singh . . IL.R.,5 Calc., 148 

[4 C. L B., 226 
* L. B., 6 I. A., 88 

41. Alienation of 

joint undivided family property by father. — Eights 
of sons — Z , a membei of a joint Hindu family con- 
sisting of himself and his sons, m Januaiy 1869, in 
order to raise money to pay off family debts and for 
family necessities, conveyed a two-anna share out of 
an eight-anna share of a village belonging to the 
family to JB , who sued him on such conveyance for 
possession of the two-anna share, and obtained a de- 
cree and possession of sucb share. In June 1879 
the sons and the grandson of Z, sued B to recover 
such share. Held, with reference to the ruling of 
the Privy Council m Suraj Bnnsi Koer v. Sheo 
Ber sad Singh , I. L E , 5 Calc., 148, that the suit 
was not maintainable. Darstj Pandey v. Bikar- 
majit Lae . . . I. L. B., 3 All,, 125 

42. - Minor sons — 

Adult sons — Necessity for alienation — A , the father 
and managing member of a Hindu family subject to 
Mitakshara law, executed bonds mortgaging a por- 
tion of tbe ancestral estate to tbe father of tbe de- 
fendants. At tbe date of tbe mortgages A bad liv- 
ing a wife and two sons, one of whom was alleged to 
be an adult, and tbe other a minor. Tbe mortgagee 
instituted suits on tbe bonds, making A only a de- 
fendant, and m execution of decrees obtained by him 
in those suits, four portions of ancestral property 
were attached and sold by the Court, the sale-certi- 
ficates being of tbe right, title, and interest of the 
judgment-debtor, and were purchased by tbe mort- 
gagee, who got possession of the whole sixteen annas of 
the four portions of ancestral estate sold In a suit 
by tbe widow and tbe two sons of A. to recover tbeir 
shares m tbe property from tbe representatives of 
tbe mortgagee, — Held that as A, alone executed tbe 
mortgages, and was alone made a defendant m the 
suits on the bond, the sale m execution as against the 
minor could pass the entire sixteen annas of the estate 
only m the event of the defendants proving that suffi- 
cient necessity existed for incurring the debt; if no 
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necessity was proved, only the right, title, and inter- 
est of A passed by the sale, although the loans might 
have been applied by him to immoral purposes, and 
the sons might, if properly proceeded against, have 
been bound to pay A ’s debt. As against the adult 
son, only the right, title, and interest of A. would pass 
unless necessity were shown. Queers , — Whether, 
even if necessity were proved, the interests of adult 
members of the family could be affected without 
their consent. Where, upon a sale under a decree 
obtained upon a mortgage-bond against the father of 
a Mitakshara family, property other than that in- 
cluded within the mortgage-bond is sold, such sale 
only passes the right, title, and interest of the father. 
The principles laid down in the cases of Q-ndharee 
hall v Kantoo Loll, 14 R.L. E , 187 , Suraj Runsi 
Koer v Shea Per sad Singh, I. L. R ,5 Calc , 148 , 
and Deendyal Lall v. Jug deep JNaram Singh, 
1 \ L. R., 3 Calc , 198, enunciated and discussed. 
Puesid Narain Sing- v. Honooman Sahay 

[L L. R., 5 Calc., 845 : 5C.L. IL, 570 

43. — • Joint Hindu fa- 

mily. — Joint family property. — Joint family debt , 
— Execution of decree against father . — Rights of 
sons. — R., a Hindu father, gave certain persons a 
bond in which he hypothecated the pint undivided 
property of his family. Such persons obtained a de- 
cree against R. on such bond, m the execution of 
which <e such rights and interests only as R. had, as a 
Hmdu father, m a joint undivided family " were put 
up for sale. Held that, although R might have, as a 
Hmdu father, a power of dealing with the interests 
of his sons, that circumstance would not make such 
interests his own, so as to pass them by a sale which 
affected his own mterests only, and the auction- 
purchasers could he held only to have purchased his 
interests. Nanhak Joti v Jaimangah Chatjbey 

[I. L. R., 3 All., 294 

44. — Joint Hindu 

family. ’—Joint family debt. — Sale of joint family 
property in execution of decree — When a mem- 
ber of a joint Hindu family is sued for a family 
debt it may be assumed that be is sued for the same 
as the representative of the family; and when the 
decree in such a suit is substantially one m respect of 
the family debt and agamst the representative of the 
family, such decree may properly be executed agamst 
the family property. Held, therefore (Straight, J , 
dissenting), where the father of a joint Hindu family, 
as the representative of the family, borrowed money 
for family purposes, hypothecating family property 
for the repayment of such money, and in a suit 
to recover such money by the sale of such property 
and other family property a decree was made 
against him directing the sale of the hypothe- 
cated property and such other property, and such 
properties were sold m execution of such decree, 
that, having regard to these facts, it was reasonable 
to hold that the father was sued as the representative 
of the family, and such deciee was made against h i m 
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in that capacity, and was so executed against him, and 
consequently his sons were not entitled to recover 
their legal shares of such properties from the auction- 
purchaser. Bissessur Lall Sahoo v. Luehmessur 
Smgk,\L. R , 6 1. A , 233 , followed; Deendyal Lai v. 
Jug deep Haram Singh, I. L. R ,3 Calc., 198 , distin- 
guished Per Steaig-ht, J. — That the father alone 
having been a party to such suit, and the sons not 
having been parties thereto either personally or by a 
formally constituted representative, and such decree 
being agamst the father alone, the rights and interest 
of the sons m the family properties were not affected 
by the sale of such properties m execution of such 
decree, and the sons were entitled to recover their le- 
gal shares of such properties from the auction-pur- 
chaser. Deendyal Lai v Jugdeep Naram Singh , 
followed Ram Narain Lal v Bhawani Pbasad 
[I. L. R., 3 All., 443 

45. * Joint Hindu 

family . — Debts contracted by father as manager of 

family business. — Sale of ancestral property in exe- 
cution of decree against father. — Son's share — -2Y, a 
member of a joint Hindu family, consisting of him- 
self, his wife, and his minor son, L , managed the joint 
family business, which was carried on under the style 
of “ Atma Ram Anokhe Lal . ” As manager of such 
business he contracted certain debts, for which he was 
sued as the “ proprietor M of the firm of “ Atma Ram 
Anokhe Lai,” and for which decrees were passed 
agamst him, in execution of which ancestral property 
o± the family was sold X., his minor son, sued 
to have such sale set aside, and to recover his share of 
such property, on the ground that such decrees had 
been passed agamst his father personally, and only his 
interests in such property passed by such sale. Held 
that, looking at the capacity m which iY was sued, 
and the nature of the debts for which such decrees 
were given, such decrees must be taken to have been 
passed agamst 2Y as the managing head of the 
family, and L. was therefore not entitled to recover 
his share of such property. Phul Cha hd v. Lachmi 
Chaitd . . . . IL.R.,4 AIL, 486 

46. — Miia Tcshar a 

law. — Ancestral property. — Sale of joint family 
property. — Debts legally contracted by father.— 
Sale in execution of decree — There is no foundation 
either in the Mitakshara law itself, or in any decisions 
passed by the Judicial Committee, for the broad pro- 
position that in all cases under a sale in execution of 
a money-decree against the father in a joint family, 
consisting of a father and sons, whether adults or 
minors, nothing hut the father's share passes. The re- 
sult of an examination of the leading cases on the sub- 
ject is, that, in each such case, the question as to what 
was sold in execution must be first determined (the 
mere circumstance that a decree was obtained agamst 
the father alone is not conclusive upon the point) ; 
and it should further he enquired whether the father 
was sued m his representative capacity or not, and if 
not so sued, then whether the sons are entitled to set 
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aside the sale qua their shares. The decision of the 
Pnvy Council in Been Dga,l Lall v. Jug deep 
Naram Singh, 1. X. It., 3 Calc., 198, m no way con- 
flicts with the principle laid down in the case of Mud- 
dun Thakoor v. Kantoo Lall, 14 B.L. R , 187. Um- 
bica Pbosad Tewaby tf Ram Sahay Laxl 

[I. L. R., 8 Calc., 898 : 10 C. L. R„ 505 

47. " ■ — Ancestral pro- 

perty — Father and son — Right of father to alien- 
ate for debts — Insolvency of father . — Vesting 
order — Insolvent Act, 11 and 12 Viet., s 7 . — 
Beath of insolvent . — Subsequent sale by Official 
Assignee . — Title of purchaser. — Rights of son — A 
father and son were possessed of immoveable an- 
cestral property consisting of certain houses. The 
father, becoming insolvent, took the benefit of the In- 
solvent Act, and the usual vesting older, under 
section 7 of the Insolvent Act, 11 and 12 Victoria 
Cap. 21, was thereupon made. Shortly aftei wards 
the father died, and, soon after his death, the Official 
Assignee sold the houses m question to the defendant 
in order to raise money to pay off the deceased insol- 
vent's debts The son now brought a suit to recover 
the whole, or a portion, of the said houses, contesting 
the right of the Official Assignee to convey any inter- 
est, or at least his interest m the said houses, to the 
purchaser. Meld that the sale was valid, and conveyed 
to the purchaser the interest of the plaintiff as well 
as that of his deceased father Under the Mitak- 
shaia law a father has the right to dispose of his 
son's interest m ancestral immoveable estate for the 
payment of his own debts not contracted for immoral 
purposes , and a vesting order, made under section 
7 of the Insolvent Act, vests that right in the 
Official Assignee, who can, therefore, give a good and 
complete title to such ancestral immoveable estate to 
a pui chaser The death of the insolvent had no ef- 
fect on the proceedings in his insolvency, or on the 
power of the Official Assignee. The ancestral estate 
previously vested m the Official Assignee was not there- 
by divested from him and vested in the son by right of 
survivorship. Semble, — In the event of the father's 
estate producing a surplus over and above the amount 
required to satisfy his debts, such suiplus might 
be made available to answer the claims of the sou in 
respect of his interest in ancestral immoveable pro- 
perty sold in the realisation of the father's estate. 
Fakibohand Motichan t> v. Motiohand Hubbuck- 
chand I. L. R„ 7 Bom., 438 

48. « Mithila law . — 

Sorts interest m ancestral estate . — Ancestral pro- 
perty which descends to a father under the Mithila 
law is not exempted from liability to pay his debts 
because a son is horn to him. Such exemption can 
only be pleaded when the nature of the debts incurred 
by the father is such as would free the son from the 
Usual obligation of discharging his father's debts out 
of the ancestral estate. A decree, properly obtained 
against the father, can be executed by sale of such 
ancestral estate and the interests of the, sons as well 
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as of the father will be bound by it A purchaser 
at such sale is not bound to enquire into the circum- 
stances under which the decree was made. G-ibdka- 
bee Lall v. Kantoo Lall. Muddun Thakogb 
v. Kantoo Lall . . 14 B. L. R., 187 

[22 W. R., 56 : L. R., 1 1. A., 321 

Reversing the decision of the High Court m Kan- 
too Lall v. Gibdhabee Lall 

[9 W. R., 469 

Anooeagee Kooeb v . Bhugobutty Kooeb. 
Sham Soondeb Kooeb v . Jumna Kooeb 

[25 W. R., 148 

*Ram Sahoy Singh v Mohabeee Peeshad. 
Kesho Lall v. Mohabeeb Peeshad 

[25 W. R., 185 

Munbasi Kooeb v. Noweuttun Kooeb 

[8 C.L. R., 428 

49. — Sorts interest m 

the ancestral estate — The interest which a son by 
birth acquires m the ancestral estate of his father under 
the Mitakshara law, does not entitle him to claim 
exemption from all debts contracted by the father 
subsequent to his birth. Such exemption can only he 
claimed when the debts are of an illegal nature, or 
have been contracted for immoral purposes. An alien- 
ation made by the father by way of mortgage or 
sale for the discharge of a debt for which the property 
would be ultimately liable, falls within the meaning of 
the unavoidable transactions spoken of m paiagraphs 
28 and 29, section 1, chapter I of the Mitakshara. 
MtJDBUN GoPAL LALL V. GOWEUNBUTTY. GlB- 
dhaei Lall Sahoo v. Goweunbutty. Pqosun 
Lall Sahoo v. Goweunbutty 

[15 B. L. R., 264: 23 W. R., 365 

50. — Suit on promis- 

sory note given by father for family purposes . — 
Ter Innes, J. — Semble, — A suit on apiomissory note 
made by a Hindu father would he against sons join- 
ed m the suit with the father as defendants on 
an allegation that the debt was incurred for proper 
family purposes. Ramasami Mud alias v. Sellat- 
ammal . . . I. L. R. s 4 Mad,, 375 

51. — — — — — Mature of debts. 

— In a suit to set aside a sale of aucestial property 
in which it was contended, firstly, that the debt m 
satisfaction of which the sale had taken place, was 
contracted for an immoral pm pose, secondly , that a 
debt might be immoral either m respect of the object 
for which it was contracted, or m respect of the 
means by which the money was obtained, and, third- 
ly, that in aiiy case the judgment-debtor could only 
sell his own half-interest, and not the half-interest 
which his son had m the property, — Meld that, as 
the debt represented liabilities which the judgment- 
debtor had incurred in making bond fide for his em- 
ployer a contract which that employer had repudiated, 
it was properly binding on his son; and that the son's 
inchoate interest in the property, which would ripen 
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on the father’s death, was not a separate half-interest 
in the estate, th§ father’s whole interest m which had 
passed in the sale. Wajid Hossein v . Naxkoo 
Singi-h . . * * * 25 "W, R., 311 

52. - Right of son to 

set aside alienation — Immorality — Following a rul- 
ing of the Privy Council, Gndharee tail v. Kantoo 
Rally 14 JB, R.R , 187, it was held that a bona fide 
purchaser, for valuable consideration, of ancestral 
property sold in execution of a decree, is not bound 
to go further back than to see that there was a decree 
and that the property was liable to satisfy the decree 
Where this is done, the heirs of the deceased judg- 
ment-debtor are not entitled to come m and set aside 
the proceedings and recovei the property A son’s free- 
dom from obligation to discharge his father’s debt, 
has respect to the nature of the debt and not to the 
nature of the property whether ancestral or acquired 
If the debt of the father had been contracted for any 
immoral purpose, the son might not be under any 
pious obligation to pay it. Attending nautches, and 
occasionally giving nautches at one’s own expense, 
cannot be considered immorality absolving from such 
obligation. Budbee Lall c. Xante e La el 

[23 W. R., 260 

53, ■ ■ — Mitalcshara law. 

—Son's interest m ancestral estate . — Burden of 
'proof.— hi a suit by a son to set aside an alienation 
of property made by his father during the son’s mi- 
nority, it was shown that the property m smt origin- 
ally belonged to tbe plaintiff’s grandfather, who 
came to a partition of his property with his brother ; 
and that, on the death of the plaintiff’s grandfather, 
his two sons, the father and uncle of the plaintiff, 
divided the estate between them, the property m suit 
falling to the share of the plaintiff’s father. It was 
sought to set aside the alienation on the ground that 
there was no legal necessity for effecting it. The suit 
was brought seven or eight years after the plaintiff 
attained his majority Held that, notwithstanding 
the partition by the plaintiff’s father, the property 
was ancestral property in which the plaintiff at his 
birth acquired an interest. Held also, reversing the 
decision of the Courts below, that the question to 
be tried in the suit was, according to the decision of 
the Pnvy Conned m Gndharee Lall v. Kantoo Rail , 
14 B. R. R., 187, not whether there was any legal 
necessity for the alienation, but whether the debt of 
the father, in satisfaction of which the alienation was 
made, was incurred for an immoral purpose, and that, 
under the circumstances, the onus was on the plaintiff 
to show that it was. Quaere,— Is a son bound to dis- 
charge debts of the father which are illegal, though 
not unmoral ? Adubmqni Deyi © Chowbhby Sib 
Nabain Kub . . I. Ifa R., 3 Calc., 1 

54. » 1 1 — — 1 Sale in execu- 

tion of personal decree, of decree to enforce mort- 
gage against father. — Son's right to set aside sale . 
— R , the father of an undivided Hmdu family, bor- 
rowed R700 from P. in 1867, and executed a mortgage 
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bond hypothecating family property to secure the 
debt In suit No 198 of 1876 P. recovered judg- 
ment against R. for Rl,229 and costs, and the lands 
mortgaged were declared by the decree to be liable 
for the debt In 1876 the plaintiff, one of R 's sons, 
brought a partition suit (No 622) against his father 
to obtain his share of the family property. P inter- 
vened and was made a paity In 1877 P. took out 
execution of his decree, and the mortgaged property 
was brought to sale and purchased by P. for R.1,200, 
and a sale certificate was issued under section 259 of 
Act VIII of 1859, declaring the sale of the right, title, 
and interest of the judgment-debtor in the property 
mentioned therein confirmed. In suit No 622 it was 
not alleged by the plaintiff that the debt was con- 
tracted by bis father for purposes which would excuse 
a son from his obligation to pay it, but tbe amount 
which remained due on the bond of 1867 was disputed 
and not determined by the Munsif, who held that P. 
only acquired by bis purchase the father’s share 
m the land under the authority of Reendyal Rail's 
case, I. L. R., 3 Calc „ 198, or by the Subordinate 
Judge, who held, on the authority of Girdharee Rail's 
case, 14 B. R. R., 187, that the plaintiff’s claim 
against P. was invalid, considering the decree against 
the father sufficient evidence of the debt R. also 
borrowed R450 from A., and in. 1872 executed a 
mortgage bond hypothecating other family lands 
to him as security. In 1876 A. brought a suit 
(No 35) against R. to recover the amount due on the 
bond fiom R personally and by sale of the mort- 
gaged land, and in 1877 the mortgaged lands 
were sold m execution of the decree and a certi- 
ficate issued, in the same form as in -P.'s suit, to 
A A. also intervened m the partition suit and was 
made a parly. The amount due by R. to A. secured 
by tbe mortgage was not disputed, nor was it alleged 
that the debt was contracted for immoral purposes* 
The lower Courts decided the plaintiffs claim against 
A. in the same way as his«claim against P. Held 
(Imras and Muttusami Ayyab, JJ , dissenting) that 
the decision of the Privy Council in the case of 
Girdharee Rail v. Kantoo Rail, 14 B. R. R , 187, is 
binding on and must be followed by tbe Courts in 
this Presidency, and that the liability of a son to dis- 
charge his father’s debts is commensurate with the 
whole interest the son takes in the ancestral as well as 
in the self-acquired property of his father. Held 
also, that it was necessary to determine whether the 
amount alleged by P. remained due on the bond 
of 1876, because, it it was established by the plaintiff 
that the debt was substantially less than it was 
asserted to be, the plaintiff might have a claim to 
equitable relief inasmuch as the decree-holder brought 
the land to sale after the institution of the partition 
smt. Held, lastly, that if the sale to A was made in 
execution of so much of the decree as was purely per- 
sonal, the plaintiffs claim was properly dismissed as 
against A , hut if tbe sale was made m execution of 
the older for the enforcement of the mortgage it 
could not bind the plaintiff, inasmuch as it was the 
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duty of the mortgagee to make plaintiff a party to 
suit No. 35, and afford him an opportunity of redemp- 
tion, but that, if the sale was set aside, the plaintiff 
could not claim to he placed m a better position than 
he would have occupied had the sale not taken place, 
and that, as his interest was hound by the mortgage, 
he would hold that interest subject to a pioportionate 
part of the mortgage debt. Per Ttjenee, C J — The 
obligation under the ancient Hindu law of the son 
and grandson to discharge the debt of the father and 
grandfather has been preserved, while the power of 
the father to deal with ancestral immoveable property 
has been curtailed. A personal obligation arising 
from the filial relation and independent of assets 
exists as well as an obligation attaching to the hent- 
age m the hands of lineal descendants of the debtor 
The question as to the extent of the sob’s liability is 
not one of contract, but the duty is an incident of 
inheritance. Assets available for the payment of a 
father’s debts mean and include the whole estate m 
which the son by birth acquired rights The validity 
of an alienation to a pui chaser for consideration m 
Bombay, as m Madras, did not originate m any local 
usage, but m an exceptional doctrine established by 
modem jurisprudence The duty of the son is incident- 
al to the heritage and subsists from the inception 
of the son’s interest therein. As a father can make 
a valid alienation of ancestral property so as to bind 
the son’s interest, the law will execute the father’s 
power for the benefit of creditors There are substan- 
tial differences between a sale in execution for a 
money decree and a sale under a decree ordering 
a sale to enforce a mortgage. In the former case the 
Court proposes to sell whatever interest in the pro- 
perty would, under any circumstances, be available to 
creditors at the date of the attachment, m the latter 
case, whatever interest the mortgagor was, under any 
circumstances, competent to create and intended to 
create at the tame of the moitgage Although a 
eon’s interest may pass "by a sale m execution of 
a decree m a suit to which he was no party, yet the 
son is not concluded by the decree It is competent 
to him to contest the sale in subsequent proceed- 
ings on any grounds which had he been a party 
he might have advanced to protect his interest 
JPer Iknes, J — The question of the extent of the 
liability of the son is a question of contract and not 
a question of succession and to be determined not by 
Hindu law hut by the Statute law or the law of 
equity and good conscience. Since 1837, the decisions 
in Madras have determined that the liability of the 
son exists only to the extent be may have taken 
assets. According to the Mitakshara the son has 
property by birth m the estate of his grandfather, 
and since 1813 the right to alienate his share without 
the consent of his coparceners has been established. 
The father cannot leave assets in the property of his 
son. The share of the father m ancestial estate does 
not accrue to the son by survivorship instead of 
becoming available as', assets because of the rule of 
Hindu law which requires the taker of wealth, whether 
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by survivorship or inheritance, to discharge the debts. 
The decision m Ghrdharee LalVs case cannot alter 
the law as to rights m propeity so as to make the* 
son’s interest the father’s estate Until the decision 
in (hrdharee LalVs case, the son’s freedom from 
liability to pay the father’s personal debt m the 
father’s lifetime was universally supposed to exist,, 
and that decision ought not to he folio-wed in the 
Madras Presidency so far as it lays upon the son the 
duty of discharging his father’s debt m his lifetime,, 
or so fai as it bruits the son’s right to question 
charges made by the father upon the family property 
to the case of debts immorally contracted. The rules 
laid down m Saravana Tevan v Muttayi Animal » 
6 Mad , 371, should he followed, and when a decree 
is agamst the father for his separate debts, the pur- 
chaser of ancestral property under the decree takes 
at most only the share or interest to which the father 
was entitled at the date at which the charge was 
cieated. Per Muttusami Ayyab, J . — The power 
of a Hindu father to sell ancestral lands is limited 
The rights of coparceners m an undivided Hindu 
family governed by the Mitakshara which consists 
of a fathei and sons do not differ from those of co- 
parceners in a family which consists of undivided 
brothers, except so fai as they are affected by the 
peculiar obligation which the Hindu law imposes 
on sons of paying their father’s debts. The son’s 
duty to pay his father’s debts is, according to the 
ancient texts, a legal obligation, because it was en- 
forced compulsorily by Hindu kings through their 
Judges, who exercised an ecclesiastical as well as a 
secular jurisdiction Since 1837 in this Presidency 
it has been considered that, when no assets were 
inherited, the question of the son’s habihty for the 
father’s debts was one of contract and governed,, 
under Madras Regulation III of 1802, not by Hindu 
law, but by the rule of equity and good conscience* 
There is no case decided in the Madras Presidency 
before Q-irdharee LalVs case m which the son’s ob- 
ligation was not tieated as a mere moral duty. But, 
granting that the judgment may be enforced as a 
legal obligation, it would be a good defence under 
the ancient Hindu law for the son to plead that the 
obligation could not arise m his father’s lifetime to* 
pay a debt contracted by the father for his own 
purposes. The decision m Girdharee LalVs case 
ought not to he followed in this Presidency ,* (1), be- 
cause of the peculiar view which has prevailed, as 
to the nature of the pious obligation, for more than 
forty years ; (2) because of the doctrine of alienability 
of undivided interest which has been generally re- 
cognised as a matter of equity for more than sixty 
years, and as a matter of right for upwards of twenty 
years, (3) because the son’s right of interdiction and 
power to defraud creditors, provided by the Mitak- 
shara, have been taken away by recognising that an 
undivided interest is on the footing of the copar- 
cener’s separate property for the purpose of satisfying 
his obligations j (4) because it is desirable to wait for 
an authoritative ruling by the Pnvy Council in a 
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Madras case before unsettling the law. In tbe pro- 
cedure followed in suits brought against a Hindu 
father by his creditors, there is nothing special to 
warrant a fictitious extension of the parties. There 
is no legal basis for any distinction between a decree 
in which there is a diiection for the sale of mort- 
gaged property and a simple money decree. The in- 
terest that passes by a Court sale must be determined 
with reference to the decree that led to it, and can- 
not be determined by a future inquiry as to the cha- 
racter of the debt. The son’s interest does not pass 
by reason of the direction for the sale of the mort- 
gaged property. Per Keenan, J. — A sale or mort- 
gage by a father alone of ancestral pioperty, after the 
birth of a son, for the purpose of raising money, not 
for family necessity or benefit, but to pay a debt in- 
curred by the father, not for immoral consideration, 
binds the son and his interest at birth, and from this 
it necessarily follows that the obligation of the son 
arises and may be made effectual against the son in 
the lifetime of the father. Per Kindebsley, J . — 
The obligation of the son to pay his father’s debt is 
a part of the law of inheritance, not of contract 
According to the true doctrine of the Hindu law the 
obligation of the son to pay his father’s debt does 
not arise until the father’s death. It is the duty of 
the father to pay his own separate debts, but the 
decision in Girdharee LalVs case goes further and 
rules that even in the undivided father’s lifetime, 
when there has been a decree against the father for 
debts which were neither immoral nor illegal, and 
ancestral imm oveable property has been sold in exe- 
cution of such decree or under pressure of such exe- 
cution, the son cannot recover against a bond fide 
pui chaser for value The decision in Girdharee 
Lall v. Xantoo Lall should not be carried beyond 
the circumstances upon which the decision was passed. 
PONNAPPA PiLLAI V PAPPUVAYYANGAB 

[I. L. B., 4 Mad., 1 

55 , — — Alienation for 

family purposes. — Sale m execution of decree 
against father.— -Suit by son to set aside sale.— 
When a mortgage debt has been contracted for fami- 
ly purposes by the father, and a decree passed agamst 
him and family property sold in satisfaction of the 
decree, the son cannot sue for his share of the 
property sold on the ground that he was no party to 
the suit. The ruling in Girdharee Lall v. Xantoo 
Lall , 14 B. L. B., 187 , affirmed in Suraj Bunsi 
Xoer v. Sheo Prasad Singh , I. L. R., 5 Calc , 148 , 
must be followed m accordance with the decision 
in the Pull Bench ruling in Ponnappa Pillai v. 
Pappuvayyangar , I. L. B , 4 Mad , 1. SuNDBA- 
baja Ayyangab v. Jaganada Pillai 

[I. L. R., 4 Mad, 111 

5 @, — * Sale in execu- 

tion of decree against father . — Bight of sons to set 
aside sale— Per curiam (Innes and Mettusaah 
Ayyae, JJ., dissenting) —In the Madras Presidency, 
where ancestral property has been bought at a sale 
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m execution of a decree against the father of a Hindu 
family, the purchaser is not hound to go further 
back than to see that there was a decree against the 
father and that the property was property liable to 
satisfy the decree if the decree had been properly 
given against the father. A bond fide purchaser for 
valuable consideration of an estate purchased m exe- 
cution of a decree agamst the father nnder such cir- 
cumstances is protected agamst the suit of the sons 
seeking to set aside all that has been done under the 
decree and execution, and to recover back the estate 
as part of ancestral property. Girdharee Lall v. 
Xantoo Lall , 14 B L B , 187 , followed Sivasan- 
KABA MlTDALI V PABVATI ANNI 

[I. L. R., 4 Mad., 08 

57. — — - — Sale of family 

property by father — Bight of son to set aside sale . 
— In the Madras Presidency a sale of ancestral land 
by an undivided Hmdu father to procure funds for 
the satisfaction of debts incurred by himself must be 
sustained as against the sons on the authority of the 
decision of the Judicial Committee of the Pnvy Council 
in Girdharee Lall v. Xantoo Lall, 14 B.L.B.,187 ; 
but when the sale is also disputed by a (minor) coparce- 
ner, not a son but a nephew (the sale-deed having been 
executed by his uncle and his mother as de facto 
guardians), the ruling in Girdharee LalVs case is not 
applicable, and the purchaser must show, m addition 
to the fact that the debts existed at the time of 
the sale, that the debts were such as it was incum- 
bent on the mmor to discharge. Gangitlu v. Ancha 
Bapultt . . . I. L. R., 4 Mad., 73 

58. Alienation for 

family purposes. — Sale in execution of decree against 
father. — Bight of son to have sale set aside . — 
Where a judgment-creditor of a Hindu father has 
purchased the right, title, and interest of the judg- 
ment-debtor in family land at a Coupfc-sale in execu- 
tion of his decree, and been put m possession of the 
whole of the land, the son of the judgment-debtor 
cannot recover his share of the land m a subsequent 
suit unless he can show that the debt of his father, for 
which the property was sold, was illegal or immoral. 
Gopalasami Pillai v . Choealingam Pillai 

[L L. 3L, 4 Mad, 320 

59 . Sale of family 

property in execution of decree — Per Mutthsami 
Ayyab, J . — The decision m Girdharee Lall v. 
Xantoo Lall, L B, 1 X A., 321 , does not declare 
that a Court is to sell the son’s property in satisfac- 
tion of a decree against the father during the father’s 
life. Gfeusami Chetti v. Samtjbta Chinna Man- 
nab Chetti. Gtjblsami Chetti v. Sadasiva 
Chetti . • « IL.B.,5 Mad., 37 

60. * — Bight of son to 

set aside sale m execution of decree against father. 
— The result of the Full Bench decisions in Ponnap- 
pa Pillai v* Pappmayyangar, I. L. R., 4 Mad., 1, 
and m Gangulu v. Ancha Bapulu, L L . B ,, 4 Mad., 
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73, is that where there has been a decree against an 
undivided Hindu father for debt, and the right* title, 
and interest o± the father in ancestral property has 
been sold under the decree, and the purchaser has 
been placed in possession of the entire mass of the 
property advertised for sale, instead of the mere 
mteiest of the judgment-debtor in the property, 
which was all that was advertised to be sold, a son, 
desning to obtain his share of the property (which by 
an error of execution has thus got, into the possession 
of the purchaser), cannot avail himself of the decision 
of the Judicial Committee in Deendyal Lall v. Judeep 
Naram Singh, L L. B., 3 Calc, 198 , and is not 
entitled to recover his share unless he can show that 
the debt for which a decree was obtained against his 
father alone was an illegal or immoral debt. Vel- 
BIYAMMAIi V. KATHA ChETTI 

[I. L. R., 5 Mad., 61 

Beer Persad v. Doorg-a Persad 

[W. R., 1864:, 310 

61. Decree for parti- 

tion and mesne profits against father — Son’s liabi- 
lity, Suit to declare — T., a member of an undivided 
Hindu family, sued K, tbe manager, to obtain his 
share of the family estate without making tbe sons of 
K. parties to the suit K. offered to abide by tbe 
oath of T , and a decree was passed m T’s favour 
declaring him entitled to a one-sixth share of the land, 
jewels, and money, and to mesne profits and interest 
In execution of this decree* T. attached lands belong- 
ing to jST. and his sons who bad remained m union. 
The attachment was raised on the intervention of the 
sons of K. * Meld, m a snit to declare the shares of 
the sons of K liable for the deciee against K., that 
the rule in Qirdharee Lall v. Kanioo Lall, 14 B L. 
M, 187 ; S. C. L. R., 1 I A ., 321, was not appli- 
cable and that the suit would not he. Timmappaya 
v. Lakshsotarayaya . I. L. R., 6 Mad., 284: 

62. - Mortgage by 

father — Son’s rights, — Burden of proof — In a suit 
by a Hindu against his two brothers to recover his 
one third share of the family estate, a mortgagee, who 
was in possession of a portion of the estate under a 
mortgage executed by the deceased father of the family 
was made a party to the suit. It was not proved that 
the mortgage debt was incurred for the benefit of the 
family, nor was it proved that it was incurred for im- 
moral or illegal purposes by the father. Meld that 
the mortgage was only binding on the father’s one- 
fourth share, and that the plaintiff was entitled to re- 
cover one-fourth of the property mortgaged from 
the mortgagee Yenamaydra Sitaram Asami 
q, Mibatana Sayyasi . I. L. R, 6 Mad., 4:00 

63. Burden of proof , 

—Where the holder of a decree against the father of 
an undivided Hindu family, obtained upon a bond 
whereby certain land was hypothecated as security 
for a debt, attached the land hypothecated and 
other land belonging to the family, and the attach- 
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meat was raised on the intervention of the sons of 
the defendant to the extent of their shares m the 
land, and the decree-holder then brought a suit to 
have it declared that the shares of the sons were li- 
able to be sold for the father’s debt. Meld that the 
decree-holder having failed to prove that the debt for 
which he had attached the family property was incur- 
red for the benefit of the family, the suit must be 
dismissed. Artjnachala v Munisami 

[I. L. R, 7 Mad., 39 

64. „ Debt properly 

contracted . — Usurious rate of interest . — Bur chaser 
at execution sale of joint family property, — In a suit 
by a Hindu subject to the Mitakshara law, agamsb cer- 
tain auction-purchasers at a sale in execution of a de- 
cree against the father, to recover a portion of the 
ancestral estate by cancellation of the sale, it ap- 
pealed that the property which was mortgaged by 
the bond upon which the decree was passed was not put 
up for sale. The decree provided “ that the plaintiff 
recover the amount with costs and interest, and that 
the decree be executed against the property specified 
m the bond,” and it also allowed interest at about 50 
per cent * the rate m the bond, to the decree-holders. 
It was contended on behalf of the plaintiff that, 
upon a proper construction of the Pi ivy Council rul- 
ing m Muddun Thakoor v Kantoo Lall, 14 B . L R. y 
187, the decree under which tbe property had been sold 
was an improper one. Meld that* under the Privy 
Council ruling, the purchaser is not bound to look 
beyond the decree. Meld also, that anusunous late of 
interest cannot be treated, within the principles of the 
above case, as showing that the decree was for a debt 
which the son was not bound to discharge, Litchmi 
Dai Koori v. Asman Slim 

[L L. B., 2 Calc., 213: 25 W. R, 4:21 

65. Son’s interest in 

ancestral property. — Mortgage by father during 
minority of sons — A Hindu, subject to the Mitak- 
shara law, and forming with bis sons a joint Hindu 
family, mortgaged ceitam ancestral immoveable pro- 
perty during the minority of his sons. In a suit 
by the mortgagee agamst the father and sons to 
recover the mortgage debt “by sale of tbe moitgaged 
property, and out of otbei properties, as well as fiom 
the person ” of the father, — Meld, that it was incum- 
bent upon the plaintiff to show for what purpose the 
loan was conti acted, and that that purpose was one 
which justified the father m charging, or which 
the plaintiff had at least good grounds for believ- 
ing dad justify the father m chaigmg, the sons’ inter- 
ests m the ancestral immoveable property. Bhek- 
itarain Singh v. Janhk Singh 

[L L. R, 2 Calc., 438 

66. Alienation by 

father to pay off antecedent debt . — An alienation of 
joint family property made by a father under the 
Mitakshara law for the purpose of paying off an ante- 
cedent debt, is binding upon the sons, unless they show 
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that the debt was contracted for immoral purposes. 
The case of Bheknarain Singh v. Januk Singh, 
I. L . j 6., 2 Calc., 438, being opposed to the decision 
of the Privy Council in the case of Ghrdharee Lall v. 
Kantoo Lall, L. It., 1 1 A , 321, as explained by that 
of Ram Sahai v. Shea Frosad Singh, I.L.R ,5 Calc , 
148, and L. R , 6 I. A., 88, cannot now be followed. 
GUtfOA PRA3AD V. SHEODYAI. SlKG-H 

[5 C.L.R,,:m 

67. The manager of 

a joint Mitakshara family (the family consisting of 
the father and minor son) raised money on the mort- 
gage of certain family property, it not being proved, 
on the one hand, that there was legal necessity for 
raising the money, nor, on the other hand, that the 
money was raised or expended for improper purposes, 
or that the lender made any enquiry as to the pur- 
pose for which the money was required. Field that, 
under such circumstances, a mortgagee could not en- 
force, by suit against the father and son, the mort- 
gage itself during the father's lifetime, but the debt 
being an antecedent one, he would simply be entitled 
to a decree directing the debt to be raised out of the 
whole ancestral Estate, including the mortgaged pro- 
perty. He would, assuming the minor to be the only 
son, also be entitled to a similar decree against the 
son after the father's death. Supposing the mort- 
gagee, under the above circumstances, to have obtain- 
ed a decree against the father alone for payment and 
sale of the property, and at the sale to have himself 
become the purchaser, he could not be considered a 
bond fide purchaser for value, and would not be entitled 
to the property as against the infant son, except to the 
extent of the father’s interest therein A mortgagee, 
under the same circumstances (but supposing the son 
to have attained majority at the time of the loan, and 
to have been made a party to tbe suit) would be en- 
titled to a decree directing tbe debt to be raised out 
of tbe whole ancestral estate. In the case of a joint 
Mitakshara family consisting of two brothers and 
their two minor sons, the former, being the managers, 
raised money by executing a zurpeshgi lease of spe- 
cific family property, the lender mating no enquiry 
as to the necessity for the loan ; subsequently such 
managers took a sub-lease of tbe same property from 
tbe zurpeshgidar, and continued in possession, and tbe 
zurpeshgidar sued for rent and obtained a decree, and 
in execution became the purchaser and obtained pos- 
session. It was fgjmd as a fact that the zurpeshgi 
and the sub-lease were merely a device by tbe mana- 
gers to raise money and to continue in possession of 
the property, but it was not shown for what purpose 
the money was raised. Held, the minor sons not 
having been made parties to the suit by the zurpesh- 
gidar, would be entitled to recover their shares as 
against the purchaser. Luchmun Bass v. Gibi- 
DHUB ChOWBHBY 

[I. L. R., 5 Calc., 855 : 8 C. L. R., 478 

68. Mitakshara law , 

~-TTnder Mitakshara law, according to the rulings of 
the Judicial Committee, the payment, even in the 

II 
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father's lifetime, of an antecedent debt due by him, 
is a pious duty on the part of the son, and its dis- 
charge is, therefore, such a necessary purpose as to 
give validity to a sale or mortgage by the father as 
against his minor ‘sons. Such antecedent debt means 
a debt antecedent to tbe transaction, — mz., tbe sale 
or mortgage purporting to deal with the property. 
In a suit upon a mortgage by the father alone, wh^e 
the sons are made parties, the decree would be good 
as against the sons, even though they may have been 
adult when the debt (assuming it was not for im- 
moral purposes) was incurred, and tbe whole property 
would be hound, notwithstanding verse 29, chapter I, 
section i, and verse 10, chapter I, section vi of the 
Mitakshara. In respect of ancestral property the 
son is equally liable for his father's debts, if not in- 
curred for immoral purposes, as for bis own debts. 
The interest of an adult son, however, could not, 
ordinarily, be affected by a decree against the father 
alone Where, however, an adult son, although neither 
an executant of the bond on which the suit was 
brought, nor a party to such suit, yet was shown to 
be himself liable for a large proportion of the ante- 
cedent debt due on the bond, and by his conduct had 
made it apparent that he approved of and fully ac- 
quiesced in the sale of the whole ancestral property, 
and moreover, that he allowed the mortgagee to take 
and remain in possession for upwards of eleven years 
and to go to expense in paying off encumbrances on 
the estate, — it was, in a suit by the son to recover his 
share of such ancestral property, held, that he was 
not entitled to succeed. Under the circumstances 
the son ought to have been made a party to tbe suit 
brought by the mortgagee. The principles laid down 
by the Pnvy Council, and in the Full Bench case of 
Luchmun Lass v. Ghndhur Ghowdhry, L L. R , 5 
Calc., 855, by the High Court, discussed. Laueb 
Sahoy v. Fakeeb Chakd 

[L L. R„ 6 Calc., 135 ; J C. L. R„ 87 

69. Mitakshara law. 

— Mortgage of ancestral estate bg father for 
family purposes. — Attachment of property in exe- 
cution of decree.' — Death of judgment-debtor prior 
to sale v — Where a decree on a mortgage was obtain- 
ed against the father of a joint Hindu family govern- 
ed by the Mitakshara law, the debt having been in- 
curred for joint family purposes, and in execution 
thereof the joint family property was attached, but 
prior to sale tbe judgment-debtor died; in a suit 
subsequently brought by the other members of the 
joint family, praying for a partition of their shares, 
and for a declaration that such shares were not liable 
to he sold in execution of the mortgage decree, — Held 
that there could not be a partition as between a per- 
son already dead and bis sons, and that the whole of 
the ancestral property was liable for the mortgage- 
debt, the only declaration to which the plaintiffs 
could he entitled being, that they were not liable to 
pay the debt. Gobubdhuk- Lai* v. Sing-essur 
Butt Koeb 

[I, L. R., 7 Calc., 62 : 8 C. L. R., 277 

4 A 
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70. — . Mitakshara law. 

— Ancestral property.— Right of mortgagee to sell. 
— A Hindu, governed by the Mitakshara law, mort- 
gaged certain, property to the plaintiffs. In a suit to 
recovei the money due under the mortgage, and for 
a sale of the property, brought against the mortgagor, 
his four sons, and the purchaser of the mortgagor's 
right and interest at an execution sale, the lower Court 
ga\e the plaintiffs a decree against the mortgagor 
alone, holding that no necessity for the loan had been 
pioved, but did not decide whether the property was 
the self -acquired property of the mortgagor or ances- 
tral property. The High Court remanded the case 
for the tiial of an issue upon this point. The lower 
Court found that the property was ancestral, and 
affirmed the original decree. Meld that, assuming 
the property in dispute was ancestral, and that the 
mortgage was not valid against the sons, the plaint- 
iffs were still entitled to recover the debt by the sale 
of the property of the father and the sons, because, 
supposmg that the debt was contracted for personal 
purposes of the father, still the ancestral property m 
the hands of the sons was liable for the debt, it bemg 
not proved to have been contracted for immoral pur- 
poses. Rnchmun Ross v. Gindhur Chowdhry , I. L . 
R, 5 Calc., 855, followed. Gung-a Peosad v 
Ajtjdhya Pekshad Siaro-H . 1. 1*. R., 8 Calc., 131 

[9 C. DR., 417 

7L. Bale or mortgage 

of joint family property. — Suit by son to recover 
possession of shares — limitation. — Parties. — Right 
of purchaser at execution sale. — A suit by a Hindu 
governed by the Mitakshara law, to recover possession 
of property sold during his minority by his father, is 
wit hin time if brought within three years after he 
attains the age of twenty-one A father governed 
by the Mitakshara law may alienate the family pro- 
perty to discharge debts incurred by him for pur- 
poses not illegal* or immoral. If the son seeks to set 
aside such alienation as to his own interest, he will 
have to show that the J purposes of the alienation were 
illegal or immoral If the son, being adult, has joined 
in the conveyance, or led the alienee by his conduct 
to suppose that he assented to the alienation, he will 
be estopped from disputing its validity. These pro- 
positions apply to a mortgage, so as to place the pur- 
chaser at an execution sale under a decree upon a 
mortgage-bond in the position of an alienee by pri- 
vate sale. If the son has been a party to the suit in 
which the decree upon the mortgage-bond was obtain- 
ed, he is concluded, hut if he has not been a party 
to tbe suit, he is not concluded, but must show that 
the original debt was contracted for illegal or immoral 
purposes, m order to recover his share of the property 
from the purchaser. Where the father has neither 
aliened nor mortgaged the family property, hut it is 
sought by suit to make that property liable to satisfy 
a debt incurred by the father, the son, as well as the 
father, must he a party to the suit. When the 
creditor sues the father alone for a debt contracted by 
him alone, and in execution sells the right, title, and 
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interest of the father only, the purchaser at this sale 
does not take the son's interest Ramphtje Singh 
V. DEGNAEAIN SlNG-H 

[I. L.E.8 Cale., 517 : 10 C. L. R., 489 

72. Joint family.— 

Sale m execution of money -decree against father of 
Mitakshara family —The mere fact of a decree be- 
ing passed against the father only of a joint family 
governed by the Mitakshara law will not lead necessa- 
rily to the conclusion that what was sold m execution 
of that decree is only the father's interest in the joint 
family property. Notwithstanding the decree bemg 
against the father only under ceitain circumstances, 
there may he a valid sale of a joint property belong- 
ing to the family in execution theieof. In execution 
of two money-decrees against* alone, the right, title, 
and interest of A. in certain joint family property 
was sold, and the entire share of the joint family was 
taken possession of by the auction-purchasers In a 
suit by the minor son and the wife of A., who with 
A constituted a jomt family governed by the Mitak- 
shara law, to recover possession of their shares m the 
property sold, — Meld that, although the plaintiffs were 
not parties to the decrees m execution of which the 
sales took place, the mere fact of A being sued alone 
was not sufficient to justify the finding that only his 
right, title, and interest passed under the sales ; and 
that as the facts of the case showed that the decrees 
were passed with reference to transactions which 
clearly concerned the joint family, the whole of the 
share of the jomt family in the properties sold passed 
to the auction-purchaser j the plaintiffs having failed 
to show that the debts, which were the foundation of 
the decrees m execution of which the sales were held, 
were contracted for immoral purposes. Umhica Pro - 
sad Tew ary v. Ram Sahay Tall, I. L. R. t 8 Calc „ 
898 ; and Ponnappa Pillai v Pappuayyangar, I X. 

R , 4 Mad, 1, followed. Ramphul Singh v Reg Ma- 
ram Singh, I L. R, 8 Calc , 517, dissented fiom. 
Sheo Proshad v. Jung Bahadoor 

[I. L. R., 9 Calc., 889 : 12 C. L. R., 494 

73, Mitakshara law. 

—Recree against the father of a joint family for law- 
ful debts . — Sale of the whole joint estate in execution 
of decree against one co-sharer — A , a judgment- 
creditor, having obtained a decree against B., the 
father of a joint Hindu family governed by the 
Mitakshara law, in a suit to which the sons of B. were 
not parties, hut in which it was proved that the debt 
had been incurred for lawful purposes, proceeded to 
execute his decree by attaching and selling the joint 
family property. Thereupon the sons came m and 
objected to their interest m the property bemg sold in 
execution of a decree m a suit to which they were not 
parties, and, on their objection being disallowed, filed 

a suit against A. and B. to have it declared that their * 
interest m the property was not liable to he sold to 
satisfy the decree. Meld that the debt m respect of 
which the decree had been passed having been con- 
tracted for lawful purposes, the judgment-creditor 
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was entitled to execute his decree against the whole 
of the joint family property. Meld, also, that the 
ruling in the case of Deendyal Lai v. Jug deep Na- 
rain Singh , I L. R>, S Calc., 198 , had no application 
to the facts of this case. Ramdtjt Singh v Ma- 
eendeb Pbasab . I. L B., 9 Cale., 452 

[12 C. L, B., 47 

74. - - Sale by one of 

several co-sharers in a joint estate — Mow far aliena- 
tion by father of joint family property is binding on 
sons — Antecedent debts . — Although no member of 
a joint Hindu family governed by the Mitakshara or 
Mithila law has authority, without the consent of his 
co-sharers, to sell or mortgage even Ms own share in 
order to raise money on his own account, and not for 
the benefit of the joint family, yet if a father does 
alienate even the whole joint property of himself and 
his sons, m order to pay off antecedent personal debts, 
the sons cannot avoid such alienation, unless they 
prove that the debts were immoral. But to make the 
alienation to this extent binding upon the sons who 
did not consent to it, it must be shown that it was* 
made for the payment of antecedent debts, and not 
merely m consideration of a loan or of a payment 
made to the father on the occasion of his making the 
alienation. In the case of a voluntary sale, the pur- 
chase-money does not constitute an antecedent debt 
such as to render that sale binding on the sons, unless 
they prove the transaction to have been immoral. 
Hanhman Kamat v . Dowlttt Mundae 

[L Ii. B., 10 Calc , 528 

75. Might of father 

to alienate — Suit by sons to set aside alienation 
— A Hindu governed by Mitaksbara law devised an 8 
annas lli gundas share of his ancestral estate to his 
son A , and the remainder to another son. A , subse- 
quently becoming much involved, borrowed R45,000 
on a usufructuary mortgage by two deeds in favour of 
C andD., respectively, the transaction being one and 
the same, and the money borrowed being to pay off 
antecedent debts. The mortgagees having been eject- 
ed brought a suit to recover possession with mesne pro- 
fits, and obtained a decree against A , in execution of 
which u the 8 annas lli gundas share of the judg- 
ment-debtor” was attached and sold, and purchased 
by the defendant, who was put in possession of the 
entire property. The sons of A , who were minors, 
living with Mm, through their mother and guardian 
brought a suit to have the sale set aside on the ground 
that, under the sale to the defendant, only the interest 
of their father passed. No objection had been made 
by the guardian of the plaintiffs to the defendant tak- 
ing possession of the entire estate. Meld that the 
sons were not entitled to ask that the sale should be 
set aside. Where property acquired by a grandfather 
governed by the Mitakshara law is distributed among 
his sons, it does not become the self-acquired pro- 
perty of the sons so as to enable them to dispose of it 
without the consent of the grandsons. Muddun Q opal 
Thahoor v. Ram Buksh Pandey, 6W.R, 71, follow- 
ed. Habdai Naeain v . Habuce Dhabi Singh 

[12 O. I*. B., 104 
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76. — Mitahshara — 

Suit by sons to set aside alienation by father. — Ne- 
cessity — Debt due by father — Purchase-money 
treated as debt due by father. — Refund of whole of 
purchase-money when necessary before sons are en- 
titled to have sale by father set aside — Objection 
that whole of ancestral property is not subject-matter 
of suit for partition is not a\ technical one. — Under 
the Mitakshara law the son is hound to pay out of 
the ancestial property m Ms hands the debts con- 
tracted by his father, unless he can show that the 
debts were contracted for an immoral purpose When, 
therefore, A and B , sons of C , a family governed by 
the Mitaksbara law, sued C and D., who had purchased 
some of the joint family property .from C during 
the minority of A and B , for a sum of RIO, 000, to 
recover possession of their shares in such propeity 
upon partition, and when in such suit A. and B. 
failed to prove that the purchase-money, RIO, 000, had 
been obtained by C. for immoral purposes, — Meld that 
they were not entitled to succeed without refunding 
the whole of the sum of R1G,000 to M., inasmuch as, 
if the sale was set aside, JD. would be entitled to re- 
cover the purchase-money from C , and it would thus 
become a debt due by C , the father, for which, under 
the circumstances, the whole of the joint family pro- 
perty, including the property sold, would be liable in 
the hands of A. and B , the sons In such a suit, if 
it he treated as one for partition, the objection that 
the whole of the joint family property is not included 
m it, is by no means a technical one, inasmuch as it 
is open to the Court to hold that the property sold 
should fall entirely within the father’s share, and to 
allot it to the purchaser accordingly. Hasmat Rai 
v. Sendee Das . LL. R., II Calc., 396 

77. Ancestral estate. 

* — Son 9 s interest in MitaJcshara law . — Under the Mi- 
taksbara and Mayukha the son takes a vested interest 
in ancestral estate at his birth. Buff that interest is 
subject to the Lability of that estate for the debts of 
Ms father and grandfather. The ancestral property 
of a Hindu father may he sold either by Mmself, or 
by a Civil Court having jurisdiction, m satisfaction of 
his debts not contracted for illegal or immoral pur- 
poses, and sucb sale will bind sons m esse at the time 
of the sale Girdharee Lall v Kantoo Lall and 
Muddun Thahoor v. Kantoo Lall, L. R 1 1. A., 
321 . 14 B. L. R, 187 : 22 W. R., 56, followed. 
Nabaxanachabya v. Nabso Keishna 

[I. L. B., I Bom., 262 

Kooldeep Kooeb v. Runjeet Singh 

[24W.R, 231 

78. Sale of ancestral 

property by father for debts incurred for immoral 
purposes . — Son’s interest in ancestral estate —The 
plaintiffs (two of whom were minors) sued to set aside 
the sale and recover possession of certain ancestral lands 
on the ground that they had been sold by their father 
to pay off debts contracted for immoral purposes The ^ 
documentary evidence in the case showed that the 
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lands bad been originally mortgaged by the grand- 
father and father of the plaintiffs to the father of the 
defendant foi Rl,600, that they had subsequently 
taken from him other loans which, together with the 
moitgage-debt, amounted to R4,400-15-0 ; that on the 
23rd May 1858 an agreement (exhibit No 38) was 
made between the plaintiffs 9 father and the father of 
the defendant by which the former was to sell the 
equity of redemption in the mortgaged property to the 
latter in consideration of the latter realising the for- 
mer from the said debt of 114,400-15-0 and paying 
him the sum of 3£235 ; that, accordingly, on the 25th 
May 1858, the plaintiffs 9 father conveyed the proper- 
ty to the defendants father for R2S5 by a deed of 
sale (exhibit 17), which, however, did not refer either 
to the agreement (exhibit 38) or to the debts for 
R4, 400-15-0. There was no allegation or evidence m 
the case showing that the plaintiffs’ grandfather had 
contracted the debt of R4,400-15-0 for any immoral 
purposes, nor that tbeir father applied the sum of 
B-235 to the payment of debts incurred for immoral 
purposes, although it was m evidence that he drank 
to excess. The Court of first instance dismissed the 
suit, holding, inter aha, that the plaintiffs had failed 
to prove the property to have been sold by their father 
for debts incurred for excessive drinking One of the 
issues raised by the Assistant Judge in appeal was 
whether there was any necessity for the sale of the 
property by the plaintiffs 9 father He found this 
issue in the negative, and held the sale invalid, ex- 
cept as to the plaintiffs 9 father’s own share. On spe- 
cial appeal to the High Court , — Meld that, on the 
above facts, the plaintiffs had failed to establish any 
case entitling them to set aside the sale of the lands 
by their father. Held, also, that it ought to have 
been ascertained whether the minor plaintiffs were bom 
before the date of the sale, — viz , 25th May 1858, — 
because if they had not been born before that date, 
then* suit would have been unsustainable, as they 
nevei could have had any interest in the property 
Q««re,~~Even supposing that the plaintiffs 9 father 
had applied the sum of R235 to the payment of debts 
incurred for the immoral purpose of excessive drink- 
ing, whether the trivial amount would have 3 ustified 
the setting aside of the sale of the 25th May 1858, 
the mam consideration for which was the release of 
the pre-existing debts for R4,4Q0-15-O. Hasttje 
Bhavani v. Am. . .U.R.,5 Bom., 621 

70. — Alienation of 

ancestral property by father. — Son’s interest in an- 
cestral estate . — Debt incurred for immoral or ille- 
gal purposes.— Subject to certain limited exceptions 
(as, for instance, debts contracted for immoral or ille- 
gal purposes), the whole of the estate of a Hindu un- 
divided family is, m the hands of sons or grandsons, 
liable to the debts of the father or grandfather. In 
1865, certain lands, the ancestral property of D., were 
sold under a decree passed against D , and were bought 
by X. These lands had been mortgaged, in 1863, by 
2>, to N., in which transaction D. had been principal 
and *7*. Ms surety. In 1866, IT, sued on his morfc- 
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gage, and on the 21st January 1868 a decree was 
made, directing the sale of the lands TJnder that 
decree the right, title, and interest of J were sold on 
the 1st April 1869 to C , and C aftei wards sold the 
lands to M. In the present suit the plaintiffs (D/s 
sons) sued D and M. for possession of their two-third 
shares, alleging that the land was ancestral, and that 
the whole of it had been illegally sold under the decree 
of the 21st January 1868 Both the lower Courts 
held that the land was ancestral ; that the plaintiffs ■ 
were united m interest with their father!) when the 
mortgage debt was contracted by the latter ; that the 
burden lay upon them (plaintiffs) to prove that the 
debt had been incurred for immoral or illegal purposes, 
and they failed to discharge it ; that they were, there- 
fore, hound by the sale. The lower Courts, accord- 
ingly, dismissed the plaintiffs 9 claim On second ap- 
peal the High Court affirmed the decrees of the Courts 
below, on the grounds mentioned above Sadashiv 
Jo shx v. Dinkab Joshi . I. L.B., 6 Bom., 520 

80. Fathers authority 

to bind the interests of his sons m an ancestral 
property — Mortgage by father of ancestral pro- 
perty. — Fights of a purchaser at Court sale of an 
undivided share of a coparcener — Decree against 
father upon a mortgage of family property — Fffect 
of decree ordering sale of mortgaged property.— 
Purchaser at Court sale when bound to go behind 
decree and enquire as to whether the debt was pro * 
perly incurred — D., the father of the defendants, by 
a mortgage, dated October 1869, mortgaged a house 
together with other property to £ , the father of the 
plaintiff. £ sued I) upon the mortgage, and ob- 
tained a decree directing the sale of the mortgaged 
property. The execution sale took place m July 
1877, and the plaintiff (the mortgagee's son) became 
the purchaser of the house. On attemptmg to take 
possession he was resisted by the defendants (sons of 
the mortgagor), who alleged the house to be ances- 
tral property, and denied the plaintiffs right to more 
than the third share to which the father had been 
entitled Held by the High Court, on appeal, upon 
the authority of Girdhareelall v. Kantoo Lall , 14 £. 
L £ , 187, as explained in Suraj £unsi Koer v, 
Sheo Prasad , XL £., 5 Calc , 148, that the shares 
of the defendants were validly bound by their father's 
mortgage, as it had been found by the lower Court 
that the debt, in respect of which the mortgage had 
been executed, bad not been contracted by their 
father for improper or immoral purposes ; hut that 
as the purchaser at the execution sale (the plaintiff) 
was the mortgagee's son, the question arose whether 
he could he held to be a stranger to his father's suit 
on the mortgage, and, as such, not hound to go 
behind the decree and make enquiry as to whether 
the debt bad been improperly incurred. This would 
depend on the circumstances under which he and his 
father were living and the relation existing between 
them. The case was accordingly remanded for a 
determination of the question whether the plaintiff 
was a stranger to his father's suit. Held that the 
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defendants, not being joint with tbeir father at the 
date of the suit, were not represented by him, and 
would be entitled to redeem, but only on condition, if 
the plaintiff insisted on it, of tbeir redeeming the 
whole of the house. Unless the mortgage-deed, ex- 
pressly provided for the redemption of the son's inter- 
ests on payment of a proportionate part of the debt, 
the mortgage should be treated as one and entire, 
the father's authority, according to GirdhareelaWs 
case, being to apply or charge the whole property to 
or with the payment of his debts not improperly in- 
curred. Where a decree passed in a suit upon a 
mortgage directs the mortgaged property to be sold, 
the decision m LeendgaVs case, I. L. R ,3 Calc., 198 , 
which limited the right, title, and interest which 
passed under the auction sale to the father's share, 
does not apply. Tbimbak Balkeishna v. Narayan 
Damoodar . . . LL, R,,8 Bom., 481 

8L — — - " ■ — MitaJcshara law. 

— Mortgage by father of joint ancestral property . — 
Sale of joint ancestral property in the execution of 
a decree against father . — The undivided estate of a 
joint Hindu family, consisting of a father and his 
sons, while in the possession and management of the 
father, was mortgaged by bim, witb the knowledge 
of the sons, as security for the repayment of moneys 
borrowed and lent for the use and benefit of the 
family. The lender of these moneys sued the father 
to recover them by the sale of the family estate, and 
obtained a decree against him directmg its sale, and 
sought to bring the family estate to sale m the exe- 
cution of this decree. Held , in a suit by one of the 
sons to protect his share in such estate from sale in 
the execution of such decree, that such decree could 
not be regarded as agamst the father only, and his 
share in such property was not alone saleable m exe- 
cution of it, but such suit and decree must be re- 
garded as against the father as representing the joint 
family, and the whole of the family estate was sale- 
able in execution of such decree Bissessur Lai 8a- 
hoo v. Luchmessur Singh , L. R , 6 I. A., 233 , follow- 
ed. JDeendyal Lai v. Jugdeep Haram Singh , X L . 

5 Calc., 198 , distinguished. Leva Suras v. Ram 

Manohab . . . L L. R* 2 All, 748 

82. — Mitakshare law . 

— - Mortgage by a father of ancestral property. — Sale 
of father's rights and interests in the execution of 
decree.-— The undivided estate of a joint Hindu family 
consisting of a father and his minor sons and grand- 
sons, while in the possession and management of the 
father, was mortgaged by Mm as security for tbe 
repayment of moneys borrowed by Mm. The lender 
of these moneys sued the father to recover them by 
the sale of the family estate, and obtained a decree 
against Mm directing its sale. The right, title, and 
interest of the father only in the family estate was 
sold m the execution of tMs decree. The auction- 
purchasers having taken possession of the family 
estate, the sons and grandsons joined in a suit against 
them to recover their shares of the estate. Held that 
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the sons and grandsons were entitled to recover their 
shares of the estate, inasmuch as the auction-pur- 
chasers had only acquired by their auction-purchase 
the rights and interests of the father in the estate, 
and that, for the same reason, it was unnecessary to 
enquire into the nature of the debt on account of 
which the father's rights and interests in the estate 
were sold JDeendyal Lai v. Jugdeep Naratn Singh , 
I. L. R , 3 Calc , 198, followed Girdharee Lai v. 
Kanioo Lai, 14 B. L R, 187, distinguished. Held 
also that the rulings m those two cases are perfectly 
consistent, Bika Singh v. Lachman Singh 

[I.L.R.,2 All., 800 

83. — 1 — - 1 Joint Hindu fa- 

mily property — Alienation by father.— Son’s rights . 
— G., a member of a joint undivided Hindu family 
consisting of himself and his sons, having wrongfully 
converted to his own use the property of another 
person, such person sued him for damages for such 
conversion, and obtained a decree in the execution 
of wMeh G.’s rights and interests in the family pro* 
perty were put up for sale and purchased by C., who 
in execution of such decree took possession of such 
property. G’s sons thereupon sued C. to recover 
their shares, according to Hindu law, of such pro- 
perty. Held, per Oldfield, J, that, although the 
father’s debt was not one which the sons were in 
duty hound to pay, it might be that, had the family 
estate passed out of the family under the execution 
sale, the sons could not have recovered it from C., 
who was an auction-purchaser and a stranger to the 
suit against the father. Inasmuch as, however, the 
claim m that suit was not for a joint family debt, hut 
a personal claim against the father, who was alone 
represented in that suit, and the decree in that suit 
was against hi m personally, and it was only his rights 
and interests that were put up for sale and purchased 
by C., tbe sons were entitled to recover from C. their 
shares of the family property. Suraj Bunsi Koer 
v. Sheo Reread Singh, I . L. R>, 5 Calc., 148, dis- 
tinguished. Per Straight, J. — That the sons were 
entitled to recover their shares of the family pro- 
perty, the decree being purely a personal decree 
against the father, and Ms rights and interests only 
in such property having been put up for sale and pur- 
chased by C. Chandba Sen v G-anga Ram 

[L1..B.,2 All., 899 

84. • - MitaJcshara law. 

— Mortgage of joint ancestral property by father. 

Sale of property in execution of a decree against 
father — Son’s right . — The ancestral estate of a joint 
Hindu family, consisting of a father and Ms minor 
son, was mortgaged by the father, as the head of the 
family and manager of the estate, as security for the 
repayment of moneys borrowed for the use and bene- 
fit of the family. The lender of these moneys sued 
the father to recover them by the sale of the estate, 
and obtained a decree against him directing its sale, 
and sought to bring tbe estate to sale m the execu- 
tion of such decree. Held, in a suit by the minor 
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son to protect Ms share m the estate from sale in the 
execution of such decree, that the suit in which such 
electee was made, and such decree, being regarded as 
a suit against the father, and as a decree made 
against him as representing the family, such decree 
might he executed against the estate, notwithstand- 
ing the minor son had not formally been joined as a 
defendant in such suit. Bissessur Lai Sahoo v. 
Luchmessur Singh, L. E., 6 1 A, 238 , followed. 
Lee sidy al Lai v. Lug deep Mar am Singh, I L. E , 3 
Calc , 198, distinguished. Gya Dm v Raj Bansi 
Huar . . * . LL.E.,3 All., 191 

85. Joint Mtndu 

family property . — Eight of son . — B., a member of 
a joint undivided Hindu family consisting of himself 
and his son E ., as the manager of the family, bor- 
rowed moneys for lawful purposes and executed a 
bond for their repayment m which he hypothecated a 
share of mouzab B., such share being ancestral pro- 
perty, as collateral security for then lepayment, with 
the knowledge and approbation of E The obligee of 
such bond sued B. thereon and obtained a decree, 
which directed the sale of such share, and such share 
was put up for sale and was purchased by C. E sub- 
sequently sued B. and his mother for partition of the 
family property, including such share, claiming a 
one-third share of such property. C was made a de- 
fendant m the suit, and so was B., E 3 s grandmother, 
who claimed to share equally with the other members 
of the family m such property. Held that it must 
he presumed that B. was sued on such bond, and that 
the decree m such suit was made against him as the 
head of the family, and E. could not recover from C. 
the share of mouzah B. Radha Kishen Man v Ba- 
chha Man . • . I. L. R., 3 AH., 118 

88. *> — Adult son — 

Mortgage of family property by father Decree 

against father — Eight of son — The father m a joint 
undivided Hindu family governed by the law of the 
Mitakshara mortgaged the ancestral property of the 
family as security for a debt incurred by him His 
son was of age at the tune of the mortgage, but the 
mortgagee did not make the son join in the mort- 
gage. When the mortgagee brought a suit to en- 
force the mortgage, he brought it against the father 
alone ; and he obtained a decree against the father 
alone for the sale of the property. On the property 
being attached in execution of the decree, the son 
objected to the sale of the property, so far as his own 
share according to Hindu law was concerned. This 
objection having been disallowed, be sued the mort- 
gagee for a declaration that such share was not liable 
to he sold in execution of the decree, claiming on the 
ground that he was not bound by the mortgage or the 
decree, not having joined in the mortgage or been a 
party to the suit in which the decree was made, and 
that the debt secured by the mortgage had been in- 
curred by his father for immoral purposes Meld 
that the son was not entitled to succeed m such suit 
merely because, although he was of age, he was not 
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required by the mortgagee to join m the mortgage, 
and was not made a party to the suit to enforce the 
mortgage ; but that he was m the same position as he 
would have been had he been a minor at the time the 
mortgage was made and the decree was passed, and 
was therefore only entitled to succeed if he showed 
that the debt incurred by his father was incurred for 
immoral purposes of his own. Meld further that, 
inasmuch as the debt m question was incurred for 
necessary purposes, and as the son was aware of the 
mortgage and did not protest against it, but on the 
contrary stood by and benefited thereby, and as he 
was aware of the suit and did not apply to be made a 
party thereto, he was asking too late for the relief 
which he sought. Earn Naram Lai v. Bhawani 
Prasad , I L E, 3 AIL , 443, referred to. Phiti» 
Chand p. Man Singh . I. L. R., 4 All,, 309 

87. Alienationof an- 

cestral property by father — Suit by son to recover 
his interest — Burden of proof — Where a Hindu, 
a minor, governed by the law of the Mitakshara, sued 
to set aside an alienation of ancestral property by his 
father, on the ground that such alienation was mad© 
to satisfy a debt contracted for immoral purposes, — 
Meld , by Straight, J, that the burden of proving 
that the debt was contracted for such put poses, and 
that the defendant had notice that it was contracted 
for such purposes, lay on the plaintiff, and that the 
plaintiff was not discharged from such burden, be- 
cause he had proved generally that his father had 
been guilty of extravagant waste of the ancestral 
property. Manooman Persand Pandey v, Babooee 
Munrag Koonweree , 6 Moore’s L A «, 392 ; and 
Surag Bunsi Koer v. Sheo Persad Singh, Z L R., & 
Calc., 148, referred to. Meld, also, by Straight, Z, 
that it could not he presumed from such conduct of 
the father that the debt in question had been con- 
tracted for immoral purposes. Per Sttjart, C Z. s 
that the plaintiff's father having been guilty of ex- 
travagant waste of the ancestral property, the burden 
of proof m this case lay on the defendant As, how- 
ever, there was reason to suspect that the suit was a 
collusive one, brought at the instance of the plaint- 
iff's father, if not really by him, and it was very 
doubtful whether the alienation was objectionable on 
the ground taken in the name of the plaintiff, it 
would not he safe to give the plaintiff a decree. Ha- 
ngman Singh v. Nanae Chand 

[L L. R., 6 AIL, 193 

88. Mitalcshara and 

Mithila law. — Execution of decree — Sale of an - - 
cestral estate in satisfaction of father’s debt-** 
Parties to proceedings — There is no conflict of au- 
thority as to the principle that sons cannot set up 
their rights, which are to take present vested in- 
terests, on their birth, jointly with their father in an- 
cestral estate, against their father's alienation for an 
antecedent debt, or against Ms creditors' remedies 
for Ms debt, if such debt has not been^ contracted for 
an immoral purpose; the law on this point being 
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the same under the Mitakshara and the Mithil a 
shasters. From the above most he distinguished th e 
question how far the joint sons can be precluded 
from disputing the liability attaching to their shares, 
where proceedings have been taken by or against the 
father alone* If the father’s debt, not having been 
contracted for an immoral purpose, is such as to sup- 
port a sale of the entirety of the pint estate, either 
he may sell the latter without suit, or the creditor 
may obtain a sale of it by suit But the joint sons, 
not being parties to the execution proceedings or to 
the sale, aie not precluded from having a question as 
to the nature of the debt tried in a suit of their own ; 
a right which will, however, avail them nothing 
unless it can be shown that the debt was not such as 
to justify a sale of the joint estate* If, upon the 
proceedings and m regard to the intention of the 
parties, doubts aie raised whether what has been sold 
is the interest of the father alone or the joint estate, 
the absence of the sons from the proceedings may he 
a material consideration. But if the purchaser has 
bargained and paid for the entirety, he may defend 
his title updn any ground which would have justified 
a sale, had the sons been brought in to defend their 
interests in the execution proceedings. Deendyal v. 
Jug deep Harain Singh^ L R., 4 I. A., 247 : Z L.R , 
3 Calc., 198, does not lay down as an invariable rule 
that coparcenary interests will not pass by an execu- 
tion sale unless the coparceners are joined in the 
suit, or that only the father’s interest passes to the 
purchaser where the suit was against the father 
alone. This debt being one which must be taken as 
a joint family debt, though the suit upon it was 
against the father alone, — Held that a claim by minor 
sons for exemption of their shares failed on the 
merits, the entire family estate having pasesd by the 
sale. Nanomi Babuasin v. Modhthst Momnsr 

[I. L. R., 13 Calc., 21 
L. R., 13 I. A., 1 

80. — — — - "Effect of sale in 

execution of mortgage-decree and. of money-decree 
against the father. — Transfer of Property Act, s . 
85. — Where the property of an undivided Hindu 
family, consisting of father and sons, has been sold 
in execution of a decree obtained against the father 
only for a debt contracted by him for purposes 
neither immoral nor illegal, the sons cannot recover 
their shares from the purchaser, if the decree has 
been obtained upon a mortgage or hypothecation of 
the property directing such property to he sold to 
realise the debt. It is otherwise if the decree in 
execution of which the sale takes place is a mere 
money-decree. Per Kbebtaet, J — It will still he 
necessary in all cases where a creditor seeks in a suit 
to bind a son’s* estate in ancestral or other property 
for a debt incurred by his father and not by him, 
that the son should be made party to tbe suit. 
Girdharee Loll v. Kantoo La.ll, L. R, 1 I. A., 321 ; 
Muddun ThaTcoor v Kantoo Lall , Z. R., 1 Z A., 321 ; 
and Deendyal Lall v Jfagdeep Ear am Singh , L. 
R 4 Z A., 247 , discussed. Hardi Haram Sahu v. 
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Ruder Perkash Misser, I L. R , 9 Calc., 626, fol- 
lowed Ponnappa Pillai v. Papputayyangar, I. L . 
R , 4 Mad, 1 > modified. Poitstappa Pillai n. 
PATPUYAYYAirQ-AB . . I. L. R., 9 Mad., 343 

90. .. r , . Decree against 

father. — Sale of ancestral estate in execution of 
money-decree — A sale of ancestral property m execu- 
tion of a money-decree obtained agamst a Hindu 
father will, if the debt was neither immoral nor 
illegal, pas3 to the purchaser the entire interest of 
which the father could dispose, — ue , his son’s as well 
as his own share, — provided the purchaser has bar- 
gamed and paid for such interest The son, not being 
hound by the decree against his father, may contest 
the sale by suit, but unless be proves that the debt 
was not such as to justify the sale, he cannot succeed. 
The revised ruling of the Full Bench in Ponnappa v. 
Pappuvayyangar > Z Z. R., 9 Mad , 343, as to sales 
in execution of money-decrees against the Hindu 
father, has been overruled by the decision of the Privy 
Council in Hanomi Babiiasin v. Mo dun Mohun, 
L . R., 13 Z A, 1: S. C. I. Z. R„ 13 Calc, 21. 
Nabasantta v. Gubappa . I. L. R., 9 Mad., 424 

9L — — — Power of the 

father to alienate ancestral property for pious pur- 
poses . — According to the Hindu law, the power of 
the father to make alienations of joint ancestral 
estate without Ms son’s consent extends to provision 
of a permanent shrine for a family idol. Copal 
Chand Pande v. Bobu Kurnnar Singh , S. D. A , 
1843, p. 24, referred to. In a suit brought by a son 
to set aside an alienation of ancestral estate by the 
father for the purpose above mentioned, the son hav- 
ing contended that the real motive for the gift was 
not piety to the gods, hut malice against Mm, the 
Court remitted au issue to the lower Appellate Court 
for the purpose of ascertaining whether the endow- 
ment had been made bond fide for the satisfaction of 
the idol and the benefit of the donor’s soul, or from 
motives of spite against the plaintiff Rag-hukath: 
Pbasad v. Gobiio) Peasad . I. L. R., 8 All., 76 

92. Joint Hindu 

family — Liability of ancestral estate for satisfac- 
tion of father’s debt, when not incurred for immoral 
purposes . — A suit was brought against C., the head 
of a joint Hindu family, by 8., to whom he had 
mortgaged ten biswas of ancestral estate as security 
for a loan, to recover the amount of the loan by en- 
forcement of the mortgage against the entire ten 
biswas. During the pendency of the suit, C. died, 
and his son Z. and Ms widow B. were brought on the 
record as his legal representatives. In support of 
his claim to enforce the mortgage against the entire 
ten biswas, and not merely against the share therein 
which (?., during his lifetime, might have got 
separated, the plaintiff pleaded that the debt incur- 
red by C. was of such a character that, according to 
the Hindu law, his son Z. was under a pious duty to 
discharge it out of his own estate. It was found 
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that, although the father was grossly extravagant 
and selfish in his expenditure, there was no evidence 
that the proceeds of the particular loan m question 
weie applied to any special licentious purposes, but 
that the money was not borrowed to meet any family 
necessity or laid out in necessary expenses, but used 
in Q 3 s personal expenses Held that this evidence 
did not justify the lower Court in decreeing that the 
debt should be charged on the share of the father 
alone m the ten biswas mortgaged, as it did not 
establish that he had wasted the money on immoral 
purposes, or that the debt was such that a pious son 
would be free to repudiate it. Xanomi Babuasm v 
Mo dun Mobm, X. L . R., IS Calc , 21, followed 
Sita Bam v Zalim Singh . L L. R., 8 All., 231 

93 , — Suit by sons to 

set aside alienation — Burden of proof. — The rule 
enunciated by the Privy Council in Muddun Thakoor 
v Kantoo Lall, 14 B. L R , 187, and Suraj Bunsi 
Koer v Sheo Bersad Singh , I. L R , 5 Calc., 148 , 
“ that where joint ancestral property has passed out 
of a joint family, either under a conveyance executed 
by a father m consideration of an antecedent debt, 
or m order to raise money to pay off an antecedent 
debt, or under a sale in execution of a decree for the 
father’s debt, his sons, by reason of then* duty to pay 
their father’s debt, cannot recover that property, un- 
less they show that the debts were contracted for im- 
moral purposes to the knowledge of the vendee or 
mortgagee,” is limited to antecedent debts, i.e., to 
debts contracted before the sale or mortgage sought 
to be impeached by the son; and it does not cover 
cases m which a sum m ready money has been paid 
over to the father by the vendee or mortgagee. The 
authorities seem to come to this, that in those cases 
where a peison buys ancestral estate, or takes a 
moitgage of it from the father, whom he knows to 
have only a limbed interest m it, for a sum of ready 
money paid down at the time of the transaction, such 
person, m a suit by the sons to avoid it, must estab- 
lish that he made all reasonable and fair inquiry be- 
fore effecting the sale or mortgage, and that he was 
satisfied by such inquiry, and believed, in paying his 
money, that it was required for the legal necessities 
of the joint family, in respect of which the father as 
head and managing member, could deal with and 
bind the joint ancestral estate. Lae Singh v. Deo 
Nabain Singh . . I. L. R., 8 AIL, 279 

94 , Suit to set aside alienation. 

~-Cause of action — limitation —A son under the 
Mitakshara law, whatever right he may have during 
his father’s lifetime, may, within twelve years from his 
father’s death, sue to recover ancestral property im- 
properly alienated by the father. Pbotapnabain 
Singh v. Monohttb Doss . W. R., 1884, 96 

95 , 

Cause of action . 

— Imitation Act XIV of 1859, s. 1 , cl. 12. — L/s 
father, a Hindu, living under the Mitakshara law, 
alienated in 1848 ancestral immoveable property by 


HINDU DAW — AXIETTATIONT — continued. 

4. ALIENATION BY FATHER. — continued. 

Suit to set aside alienation — continued . 

deed of absolute sale, and possession was taken by 
the alienee at the time In 1863, L , who was born 
m 1837, sued on his own account and as guardian of 
his minor brother R , who was born m 1856, to set 
aside the sale. The father died in 1857 Held, Lds 
cause of action accrued when possession was taken 
under the deed of sale, and not at the father’s death. 
R.’s birth did not create a new right of action in L. 
either alone or jointly with R. The suit, therefore, 
was barred by lapse of time. Where the alienation 
was by deed of conditional sale, followed by decrees 
for foreclosure and possession, to which L and li 
were not parties, — Held, the cause of action accrued 
when possession was taken under the decree. Baja 
Bam Tewabi v. Lttchmtjn Peasad 
[B. L. R., Sup. VoL, 731 : 2 Iud, Jur., H. S., 210 

8 W. R., 15 

Beeb Kishoee Stthye Singh v. Hub Bullub 
Nabain Singh . . 7 W, R., 502 

90, ■ ■■ — - " ■ Ancestral pro- 

perty. — Cause of action — According to the Mitak- 
shara law a son has a right, during the lifetime of his 
father, to set aside alienations of ancestral property 
made without his consent. His cause of action arises 
from the date when possession is taken- by the pur- 
chaser. Aghoei Ramasaeag Singh v. Cochrane 
[5 B. X*. R., Ap., 14 

In such a case the cause of action arises at the date 
of the alienation. Beer Pbrshad v. Dooega Pee- 
shad . . . . W, R., 1884, 215 

Seethe Pebshab Singh v. Goctr Dyab Singh 

[1 W. R., 283 

97. * Alienation by 

father without son’s consent. — Rnquiry as to legal 
necessity by mortgagee — A mortgagee acquiring by 
operation of law the possession of an estate mortgaged 
by a Hindu father without the son’s consent, is 
hound to enquire whether the debt on account of 
which the mortgage was given was a legally necessary 
one or not ; otherwise it will not avail him that the 
Court has on his application declared the mortgage 
foreclosed, or the conditional sale rendered absolute. 
PUBMANUND V. OBUMBAH KOEB 

[W. R., 1864, 143 

98. Sale effected to 

pay ancestral debt. — Obligation on purchaser to en- 
quire whether it could have been paid from other 
sources. — Under Hindu law, where there is found to 
he an ancestral debt, and a sale is effected to pay it, 
the purchaser at such sale is not hound to enquire 
whether the debt could have been met from other 
sources. Ajey Bam v. Girdharee . 4 IN. W., 110 

99. — Obligation on 

purchaser to show necessity for sale — Onus pro- 
bandi . — Where a son under the Mithila law sued to 
set aside sales by his father,— Held that the purchas- 
ers were not bound to show an absolute necessity for 
the sales, it being sufficient if they have acted bond 
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4. ALIENATION BY FATHER — continued . 

Suit to set aside alienation— conti nued. 
fide and with due caution, and were reasonably satis- 
fied, at the time of their respective purchases, of the 
necessity of the sales in order to meet debts which 
the father had a right to discharge. The onus pro- 
bandi m snch cases will vary according to the circum- 
stances. Bhooeum Koeb v. Sahebmadee 

[6 W.R.,149 

100. - — — Onus pro- 

band t — In a suit brought by a Hindu to contest an 
alienation of family property made by his father, the 
onus of proving that the alienation is binding on the 
son lies upon those who claim the benefit of the alien- 
ation SUBBAMANYA tJ. SAL ASIYA 

[I. L. It., 8 NTad., 75 

101. Mitahshara 

law — Ancestral property — Refund of purchase- 
money — Under the Mitakshara law when a sale of 
ancestral property by the father has been set aside in 
a suit by the son, on the ground that there was no 
such necessity as would legalise the sale, and that the 
son had not acquiesced in the alienation, the son is 
entitled to recover the property without refunding the 
purchase-money, unless such circumstances are proved 
by the purchaser as would give him an equitable 
right to compel a refund. Molhoo Dyal Singh 
€?» Kolbub Singh . B. L. R., Sup. Voh, 1018 

S» C. Molhoo Dyal Singh ©. Gobble Singh 

[9 W. R., 511 

102. Mi taTcshara 

law — Legal necessity — Ancestral property — Re- 
fund of purchase-money — A , a Hindu, subject to the 
Mitakshara law, sold his right and interest m the un- 
divided ancestral estate of his family without the 
consent of his co-sharers, and not for the benefit of 
the estate, hut in order to pay off a personal debt. 
The sale was by auction to an innocent purchaser for 
value. Meld that, m a suit brought within twelve 
years from the date on which the purchaser obtained 
possession, the sons and grandsons of A., deceased, 
were entitled to recover possession without making 
any refund of the purchase-money. Nathit Lal 
Chowlby v. Chali Sahi 

[4 B. I*. R., A. C., 15 ; 12 W. R., 446 

103. Rond fide pur- 

chaser from vendee of father. — Refund of purchase- 
money. — In a suit by some members of a joint 
family under Mitakshara law to set aside an aliena- 
tion of some of the joint family property effected by 
their father, it appeared that ten years had elapsed 
since the alienation ; and that about six years before 
the suit was brought, the purchaser from the father 
sold again to the principal defendants for valuable 
consideration, and there was no suggestion that these 
defendants did not purchase bond fide , the plaintiffs 
apparently acquiescing in the sale, and mot interrupt- 
ing during that time the enjoyment of the property 
by the father’s vendee The Court refused to set 
aside the alienation. The alienation would not have 
beefi set aside at any rate without a refund of the 
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Suit to set aside alienation — continued . 

purchase-money to the defendants. Sttbub NABAIN 
Chowlhby v . Shew Ggbind Pandey 

[11 B. L. R., Ap„ 28 

5. ALIENATION BY WIDOW 
(a) Alienation of Income anl Accumulations. 

104. * Alienation of income. — 

Accumulations — A Hindu widow can alienate the 
income of the husband’s property, it forming no part 
of his estate but income and accumulations are not 
the same thing j therefore, Queers, whether she can so 
deal with accumulations. In the goods of Haben- 
dbanabayan. Kailasnath Ghose v Biswanath 
Biswas . . . 4 B. L. R., O. C„ 41 

105. * Accumulations . 

— Purchase of property out of income for mainte- 
nance of family. — Reversioners — A Hindu widow 
cannot alienate moveable or immoveable properties 
acquired by her out of the funds derived from the 
income of her husband’s estate Such properties 
descend to the heirs of the husband and not of the 
widow. Where, however, a widow held under a deed 
which conveyed the property to her to enjoy for her 
lifetime, and to incur all needful expenses, — Meld, she 
was entitled to invest sums out of the income for the 
benefit of her daughter and granddaughter in the 
purchase of immoveable property for their mainte- 
nance. Chowlby Bholanath Thakoob v Bhaga- 
batti Debi Bhagabatti Debi v. Chowley 
Bholanath Thakoob 

[7 B. L. R., 93: 15 W. R., 63 

Reversed on the merits by the Privy Council. 

jX L. R., 1 Calc., 104 

106. Accumulations. 

—It being doubtful whether the purchase of the land 
in dispute by the plaintiff’s mother was made out of 
the current income (m which case rc is her self -ac- 
quired property) or out of accumulations of her 
husband's estate,— Meld (broadly following the prin- 
ciple laid down in Soorjeemonee Massee v. Deno- 
hundo MullicJc , 9 Moores I. A , 123 , that the pur- 
chase being made with moneys derived from the in- 
come of her husband’s estate then lying in her hands, , 
she was competent to alienate her right and interest 
in whole or in part to reconvert them into money and 
spend it if she chose. Grose v. Amriiamayi, 4 
B L . R., O <7., I, explained and reconciled : and 
Gonda Kooer v. Oodey Singh, 14 R. L. R , 159, 
distinguished. Pullo Monee Bosses v Dwabba- 
nath Biswas . . . 25 W. R^ 335 

107. — Alienation of property pur- 

chased with funds derived from husband’s 
estate. — A widow is not competent to alienate pro- 
perty which she has purchased with funds derived 
from her husband’s estate after his death, and pur- 
chases with such funds would not belong to the wi- 
dow otherwise than as the land from which the mo- 
ney arose belonged to her. Nihal Khan v. Hub 
Chubn Lall . , , t 1 Agra, 219 
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HINDU LAW— ALIENATION— continued. 
5. ALIENATION BY WIDOW— continued. 

(a) Alienation op Income and Accumulations 
— continued . 

108. — Alienation of Louse erect- 

ed by widow out of savings of land inhe- 
rited from husband.— A Hindu widow has no 
power to sell a house erected by her out of savings of 
her income on land inherited from her husband 
Fakira Dgbey v Gobi Lall . 8 C. L, R., 66 


109. — Alienation of property 

purchased with accumulations derived from 
husband’s estate — Income — Accumulations . — 
Quaere , — Whether a Hindu widow has power to alie- 
nate, beyond her own life- interest, propeity which 
she has purchased from accumulations of income de- 
rived from her late husband's estate, made after his 
death, and while she was entitled to a Hindu widow's 
interest m such estate? Hunsbutti Kerain v. 
ISHRI DtTT KoER 

[I. L. R„ 5 Calc., 512 : 4 C. I*. R., 611 

In the same case m the Privy Council it was 
held that— A widow's savings from the income 
of her limited estate are not her stridhun ; and if she 
has made no attempt to dispose of them in her 
life-time, there is no dispute hut that they follow the 
estate from which they arose But it is not always 
possible to fix the line which separates accretions to 
the husband's estate from income held in suspense in 
the widow's hands, as to which she has not deter- 
mined whether or not she will spend it Where, how- 
ever, both the family property, and property pur- 
chased by the widow out of savings from her income, 
were alienated by ber, with the object of changing 
the succession, — Held, that accretion was clearly estab- 
lished, and that the after-purchases were inalienable 
by her for any puipose that would not justify aliena- 
tion of the original estate. A daughter, obtaining a 
transfer from her deceased father's widows of their 
interests in his estate, does not acquire thereby an es- 
tate valid agarnSt the title of the father's collateral 
heirs expectant on the deaths of the widows. ISRI 
Dutt Koer v . Hansbutti Koerain 

[L I«. R., 10 Calc., 324 : 13 C. L. R., 418 
L L. R., 10 I. A., 150 


HO. — Widow’s power over land 

* purchased out of income of husband’s es- 
tate. — Descent of lands purchased by widow out of 
income of life-estate .— Land purchased by a Hindu 
widow with money derived from the income of her 
life-estate passes, when undisposed of by her, to the 
heirs of her husband as an increment to the estate, 
and not to her heirs as property over which she had 
absolute control. Anund Chundra Mundul v. 
Nilmony Jourdab 

[I. I». R., 9 Calc., 758 : 12 C. L. R., 352 


(5) Alienation yob Legal Necessity or with 
Consent or Heirs or Reversioners. 

in . — Legal necessity.— Necessity, 

Evidence of . — A sale by a Hindu widow of land in- 
herited by her from her husband is valid only when 
made of necessity and for certain purposes ; hut on 


HINDU LAW— ALIENATION ^continued. 

5. ALIENATION BY WIDOW — continued. 

(S) Alienation eor Legal Necessity or with 
Consent or Heirs or Reversioners —continued. 

Legal necessity — continued. 

this point, where the plaintiff m a suit to set aside 
such al sale, has rehed in the Court below solely on 
the ground that the land had been devised inconsis- 
tently with the exercise of the widow's power of sale, 
the Appellate Court will he satisfied with evidence 
less complete and positive than would otherwise have 
been required. Rangasvami Ayyangar v Yanju- 
lataumal 1 Mad., 28 

112. Suit by rever- 

sioner. — Cause of action — A., a Hindu widow, ob- 
tained a loan of a sum of money by mortgage of a 
certain parcel of property belonging to her husband. 
The mortgagee obtained a decree, and in execution 
thereof caused the property to he sold. In a suit by 
A’s daughter's son, the next reversionary heir, for a 
declaration that the sale was invalid as against him, 
the lower Appellate Court held that there was no 
cause of action. Held in special appeal, that the 
existence of a cause of action depended upon whether 
the widow incurred the debt under legal necessity ; 
and the case was remanded for trial of that question 
Bistobehari Sahoy v Lala Baijnath Prasad 

[7 B. L. R., 213 : 16 W. R., 49 

113. Alienation of ancestral 

property. — Jam law — The alienation by gift by 
the widow of a Bmdala Jam of her husband's ances- 
tral property is invalid according to the Mitaksliara, 
which is the ordinary law governing Bmdala Jams in 
the absence of custom to the contrary. Bachebi v. 
Makhan Lal . . . I. L. R., 3 All., 55 

114. - Alienation with- 

out necessity. — A conveyance of ancestral property 
by a Hindu widow without proof of necessity can 
only operate as a conveyance of her life-interest. 
The purchase of a kismut sold for Government reve- 
nue does not destroy the pre-existmg rights of the 
holders of the tenure. Reversioners are as much en- 
titled to have a sale of their share in such a kismut 
set aside as a sale of any other property by the widow 
without necessity Tarinee Churn Banerjee v. 
Nund Coomar Banerjee . . 1 W, R., 47 

115. Alienation of moveable 

property. — Widow’s estate — The restriction placed 
by the Hindu law on a widow's power of alienation 
of her husband's estate extends to moveable as well as 
immoveable property. Narasimah v. Venkatadri 

[I. L. R., 8 Mad., 290 

116. A Hindu widow 

is not at liberty to defeat the rights of reversioners 
by alienating or wasting moveable property inherited 
from her husband. Buchi Ramayya v. Jagabatih 

[I. L. R., 8 Mad,, 304 

117. Lease granted by widow 

— Duration of for widow’s life — A lease granted by 
a childless Hindu widow is valid and enures for the 
life of the widow, Mohun Koowur v. Zoramun 
Singh . . . Marsh., 166 : 1 Hay, 372 
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HINDU LAW— -ALIENATION— continued 
5. ALIENATION BY WIDOW — continued. 

( b ) Alienation - pok Legal Necessity or with 
Consent op Heirs or Reversioners — continued, 

Alienation of husband’s 

property. — Validity of conveyance for life of 
widow . — Alienation by a Hindu widow of property 
inherited from her deceased husband is valid for the 
period of her own life, though the conveyance may 
purport to convey a greater interest. Melgirappa 
BIN SOLBAPPA TeBI V SHIVAPPA BIN ErAPPA 

[6 Born., A. C„ 270 

Ramgutty Kurmokar v. Boistub Churn Mo- 
zoombar . 7 W. R., 167 

119. Alienation of husband’s 

immoveable property. — Power to make abso- 
lute alienation . — A purchaser of immoveable pro- 
perty from a Hindu widow, in order to show that 
the property is absolutely conveyed to him, ought to 
aver and prove that she sold it under such special 
circumstances as justify a Hindu widow m alienating 
the immoveable property of her husband without the 
consent of his heirs. Even if her husband were sepa- 
rate in estate from his father and brothers at the tune 
of his death, and died without male issue, his widow 
would have no power to make an absolute alienation 
of his estate in the absence of such special circum- 
stances She can only dispose of her (widow's) estate 
in his immoveable property, which estate determines 
either upon her death or re-marriage, and the pur- 
chaser is not entitled to retain the property after the 
occurrence of either of these events The plaintiff 
sued to recover possession of certain immoveable pio- 
perty sold to lum by the first defendant, a Hindu 
widow. The second defendant answered that his 
father and the first defendant's husband were un- 
divided brothers, and that, as a childless widow, she 
had no right to sell the property Both the lower 
Courts upheld the sale as absolute, on the ground 
that she was competent to make it as widow of a 
separate Hindu. The High Court, on second appeal, 
held that the decrees of the lower Courts were un- 
sustainable, as they did not contain the limitation 
pointed out above, and remanded the case for the 
trial of the issue, whether there were any such special 
circumstances as would justify the absolute sale by 
the first defendant to the plaintiff. Gurunath Nil- 
kanth v. Kbishnaji . I. L. R„ 4 Bom., 462 

120. Gift by Hindu widow after 

mortgage. — Equity of redemption Alienation of — 
Where a Hindu widow mortgaged immoveable pro- 
perty to one person, and afterwards gave it in gift to 
another, — Meld that the deed of gift did not convey 
to the donee the widow's equity of redemption. Ja- 

GANNATH VlTHAL V, APAJI VlSHNU 

[5 Bonn, A. C„ 2X7 

121. Alienation by widow as 

administratrix of husband. — Presumption of 
validity. — Where a sale of landed property was made 
by a Hindu widow as administratrix to the estate of 
her deceased husband, — Meld that she had power to 
dispose of the land for any purpose for which as 
administratrix she might properly do so. Meld also. 


HINDU LAW — ALLEGATION — continued. 

5. ALIENATION BY WIDOW— continued, 

(b) Alienation eor Legal Necessity or with 
Consent or Heirs or Reversioners— continued. 

Alienation by widow as administratrix 
Of husband — continued. 

that an improper disposal of the property was not to 
be presumed against a purchaser from her, but that 
the sale must be taken to he proper and valid, unless 
it appeared that to the purchaser's knowledge she 
was for an unlawful purpose converting the estate. 
Meld also, that she having the right to sell as admi- 
nistratrix, it could not he presumed that she sold as 
a widow. Loganada Mudali v. Ramasvami 

[1 Mad., 384 

122. Grounds supporting charge 

on the inheritance by a widow for her 
debt. — Obligation of purchaser to show nature of 
transaction — Necessity — In transactions such as 
the alienation by a widow of her estate of inherit- 
ance derived from her husband, any creditor, seeking 
to enforce a charge on such estate, is bound, at least 
to sbow the nature of the transaction, and to show 
that, in advancing his money, he gave credit, on 
reasonable grounds, to an assertion that the money 
was wanted for one of the recognised necessities. The 
principle is, that the lender, although he is not hound 
to see to the application of the money, and does not 
lose his rights if, npon bond fide inquiry, he has been 
deceived as to the existence of the necessity which 
he had reasonable grounds for supposing to exist, 
still is under an obligation to do certain things. These 
are to inquire into the necessity for the loan and to 
satisfy himself, as well as he can, with reference to 
the parties with whom he is dealing, that the bor- 
rower is acting in the particular instance for the 
benefit of the estate. Thi^ principle, laid down in 
Munooman Persaud Panday v. JBabooee Munraj 
Koonioeree , 6 Moore's I. A , 392, in regard to the 
manager for an infant, has been applied also to alien- 
ations by a widow of her estate of mheritance, and 
to transactions in which a father, m derogation of 
the rights of his son, under the Mitakshara law, 
has made an alienation of ancestral family estate. 
Kameswar Pershad v. Bun Bahadur Singh 

[L L. R., 6 Calc., 843 : 8 C. L. R., 361 
L. R., 8 I. A., 8 

123. - Purchaser, Obligation of. 

•—-Alienation for sum larger than necessity required . 
— Semble, — In purchasing from a Hindu widow the 
purchaser is not bound to look to the appropriation 
of the money, nor is he affected by the feet that the 
alienation was made for a larger sum than the neces- 
sity of the case required. Kahikhapeashad Boy 
v. Jagadahba Dasi . . . 5 B. L. R., 508 

124. Consent of reversioners.— 

Moveable and immoveable property. — Alienation 
for worship of idol — A Hindu widow has power, 
with the consent of the reversionary heirs, to make a 
valid alienation, for religious purposes, of property, 
moveable or immoveable, left by her husband Where 
a Hindu widow dedicated property by deed to the 
worship of an idol, and the property was given to 
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5 ALIENATION BY WIDOW— continued. 

(h) Alienation eor Legal Necessity or with 
Consent oe Heirs or Reversioners— continued. 

Consent of reversioners— continued. 
trustees in trust, after the death of the widow, to 
permit the male heirs of her late husband to leceive 
the rents,— Eeld, that such heirs were entitled to 
actual possession and to the rents of the estate, pro* 
yided they devoted it according to the provisions 
of the deed to the worship of the idol. Brajanaih 
Bysakh o. Hatilad Bysakh 

[3 B. L. R., O. C., 92 

jgg Gtft of immove- 

able property inherited from husband— A Hindu 
widow who has inherited immoveable property from 
her husband, though possessed of a limited power of 
alienating portions of such property for necessary 
purposes or spiritual uses, cannot dispose by a gift in 
dharam or krishnaipau of the whole of such immove- 
able property without the consent of the heirs of her 
husband. Bhaskab Teimbax Achakya ®. Maha- 
bev Rami . • • 6 Bom., O. C., 1 

^23 — Necessity . — 

Evidence. — Recital m deed of sale —A recital m a 
deed of sale by a Hindu widow of her deceased 
husband’s property, setting forth that the alienation 
was necessary for the purpose of paying his debts, is 
not of itself evidence of such necessity , nor does the 
attestation of a relative import his concurrence 
Such a transaction may become valid by the consent 
of the husband’s kindred, hut the kindred m such 
case must generally he understood to be all those who 
are hkelv to he interested in disputing the transaction. 
At all events there ought to he such a concurrence of 
the members of the family as suffices to raise a pre- 
sumption that the transaction was a fair one, and 
justified by Hindu law. RauaxhI Debi v. Gokto 

Chandra Chowdhry now -r T» r* 4-7 

[3 B. L. R., P. C., 57 : 12 W. R., P. C., 47 
L c 13 Moore’s I. A., 209 


127. 


Want of con - 
-An abenation 


sent of remote reversioners — — 7 

bv a widow and next reversioner without the consent 
of subsequent leversioners is not binding on such 
reversioners. Per Dizov, J. Goeeenath Mookee- 

jee v. Rally Doss Mtjlijok 1n n . ooe 

[I. I*. 10 Calc., 225 

12 q - - Effect of sale 

against those not consenting.— The consent of all the 
heirs living at the time of the execution of a hill 
of conveyance by a Hindu widow, either directly 
or by attestation, is requisite to make the sale bind- 
ing against the reversioners. Kaetick 

v . Dhunno Monee Goopto . W. B., 1854:, -iob 


129. 


— Right of pur- 
chaser for widow's lifetime —The consent of all the 
reversioners is necessary to make a sale by a childless 
Hindu widow valid in law; hut the purchaser is 
entitled to hold the property during the widow’s life- 
time. Only immediate reversioners are entitled to 
impeach a sale by a widow. R«*ha ^ 


HINDU LAW— ALIEN ATION — eont i nued* 
5 ALIENATION BY WIDOW — continued, 

(5) Alienation eor Legal Necessity or with 
Consent oe Heirs or Reversioners — continued . 

Consent of reversioners — continued. 
CHHNDER MoNEE DoSSEE V. JoYKISSEN SlRCAR 

[1 W. R., 107 


— — Consent of next 

reversioner , Effect off as to others — A grant by a 
Hindu widow, with the sanction and concurrence 
of the next reversioner, is valid, and creates a title 
which cannot be impeached on the death of the 
widow by the person who, hut for such grant, would 
be entitled as heir of her husband. Raj Bttllttbh 
Sen v. Oomesh Chtjnler Rooz 

IT. L. R., 5 Calc., 44 : 3 C. L. R., 384 


131. 


• Consent of heirs , 


-Legal necessity .— An alienation, by a Hindu widow, 
of immoveable property inherited from her husband 
is invalid in the absence of legal necessity, but the 
invalidity can be removed by the consent of all the 
heirs of the widow’s husband who aie likely to he in- 
terested m disputing the transaction Raj LuTchee 
JDebea v. Gokool Chunder Chowdhry , 13 Moore's I 
A , 209 3 B.L. R , EC , 37, followed A sale made 
conjointly by a Hindu widow and her daughtei, who 
subsequently predeceased her mother, of immoveable 
property inherited by the widow from her husband, 
m the absence of legal necessity, was ordered to be set 
aside ; and the grandsons of the second cousins of the 
widow’s husband held entitled to recovei the property 
on recouping the vendees the expenses incun ed on 
improvements. Varjivan Rangji v Ghelji Go* 
kallas . . . IL, R., 5 Bom., 563 


X32. — ■ ■ ■ Alienation made 

with consent of next reversioner. — Remoter rever- 
sioners . — A gift by a Hindu widow, who has succeed- 
ed to the separate estate of her deceased husband, of 
such estate, is not valid and does not create a title 
which cannot he impeached by the remoter reversion- 
er, because it has been made with the consent of the 
next reversioner. R^J JBullubh Sen v Oomesh Chun- 
der Rooz , I. L. R., o Calc , 44, and Noferdoss Roy 
v Modhoo Soondan Burmoma, I L. R , 5 Calc., 
732, dissented from. Raj Lukhee JDabea v GooTcool 
Chunder Chowdhry, 13 Moore? s I. A , 209, and 
Collector of Masuhpatam v. Cavah Vencata Nar- 
ramajpah, 8 Moore's I A., 529, referred to. Sia 
j Oasi v. Ghir Sahat, X. L. R., 7 All , 362 , and E. A* 
No 116 of 1882, distinguished. Ramphal Rai v. 
Tula Kuabi , . . I. L. R,, 6 ALL., 116 

Madan Mohan v. Puran Mal 

[I. L. R., 6 AH., 288 


133. Evidence of ne- 

cessity.— The consent of a former reversioner to a 
sale by a Hindu widow, though not binding evidence 
on a subsequent heir, is strong presumption of the 
existence of necessity at the time of sale, to be re- 
butted only by proof of fraud and collusion, or of the 
absence of necessity. Kalbe Mohttn Deb Roy v. 
Dhununjoy Shaha . . . 6 "W*. R.» 61 
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134. Attestation by 

reversioner. — Where certain landed property in the 
possession of a Hindu, widow was sold, on the alleged 
ground of necessity, and the execution of the deed of 
purchase was attested by the then next heir, it was 
held that the assent implied m such attestation was 
not conclusive m law as to the necessity for the sale, 
though the fact of persons most intei ested in contest- 
ing such a sale being called m to execute the deed is 
the strongest possible proof of good faith on the part 
of the purchaser. Madhub Chunleb Hajbah v 
Gobind Chundeb Banebji . 9 W . R., 350 

135. — — - — Attestation of 

conveyance by reversioner. — Waste . — The fact of a 
reversioner being an attesting witness to a convey- 
ance by a Hindu widow is an acquiescence on bis part 
which precludes him from impeaching the sale on the 
ground of waste. A decree against a Hindu widow 
for a loan to pay Government revenue is binding on 
tbe reversioner. Gopal Chundeb Manna v. Goub 
Monee Dossee . , . .6 W. K*, 52 

130 . . . Widow* s estate . 

— Conveyance by presumptive heir . — Ratification by 
widow. — Uffect of witnessing deed on rights of wit- 
ness. — Evidence of consent . — During the lifetime of 
a Hindu widow, her son, the then presumptive heir to 
the property of which she was in possession, conveyed 
it to purchasers by deeds to which she was not a 
party. Subsequently she by separate deed ratified 
the conveyances. This deed was witnessed by a more 
remote reversioner. The son died during the lifetime 
of his mother, and the witness to the deed of ratifica- 
tion became the next reversionary heir. Held, m a 
suit by him after the widow's death for possession, 
that at the time of the conveyances the son had a 
mere contingent reversionary interest in expectancy, 
and that the subsequent ratification by his mother 
could not operate as a surrender of her estate so as to 
change the conveyances, and make them enure as ab- 
solute conveyances, but could only amount to a con- 
veyance of her interest Held also, that the fact 
that the reversionary heir witnessed the deed of rati- 
fication, did not in itself amount to evidence of con- 
sent to it on his part. Ram Chlndeb Poddab v. 
Habi Das Sen . . I. L. B* 9 Calc., 463 

(e) What constitutes Legal Necessity, 

137 . — Legal necessity. — Pious pur- 

poses . — Hindu law does not regard w pious purposes " 
as the only "necessary purposes" which justify 
alienation of inherited property by Hindu ladies. 
Self -maintenance, discharge of just debts, protection 
or preservation of tbe estate, may be regarded as 
such “ necessary purposes ” also. Soobjoo Pebshad 
v . Kbishan Pebtab Basal oob 

[I N. W., 49 : Ed. 1873, 46 

138. Gift for pious 

and religious purposes . — An alienation by a Hindu 
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widow of her deceased husband's estate for pious and 
religious purposes, made for her own spiritual wel- 
fare, and not for that of her deceased husband, is not 
valid The power of a Hindu widow to alienate her 
deceased husband's estate for pious and religious 
purposes defined. Collector of Masuhpatam v. 
Cavah Vencata Narramapah , 8 Moore? s I. A ., 529, 
referred to. Puban Dai v. Jai Nabain 

[I. L. R., 4 AH., 482 

139 . Endowment of 

idol by Hindu widow — A Hindu widow cannot en- 
dow an idol with her husband’s property or a portion 
thereof, to the detriment of the reversioners. Kae- 
tice Chundee Chuckebbutty v Goub Mohun Roy 

[1W.R.,48 

140 . — ■ — ■ . Pious purposes. 

— Spiritual necessities . — Although pilgrimages and 
sacrifices performed by a Hindu widow may he in- 
directly beneficial to her deceased husband, they are 
not ceremonies indispensable for his spiritual benefit, 
A sale by a Hindu widow to raise money for pious 
acts, not in the nature of spiritual necessities, unless 
such sale is reasonable in the circumstances of the 
family and the property sold is but a small portion 
of the property inherited from her husband, is in- 
valid. Rama v. Ranga . L L. R., 8 Mad., 552 

141. • Pilgrimage . — 

Where a Hindu, by will, directed that his widow 
should have power to sell his property for the purpose 
of defraying the expenses of a pilgrimage, a bond fide 
purchaser from the widow who, at the time of purchase, 
believed and had reason to believe that the widow was 
going on a pilgrimage, and that the property was sold 
and the money raised for that purpose, is not hound 
to give hack the property at the suit of the reversion- 
er, if there is any evidence that the widow did really 
go on the pilgrimage. Per Gabth, C.J . — In such a 
case the purchase would he good even if there were no 
evidence that the widow had gone on a pilgrimage. 
Ram Rant Chuceebbutty v. Chunleb Nabain 
Dutt . . . . . 2 C, L. R., 474 

142. Pilgrimage to 

Benares . — A pilgrimage to Benares is not a legal ne- 
cessity to justify a sale by a Hmdu widow. Hubbo- 
mohun Audhieabee v. Auluck Monee Dossee 

[1 W. R* 252 

143. Expenses of pil- 

grimage to Gya . — Expenses incurred by a Hindu 
widow for a pilgrimage to Gya and for the perform- 
ance of sradh are legitimate expenses for which she 
can alienate her husband's property. Where the 
amount expended was Rl,700, and the property was 
sold for R4,0G0,— Held, m a suit by the heir against 
the purchaser to have the sale set aside, that the 
plaintiff not having offered to repay Rl,700 and in- 
terest, his suit must he dismissed. Mutteebam 
Kowab v. Gofaul Sahoo 

[11 B. L. R., 416: 20 W. R., 187 
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Chowdhey Junmejoy Mullice v. Russomoye 

Dassee 

[H B. L. R., 418, note : 10 W. R., 209 

144. } Performance of 

husband’s sradh at Gy a. — The performance by a wi- 
dow of her husband’s sradh at Gya is a reasonable ne- 
cessity for which she may alienate at least a portion 
of his estate. Mah omed Asheue v. Brojessuree 
Dossee . , 11 B. L. R., 118 : 19 W. R., 426 

145 . Sradh of hus- 

band. — Marriage of daughter. — Maintenance of 
grandsons — 'Payment of husband’ s debts. — The sradh 
of the widow’s husband, the marriage of his daughter, 
the maintenance of his grandsons, and the payment 
of the husband’s debts are admitted by Hindu law as 
legitimate grounds of necessity for alienations. Lal- 
la Gunput Lall v Toorun Koonwar. Chunder 
Bail v. Lalla Gunput Ball . 16 W. R,, 52 

140. Sradh of mo- 

ther. — According to Hindu law the sradh of a mother 
is not a legal necessity, as that of the father is, to 
justify a sale by a daughter to the prejudice of the 
daughter’s son. Raj Chundra Deb Biswas v Shee- 
shoo Ram Deb / . . . 7W. R,, 146 

147. — Money borrow- 

ed to defray granddaughter’s marriage expenses 
— Liabhtity of reversioner. — A Hindu widow bor- 
rowed a sum of money for the purpose of defraying 
the marriage expenses of a granddaughter, the child 
of a son who had pre- deceased his father. Held, that 
such sum, although it could not properly be consider- 
ed a charge on the grandfather’s estate, yet was one 
which was legally recoverable from the heirs, who, on 
the death of the widow, succeeded to the possession 
of such estate Ramcoomar Mittee v Ichamoyi 
Dasi . I. L. R., 6 Calc., 36 : 6 C. L. R., 429 

148. — Loan for inves- 

titure of minor. — Meld (by Glover, J) that where 
the family property was small there was no leasonable 
necessity for contracting a large loan to provide for 
the minor’s investiture according to the Hindu reli- 
gion. Doorhyar Roy v. Dulsingar Singh 

[12 W. R., 367 

149. — Joint debt of 

husband and wife. — For a debt conti acted jointly 
by a Hindu wife and her husband the husband’s 
property is liable, and therefore the widow would he 
entitled to sell as much of the estate as was necessary 
to satisfy a decree for such a debt. Goluce Chun- 
deb Paul v. Mahomed Rohim . 9 W. R., 316 

150. Payment of 

debts of husband. — Debts due by the husband justify 
alienation by the widow, Kool Chunder Surma 
v . Ramjoy Surmona . . . 10 W . R., 8 

151 . — * Debt provided 

for by lease of ancestral property .—The existence of 
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a debt, the liquidation of which is provided for by 
lease of ancestral property, is no justification for alien- 
ation of such property by a Hindu widow during her 
life-tenancy. Tiluck Roy v . Phoolman Roy 

[7 W. R., 450 

152. — — Existence of 

debts — De-purchase of family property. — Where the 
Court has expiessly found the existence of debts, and 
that the sale of ancestral property was a bond fide 
one, the circumstance that there was no actual pressure 
at the time in the shape of suits by the creditors for 
the recovery of their debts, is not of itself sufficient 
to invalidate the alienation. A sale of ancestral pro- 
pel ty merely for the purpose of procuring funds for 
the re-purchase of other property formerly belonging 
to the family, cannot of itself he considered as a sale 
for any of the necessary purposes sanctioned by law, 
Kaihur Singh v. Root Singh . . 3 N, W., 4 

153 . — - — — Pond executed 

by wife to pay husband’s debts — A wife and her 
husband’s brothers jointly executed a bond for the 
repayment of moneys borrowed to pay a debt due by 
her husband and his brothers, and to carry on the 
cultivation of lands held by ber husband and bis 
brothers, and hypothecated the family house as col- 
lateral security for the repayment of such money, 
j Reid that the wife was not justified in borrowing 
money to pay ber husband’s debt, and the want of 
money for cultivation of bis lands would not justify 
ber m pledging bis credit for a joint loan taken by 
bis brothers m which bis liability would extend to 
the whole debt, nor would it justify ber hypothecat- 
ing bis property, and the husband and his property 
were therefore not bable for the bond debt. Pusi 
v Mahadeo Prasad . I. L. R., 3’ AIR, 122 

154. — Payment of 

time-barred debt. — The payment of a time-baired 
debt of her deceased husband is not a valid cause for 
the absolute alienation by a Hmdu widow of her de- 
ceased husband’s immoveable estate Melgirappa 
bin Solbappa Teli v. Shivappa bin Erappa 

[6 Bom., A. C., 270 

155. Debt of widow’s 

own contracting — Consent of reversioner — Semble. 
— A sale by a Hindu widow for a just debt, made in 
conformity with the Hindu law and with the consent 
of the reversioner, may be valid, although the debt 
creating the necessity for the sale was a debt, not 
of the ancestor’s time, but of the widow’s own con- 
tracting. Shoobuneueeb Dossee v. Chand Monee 
Dossee . . . . 7 W. R., 335 

156. Judgment-debt. 

— Evidence of necessity . — A judgment-debt is prima 
facie proof of necessity. Bhowra v . RooP Kishobe 

rs N. W., 89 

157. — — — Debts , Evidence 

of nature of — Mere production of decrees will not 
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establish the propriety and necessity of a sale of an- 
cestral property. There should be evidence of the 
nature of the debts in which such decrees originated 
Beotee Singh v. Ramjeet * 2 N. W., 50 

158. * — Sales of ances- 

tral property . — The mere fact that sales of ancestral 
property took place in execution of decrees against 
the ancestor, does not of itself show that the sales 
were for necessary or justifiable purposes Beojto 
Kjshore Gugenlab Mohapattue v. Hueee Kish- 
EN Doss . . .10 W. R., 57 

159. - — Decree for 

arrears of revenue — Eight of widow to usufruct for 
her own purposes . — Where an estate devolved to a 
widow almost unincumbered, with an ample income 
more than sufficient to pay a small debt due by the 
husband, the Government revenne, and all other ex- 
penses including the marriage of daughters, the widow 
was held not to be justified by any legal necessity in 
alienating the estate in the absence of any actual 
pressure, such as an outstanding decree or impending 
sale for arrears of revenne. Lalla Byjnath Pee- 
shad v. Bissen Behaeee Sahoy Singh 

[19 W. R„ 80 

100 . — ■ — — ■ Expenses of li- 

tigation — Fraudulent assignment. — Suit to declare 
deed binding on reversioners . — A Hindu, E. C, died 
possessed o± considerable property, and leaving five 
sons One of them died leavmg a widow, B. She 
bronght a suit to recover ber husband’s share in E 
C*s estate, together with the profits thereon. The 
suit was conducted by G. R. A large amount be- 
came due to him for costs. To secure this, B. exe- 
cuted a bond and warrant of attorney to confess 
judgment. The suit failed. In order to obtain the 
means of bringing another suit, B., by deed dated 4th 
April 1859, assigned her interest in the estate m the 
right of her husband, and all benefit to be derived 
from the suit to be instituted, to <?., — one-half abso- 
lutely, the other in trust to retain thereout what he 
might advance to her for maintenance and for the 
costs of suit with interest at 12 per cent, and to pay 
her the residue. In November 1859, G., by deed 
sub-assigned to EC. 8., in consideration that EC. S. 
should undertake the maintenance of B. and the ma- 
nagement of the suit, retaining only five-sixteenths 
out of the eight-sixteenths assigned to him (<?.) ab- 
solutely. On 19th August 1861, B. obtained a decree 
in the Supreme Court declaring her entitled to the 
accumulations on her hnsband’s one-fifth share m 
the estate of his father, M. C., and to all profits made 
on such accumulations since her husband’s death. 
In September 1861, G. JB. caused judgment to be 1 
entered on the bond and execution to be issued, and 
the Sheriff seized and was about to sell BJ's interest 
in the estate of her husband. Thereupon, B. being 
entirely without means, B. 8., brother of EC. S , 
paid off G R.j and m consideration theieof took an 
assignment by deed dated 18th December 1861, in 
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the name of one I. S., from B., of five-eighths of the 
half share reserved to her by the deed of 4th April 
1859, but subject to the assignment by that deed to 
G. On 20th December 1869, R84,685 were paid 
into Court as B 3 s husband’s share of the accumula- 
tions on JR. C 3 s property at the date of his death, and 
Rl, 55,255 as the profits made thereon since her 
husband’s death. B 8 now sued for a declaration 
that the deed of 18th December 1861 was binding 
upon B. and the reversionary heirs, and for an order 
that the precise amount due to him be ascertained 
and paid to him out of the moneys paid into Court. 
At the trial he abandoned his claim against the 
R84,685, on the ground that he could not prove legal 
necessity on the part of B. Held , the deed could be 
supported only so far as it charged the profits made 
since E C 3 s death with the repayment of the 
Rl2,500 advanced, with interest at 12 per cent. 
P. S was entitled to have that amount paid out of 
the Rl,55,255 in Court. Pannalal Seal v. Bama- 
sunlabi Dasi . . . 0B.L. R., 732 

16L Litigation — 

Reversioner. — Mitalcshara laio. — R , a Hindu widow, 
who had succeeded to the estate of her deceased hus- 
band, mortgaged a portion of it to L , as security for 
the repayment of money which she borrowed from 
him for the purpose of suing for an estate to which 
her deceased husband had an alleged right of succes- 
sion, which he had not, however, himself sought to en- 
force. This suit was dismissed. R. subsequently 
transferred her deceased husband’s estate to bis 
daughter I. L. sued R. and I to enforce the mort- 
gage made to him by R by eancelment of such trans- 
fer. Held that the mere fact that the mortgaged 
property had been transferred to I. did not preclude 
her from contending, as next reversioner, that the 
mortgage of such property by R. was void for want of 
"legal necessity;” that, under the 1 circumstances 
stated above, there was not any "legal necessity,” 
within the meaning of the Hindu law, for such mort- 
gage, and such suit not having been for the benefit of 
the estate of R 3 s deceased husband, consequently 
such mortgage was not valid so far as the reversion- 
ary right of I was concerned; that, however, I 3 s 
right to the mortgaged property as transferee from R. 
was subject to such mortgage The nature of a Hindu 
widow’s estate in her deceased husband’s immoveable 
property, her power of alienation generally, and her 
power of alienation in particular for the purposes of 
litigation, discussed. Hunoomanpersaud Bandey v, 
Babooee \Munraj Eoomoeree , 6 Moore? s I. A, 89$; 
Collector of Masuhpatam v Narrainapah , 8 Moore 3 s 
I. A , 529 ; Grose v. Amirtamayi Dasi, 4 B. Z. R, 
O. 1 ; Bhool Koer v. Dabee Bershad, 12 W. R , 
187 , Roy MaJchun Ball v. Stewart , 18 W. R., 121; 
Eugenderchunder Ghose v. Kaminee Dossee, 11 
Moore’s I. A., 241 , and Baijun Doobey v. Bnj 
BhooJcun Ball Avmsti , B E., 2 1. A., 275, referred to. 
Inlab Kuab v. Lalta Peasal Singh 

[I. L. R„ 4 All, 532 
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102 , Litigation, "Ex- 

penses of — Raising funds to carry on appeal to Fnvy 
Council — A judgment-debtor, who had been permit- 
ted to retam possession of disputed pioperty pending 
an appeal to England on furnishing security foi mesne ! 
profits and costs, having died, his widow offeied her 
life-interest m his estate as such security-. Reid that 
as she was undei no legal necessity to carry on the 
appeal to the Privy Council and did not do so for the 
benefit of the estate, she could not bind the estate as 
against the reveisioner for the purpose of raising the 
necessary funds. Phool Koeb alias Kunhya Roeb 
v. Dabeepebshad . . . 12 W. R., 187 

103, — Legal expenses. 

- — Maintenance — Re-marriage of widow. — Legal 
expenses incurred by a Hindu widow, m defending 
her life-estate in hei husband's property, constitute 
such a charge on the property as to make a sale 
thereof by her binding as against the reversioners. 
Wheie a Hindu widow is re-married, or is living with 
another man, it does not necessanly follow that she 
would not be entitled to sell hei deceased husband's 
estate for her maintenance Amjad Ali v. Moni- 
team Kalita , . . I. L. K., 12 Calc,, 52 

104 , Necessity to 

provide maintenance for herself. — A Hindu widow 
cannot alienate for any puipose property entrusted to 
her solely that from its profits she may maintain 
herself Seith Gobin Dass v. Ranchobe alias 
Rughobeeb . . . . 3 N. W., 324 

165. - Figging tank. 

—The digging of a tank, though a meritorious act 
and a great convenience to the public, is not a legal 
necessity for which a widow can alienate property 
left to her for life only. Runjeet Ram Koolal v 
Mahomed WAbis . . . 21 W, R., 49 

100 . _ — Consent of hus- 

band — Declaration of legal necessity — A deed of 
gift of ancestral property not being valid under 
Hindu law, without the consent of all the heirs, a 
wife is not bound by her husband's consent to a deed 
of gift to their children. The wife and husband 
bemg in possession, not beneficially for themselves, 
but for their children, the wife's acquiescence is not 
to be presumed by being m possession. A mere decla- 
ration of necessity is not sufficient to justify a pur- 
chase from a Hindu widow. Gungagobind Bose v 
Dhunnee . . , . .1 W. R., 60 

107 . Loan while ad- 

ministering estate of husband . — Where a plaintiff 
alleged that M., the deceased widow of 8 , a Hindu, 
while administering the estate of her deceased hus- 
band, borrowed money from plaintiff for purposes 
bmdmg on the estate, and executed a promissory note 
to secure the payment of the same; and that the fiist 
and second defendants, as reversionary heirs of S. } 
aril the third defendant were in possession of the 
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estate of S , and refused to pay the debt incurred by 
M., — Reid that the plaint was propeily rejected as 
disclosing no cause of action against the defendants. 
Gadgeppa Desai v. Apaji Jevanrao , I. L. R, 3 
Rom 237 , approved. Ramcoomar Mutter v Icha- 
moyi Dasi, I L. R., 6 Calc , 36, dissented from. 

Ramasami Mudali v. Sellattammal 

nr t. Tl_. 4 Mad.. 375 


163 . Loan for supply- 

ing necessities . — Plaintiff sought to recover land sold 
by the first defendant, the widow of an undivided 
member of a Hindu family, and part of the consider- 
ation was the amount of a mortgage deed executed 
for the purpose of supplying the necessities of the 
husband of the first defendant. In special appeal a 
decree fastening the amount of the* mortgage money 
upon the land wis asked for. Reid that such a 
decree ought not to he made, the plaintiff not having 
sought for that relief, and the suit having been so 
conducted that the genuineness of the mortgage in- 
strument, though disputed, was treated as a subordi- 
nate matter. Madaya Naikan v. Appavu Naikan 

[2 Mad., 394 


109 . . — Liability of 

adopted son or of the estate m his hands for a loan 
raised by his mother for the benefit of the estate . JR , 
a widow, who, m default of issue to her husband, was 
m possession of his deshgati mam, borrowed money 
from the plaintiff on an oidmary bond for the purpose 
of paying the Government assessment thereon She 
subsequently adopted a son (the defendant), and died. 
The plaintiff sued the son to recover the money from 
him personally, and also sought to make the deshgati 
mam liable. Reid that the plaintiff could not recover 
his debt either from the defendant personally or from 
the deshgati mam m his possession. His only remedy 
was against RJs pioperty (if any) m the hands of the 
defendant. Gadgeppa Desai v Apaji Jivanbao 
[I. L. R., 3 Bom., 237 


(d) Setting aside Alienations, and Waste 

X70. Suit to set aside alienation 

by widow as tenant for life. — Effect of peti- 
tion as passing property . — By a petition filed m 
1830, N , a Hindu, asked that certain property speci- 
fied in a schedule to the petition which had up to 
date been m possession of himself and his ancestors, 
should be placed m the Collectorate book in the name 
of his daughter j D , and that on her decease her 
daughters and other heirs should be heirs. In 1837, 
J\ r . acquired shares m a mouzah called K. He died 
m 1838, and the petition was subsequently held by 
the Privy Council to be a testamentary instrument. 
D. sold the shares in mouzah K., and mvested the 
proceeds m another mouzah In a suit by a son of 
D. 3 s daughter against the purchasers to set aside the 
sale by D., the Subordinate Judge held that he was 
bound, in the first instance, to repay the whole of the 
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5 ALIENATION BY WIDOW — continued 

(d) Setting aside Alienations, and Waste— 
continued . 

Suit to set aside alienation by widow as 
tenant for b £e— continued* 

purchase-money to the defendants. He further held 
that the after-acquired property passed by the petition 
The High Court upheld the first finding of the Sub- 
ordinate Judge, but expressed a doubt (it not being 
necessary to decide the point as there was no cross- 
appeal) whether the petition could pass after-acquired 
property. Shewak Ham v . Bhowani Buksh Singh 

[6C.L.R.,140 

17L Suit to set aside alienation. 

— Validity of alienation —Where a Hindu brought 
up a hoy, and treating him as his son, purchased 
estates for, and m the name of, such son, but subse- 
quently for some reason got his wife's name recorded 
m respect of such estates, — 3 eld that if the record of 
name m favour of the wife was effected during the 
minority of the son, it was invalid, or if otherwise, 
then the wife must be considered as having derived 
her title from the son and not from her husband, and 
m either case she was competent to transfer it to the 
son, and under such circumstances the transfer made 
by her was not illegal under the Hindu law. Now- 
but Kai «. Bhagmanee . . .2 Agra, 5 

172. Alienation in contempla- 

tion of adoption.— The power of a Hindu widow, 
with authority from her husband to adopt, to make 
bond fide alienations, which would be binding on the 
reversioners if no adoption took place, is not affected 
or curtailed by the fact that it is exercised in contem- 
plation of adoption and in defeasance of the right of 
the son who is about to be adopted. Lakshmana 
Bah v Laksediiammad . L L. R„ 4 Mad., 160 

173. Alienation by conditional 

sale. — Right to question validity of sale. — A condi- 
tional sale is an alienation, the validity of which a re- 
versioner to a Hindu widow is by Hindu law entitled 
to question. Odit Narain Singh v. Dhuem Mah- 
toon W. R., 1864, 263 

174. Sale -without legal neces- 

sity. — Reversioners . — R., a Hindu, had two daughters 
by his wife K. One daughter married S. and died in 
K/s lifetime, leaving two sons, the defendants. The 
other daughter was alive at the date of suit. On the 
death of her husband, K. succeeded to his estate and 
sold some land to S. without adequate necessity 5 
mortgaged this land to T. Meld, m a suit by T after 
the death of S. and K. against the defendants to 
enforce the terms of the mortgage, that the defendants 
were entitled to object to the validity of the sale to 
their father by K., in their own right, in answer to 
T 3 s claim. The restrictions on the father's power to 
alienate ancestral property are incidents of coparce- 
nary, whereas the right to sell possessed by a widow 
is but a qualified power given for certain specified 
purposes over the reversion created by law m favour of 
the ultimate male heirs. Kartjppa Thbvan v Aiagu 
Phdai .... LL, R.,4Ma<L, 152 

175. Form of alienation.— Sale or 

mortgage . — Necessity. — There is no rule of Hindu 

II 


HINDU LAW— ALIENATION— continued 

5. ALIENATION BY WIDOW — continued. 

(d) Setting aside Alienations, and Waste — 
continued. 

Form of alienation — continued. 
law which compels a widow alienating a portion of her 
late husband's pioperty to have recomse to a mortgage 
instead of to a sale to raise funds for her maintenance. 
The question whether she has exceeded her powers or 
not depends upon the necessities of the case Naba- 
khmar Haldar v. Bhabasfndari Debi 

[3B.L.R., A. 0,375 

178, Suit by reversioners to set 

aside deed of sale. — Necessity — Selling larger part 
of estate than necessity justifies — Sale where mort- 
gage could suffice, — In a suit by reversioners to set 
aside a deed of sale by a Hindu widow of part of her 
husband's estate, on the ground that the money which 
it was necessary to raise could have been raised by 
other means, it was held that if the widow sold a 
larger portion of the estate than was necessary to raise 
the amount which the law authorised her to raise, the 
sale would not be absolutely void as against the rever- 
sioners, who could only set it aside by paying the 
amount which the widow was entitled to raise with 
interest. Held also, that if a widow elects to sell 
when it would be more beneficial to mortgage, tbe sale 
cannot be set aside as against the purchaser, if the 
widow and the purchaser are both acting honestly. 
Phool Chund Laid v. Rtjghoobuns Stteaye 

[9W. R., 107 

177. ■ ■ ■■ Re-payment of purebase- 

money to set aside sale. — A sale by a Hindu 
widow of her husband's estate, under legal necessity, 
cannot be set aside upon payment of the amount 
which it was necessary for the widow to raise, or 
in the proportion which that sum bears to the amount 
for which the estate was sold. Sugeeram Begum v 
JUDDOBUNS SUHAYE . , . 9 W. R., 284 

178. Re-payment of sum spent 

for legal necessity. — Suit to set %$%de mortgage 
— Alienation by daughter . — Legal necessity . — The 
daughter of a Hindu, while in possession of the pater- 
nal estate, borrowed a large sum of money under 
a mortgage of a portion of the estate Part only of 
tbe money borrowed was devoted by her to the relief 
of legal necessity. After her death, the next heir sued 
the mortgagee to recover the property mortgaged, and 
to set aside the mortgage deed The Courts below 
gave a decree for possession to tbe plaintiff upon re- 
payment of the amount actually spent m the relief of 
legal necessity. Such decree upheld on appeal. 
Lalit Panday v. Sridhar Deo Nabain 

[5EL.K, 176 : 13 W. R„ 457 

179. « Suit to set aside sale.— Sale 

for more than amount of necessity . — Ancestral debt. 
— Necessity. — A, died leaving 3., a grandson by a son 
deceased, C., the widow of another son deceased, and 
D. and M, sons, him surviving; All four held 
separate possession of their respective shares in the 
estate. C. sold her share for R995 to pay off a debt 
of A/s of RG70, 3 and JE. having waived their 
rights, B. sued as reversioner to set aside the sale 

4 B 
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HINDU LAW — ALD3NA.TION — continued . 
6. ALIENATION BY WIDOW — continued, 

(d) Setting aside Alienations, and Waste— 
continued. 

Suit to set aside sale — contained, 

made by C Meld that C, did no wrong In selling her 
share to pay off the debt, and the mere fact that she 
sold it for more than the amount of the debt did not 
render the sale invalid* Lala Chatranarain v. 
Uba Kunwari . * IB. L. R., A. C., 201 

180, Suit for rent by alienee of 

widow. — Suit for rent r— Title, — -Possession by 
widow — In a suit for rent by a putnidar, who claimed 
tinder a lease granted to him by a Hindu widow whose 
husband had ched leaving a will, which gave the widow 
no power to alienate the properly, — Held, the suit was 
properly dismissed, and that there was no necessity 
for the Judge to enter mto any question of possession 
by the widow. Banee Mad hub Ghose v. Teakoor 
D oss Mundtjl 

[B. L. R. ? Sup. Vol, 588 : 6 W* R., Act X, 71 

Tillessttbee Koeb v. Asmedh Koer 

[24 W. R„ 101 

131 . Waste. — Reversioners , — 

Manager — Waste on the part of a Hindu widow in 
possession being proved, it is not competent to the 
Court to put the reversioner in possession, assigning 
maintenance to the widow. A manager should he ap- 
pointed to the estate accountable to the Court. The 
reversioner may be appointed such manager. Matt a. 
RANI V, NHNDOLAL MlSSER 

[1 B.Ii. R., A. C„ 27: 10 W. R., 73 

182, — Reversionary 

heirs. — A conveyance by a Hindu widow, for other 
than allowable causes, of property which has descend- 
ed to her from her husband, is not an act of waste 
which destroys the widow’s estate and vests the pro- 
perty in the reversionary heirs, and the conveyance is 
binding during* the widow’s life. The reversionary 
heirs will not be precluded, even during the lifetime 
of the widow, from commencing a suit to declare that 
the conveyance was executed for causes not allowable, 
and is, therefore, not binding beyond the widow’s 
life; nor will the reversionary heirs he deprived, 
during the widow's life, of their remedy against the 
grantee to prevent waste or destruction of the proper- 
ty, whether moveable or immoveable. Gobindmani 
DaIsi v Shamlal Bysak. Kaliktjmar Chowdhry 
v, Ramdas Shaha Gafbhari G-ur v. Peari Dasi. 
Machooram Sen v, Gaurhari Gtji 

[B. X*. R., Sup. VoL, 48 : W. R., I*. B., 105 

Lalla Chuttub Naeain v, Wooma Koowaree 

[8 W. R., 273 

183. — — Attempt at false 

adoption , — An attempt at a false adoption of a son 
is not an act of waste such as would render a widow 
liable to the penalty of absolute forfeiture of the 
property for the benefit of reversioners. Komtjl 
Mqnee Bossed Alhammonee Dos see 

[1 W* R„ 250 


HINDU LAW — ALIENATION — continued , 
5 ALIENATION BY WIDOW— continued, 

( d ) Setting- aside Alienations, and Waste — 
continued, 

W aste — continued, 

184. Extravagance 

of widow, — Necessity , Proof of, — Mere extravagance 
on the part of a Hindu widow will not affect the 
rights of one advancing money to her on the security 
of her husband’s property if it be proved that the 
loans were advanced for necessary purposes. Mata 
Pershad v, Bhageertjthee . . 2 NT. W., 78 

185. * Reversioners . — 

Cause of action — If reversioners can make out a 
distinct case of waste by the widow and of positive 
fraud by her on her husband’s estate and on them-, 
selves, they may bring a suit to have the estate pro- 
tected and to have the widow removed from the 
management. Reversioners can maintain such a suit 
even if they are not the nearest reversioners, if the 
nearer reversioner is implicated in the alleged fraud 
or waste. A reversioner cannot, during the widow’s 
lifetime, get a declaration, that he, as next reversionary 
heir, is entitled to succeed to the property on her 
death. Shama Soondubee Chowdhbain v. Ju- 
moona Chowdhrain . . .24 W. H., 80 

180. Widow refusing 

to have anything to do with property. — Appointment 
of manager . — A Hindu widow held her husband’s 
property till within twelve years of the date of suit. 
At that time one of the defendants claimed the pro- 
perty as belonging to his own separate talook ; and 
she thereupon gave it up, and ever since refused 
to enter on it In a suit by the reversionary heir of 
the husband to have the title declared, and to obtain 
possession of the property, — Held that the possession 
of the defendant was adverse to the widow and rever- 
sioners, that the reversionary heirs, therefore, had 
a right to sue for a declaration of their title at 
any time within twelve years from the date of the 
adverse possession ; that as the widow refused to have 
anything to do with the property, and the reversion- 
ers had no right to possession till after the death of 
the widow, the proper course for the Court to adopt 
was to appoint a manager to collect the assets of 
tlie estate, who should account for them to the Court ; 
and the Court should hold them foi the benefit of 
the reversionary heir. Radha Mohun D ttar v. 
Ram Das Dey 

[3 B. L. R., A. C., 382 : 24 W. R., 86, note 

See Gunesh Dtjtt v, Lall Mdttee Kooee 

[17 W. R., 11 

187. - — Suit by rever- 

sioner to set aside deeds.— A Hindu widow executed 
deeds of gift, in which her late husband’s mother, the 
nearest reversioner, concurred. After the death of, 
the widow, but in tbe lifetime of the mother, the 
next presumable reversioner sued to set aside the 
deeds and for possession. Held that the suit was 
good so far as it sought to set aside the deeds; 
and the mother having died before decree, that 
no objection could be taken to the suit on the ground 
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HINDU LAW — ALIBIS' ATION — continued. 

5. ALIENATION BY WIDOW — continued* 

(i d ) Setting- aside Alienations, and Waste — 
continued. 

Waste — continued. 

that the decree gave possession to the plaintiff. 
Golab Singh v Rao Kurun Singh. Rao Korun 
Singh v. Mahomed Fyez Ali Khan 

[10 B. L. R„ B. C., 1 
14 Moore’s I. A., 170, 187 

188* — — Reversioner or 

purchaser — Allegation of waste — Where moneys 
deposited in Court had been drawn out by a party on 
the admission of the opposite party, and the latter 
sued on the allegation that, as the former had been 
declared by a decree of Court to have only a life- 
interest in the property in dispute, the money which 
represented that property ought to be so tied up as to 
prevent (defendant from wasting it, it was held 
(following a decision of the Privy Council in Hurry- 
doss Dutt v. TJppoornah Dossee , 6 Moore? s I. A ., 
433), that it was not sufficient to allege that de- 
fendant was committing waste ; the suit would not lie, 
unless some act of waste threatening the corpus of 
the property were proved. Budhun v. Fuzloor 
Rtjhman . . . . . 9 W. R., 382 

189. Reversioners . 

— Payment of money out of Court to Hindu widow . — 
A decree was made m favour of J5T., a Hindu widow, 
in a suit brought by her against R. <7,, which declared 
that she was entitled to one-fifth share of the accumu- 
lations of the estate of the father of her husband from 
bis death to the death of her husband, to be held 
by her as a Hindu widow, and to one-fifth of the sub- 
sequent accumulations absolutely. Execution of the 
decree was taken out, and the sum to which JSJ. was 
declared entitled was paid into Court by JB C. 
in March 1869. Macpherson, <7., in delivering 3udg- 
rnent, expressed a doubt whether the suit was brought 
for the benefit of the plaintiff, and stated that 
he would consider any application to protect any 
rights the reversionary heirs might have in the 
amount received by the plaintiff. No steps, however, 
were taken by B. C., by suit or otherwise, to protect 
the interests of the reversionary heirs in the sum paid 
into Court, but on K. 3 s applying in March 1871, 
to have the money paid to her out of Court, B. C, on 
behalf of himself as reversionary heir, filed an affida- 
vit in opposition to K 3 s application, charging her on 
information and belief with leading an immoral life, 
and of having assigned half the amount in Court to 
H. S., and expressing his apprehension of waste, and 
that if the money were allowed to he taken out of 
Court it would be lost to the reversioners. Held that 
2T. was entitled to have the money paid out of Court 
to her. Biswanath Chandra v. Kh antomani Dasi 

[6B.L. R., 747 

190. Suit by rever- 

sioners to set aside alienation. — Necessity. — A Hindu 
died m 1808, leaving five sons, and possessed of consi- 
derable property. In 1813, the four younger sons ob- 
tained a decree for partition against their elder brother, 
but themselves continued to live together as a joint 
Hindu family, and so did their widows after their 
death. After the death of the widow of one of the 


HINDU LAW — ALIENATION — continued. 

5. ALIENATION BY WIDOW — continued. 

(d) Setting aside Alienations, and Waste — 
continued. 

Waste — continued . 

brothers, J. D. y the widow of another brother* 
brought a suit for partition; but subsequently, by the 
consent of all parties, the matters m dispute were re- 
ferred to arbitration, and an award was made as 
follows : “ Selling their (the widows’) respective ryoti 
land, bati, or house, they will pay the costs of their 
respective vakeels; in that way the land, bati, or 
house that shall remain, with the proceeds belonging 
to their respective shares, the raiment and food of C. 
JD. (the widow of another brother) and J. J). wtil, be 
supplied during their hves , they will be unable to 
make a gift, sale, &e ; should the proceeds of, the land, 
bati, or house not be sufficient for their food and 
raiment and for the purity of their respective husbands 
in a suitable manner, the jetta dharma, then showing 
good reason, regulation, conformably to the dharma 
shastra what is expedient as necessary according 
to usage, informing the other shareholders, they shall 
be able to sell the ryoti land, bati, or house of their 
respective shares.” This award, which directed a 
partition according to the terms of a chinitnamah, or 
written description of the land, which was executed 
by aE the parties, was made a rule of Court on 26th 
July 1858. J. J). took possession of her husband’s 
share of the estate, some portion of which she alien- 
ated. In a suit brought by the reversionary heirs 
against *7". JD. and the purchasers of what she had sold, 
it was alleged that the aEenations were without neces- 
sity and contrary to the award, and it was prayed 
that they might be declared void as against the rever- 
sionary heirs, and that J. D. might be restrained from 
further alienations. Held that the suit could be 
maintained in the lifetime of J. JD. As there was no 
waste proved, the prayer for an injunction to restrain 
further alienation was refused. Kamikhapeasad 
Roy v. Jagadamba Dasi . . 5B.L. R„ 508 
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See Vendor and Purchases— Caveat 
Emptor . 2 Bom., 430 : 2nd EcL, 406 

1. ASSIGNMENT OF CONTRACT. 

1 Right of assignee to sue. — By 

Hindu law, the assignee of a debt can sue the debtor 

4b2 
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HITTOIT LAW — CONTRACT — continued. 

1. ASSIGNMENT OF CONTRACT — continued. 
Right of assignee to sue — continued. 

m his own name Kadarbacha Sahib v Rang-a- 
svami Nayak . . . . 1 Mad., 150 

2. - — — — Small Cause Court, 

Madras — According to Hindu law, not only is the 
beneficial interest m the subject-matter of the con- 
tract hut the contract itself is assignable The as- 
signee therefore may sue in his or her own name 
This doctrine is applicable to suits brought m the 
Madias Small Cause Courts. Vembakttm Somaya- 
g-ee Janakee Ammal v . Mooneswamy Chetty 

[4 Mad., 176 

2. BILLS OF EXCHANGE. 

3. Notice of dishonour. — Suits be- 

tween endorser and endorsee — Semble — Notice of dis- 
honour, as between endorsee and endorser on bill trans- 
actions among Hindus, is not necessary, unless by 
want of it the endorser would be prejudiced. Soma- 
rimexl v Bhairo Das Johurry 7 B. I*. R., 431 

Gqpal Das v. Ali 3 B. L. R., A. C., 198 
S C after remand . Aid v Gopal Das 

[13 W.R., 420 

See Anunt Bam Ag-erwaila v. Nuthall 

[21 W.R., 62 

4. — Evidence of cus- 

tom — Quaere . — Whether notice of dishonour of a 
hill of exchange is necessary as between Hindus. 
Semite. — It is a point to be determined by evidence 
of custom. SUMBOONAUTH GHOSE V. JUDDOONATTTH 
Chattebjee ..... Cor., 88 

See PiG-uE v. Golab Ram . , 1 “W. R., 75 

5. * Omission to give 

notice — Discharge of drawer. — The omission by the 
holder to give notice of dishonour discharges the 
drawer of a hunch fiom liability Jeetun Lall v 
Sheo Churn c* 2 W. R., 214 

6. Mules of 'English 

law — Althoiigh the strict rules of English law as to 
hills are not applicable to hundis, notice of dishonoui 
or non-payment must he given within reasonable time 
to enable the drawer or endorser to protect himself 
against the claims of subsequent endorseis This hi 
Sahtt v. Nursingram . . 12 C. L. R., 333 

3. BREACH OF CONTRACT. 

7. . — Action for breach of con- 

tract.— Act XIV of 1840 .— Act XIV of 1840 did 
not apply to contracts between Hindus. By Hindu 
law a purchaser may recover m an action for breach 
of contract to deliver goods, not only double the earn- 
est-money, but also damages for the non-delivery 
Alvar Chetti v. Vaidilanga Chetti . 1 Mad., 9 

4. GRANT OF LAND. 

8. Verbal grant of land fol- 

lowed by possession.— Vah dity of transfer.— 
By the Hindu law a verbal grant of real estate is good 


HINDU LAW — CONTRACT— eoM&ttwecZ. 

4 GRANT OF LAND — continued . 

Verbal grant of land followed by pos- 
session — continued . 

if followed by possession by the grantee. The grant- 
ors of real estate were Hindus and the grantees the 
East India Company. Held that, as the Hindu law 
which governed the grantor’s rights allowed a verbal 
grant, the law of the grantees regulated the matter, 
and as there was possession under the grant by the 
grantees, the grant was valid. Doe d. Seeb Kris- 
to v. East India Company . 6 Moore’s I. A., 267 

5. HUSBAND AND WIFE. 

9. Liability of wife for debt 

contracted during coverture.— Widow — Re- 
marriage. — Liability of widow who has remarried 
for debt contracted during widowhood — Stridhan — 
A Hmdu woman who was a widow when she execut- 
ed a money bond, hut has subsequently remarried, is 
personally liable for the debt. Her liability is not 
restricted merely to her stridhan Nahalchand v 
Bai Shiva . . . I. L. R., 6 Bom., 470 

10. Liability of wife. Extent of. 

— Stridhan — A Hmdu married woman who contracts 
jointly with her husband is liable to the extent of hei 
stridhan only and not personally. Narotam v. 
Nanka . . . . I. L. R., 6 Bom., 473 

H. Liability of wife for neces- 

saries. — Presumption of agency for husband . — In 
case of husband and wife living together, the pre- 
sumption is that the wife is the husband’s agent for 
contracting debts for the necessities of the family. 
Per Bittleston, J — But by Hmdu law perhaps this 
presumption is not so strong as it is by English. 
Verasyami Chetti v Appasvami Chetti 

[1 Mad., 375 

12. Liability of wife for debt. — 

Wife voluntarily separated from husband . — Under 
the Hindu law a wife who has voluntarily separated 
from her husband, without any circumstances justi- 
fying her separation, is liable for debts contracted by 
her (even for necessaries), although without hei hus- 
band’s consent, but her liability is limited to the 
extent of any stridhan she may have Mom Sp Ap , 
261 of 1881 (decided 2nd Feb 1863), and Bom. Sp. 
Ap , 461 of 1869 (decided 17th Januaiy 1870), ap- 
proved and followed. Nathtjbhai Bhailal v Jav- 
herRaiji . , . I. L, R., 1 Bom., 121 

13 . Hindu married woman. Ef- 

fect of joint and separate contract by. — Stri- 
dhan — Separate property . — A contract entered into 
by a Hmdu mairied woman, jointly with her husband 
and separately for herself, must, m the absence of 
special circumstances, he considered as entered into 
with reference to her stridhan, which is analogous to 
a woman’s separate property m England. Govindji 
Khimji v. Lakhmidas Natjtubhoy 

[ X. L. R., 4 Bom., 318 

14. Liability of husband for 

wife’s debts. — A husband (Hindu) is not liable for 
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HINDU LAW— CCGNTBACO?— continued, 

5. HUSBAND AND WIFE — continued. 

Liability of husband for wife’s debts — 

— continued. 

a debt contracted by bis wife, except where it has 
been conti acted by bis express authority, or under 
circumstances of such pressing necessity that his 
authority may be implied. Ptrsi v. Makapeo Pea- 
sap . v . , I. L. R., 3 AIL, 122 

15. Coverture, Effect of. — English 

law — The proposition that everything acquired by a 
woman during coverture is the property of her hus- 
band has no foundation in Hindu law. Ramasami 
PaDEIYATCHI V. VlEASAMI PABEIYATCHI 

[3 Mad., 272 


6. LIEN. 

16. Deposit of title deeds of 

land in Island of Bombay. — Creation of lien — 
A hen created by verbal contract and deposit of title 
deeds of immoveable property in the Island of Bom- 
bay by a Hindu m favour of a Hindu, upheld. Jivan- 
das Keshavjt v. Feamji Nanabhai 

[7 Bom., O. C., 45 

7. MONEY LENT. 

17. Demand, Money payable on.— 

Limitation. — Cause of action. — rWhere a sum was lent 
at interest, the principal to be payable on demand, — 
Held per Nobman, J., that by Hindu law a demand 
would be necessary, and limitation would run from the 
date of the demand. Bbammamayi Dasi v Abhai 
Charan Chowbhey 

[7 B. L. B., 489 : 16 W. B., 164 

Contra, Paebati Charan Mookerjee v. Ram- 

NARAYAN MATILAIi 

[5 B. L. B., 396 : 16 W. B., 164, note 

8. MORTGAGE. 

18. Mortgage of future crops.— 

Validity of mortgage. — Queer e, — As to the validity in 
Hindu law of a mortgage of future crops. Kebabi 
bin Rantt v. Atmarambhat . 3 Bom., A. C., 11 

19. Mortgage without posses- 

sion. — Validity of mortgage. — A mortgage with- 
out possession is not by Hindu law absolutely invalid, 
but is binding between the mortgagor and mortgagee. 
Chintaman Bhaskar e Shite am Haei 

[9 Bom., 304 

See Keishnaji Narayan v. Goyind Bhaskab 

[9 Bom., 275 

20. Law in Ghye- 

rat. — Priority. — Registration. — Notice. — The rule 
of Hindu law that a mortgage with possession takes 
precedence of a mortgage of a pnor date but un- 
accompanied by possession does not apply to Guzerat. 
Where in Guzerat the defendant, a puisne mortgagee 
in possession, had notice of plaintiffs prior mortgage, 
the defendant was held not entitled to claim the 
benefit of the above rule of H indu law. Registra- 


HXNDU LAW— CONTRACT— continued. 

8 MORTGAGE — continued. 

Mortgage without possession — continued. 
tion could not of itself alter this rule of Hindu law 
except so far as effect may be given to it by statute, 
and registration secures tbe same object which the 
Hindu law intended to secure by requiring possession, 
mz , notice to subsequent incumbranceis of the exist- 
ence of a prior incumbrancer, Itchabam Dayabam 
v. Raiji Jaga . . . .11 Bom., 41 


9. NECESSARIES. 

21. — Power of widow 

entitled to maintenance to bind heir for 
necessaries. — There is no rule of Hindu law which 
recogmses any authority m a widow entitled only to 
maintenance to make contracts for necessary supplies 
binding upon tbe ben m possession of the family 
property and liable to maintain her. Ramasamy 
Aiyan v. Minakshi Ammal . 2 Mad., 409 

10. PLEDGE. 

22. Accidental destruction 

of property pledged. — By the Hindu as well 
as by the English law, a creditor in whose hands a 
pledge has accidentally perished is notwithstanding 
entitled to recover his debt mthe absence of an agree- 
ment to the contrary. V ithoea valad Ukba v. 
Chota Lab Tukaram . 7 Bom., A. C., 116 

11. PRINCIPAL AND SURETY, 

23. . • Suit against surety — 

Principal not sued.— A. suit may be maintained 
against a surety, according to Hindu law, although 
the principal debtor has not been sued. Totakot 
Shangunni Menon v. Khehsingar Kaett Vabib 

[4 Mad., 190 

12. PROMISSORY NOTE. 

24. Consideration. — Document not 

importing consideration— In a suit under the Bills 
of Exchange Act to recover R1,2O0 on a promissory 
note, held by Peacock, C. J., that the suit being be- 
tween two Hindus must be decided by Hindu law. 
By Hindu law a promissory note does not import con- 
sideration, and, therefore, where it was proved that 
the defendant actually received only R700, that 
sum was all the plaintiff was allowed to recover. 
Ramiab Mookebjee v. Hasan Chandba Dhar 

[3 B. L. B*, O. C., 130 


25.- 


13. SALE. 

- Sale of expectancy.- 


_ _ HHI _ Validity 

•Whether "under Hindu law an 
Dooli 


of sale. — Qu&re,' - — 

expectancy may he the subject of a valid sale 
Chase v. Bibj Bookhn Lae Awasti 

no C. L. R„ 61: 6 C.L # . B, 


,528 


14. TRANSFER OF PROPERTY. 

20. — Exchange of land. — Necessity 

of written exchange.— By Hindu law an exchange of 
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HINDU DAW— CONTRACT — conti nued. 

14. TRANSFER OF PROPERTY — continued. 

Exchange of land — continued . 
lands followed by possession need not be evidenced by 
writing Semble — In no case does the Hindu law 
appear absolutely to require writing, though, as evi- 
dence, it regards and inculcates a writing as of 
additional force and value. Mantena Rayapabaj 
v . Chekubi Venhatabaj . . 1 Mad., 100 

Cbinita Sammal v . Yijayamhal . 2 Mad., 37 

Palamyappa Chetti v. Abumgam Chetti 

[2 Mad., 26 

Kbishna v . Rayappa Shanbhaga . 4: Mad., 98 

Rookho v . Madho Doss 

[1 N.W., Ed. 1873, 69 

27. Mode of transfer.— FeriaZ 

transfer of property. — No special mode of transfer is 
required by the Hindu law; even a verbal transfer is 
sufficient. Hubpubshad v. Sheo Dyal. Ram 
Sahoy v. Sheo Dyad. Balmokand v. Sheo Dyal 
Ram Sahoy v Balmoeand 

[I*. R., 3 D jR, 259: 26 W. R., 65 

15. VERBAL CONTRACTS. 

28. Verbal contract. Validity 

of — J Registration Act .— There is nothing in the 
Registration Act which renders a verbal contract be- 
tween Hindus invalid or inoperative Httbbish 
Chundeb Chqwdhby c . Rajendeb Kishobe Roy 
Chowdhby . . . 18 W. R., 293 
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See Hindu Law— Adoption— Efpect op 
* Adoption . I. D. R., 9 Mad., 114 
See Hindu* Law— Adoption— Who may 

BE ADOPTED. 

[I. D. R., 9 Mad., 44, 148 

See Hindu Law— Alienation— Restbaint 
on Alienation. 

[I. D. R., 8 Calc., 199 
See Hindu Law— Endowment— Crea- 
tion op Endowment. 

[1 Ind. Jur,, N, S f , 36 


HINDU DAW— CUSTOM— continued. 

See Hindu Law — Endowment — Aliena- 
tion op Endowed Peopebty. 

[D D. R., 1 Mad., 235 
See Hindu Law — Endowment — Succes- 
sion in Management. 

[I. D. R., 2 Calc., 365 

See Hindu Law — Inhebitance. 

[9B.L. R., 274, 806, note 
12 B. D. R., 396 
D D. R., 4 Calc., 744 
R D. R., 2 Mad., 286 

See Hindu Law — Mabbiage — Dissolu- 
tion op Mabbiage. 

[I. D. R., 3 Calc., 305 
See Hindu Law — Pabtition— Right to 
Pabtition— Son. 

[I.D.R., 10 Bom., 528 

See Cases undeb Malabab Law— Cus- 
tom. 

1. GENERALLY. 

L Nature of Custom. — Requisites 

of custom. — A custom is a rule which in a particular 
family or a particular district has from long usage 
obtained the force of law. It must he ancient, cer- 
tain, and reasonable, and being in derogation of the 
general rules of law must be construed strictly. 
Hubpubshad v. Sheo Dyal; Ram Sahoy v Sheo 
Dyal, Balmokund v Sheo Dyal, and Ram Sahoy 
v . Balmokund L. R., 3 I. A., 259 : 26 W. R., 55 

2. Origin and force of custom- 

ary law. — The question of the origin and binding 
force of customary law discussed, and the authorities 
upon the subject cited and commented upon Taba 
Chand v. Reeb Ram . . .3 Mad., 50 

3. Operation of custom. — Custom 

not judicially recognised. Authority of — A cus- 
tom which has never been judicially recognised can- 
not prevail against distinct authority. Narasamal 
v . Balabama Chablu . . .1 Mad., 420 

4. Usage different from normal 

law and custom. — Onus of proving usage. — When 
amongst Hindus (and Jains are Hindu dissenters) 
some custom different from the normal Hindu 
law and usage of the country in which the property 
is located, and the parties resident, is alleged to exist, 
the burden of establishing its antiquity and invari- 
ability is placed on the party averring its existence, 
and it should be proved by clear and unambiguous 
evidence above suspicion. Custom of adoption not in 
ordinary way set up. Bhagvandas Tejmal v. Ra j- 
mal alias Hibalal Lachimandas . 10 Bom., 241 

2. ADOPTION. 

5. Custom not allowing adop- 

tion, governing a family not subject to 
Hindu law. — Construction of gift . — Burden of 
proof. — Inheritance,— & family in Bengal, affecting 
to be Hindu, but not Hindu by descent and origin, 
may be governed by customs at variance with Hindu 
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2 ADOPTION — continued . 

Custom not allowing adoption, govern- 
ing a family not subject to Hindu law 

— continued 

law. A family took its origin in a tribe not Hindu, 
and its customs differed from Hindu customs. The 
question having arisen whether succession in virtue 
of adoption was consistent with, or was contrary to, 
the customs of the family, — Meld first, that, with re- 
gard to the origin and history of the family, the 
point for inquiry was not whether the general Hindu 
law was, in this case, modified by a family custom 
forbidding adoption, but was whether, with respect 
to inheritance, the family was governed by Hindu 
law, or by customs not allowing an adopted son to 
inherit ; secondly, upon the evidence that this family 
had retained, and was governed by, customs at vari- 
ance with Hindu law, and that, whatever Hindu cus- 
toms might have been introduced into it, the custom 
of succession upon adoption had not. Whether, if 
the family had been shown to be Hindu, out and out, 
save only special customs, the evidence would have 
been sufficient to prove a special custom was not the 
question. Meld also, in. reference to the burden of 
proof that, in a suit brought to maintain the plaint- 
iff’s title as heir against a defendant, who relied upon 
an adoption as defeating the title of the plaintiff, the 
burden of proving the adoption to be permitted by 
the family custom was upon those who alleged it to 
be so; whereas, if the family had been generally gov- 
erned by Hindu law, the onus would have been on 
those who alleged the exclusion of the right to adopt. 
May ah Mishnath Singh v. Mam Chum Majmoadar, 

S. D. A, 1850, p. 20, referred to, as showing that 
even in a Hmdu family there might be a custom 
which barred inheritance by adoption. Fatoojea 
Deb Raikat t>. Rajeswae Das 

[IL. B., 11 Calc., 463 
L. E., 12 L A., 72 

3. AFFILIATION OF SON (ILLATAM). 

6. Status of affiliated son Illa- 

tam or affiliation of a son — Districts of Mellary 
and Kurnool — The custom of illatam (affiliation of 
a son-in-law) obtains among the Mototi Kapu or 
Reddi caste in the districts of Bellary and KuraooL 
He who has at the time no son, although he may 
have more than one daughter, and whether or not he 
is hopeless of having male issue, may exercise the 
right of taking an illatam son-in-law. For the pur- 
poses of succession the illatam son-in-law stands in 
the place of a son, and in competition, with natural- 
horn sons takes an equal share. Qucere, — (1) Whe- 
ther a father with a son living is entitled to exercise 
the right: (2) If the father is dead, whether the 
power may be exercised by a surviving paternal 
grandfather ; and (3) whether the affiliation is effect- 
ed by the introduction into the family or requires 
for its completion marriage with a daughter. (4) 
Whether the affiliation, is analogous to Hindu adop- 
tion, except m so far that the illatam. is regarded as 
member of the family into which he is admitted. 
(5) Whether the illatam can demand partition. 
Hahumabtamma v . Rami Reddi 

[ 1. 1*. B,, 4 MacL, 272 


HINDU LAW —CUSTOM— continued. 

3 AFFILIATION OF SON (ILLATAM)— eon- 
tinued 

Status of affiliated son— continued. 

7. Mights of succes- 

sion m his natural family — Under the custom of 
illatam (affiliation of a son-m-law) which obtains 
amongst the Reddis or Pedda Kapu caste of Vellore, 
the illatam son-m-law does not thereby lose Ms rights 
of succession to the estate of his natural father’s di- 
vided brother, Balabami Reddi v Pee a Reddi 
[IL.R^6 MacL, 267 

4. APPOINTMENT OF DAUGHTER. 

3 . Bower to appoint daughter. 

— Onus of proof — Delegation of power. — The custom 
of Hindu law, under which a father, m default of 
male issue, might appoint a daughter to be as a son, 
or appoint her to raise a son for him, if not obsolete, 
as appears to be the opinion of the text-writers, is 
one which in modern times does not seem to have 
been brought under the consideration of the Courts 
of Justice in India. Assuming the custom to exist, 
inasmuch as it breaks m upon the general rules of 
succession, whoever claims by virtue of it to succeed 
as heir, must bring himself clearly within it. There 
seems to be no sufficient authority for holding that a 
father may delegate the power to appoint. Jibnath 
Seng-h v. CotrET op Wards . 15 B. L. B., 190 
[23 W. B., 409 : L. E„ 2 I. A., 163 

Affirming case in High Court 

[5 B.L. B., 442:14 W. B., 317 

5. ASSAM, LAW IN. 

9. Similarity to Bengal law. — 

Absence of proof of custom. — In the absence of any 
proof or custom to the contrary, the Hindu law iu 
A ssam is similar to that prevalent in Bengal. Dee- 
po Dabea v . Gobindo Deb 11 B. L. B., 131, note 

[16 W. B„ 42 

6. DISHERISON.* 

10 . — Disherison in favour of son- 

in-law. — Meddicaste . — Illegal custom.— The custom 
of the Reddi caste, according to which a father-in- 
law may disinherit his heir m favour of a son-in-law, 
is bad. Tayumaba Reddi v. Perumal Chbtti 

[1 Mad-, 51 

7. ENDOWMENTS. 

11. — Principle to be observed 

in dealing with Hindu endowments. — 
j Evidence of custom . — The important principle to be 
observed by the Courts in dealing with the constitu- 
tion and rules of religious brotherhoods attached 
to Hindu temples is to ascertain, if possible, the 
special laws and usages governing the particular 
community whose affairs have become the subject of 
litigation and to be guided by them. The custom 
and practice in such matters is to he proved by tes- 
timony. A zemindar claiming a customary right to 
grant confirmation of the election of a mohunt must 
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7. ENDOWMENTS— 

Principle to be observed in dealing 
witb Hindu endowments— continued. 
prove the custom; an acknowledgment, taken m 
troubled times from the guaidian of an infant rnohunt, 
of a zeimndarrs customary right to control and 
remove the mohunt, is entitled to little, if any, 
weight as evidence of the custom. Muttu Rama- 
I/Jngi-a Setup ati (Zemindab op Ramnad) « 
PBBIAffAYAGUM PllEAI . L. R., I I. A., 209 


8. FAMILY, MANAGEMENT OF 


12. - Bight to manage family. — 

Family comp ant, Power of revocation of — Ahya- 
santana law , — Yajaman. — The question whether, ac- 
cording to the Aliyasantana usage obtaining in South 
Canara, the senior member, male or female, or only 
the senior female, is the de jure yajaraan (manager) of 
the family, is not concluded by authority and cannot be 
determined without evidence of usage. By a family 
compact (between all the members of an Aliyasan- 
tana family) in settlement of disputes in the family, 
it was agreed that the senior male for his life should 
enjoy the possession of the family land and protect 
the females. Meld that the senior female, assum- 
ing that she was de jure yaj'aman, could not arbi- 
trarily revoke this arrangement. Devit v. Deyi 

[I. L. R., 8 Mad, 353 


9. IMMORAL CUSTOMS. 

13 — Usages among dancing girls 

{naiKins). — Us aye as a source of law. — Func- 
tions of Courts of Law and of the Legislature in 
giving effect to usage. — Judicial decisions giving 
effect to usage.-— Although the Courts in India are 
bound by charter to recognise the « usages of the 
Gentixs,” they are not limited to the sole sense of the 
word « usage" which shuts out all amelioration The 
practices of an abandoned class are, no doubt a 
usage m the sense of a tolerably uniform senes’ of 
acts, but they d<? not, therefore, spring from a con- 
sciousness of compulsion, but rather from mere habit 
imitation, and ignorance. Such usage is not a law’ 
for over it presides the higher usage of the com- 
munity at large from whose approval it must have 
derived any conceivable original validity, and in op- 
position to which it cannot subsist; and as the com- 
munity comes to recognise certain principles as es- 
sential to the common welfare, it will no longer lend 
its sanction to sectional practices at variance with 
the principles thus recognised. It is only according 
to the standards of the Hindu law that a usage has 
coercive force amongst Hindus; and what the Hindu 
taw is, must, for the purposes of secular justice, 
depend on the general sense of the Hindu com- ■ 
munity. Although at one time m India the exist- 
ence of companies of temple women may have been 
!? ! e P a ^ ailt to the essential principles 
of the Vedie Code as to prevent their recognition as 
a source of law for themselves, it is not so at present. 

i sentiment would now no longer give 

vahdity to a usage of adoption among prostitutes, 
which devotes children, while still infants, to a life 


HINDU LAW — CUSTOM — continued. 

9 IMMORAL CU STOMS — continued. 

Usages among dancing girls (naikins)— 

continued. * 

of infamy. The whole constitution of the class of 
courtesans would, it is certain, he now regarded by 
the great mass of the Hindu community as essenti- 
ally vicious. The laws or rules by which such an 
association endeavours to make itself and its mischie- 
vous influence perpetual, would be deemed directly 
opposed to “ the laws of God,” and the usage itself, 
therefore, not as valid and coercive like a law, hut as 
essentially invalid on account of its contradiction of 
the law. A contrary opinion, if shown to have been 
held and acted on m a time gone by, would unhesita- 
tmgly be referred to error, and a practice founded 
on error and misconception does not by repetition 
become a customary law. A custom, m order not to 
constitute it such, hut to give it coercive effect in 
particular instances, needs the sanction of the sove- 
reign power waiting on the judgment of a Court. It 
is the function^ of a Judge, as a witness and as an 
expositor, to give a clear definition of the custom, 
usage, or rule as to which the opmion of the com- 
munity has arrived at the requisite degree of matu- 
rity. It is the function of the State to enforce it 
when it is ascertained and pronounced upon by the 
Courts of law. Judicial decisions by which customs 
m India have been recognised are not to he regarded 
in precisely the same way as judicial decisions with 
reference to customs m England. In England what 
the Courts have definitely propounded, becomes by 
that very process^ a part of the common law, that is, 
of the law deriving its force from the custom of the 
realm or of the whole community. But in India it is 
usage, as such, to which the Courts are commanded 
to give effect. A custom, however, may he adopted 
and abandoned, and its recognition at* a particular 
stage, by the Courts, as a usage, cannot prevent this 
action of the class or community. If the usage is 
variable at the will of the community it must be 
enforced in its slowly changing phases, or else the 
behest of the sovereign will eventually be defeated. 
As the mmd of the community becomes enlightened, 
its legal convictions will change, and this will con- 
stitute a change in its common law as that law must 
from time to time he recognised and recorded m the 
Courts. Matbtjba Naikin v Esu Naikin 

[I. L, B., 4 Bom., 645 

Immoral custom , 

Suit to declare existence of —Public policy , Custom 
contrary to — In a suit by the dancing girls of a 
temple claiming to have by custom a veto upon the 
introduction of any new dancing girls into the service 
of that temple, and praying for an mquiry as to whe- 
ther the Dharmakarta of the temple was a fit and 
proper person to hold that office,— Meld, dismissing 
the appeal, that, assuming that plaintiffs established 
that, by the custom of the pagoda, they had the 
rights they claimed, and that the custom in some 
respects fulfilled the requisites of a valid custom, the 
Court could not shut its eyes to the fact that by 
making the declaration prayed for it would be recog- 
nising an immoral custom, mz ti for an association of 
women to enjoy a monopoly of the gams of prostitu- 
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9. IMMORAL CUSTOMS — continued 

Usages among dancing girls (naikins) — 

continued. 

tion, a right which no Court could countenance. 
Ceima U aoi ati v. Tegaeai Chetti 

[I. L. H., 1 Mad., 168 

15. ■ — s — Immoral custom, 

Suit to declare existence of — Hereditary office ivith 
endowments or emoluments attached , Suit to es- 
tablish right to. — The suit was brought by a dancing 
girl to establish her right to the mirasi of dancing 
girls m a certain pagoda and to be put m possession 
of the said mirasi with the honours and perquisites 
attached thereto as set forth m schedules to the 
plaint annexed. The defendants denied the claim. 
The District Munsif, finding that the claim had been 
established, decreed for plaintiff, but, on appeal by 
the first defendant, the District Judge dismissed the 
suit on the authority of Chinna Ummayi v. Tegarai 
Chetti , I L. M., 1 Mad , 168. On second appeal, — 
Held that the present case was distinguishable from 
that of Chinna Ummayi v Tegarai Chetti, in that 
there was no allegation m that case of any endowments 
attached to the office. That in this case the question 
of the existence of a hereditary office with endow- 
ments or emoluments attached to it ought to he in- 
quired into, as that would materially affect the ques- 
tion of whether plaintiff had sustained injury by the 
interference of the first defendant. Kama lam v. 
Saeagopa Sami . I. L. R., 1 Mad, 356 

16. Marriage by permission of 

caste without divorce. — Hatra marriage — 
Immoral custom . — A custom, which authorises a 
woman to contract a natra marriage without a divorce, 
on payment of a certain sum to the caste to which she 
belongs, is an immoral custom, and one which should 
not he judicially lecogmsed. Uji v. Hathi Lala 

[7 Bom., A. C., 133 

17. Custom recognising heir- 

ship in illegitimate son. — Son by adulterous 
intercourse. — A custom recognising a right of heir- 
ship in an illegitimate son by an adulterous inter- 
course, would be had. Naeayan Bhaethi r. 
Laving Bhaethi . * L L. R., 2 Bom., 140 

10. IMPARTIBILITY. 

13 . Impartible estate.— Parti- 

tion, Tight to. — A custom of impartibility must be 
strictly proved m order to control the operation of 
the ordinary Hindu law of succession. The fact 
that an estate has not been partitioned for six or 
seven generations does not deprive the members of 
the family to which it jointly belongs of their right 
to partition. Dhbbyao Singh Dabi Singh 

[13 B. L. R., 105 : 16 W. R., 142 
L, R^ 1 L A., 1 

10. - — Custom as to 

collateral succession, — That an estate is impartible 
does not imply that it is separate, and so to he gov- 
erned by the law applicable to separate succession. 
Whether the general status of a Hindu family be 
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Impartible estate— continued. 

joint, or divided, property which is joint will follow 
one, and property 'which is separate will follow 
another, course of succession. Since in documents 
between Hindus and in the Mitakshara itself it is 
not unusual to find the leading members of a class 
alone mentioned when it is intended to comprehend 
the whole class, a written statement of a family 
custom, whereby an impartible estate passes m the 
event of the holder dying without issue to his 
younger brother or his eldest son, need not be con- 
strued as limiting the collateral succession to the two 
cases named, but as piovidmg generally that on 
failure of the direct male line, the nearest male heir 
m the collateral line shall succeed Chintamtjn 
Sing c Nowlueho Konwaei 

[L L. R,, 1 Cale* 153 ; 24 W. R., 255 
L. R„ 2 I. A., 263 

Reversing the decision of the High Court in 
Natukhee Koeei v. Chowlhey Chitnamtjn 
Singh .... 20W.R.,247 

20. — — Mita&shara 

law, Custom inconsistent with. — JB. 8., the father 
of the plaintiff, who was in possession of an estate 
in Lohardugga, which had been granted to his 
ancestor by the Raja of Chota Nagpore, was, on the 
10th December 1857, after proceedings taken under 
Act XXV of 1857, declared to be a rebel, and it was 
ordered that all his property should be forfeited to 
Government. On the lGth April 1858 JB S , hav- 
ing been arrested, was tried and convicted on a 
charge of rebellion, and sentenced to death. The 
sentence was earned out on the 21st April 1858, and 
an order was made on the same day by the Deputy 
Commissioner for the confiscation of his property. 
On the 1st April 1872, a suit was instituted by the 
plaintiff, then a minor, to recover possession of the 
estate of his father JB. S. in his plaint he alleged 
that the estate was granted to the ancestor of JB. S. 
for his m aintenance, and was, by the terms of the 
grant, to devolve on the death of the original grantee 
on the nearest male heir, and so on in perpetuity ; 
and that no holder had any interest beyond his own 
life, and had no power of alienation. In his written 
statement it was alleged that the descent of the 
estate was governed by Mitakshara law, modified by 
the usage and custom of the family, by which the 
estate was impartible and descendible, according to 
the law of primogeniture, on the male heirs of the 
original grantee ,* and that, by the Mitakshara law so 
modified, the plaintiff became on his birth co-owner 
with his father in the estate, and on his father's 
death became entitled to it, notwithstanding the sen- 
tence of confiscation pronounced against JB S. 
Held, on the case made by the plaint, that the estate 
was not shown to be inalienable* the fact that the 
grant was for maintenance, and to the heirs male of 
the original grantee, would not render it so. Held, 
on the case made m the written statement, that the 
Mitakshara law did not apply to the case * that law, 
by which each son has by birth a property in the 
paternal or ancestral estate, is inconsistent with the 
custom that the estate was impartible and descended 
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10. IMPARTIBILITY— continued. 

Impartible estate— continued. 
to the eldest son. Kapienabth Sahai Deo v. 
Goyebnment 

[13 B. X,. R., 445 : S. C. 22 W. R., 17 

21. Presumption as 

to partxbihiy,— Burden of proof — Deshgat vatan 
held by desai — In a suit for the partition of part of 
a deshgat vatan, brought by the younger brothers of 
a joint Hindu family against their eldest brother, 
the desai, the defence was that the vatan was held 
by him as an impartible inheritance, subject to a 
right by custom that a brother should receive main- 
tenance out of the income derived from it. Seld 
that there was no such general presumption m 
favour of the impartibility of estates of this kind as 
to shift the burden of proof, which was upon the 
desai to show that the vatan had, contrary to the 
general Hindu law, been inherited by him alone. 
It was for the desai to show, by evidence of the 
nature of the tenure of the vatan, that it was impart- 
ible, or to show, by evidence of family custom, or of 
district, i e , local, custom, that impartiality attached 
to it, such evidence being strong enough to rebut the 
presumption of the prevalence of the general Hindu 
law Where the defendant m a suit for the partition 
of a deshgat vatan held the hereditary office of desai, 
and the vatan was properly appertaining to the office, 
the decree for partition was accompanied by a declara- 
tion that it was made without prejudice to the right of 
the desai to any income, payable out of it, for the per- 
formance of bis duties to which be might be entitled 
under any law m force. Adrishappa v Gtjrxjshi- 
dappa . . . X. B. B. s 4 Bom., 494 

[L. R„ 7 I. A., 162 

22. — Alienation not 

for necessity, Seld on the evidence in the case, that 
a custom entitling the holder of an impaitible raj 
to make an alienation of a portion of the estate m 
favour of bis wife “m token of his love for her” 
was not established. Bhawani Ghulam v Deo Raj 
Ktjaei . . • I. 3j. EL, 5 AIL, 542 

23. , — Law of succes- 

sion , Usage modifying.— A. special usage modifying 
the ordinary law of succession must be ancient and 
invariable, and must be established to be so by clear 
and unambiguous evidence. Rama Lakhshmi 
AMMAL V. SlVANANANTHA PeBTJMAL SetHHBAYEB 

[12 B. X,. R., 396 
17 W. R., 553 
14 Moore’s I. A., 570 

Seetjmah Umah v . Paeathan Vitie Marta 
Coothy Umah . . 15 W. R,, P. C., 47 

Ltiohman Dale Mohttn Laee Bhaya Gayae 

[16 W. R., 179 

11, INHERITANCE AND SUCCESSION 

24. Inheritance.— Property de- 

scending in other than ordinary way. — Onus pro- 
bandi,—' Where ancestral property has apparently 
descended m the ordinary way of Hindu property, 
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first to the son and thence to the mother, it lies on 
those who say it is confined to the direct descendants 
of the orig inal donee to prove their case and show by 
some custom that that was the proper construction 
of the grant. Mahendba Singh v. Jokha Singh 
[19 W, R., P. C„ 211 

25. — — - Onus probmdi . 

— Customs varying ordinary course of descent . — An 
action was brought by the members of a junior 
branch of the family of the Maharaja of Chota 
Nagpore to recover possession of a fourth share of 
certain moveable and immoveable pioperties which 
originally formed part of an estate granted to one 
A. S , a junior member of the family, for his mainte- 
nance by a former Maharaja. On A . S.'s death 
the eldest of his surviving sons succeeded to the 
Thakooree guddee, and one of his younger sons, B. 8 , 
the admitted common ancestor of the parties, obtained 
a portion of that estate for his maintenance, includ- 
ing the properties in dispute, and the last person 
seised of them until her death was L . 5 as the re- 
presentative of her deceased husband, JD N The 
plaintiffs’ case was that D N having died without 
issue, all the properties ought, “according to the 
Hindu shasters and the custom of the family,” to he 
divided equally between all the surviving male de- 
scendants of the common ancestor, defendant’s an- 
swer being that, “according to the long established 
custom of the family of B S., he (the defendant) as 
the representative of the eldest branch thereof was 
entitled solely and exclusively to the properties in 
dispute.” Reid that the burden of proving the affirm- 
ative lay upon the plaintiffs whose claim was not 
based upon the ordinary Hindu law of inheritance, 
but upon a special custom without reference to the 
claimants’ position in the family or their capability to 
satisfy the conditions of heirship. Seld also, that as 
according to the custom m the eldest branch of A. SJs 
family, the property left by a childless member 
devolved on the eldest or the guddee thakoor, and 
as the defendant’s position in B. /S.’s blanch of the 
family was similar, i e , that of a thakoor, he had 
every right to contend that the same custom must be 
presumed to obtain m both until the contrary was 
proved Jeetnath Sahee Deo v Loren ath 
Sahee Deo , . . .19 W. R., 239 

26. Alyasantana 

law . — Self -acquisition, Succession to, — According to 
custom obtaining m South Canara, the self-acquisi- 
tion of a member of a family governed by the 
Alyasantana law devolves upon his death not upon 
the family hut upon his immediate representatives, 
Antamma v. Kavebi . I. I». R., 7 Mad., 575 

27. ■' - - - - ■ Custom contrary 

to general rule as to inheritance of daughters 
The general rule of Hindu law being that if a man 
die separate m estate from his kinsmen without leav- 
ing male issue or a widow surviving him, his daughters 
inherit his moveable and immoveable property. An 
alleged custom to the contrary with respect to any 
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particular kind of property must be proved by ample 
and satisfactory evidence before tbe Courts will admit 
it as established. Nabayan Babaji v. Nana Man- 

dhab .... 7 Bom., A. C., 153 

28. Eight of 

females to inherit . — Village . — Wajih-ul-arz. — The 
paternal grandmother of a deceased village share- 
holder claiming to inherit in preference to his male 
collateral relations, the issue was fixed with the assent 
of the pleaders on both sides, whether the plaintiff, as 
a female, was excluded from inheriting by the cus- 
tom of the family or tribe. Held that this was 
substantially a question of fact, and that on the 
evidence, which included the village wajib-ul-arz, 
the customary exclusion of females was not proved 
Bubjoee n. Bhagana . L B. R., 10 Calc., 557 

[I*. R., 11 I. A., 7 

29. Utp at families of 

Pandharpur. — Proof of family custom . — Among the 
members of the Utpat families of Pandharpur, in the 
Sholapur district, daughters are excluded from suc- 
cession by a long and uniform family usage. Under 
Hindu law, a family usage or custom, when clearly 
proved, outweighs the written text of the law. But 
the greatest care must he exercised in accepting 
the alleged usage or custom as proved. When it 
is a family custom, the evidence must clearly show 
that it has been submitted to as legally binding, and 
not as a mere arrangement by mutual consent for 
peace or convenience. Any special rule of inherit- 
ance proved to exist in a Hindu family, and which is 
ancient, uniform, and reasonable, and not repugnant 
to the fundamental principles of Hindu law, should 
not he refused recognition Origin and growth of 
the rights of inheritance of the widow and daughter 
by general Hindu law considered. Bhau Nanaji 
Utpat v . Sundeabai . . 11 Bom., 249 

30. — Jain law . — 

Proof of custom of inheritance. — When a question 
regarding inheritance arises between parties of the 
Jam sect, the Courts should enquire into the customs 
of the sect and he guided by the result of the en- 
quiry. If the party alleging the custom succeeds in 
establishing the same to the satisfaction of the Court, 
then, whether the custom he at variance or in 
accordance with Hindu law, the Court is bound to 
give effect to the custom. Sheo Singh Rai v. 
Dakho . . . . . 6 NT. 382 

S. C. Affirmed by Privy Council 

[LIbR,l AIL, 688 
L. 5 X. A., 87 

31. — — - — Law applicable 

to Khoja Mahomedans, Bomb ay. —It must be consi- 
dered as the settled rule in Bombay that in the 
absence of sufficient evidence 'of usages to the con- 
trary, the Hindu law is applicable in matters re- 
lating to property, inheritance, and suecessi on among 
Koja Mahomedans, and this rule was held to apply 
ma case of Khojas at Thana, no evidenc e haying 
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been given in that case to show its inapplicability to 
the Khojas of that place. Shivji Hasam u. Datu 
Mavji Khoja . . . . 12 Bom., 281 

32. — — — ■■■■■■ ■ ■ — ■■ ■ Khoja Mahomed- 

ans. — Succession.— Letters of administration — In 
the absence of satisfactory proof of a custom, differ- 
ing from the Hindu law, the Courts of this Pre- 
sidency apply to Khojas the Hindu law of inheritance 
and succession. If a custom opposed to Hindu law 
he alleged to exist amongst Khojas, the burden 
of proof rests upon the person setting up that custom. 
The Khojas, having been originally Hindus and con- 
verted from the Hindu religion by a dai, or mission- 
ary of the Imam of the Ismaihs, to the Maho- 
medan religion of the Shia division and Imami 
Ismaili sub-division, and being partly regulated by 
Mahomedan law, partly by Hindu law, and partly 
by custom, occupy a position so peculiar that the 
Courts do not apply to them, when seeking to 
prove a custom of inheritance or succession, dif- 
fering from the Hindu law, the stringent rule 
that the custom must be proved to be ancient, in- 
variable, and submitted to as legally binding, hut will 
act upon satisfactory evidence that it has been the 
general custom and accepted as such by tbe great 
majority of the Khoja community. A Khoja having 
died intestate, and without leaving issue, was survived 
by his mother (a widow), his wife, and a married 
sister. Held that, according to the custom of the 
Khojas, his mother was entitled to the management of 
his estate, and, therefore, to letters of administration 
in preference to his wife or his sister. Hibabai 
V. Gabbai .... 12 Bom., 294 

33. Khoja Mahomed- 

ans. — In order to prove a custom of inheritance 
among Khoja Mahomedans at variance ^vith the rules 
of Hindu law, evidence merely of the opinion of the 
leading members of the caste, is not enough. In- 
stances must he proved in which the alleged custom 
has been observed and followed Rahimatbai v. 
Hibbai . . . X. Xj. B,, 3 Bom., 34 

34. Succession to -Impartible 

estate —A raj is not necessarily impartible. In every 
case in which a departure from the ordinary law of suc- 
cession and inheritance is relied on, a particular 
custom must he proved. Court op Wards v. Raj- 
kttmab Deo Nandan Sing .9 B.L. K., 310, note 

35. Proof of indivi- 

sible nature of raj. — Where a party alleges a raj 
to he indivisible, and that he is, as heir, entitled 
to succeed to the whole, the onus of proof is on him. 
Girdhae.ee Singe r. Koolahul Singh 

[8 W. R.* P. C., 1 : 2 Moore’s L A., 344 

36. Eaj of Keon- 

ghur. — According to the family custom the sons of a 
Rajah of Keonghur, by wives of a lower caste than 
the Rajah, rank after the sons by wives of the same 
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caste as the Rajah Bistooprea Patmohabea v. 
Basoobeb Dtjl Bewaetee Patnaik 

[2 W. R., 232 

37. — — — Appointment of 

Jubary. — Qualifications for May ah ship. — Where, in a 
question as to the right of inheritance to a raj, it was 
admitted that there was a custom that the reignmg 
Rajah should name a Jubraj and a hurra thakur, of 
whom the first succeeds to the throne, and the latter 
to the office of Jubraj; hut it was contended, on 
the one hand, that if the reignmg Rajah had appointed 
a Jubraj his choice should have been guided partly by 
an alleged promise or intention on the part of the 
former Rajah, and partly by the appellant's preferential 
title as legal heir by seniority amongst the near kind- 
red, and on the other, that the choice of the reign- 
ing Rajah was absolutely free, and could not he con- 
trolled by the wishes of the former Rajah. Held that 
where there was evidence ot a power of selection, the 
actual observance of seniority, even in a considerable 
series of successions, could not of itself defeat a cus- 
tom which estabhshed the right of free choice. 
Where family custom required the union of two 
things to constitute the legal heir, viz., seniority 
in age and nearness of km, and the claimant has but 
one of these qualifications in himself, mz,, seniority, 
he does not entitle himself to succeed. Where a 
custom is proved to exist, it supersedes the general 
law, which, however, still regulates all "beyond tbe 
custom. Nileristo Deb Barmono v. Bra Chan-bra 
Thakur 

[3 B. L. R. a P. C., 13 : 12 W. R„ P. C. 9 21 
12 Moore’s I. A., 523 

Affirming the decision of the High Court in Beer 
Chunber Joobraj v. Neelkissen Thakooe 

[1 W. R., 177 

38. ■ ■ Succession to 

Hosaipore raj . — Confiscation of estate by Govern- 
ment. — On the accession of the British Government 
to the Dewanny, Rajah Futtah Sahie, in 1767, hav- 
ing refused to acknowledge allegiance to, and having 
openly rebelled against, the Government, was expelled 
from his estate of Hosaipore. The Government re- 
tamed the estate in its own possession until 1790, 
when, setting aside the sons of Futtah Sahie, it con- 
ferred the estate upon Chutterdharee, at that time 
the eldest surviving member of the younger branch 
of the family. Two of the grandsons of Chutter- 
dharee having sued to establish their right to a 
moiety of his property, — Held that the Hosaipore 
property was a raj, and that by the rule of the family 
it was to descend entire to a single heir; that the Go- 
vernment, by setting aside a particular branch of the 
family, did not, in intent or in fact, confiscate the 
property, and thereby extinguish the rights of every 
member of the family; that the family custom and 
the custom of the raj were not destroyed by the 
infringement of the custom by virtue of which* Chut- 
terdharee acquired the estate; and that he having 
acquired the estate subject to a particular custom, and 
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having himself done nothing destructive of that cus- 
tom, his heirs were hound by the same custom, to the 
exclusion of the ordinary law of Hindu inheritance. 
Telec^bharee Sahie v Rajenber Protaeb Sahie 
Ram Gopaul Singh v Teluckdhareb Sahie 

[W. R., P. B., 97 

39 . , Succession, Family usage 

regulating. — Discontinuance of family custom . — 
Beng Megs. XI of 1793 and X of 1800 — In a suit 
to recover possession of an estate by virtue of an al- 
leged family custom, under which the estate was de- 
scendible to tbe eldest son to the exclusion of the other 
sons, and was impartible and inalienable, it was un- 
certain what the nature or origin of the tenure of the 
estate was, but there had been admittedly a settle- 
ment of it by Government at the time of the perpe- 
tual settlement. Held , assuming the custom to have 
existed, that although by such settlement any inci- 
dents of the old tenure of the estate were impliedly 
at an end, yet the settlement did not of itself operate 
to destroy the family usage, even though the origin 
of it could not be shown. Quare, — Whether Regula- 
tion XI of 1793 or Regulation X of 1800 would gov- 
ern a case wheie the claim rested only on a continuing 
family usage ? Held on the evidence that from the 
acts of the members of the family the manner of suc- 
cession to the estate, even if it prevailed as alleged, 
was probably not regarded by them in the light of a 
family custom, hut as one of the incidents or condi- 
tions of tenure, and that since the settlement by Gov- 
ernment the family had considered all these incidents 
at an end, and had treated the estate as an ordinary 
estate held under the Government, and subject to the 
ordinary laws of succession. Assuming the custom to 
have existed, it was of a nature which could, without 
any violation of law, he put an end to. There appears 
to be no principle or authority for bolding that a 
manner of descent of an ordinary estate, depending 
solely on family usage, may not be discontinued either 
accidentally or intentionally, so as to let m the ordinary 
law of succession. Such family usages are in their 
nature different from a territorial custom, which is 
the lex loci binding all persons within the local limits 
in winch it prevails. Rajkissen Sing-h v Ramjoy 
Stjrma Mozoombar , I. L. R„ I Calc. 186 

[19 W. R., 8 

Affirming decision of the High Court in Ramjoy 
Surma v. Peankishen Singh . 2 W. R. a 80 

12. MAHOMEDANS. 

40. Mahomedan family adopt- 

ing Hindu customs.— Discretion of Judge— A. 
Mahomedan family may adopt the customs of Hindus 
subject to any modification of those customs which 
the members may consider desirable A Judge is 
not bound, as a matter of law, to apply to a Maho- 
medan family living jointly all the rules and presump- 
tions which have been held by the High Court to ap- 
ply to a joint Hindu family. It rests with him to 
decide in any particular case how far he should apply 
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those rules and presumptions. Subbubtonnessa v 
Majaba Khatoon . . I, Ik R., 3 Calc.. 094 

[2 C. D. R., 308 

13. MARRIAGE. 

4L Marriage, Suit to declare 

validity of. — Proof of custom. — Necessity to raise 
express issue as to custom — Where a suit to have it 
declared that defendant was plaintiffs wife, and was 
hound to live with him, was dismissed, on the ground 
that custom required that, in order to constitute such 
a right there should have heen a second marriage, — 
Held that an issue should have heen framed as to 
whether or no such a custom existed. Boon Chand 
Kalta v. Janokee . . . 24 W. R„ 228 

42. Gandharp form of marriage. 

— Legitimacy of children — Entry %n milage wajib- 
nl-arz. — D. died m 1860 leaving him surviving his 
first wife G , his second wife B , his mother j£., and 
M, his son by a woman to whom he had heen married 
by the “gandharp” form of marriage. In 1873 JR. 
died,, and on her death M. procured the registration 
of his name m respect of her one-third share, it having 
heen previously decided m proceedings by the settle- 
ment officer that the name of each claimant should 
he registered in respect of a one-third share In 
1879 B sued M. for possession of the one-third share 
held by him claiming as heir of her deceased hus- 
band JD , and alleging that M. was not the legitimate 
son of A)., and therefore not entitled to succeed to such 
rights. M. set up as a defence that he was the 
legitimate son of £>., and therefore entitled to suc- 
ceed; and that, assuming he was not legitimate, he 
was entitled to succeed by the custom of the village. 
In support of such custom M relied on the 
following entry in the village wajib-ul-arz . — “In 
this village a mistress treated as a wife and the child 
of such a mistiess shall also have a right to transfer 
property and to obtain and receive property Held 
M. was illegitimate. Held also, with reference to 
the entry in the wajib-ul-arz, that it did not neces- 
sarily place illegitimate children on an equality with 
legitimate as heirs; and if that was its intention it 
was ineffectual, as parties could not by agreement 
alter the law of succession ; and if the entry was re- 
garded as evidence of custom it was not conclusive. 
Bhaoni v . Makabaj Singh . L L. B* 3 AIL, 738 

43. Dissolution of marriage at 

will. — Illegal custom . — A custom of the Talapada 
Holi caste that a woman should be permitted to leave 
the husband to whom she lias first heen married, 
and to contract a second marriage (natra) with 
another man in the lifetime of her first husband and 
without his consent, was invalid, as being entirely 
opposed to the spirit of the Hindu law. Reg. v. 
Kabsan Goja. Reg. v Bai Rhea 

[2 Bom., 124 : 2nd Ed., H7 

44 . — Marriage of female mem- 

ber of family of Rajah of Tipperali. — Fami- 
ly custom* — A female member of the family of the 
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Rajah of Tipperali by custom does not cease to he a 
member of the family by marrying into another. 
Roop Munjooeee Kooebee m Beeb Ch under 
Joobbaj 9 W,E () 308 

14. MIGRATING FAMILIES 

45 . Presumption as to migrat- 

ing family. — Hindu law is in the nature of a 
personal usage or custom, and probably migratory 
families or tribes would retain their own usages. 
The presumption is m favour of the continuance of 
the ancient family custom Subenbba Nath Rot v. 
Hiramani Burhoni 

[1 B, L. R„ P. C„ 28 : 10 W. R., P. C., 35 
12 Moore’s I. A., 81 

15. PRIMOGENITURE. 

40 . Primogeniture, —Descent of 

ancestral estate. — Thakurs of Bombay Presidency.— 
A custom in the case of a petty Hindu family that the 
family estate shall descend to the eldest son, the 
second and other sons being entitled to maintenance 
only, cannot be supported Semble . — A different rule 
would apply to such a custom prevailing among 
Thakurs and chiefs of the Bombay Presidency. 
Bast ante ay Kibingappa v. Mantappa Kidin- 
gappa 1 Bom., Ap., 42 

47. — — Custom super- 

seding general law — A custom of primogeniture in 
the family of a Desoii in the Southern Mahratta coun- 
try supersedes if clearly proved the general Hindu 
law of descent. Shibojirat v. Naikojibat 

[10 Bom., 228 

48. Proof of custom, 

— Custom of primogeniture not proved. Ambit 
Nath Chowbhbx v Gaubi Nath Chowbhbt 

[6 B. H B„ 232 : 15 W. R., P. C. s 10 
13 Moore’s L A., 542 

49. — - * Suit by younger 

brother for partition.— In a suit by younger brothers 
against the eldest brother for a partition of the 
ilaka of Rawulpore, the family usage and custom 
for eight generations for a zemmdari estate m Bengal 
to descend entire to the eldest son, to the exclusion 
of the other sons, sustained (Rawut) Urgun Singh 
v. (Rawut) Ghunsiam Singh 

[5 Moore’s I. A., 169 

50. Partition ofdesh- 

pande ratan. — Presumption as to impartiality of 
vatan. — Cessation of duties attached to a vatan . — 
It had been the practice in a deshpande vatandar’s 
family, extending over a century and a half without 
interruption or dispute of any kind whatever, to 
leave iffie performance of the services of the vatan 
and the bulk of the property in the hands of the 
elder branch, and to provide the younger branches 
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with maintenance only. KM that such practice, 
being more probably due m its origin to a family or 
local usage than to a mere arrangement determin- 
able at the will of any members of the family, ought 
to be recognised and acted upon as a legal and valid 
custom. Rambao Teimbak Deshpande v. Yesh- 
VANTRAO MaDHASAYBAO DESHPANDE 

[I.L. R., 10 Bom., 327 

51. - - — — — DeshmulcTii vat an, 

Impartibihty of --^Partition, Smtfor > of such vatan. 
— In the middle of the seventeenth century one 
Veduji, the ancestor and founder of the family'of the 
parties to the suit, then called the Mhaske family, 
acquired a deshmukhi vatan originally consisting of 
eight chavurs of mam land, which was afterwards 
equally divided between the two sons of Veduji, who 
became the heads of separate blanches of the family, 
called, respectively, the Pimparne and the Jakhori- 
kar branches, of which the former was the elder. In 
the latter part of the seventeenth or early part of the 
eighteenth century the elder bianch further acquired 
six chavurs of land The parties to the suit were 
brothers and belonged to the elder branch. In the 
middle of the eighteenth century disputes arose between 
the Jakhorikar branch and Trimbakrav, the then eldest 
representative of the Pimparne branch, m respect of the 
liability to partition of the emoluments, dignities, and 
property appertaining to the said vatan, and a decree 
was passed by the Peishwa, Raghunath Bajirav, to 
the effect that the representatives of the Jakhorikar 
branch should keep the mam lands they had, and 
continue to receive, as before, money for defraying 
the expenses of weddings and other household 
matters, but should have nothing further to do with 
the vatan, which, with the “right of eldership,” 
was to be enjoyed by the sons, grandsons, and descend- 
ants of Trimbakrav m succession The subsequent- 
ly acquired §ix chavurs of land, two of which were 
situated at Pimparne and the remaining four at 
Ambhora, described as sadbnukb, had been always 
spoken of and dealt with as connected with the vatan 
and the original eight cliavuis, and had been enjoy- 
ed for a hundred or hundred and fifty years by Trim- 
bakrav and bis ancestors free from any right of the 
bhaubands, and this mode of enjoyment was recog- 
nised and affiimed by the authorities m the sanads, 
and also, subsequently, by the British Government. 
The plaintiff, who was one of the three sons of Gopal- 
rav, now deceased, sued his eldest brother, Tnmbak- 
rav alias Bajirav, and his second brother, Balvant- 
rav, for partition into three equal shares of the pro- 
perty appertaining to the deshmukhi and patilki 
vatan. Tumbakrav, the first defendant, resisted the 
suit on the ground that by the custom of the family 
he, as the eldest son, took the vatan and the proper- 
ty appertaining to it, subject only to allotments for 
maintenance of the younger brothers. The Court of 
first instance found the alleged custom proved, but 
with the consent of the first defendant awarded 
R700 to the plaintiff as his third share of the immove- 
able property. The plaintiff appealed to the High 
Court, and contended {inter aha) that the Peishwa’s 
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decree related to the original eight chavurs only, and 
not to the subsequently acquired six chavurs, and 
that the younger members of the Pimparne branch 
were not bound by that decree. Keld that the 
plaintiff’s claim to partition of the deshmukhi vatan, 
including the six chavurs, should he disallowed, the 
existence of the “ custom of eldership,” as alleged by 
the first defendant, being satisfactorily established 
by the documentary as well as other evidence — a 
custom which the Jakhorikar branch unsuccessfully 
endeavoured to repudiate, hut which the younger 
members of the Pimparne branch had throughout re- 
cognised until the present suit, and the fact that the 
assessment and other dues, as well as all the allot- 
ments, had been always paid by the eldest member 
of the Mhaske family was a stiong circumstance m 
corroboration of the first defendant’s allegation The 
circumstance, that services incidental to the vatan 
had been abolished, could not affect the title of elder- 
ship of the first defendant as established by custom 
Keld also that plaintiff's claim to the miras land 
and the patilki vatan should he allowed, there being 
no evidence of a custom of primogemtnre as regards 
them, nor were they connected with the deshmukhi 
vatan. Deciee varied by directing the partition of 
the miras land and patilki vatan. Gopalbav v, 
Tbimbakbav , . I. L. R., 10 Bom., 598 

52. Paj zemindar i 

of Tirhoot — A family usage for fourteen genera- 
tions, by which the succession to the raj zemmdari 
of Tirhoot had uniformly descended entire to a sin- 
gle male heir to the exclusion of the other mem- 
bers of the family, upheld. A custom for the Raja 
m possession in his lifetime to abdicate and as- 
sign by deed the raj, title, and domain to his eldest 
son or next immediate male hen, held good, and a 
deed so assigning the raj to an eldest son (provision 
being made for allowances for the younger sons) sus- 
tained. Gunesh Dutt Singh v Moheshtjb Singh 

[6 Moore’s I. A., 164 

53. M% talc shar a 

law , — Joint and separate property . — Impartia- 
lity, — Although an estate he not what is technically 
known m the north of India as a raj, or what is 
known in the south of India as a polliam, the suc- 
cession thereto may, under a kulachar, or family 
custom, he governed by the rule of primogeniture. 
Where the family to which ancestral property held 
in this peculiar manner belongs is subject to the Mi- 
takshara law, and the property is not separate, the 
succession in the event of a holder dying without 
male issue, is given to the next collateral male heir 
m preference to the widow or daughters of the de- 
ceased holder. Chintamun Singh v, Nowlhkho 

KONWAEr 

[I. L. R., 1 Calc., 153 : L. R., 2 I. A., 263 
24 W. R., 253 

Reversing the decision of the High Court in 
NathkBe Koebi v , Chowbhry Chintamhn' 
SiNGBt . , . .20 W. R., 247 
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16. TRUSTEE, SUCCESSION TO. 

54. Inheritance to deceased 

trustee. — By usage of Hindu law in Tmmvelly dis- 
trict the eldest male heir of a deceased trustee suc- 
ceeds as 'trustee to him from whom he inherits. 
PURAPPAYANAHLNGAM CHETTI V NULLASIYAN 

Chetti 1 Mad., 415 

17. UNCERTAIN CUSTOM. 

55 , Uncertain and unintelligi- 

ble custom. — Custom as to certain property de- 
scending to females* — Sale in execution of decree — 
Held that a custom in a family that whatever pro- 
perty, as a garden, was planted by females passed to 
the possession of females to the exclusion of all male 
heirs, was a custom uncertain and unintelligible, and 
not one which would be upheld by the Court Such 
property was not, therefore, exempt from sale m 
execution of a decree against the husband of one 
of the ladies who claimed it. Bhagawan Das v 
Balgobind Singh . , 1B.L. R., S. IN., 9 

HINDU LAW— DEBTS. 

See Cases under Hindu Law — Aliena- 
tion — Alienation by Father. 

See Cases under Hindu Law— Joint 
Family — Debts and Joint Family 
Business. 

See Cases under Representative of 
deceased Person. 

See Vendor and Purchaser— Notice. 

[L L. R., 4 Calc., 897 

1 . Liability for debts. — Liability of 

property for debts of ancestor . — According to Hindu 
law, a man’s property is liable for his debts, and the 
debts of an ancestor must be satisfied before tbe beir 
has any interest m ancestral property. Gunga Na- 
rain Paul v. Umesh Chunder Bose * 

[W. R., 1864, 277 

2. Liability of pro- 

perty for debts of ancestor. — The property of a Hindu 
which has descended to his sons and grandsons is, while 
in their hands, liable for his debts. Sakharam 
Ramchandra Dikshit v. Gqvind Yam an Dikshit 

[10 Bom., 360 

3. — Liability of son for 

fathers debts v — The freedom of a son from obligation 
to pay a deceased father’s debts has respect to the 
nature of the debt and not to the nature of the pro- 
perty inherited by son from father ; and where the 
debt is not of an immoral Mud, a judgment- creditor 
of a deceased father can proceed against the inherited 
property in execution of decree, and follow any assets 
which can be traced to the son’s hands. Omuthoon- 
NISSA V. PURESMUN N AS AIN SlNGH 

[25 W. R., 202 

See Gridharee Lall v. Kantoo Lall 

[14 B. L. R., 187 : 22 W. R., 56 
L. R., 1 1« 321 


HINDU LAW-DEBTS.— Liability for 

debts — continued . 

4. Debts of testator.^ 

Charge on specific property . — Though the payment 
of debts is a charge on the property of a testator, it 
is not a charge on any specific portion of the property. 
Nilkant Chattebjee v Peary Mohan Das 

[3 H L. R., O. a, 7 : 11 W. R., O.C„ 21 

See Gopal Naeain Mozoohdar t\ Muddomutty 
Guftee . . . . 14 B. Jm R., 21 

5. — Liability of son 

not inheriting . — According to Hindu law, a son who 
has not inherited his father’s estate is not liable 
for his debts. Dheraj Mahatab Chand v Hurbo 
Mohun Acharjee . . W. R., 1864, Mis , 1 

JUMMAL ALI V. TrBBHEE LALL DOSS 

[12 W. R„ 41 

6. — ' — Liability of heirs for 

debts of ancestor. — Heirs are liable for the debts of 
the person from whom they have inherited to the ex- 
tent of the property which they have inherited. 
Raj Roop Singh v . Buldeo Singh 

[2 W. R., 258 

Mooktokeshee Debia v. Wooma Churn Bhutta- 
CKABJEB . . . 12 W. R., 233 

7. Inability of heirs 

for debts of ancestor.— The liability of an beir for 
the debts of his ancestor is only to the extent of the 
inheritance which he has received. If he has waived 
all his lights to the inheritance his property acquired 
aliunde is not liable. Joomai v . Wahid Ali 

[W. R., 1864, Mis., 33 

8. Liability of son for 

fathers debts . — Representative of deceased Hindus 
Civil Procedure Code , 1877, s. 234 . — Though a son is 
bound by Hindu law to pay his father’s just debts 
from any property he may possess, yet when he is 
made a party to a decree as representative of his de- 
ceased father for the purpose of executing it his li- 
ability is limited to the amount of assets of the de- 
ceased which may have come to his hands and has 
not been duly disposed of. Sangili VirAPANDIA 
Chinnathambiar v. Alwar Ayyangar. Zemindar 
of Siyagiri «. Alwar Ayygangar 

[I. L. R., 3 Mad , 42 

9. Liability of grand* 

son for debts. — The grandson of a Hindu is bound to 
pay tbe debts of his grandfather, independent of assets, 
but without interest, according to the doctrines of the 
Maharasta school. Narasimakarat Krishnaeay 
v . Antaji Vieupaksh 

[2 Bom., 64 : 2nd Ed., 61 

But see Bombay Act VII of 1866, the Hindu Heirs 
Relief Act, which alters the law in this respect. That 
Act, however, does not apply to any case in which 
judgment had been pronounced before its enactment. 
Sakharam Ramchandra Dikshit v Goyind Va- 
man Dikshit . . . .10 Bom., 361 

10. Liability of 

joint estate for separate debts . — Assets in hands of 
heir. — The divided share of a Hmdu m property which 
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HINDU LAW — DEBTS. — Liability for 

debts— co ntmued 

previously belonged to tlie -united family, is, after bis 
decease, and while yet m the bands of bis heir, assets 
tor payment of tbe debts of tbe deceased Tbe whole 
of the family undivided estate would generally, when 
in tbe bands of tbe sons or grandsons, be liable for 
tbe debts of tbe father or grandfather, and previously 
to tbe passing of Bombay Act VII of 1866, tbe sons 
and grandsons were personally bable for tbe debts of 
tbe father or grandfather whether they leceived assets 
or not But there is no authority foi the converse, 
mz , that the father oi grandfather is responsible for 
tbe debts of bis son or grandson independently of 
tbe receipt of assets, unless be promise payment. 
The proposition of Hindu law that debts follow tbe 
assets into whosesoever bands they come, must, gene- 
rally speaking, be confined to separate estate, and tbe 
liability of undivided ancestral estate, in tbe bands of 
sons and grandsons, to tbe debts of the father or 
'grandfather is exceptional. Udabam Sitabam v. 
Baku Pakdaji . . . . 11 Bom., 76 

11. Inheritance . — 

Minor —Liability of son for father’s debts — Bom, 
Act VII of 1866 — In tbe Presidency of Bombay, 
under tbe piovisions of Bombay Act VII of 1866, 
where a Hindu dies intestate, leaving property, bis son 
is liable to bis (tbe father’s) creditors to tbe extent of 
tbe value of tbe property, although the property may 
not have come into tbe son’s possession, but remains 
in the hands of third persons The father having 
left property, tbe son may recovei it if it has been 
taken against his assent, and he ought to do so to 
enable him to discharge the first duty of a Hindu to 
bis deceased father So long as be takes no steps it 
is to be presumed that tbe property is held with bis 
assent He may reclaim it if be will, and thus it is 
held to his use within the meaning of section 2 of 
Bombay Act VII of 1866. Keval Bhagvan v. 
Ganpati Nabayan . I. L. R., 8 Bom., 220 

12. Debt incurredfor 

sradh of fatter . — The payment of a debt inclined 
in conducting tbe siadh of a father is incumbent upon 
a son, whetbei he is of age oi a minor or a pos- 
thumous son. Sukeekaah Banoo v. Htjbo Chuek 
Bubuj • . . • . 6 W. R., 34: 

13. Liability of son 

to pay barred debt of father — S . sued -V, a Hindu, 
to recover R30 secured by a promissoiy note exe- 
cuted by H.’s deceased father m consideration of a 
debt for which 5 bad sued tbe father and which bad 
been declared barred by limitation. Held that N. 
was bound to pay tbe debt from any assets of bis 
father received by bun. Nabayakabami v Samedas 

[I. L. R., 6 Mad., 293 

14. . Liability of pol - 

liam %% hands of son for debts of possessor. — In a 
suit to recover from tbe minor son of tbe late posses- 
sor of a pobiarn, of which the guardians of the minor 
were in possession by virtue of a fresh grant made 
by the Government to tbe minor after the death of 
his father, tbe late possessor, money lent to the 
father of the minor to pay of arrears of peishcush 
for which tbe polliam was about to be attached, and 


HUTOIT LAW— DEBTS.— Liability for 

debts— continued 

for reproductive work done upon tbe land,— Held 
that the income of tbe polliam was not bable for tbe 
debt. Aebuthnot v Oolugappa Chetty 

[5 Mad., 303 

S. C. on appeal to Privy Council Oolugappa 
Chetty i% Abbuthnot . 14 B. L. R., 115 
[L. R., 1 1. A., 282 

15 . Personal debts. 

— Charge on estate. — Debts undertaken by tbe 
bolder of an ancestral and impartible polliaput in 
respect of decrees obtained against bis mother cannot 
by such undertaking become a charge upon villages 
forming part of tbe estate Kosala Hama Pillai 
v. Saluceai Tevab alias OyYa Tevab 

[8 Mad., 189 

10. — — — Loan incurred 

to pay ancestral debt. — Where money was borrowed 
by a near relative of a joint Hindu family bolding 
part of tbe ancestral property and appearing before 
the world as a co-parcener of tbe family, to pay off a 
bond fide ancestral debt, tbe loan was held to be 
a family and not a personal debt Buldeo Bam: 
Tewabee v. Somessub Paubay . 7 W. R., 491 

17. — Liability of heir 

for debts. — According to Hindu law, a creditor cannot 
follow tbe property of a deceased debtor, but be may 
bold tbe heir personally liable. Unkopoobna Dassea 
v. Gunga Naeain Paul . . 2 W. R., 296 

18. — — Inability of heir 

— Lien of creditor for debts — When a Hindu dies 
indebted bis estate does not m whole or in part vest 
m tbe creditor as if by hypothecation, but the entire 
estate absolutely passes to tbe heirs, with full power 
to deal with the whole estate before satisfaction of 
tbe debts. Tbe creditor has no lien on tbe estate 
prefeiential to him who takes tbe estate in pledge 
from the heirs, nor can be, after tbe alienation there- 
of by heirs for a bond fide and valuable consideiation, 
follow it m tbe bands of tbe abenee. He has rneiely 
a right of suit agamst tbe heirs personally who are 
held liable for tbe same to tbe extent of tbe assets 
they receive by mhentance Zubuedust Khan v. 
Indubmuk . 1 Agra, E. B., 71: Ed. 1874, 55 

19. Power of heir to 

dispose of estate — Creditor's right to follow assets 
of deceased Hindu into hands of purchaser for value, 
— Under the Hindu law, the propeityof a deceased 
Hindu is not so hypothecated for his debts as to 
prevent bis heir from disposing of it to a third party, 
or to allow a creditor to follow it into tbe bands of a 
person who has purchased it from the heir of the 
deceased m good faith and for valuable consideration 
Sunbussapa v. Moodkapa s 8 Harr., 282, and Haroo 
Huree v. Konbeir Munohur, 8 Harr., 289 , followed. 
Jamxyateam Ramohandba v. Pabbhulas Hathi 

[9 Bom., 116 

20. — Liability of 

Heir. — Certificate to collect debts. — Alienation of 
the estate of a deceased person for the payment of 
his debts. — Succession. — Where a person to whom a 
certificate bad been granted under Act XXVII of 
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1880 to collect tlie debts due to the estate of a de- 
ceased Hindu, but who bad no share or interest m 
such estate, contracted a debt for the purpose of pay- 
ing debts due from such estate, and charged such es- 
tate with the payment of such debt, — Held that the 
creditor could not, by virtue of the acts of such person, 
claim to recover the moneys advanced by him to 
such person from the heirs and estate of the deceased, 
even though such moneys had been applied to the 
liquidation of the debts of the deceased. Munia v 
Balak Bam . . . IL.B.,2 AIL, 513 

See also Hasan Ali Mehdi Hasan 

[D D. 1 All., 533 

2L Widow , Liabili- 

ty of for debts of husband — A widow is liable for a 
debt contracted by her husband. Such debt may be 
set off against any debt due to her. Geish Chun- 
deb Lahooby v. Koomaeee Dabea 

[1 W. R., Mis., 24 

22. Repairs to houses 

held by a Mmdu lady having a hf e-interest — Credit. 
— Death of life-tenant before payment. — Liability of 
estate for the debt — A daughter succeeding to the 
estate of her father ordered a quantity of lime for 
the purpose of making repairs to certain houses on the 
estate ; the repairs were completed, but the lady died 
before the debt contracted by her for the lime had 
been paid off. At the tune of her death there re- 
mained outstanding a large sum due as rent, which 
the lady had neglected to collect during her lifetime. 
In a suit brought by the creditor against the heir 
of the lady, and the reversionary heirs of her father’s 
estate (into whose hands the estate had passed), he 
asked for a decree — (1) against the estate in the 
hands of the reversioners ; and (2) sought for pay- 
ment out of the rents uncollected m the lady’s 
lifetime, or m the alternative, that the lady’s personal 
estate might be held liable On a reference being 
made to a Full Bench, as to whether the plaintiff 
could enforce his claim against the estate m the hands 
of the heirs of Raj Chunder generally, or as against 
the amount of rents, which accrued due to the lady, 
and which remained uncollected : Held by Mittbr, 
McDonell, and Prinsep, XX. (Garth CX., and 
Wilson, X., dissenting) that the plaintiff was cer- 
tainly entitled to be paid out of the arrears of rent 
since collected, but that be also was entitled to 
enforce bis claim against the heirs of the last full 
owner of the estate generally. Hubby Mohun Bai 
v . Gonesh Chunder Doss 

[I. D. R* 10 Calc., 823 
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HINDU DAW — ENDOWMENT — eo a- 

ttnued . 

See Hindu Law— Partition— Agreements 
NOT TO PARTITION . 8 B. D. R., 60 
See Hindu Law— Will— Construction of 
Wills— Special Cases— Bequest to 
Idol . 2 B. D. R., A. C., 137, note 
See Malabab Law— Endowment. 

1. CREATION OF ENDOWMENT. 

1. Creation by deed of gift,— 

Object of endowment. — Sheba — Presumption . — The 
presumption is that the object of an endowment by a 
Hindu for the worship of idols is to preserve the 
sheba in the family, rather than to confer a benefit 
on an individual; but if there aiem the deed of gift 
no words denoting an intention of the donor that the 
gift should belong to the family, that presumption will 
not arise. Chundeenath Boy v Gobindnath Boy 

[H B. D. R. P. C„ 86 
18 W. R., 221 

Collector of Moorshedabad ®. Shibessubee 
Dabea . . 11 B. R. R„ P. C., 86 

[18 W. E, 226 

2. — Creation of religious endow- 

ment. — Chanty. — Family idols — Sale of trust 
property tn execution. — Suit by trustee to recover 
the property. — Limitation . — The Hindu law, unlike 
the English law with respect to chanties, makes no 
distinction between a religious endowment having for 
its object tbe worship of a household idol and one 
which is for the benefit of the general public. In 
execution of decree against tbe plaintiff, as the repre- 
sentative of his deceased father and brother, certain* 
lands were sold to the first defendant. The plaintiff 
sued to recover them, alleging that the former owner 
of the lauds had assigned them to his (the plaintiff’s) 
brother and himself (the plaintiff), and their descend,- 
ants by a deed of gift to perpetuate the worship of 
the donor’s household idol. Meld that the plaintiff 
was entitled to recover the property. Tbe gift was a 
valid one, creating a religious endowment under the 
Hindu law, and the plaintiff’s suit was not to set aside 
the sale, but was one by the trustee of the endowment 
to recover the property to which the limitation of 
twelve years was applicable. Bupa Jagshet v. 
Keishnaji Goyind . I. D. R., 9 Bom., 169 

3. Form of creation. — Perpetuity. 

— Trust — Void and inoperative devise. — A Hindu 
by will devised certain property, consisting of a family 
dwelling-house and land, to trustees for ever, for the 
residence, maintenance, and performance of the wor- 
ship of certain family idols, and appointed his sons 
and their descendants m the strict male line to be 
shebaits of tbe idels for ever, making provision for 
their residence in the family dwelling-house ; the will 
also contained a clause restraining any partition, divi- 
sion, or alienation of the properly so dedicated to the 
worship of the idols. The testator appointed the 
trustees executors of his will, and by a codicil be- 
queathed legacies to various members of his family. 
In a suit against the executors to recover a legacy so 
bequeathed, — Meld the devise of the property to tbe 

4 c 
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HINDU D AW — END O' WMENT— con. 

tinned 

1 CREATION OF ENDOWMENT — continued 

Dorm of creation — continued 

idols was void and. inoperative as "being a settlement 
in perpetuity on the male descendants of the testator, 
and for their use, and not a leal dedication for the 
woiship of the idols. Promotho Dossbe v. Rabhi- 
ka Pershab Ditto? • , 14 B. L. R., 175 

4. * Denise for worship 

of idol. — Eight to refund of money expended — De- 
vise upon trust for the use of a thakoor, with direc- 
tion that the wife, daughter, and daughter-in-law of 
testator he allowed to live in the house for their lives, 
and perform the worship of the idol, with limitation 
over to others on the decease of the survivors of them, 
and a sum of RI6 allowed to the survivor of the hist 
legatee for the purposes of the idol, and after her death 
that the same sum he applied to the expenses of the 
idol When the legatee has for a time at her own 
expense kept up the service, she is not entitled to have 
the money refunded. Roymoney Dossee v Roghu- 
nath Sen . . .1 Xnd. Jur , N. S. } 14 

5. Mode of dedication.— Debutter 

property. — Idol — Partition subject to trust for idol. 
— In a suit for possession by partition, the plaint stated 
that the common ancestor of the plaintiff and the de- 
fendant and his five sons acquired certain properties ; 
that, on the death of the ancestor, his five sons sepa- 
rated among themselves, and each took a certain share 
of land for Ms own expenses, and the remaining por- 
tion of the lands they held in rjmalee among them- 
selves,* that one of them became the manager of this 
portion of the lands, made the collections of the rents, 
and fiom the profits thereof paid the expenses of the 
lash, dole, &c, festivals, and the worship of the 
debta, — all of which were alleged to he patrimonial, 
and divided the balance The defence substantially 
was that the whole of the ljmalee land was the pro- 
pel ty of the idol. It was found m the lower Court 
that a certain, portion of the land was debutter and 
not partible, and a decree was made for paitition of 
the remainder. Held on appeal that as it was not 
shown that this latter portion of the property had 
been transferred from the family and dedicated to the 
idol, a partition of it should be made, but subject to 
a tiust m favour of the idol. Ram Coomar Paul 
v . Jogenber Nath Paul . I. L. R., 4 Calc., 56 

[2C,L, R., 310 

6 Indirect dedication— Custom 

and usage — Moral obligation — When there has been 
no direct endowment to support the worship of the 
family idol, Hindu usage and custom, although it 
would create a moral obligation, such obligation will 
not he held as having any legal operation. Sham- 
XOIiL Sein v Hueosoonbey Gooetea 

[1 Ind. Jur., N. S., 36: 5 W. R,, 29 

2, PROOF OF ENDOWMENT. 

7. Gift by person at point of 

death, — Proof of gift tq idols , — Clear proof is 
necessary to support; a gift, made orally by a person 


HINDU LAW — ENDOWMENT— coji- 

tinued . 

2. PROOF OF ENDOWMENT — continued . 

Gift by person at point of death — con- 
tinued 

at the point of death, of all the donor’s property to 
idols. Bippro Pershab Mytee v Kenae Dayee 

[3 W. R., 165 : 5 W. R., 82 

8. Debutter property. Proof of 

ancient and hereditary character. — Land 
granted to an idol cannot he held to be debutter, 
unless it is found to be ancient hereditary debutter, 
publicly assigned as such prior to the donor’s incum- 
bency. SOSHIKISHORE BUNBOPABHYA V. CHOORA- 

monee Puttq Mohadabeb . W. R., 1864, 107 

9. Treatment of, by founder 

and his descendants.— One test of an endowment 
as to whether it is bond fide or nominal is to see how 
the founder himself treated the property, and how 
the descendants have since treated it .Gang A Narain 
Sircar v Brinbabun Chunbbr Ktjr Chowbhry 

[3 W. R., 142 

10. Proof of actual assignment 

to ldoL — Proceeds of land appropriated for wor- 
ship — The mere fact of the proceeds of a piece of land 
having been appiopriated for the woiship of an idol, 
does not constitute it an endowed property, but the 
fact of the assignment to the idol must be specifically 
proved. Narain Persab Mytee ». Roobur Narain 
Hungbe 2 Hay, 490 

11 . Proof of expenditure for 

long time of proceeds of land on worship of 
idol — Documental y evidence — Documentary proof 
is not absolutely necessary to prove an endowment 
The mere fact of the proceeds of any land being 
used for the support of an idol may not he proof 
that those lands formed an endowment for the pur- 
pose ; but where there is apparently good evidence, 
going hack for more than half a century, that the 
land was given for the support of an idol, proof that 
fiom that time the proceeds had been so expended 
would be stiong corroboration. Mubdttn Lail v 
Komul Bibee . . . .8 W. R„ 43 

12. — Use of proceeds of land for 

worship of idol. — Evidence of dedication — The 
mere fact that a portion of the profits of land in the 
possession of a paity had been for some time used for 
the worship of an idol is no proof of an endowment, 
and cannot impose on such party the liabilities 
attaching to the office of a shebait. Ram Pershab 
Dass v . Sbeehuree Dass . . 18 W. R., 399 

13 . Release of land by Govern- 

ment on ground of its appropriation to 
idoL — Evidence of permanent dedication — The mere 
fact of land having been released by Government on 
the ground of its being appropriated to the services 
of an idol does not impose on it the character of a 
religious endowment so as to exempt it permanently 
from being attached and sold m satisfaction of decrees 
against a person who may hold it. Nimaye Churn 
PUIEEIUNDEE Z7. JOGENPRO NATH BaNERJEE 

[21 W. R., 365 
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2 PROOF OF ENDOWMENT-co^^erf. 

14 . Purchase in name of idol. — 

Alienation. — The plaintiff sued as the shebait of a 
certain idol to recovei possession of a zemmdari by 
setting aside an alienation thereof effected by his 
grandmothei, on the ground that it was debutter 
property dedicated to the idol, and consequently in- 
alienable. It appeared that the property m dispute 
was pm chased by the grandfather of the plaintiff m 
the name of the idol, which was set up merely for 
his private worship in his own house without any 
priests to perform regularly any religious service for 
the public benefit of Hindus, and that the property 
had been dealt with all along as his own private pro- 
perty Held that this was a mere nominal endow- 
ment, and consequently the alienation thereof was 
not invalid Held also, that a property purchased by 
a man in the name of his own idol, which no one 
except himself has the pow r er or right to worship, is 
not the property of the idol, but the property of the 
person who purchased it. Bbojosoondeby Debia 
v . Luchmee Konwaeee 

[15 B. I*. R., P. C., 178, note : 20 W. R„ 95 

Affirming the decision of the High Court 

[2 B. L. R., A. C., 155 : 11 W. R., 13 

15 . . Land dedicated to idol — 

Alienation of land and idol . — Suit for recovery of the 
land. — Plaintiff sued to recover certain land, alleged 
to be debutter and dedicated to a family idol which 
had been alienated together %vith the idol by his father, 
and purchased by the defendant He did not sue to 
recover the idol. Held that the plaintiff could not 
recover the land without the idol, and replace the latter, 
treating it as lost or destroyed, by a new one, inasmuch 
as, according to Hindu law, when an idol has once been 
consecrated by appropriate eeiemomes, the deity of 
which the idol is the visible image resides m it, and not 
in any substituted image. Doobga Peeshad Doss v. 
Sheo Peoshab Pakdah . . 7C.L R., 278 

16. Land enjoyed as private 

property though attached to karnam.— Suit 
to recover after ejectment — Plaintiff brought a suit 
to recover land which had been enjoyed by her hus- 
band, the karnam of a village, but which on his death 
had been given to the defendant, with the office of 
karnam. The land had been originally attached to 
the office, but the plaintiffs husband for a long time 
before his death was enjoying the land as his private 
property. Held that the miras of the land continued 
to be attached to the office, notwithstanding that it 
may have been for some time enjoyed as private 
property; that the property, being annexed to the 
office, was indivisible, and as the Collector, m ejecting 
the plaintiff, appropriated the land to the office by 
putting it m the possession of the karnam whom he 
appointed in place of the plaintiffs husband, the 
plaintiff had no right to recover. Seshaiya v. Gaub- 
amma 4 Mad, 336 

3. NON-PERFORMANCE OF SERVICES, 

# 17. — Non-performance of condi- 

tions of trust. — Effect of on trust — If a trust or 
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— continued. 

endowment he created bond fide, the mere fact that 
the parties m possession of the trust or endowed pio- 
perfcy do not carry out the conditions of the trust does 
not invalidate the transactions Kasheshueeb 
Dassee v . Kbishnahaminee Dassee 2 Hay, 557 

18. Failure to perform services 

of idol. — Result of refusal to perform — Suit for 
khas possession. — A party holding land assigned for 
the support of an idol subject to the performance of 
the ceremonies ot woiship of the idol, who fails to 
perform the required service, may be compelled to do 
so, and on refusal may be removed , but such refusal 
would not enable a party claiming the land under a 
fresh assignment from a descendant of the original 
grantor to recover possession by a suit. Mohesk 
Chuxdea Chuckebbutty c. Koylash Chukdba 
Chuckebbutty . . . 11 W. R„ 443 

19. - Suit for khas 

possession — Where land has been given as de- 
butter land and the requisite services are not per- 
formed, all that the donor can do is to take steps to 
have the services performed; he cannot recover it in 
a suit for khas possession. Gobeenath Chowbhey 
v. Gooeoo Doss Subma . . 18 W. R., 472 

See Ram Nabat.n Sing- v. Ramoon Patjbey 

[23 W. R., 79 

4. DEALING WITH, AND MANAGEMENT OF, 
ENDOWMENT. 

20. Principles to be observed in 

dealing with endowments.— Mad Hep. VII 
of 1817. — The important principle to he observed by 
the Courts in dealing with the constitution and rules 
of religious brotherhoods attached to Hindu texAples 
is to ascertain, if possible, the special laws and usages 
governing the particular community whose affairs 
have become the subject of litigation and to be guid- 
ed by them. The superintending authority over reli- 
gious endowments exercised by the old rulers, of the 
country passed to the British Government , and Mad- 
ras Regulation VII of 1817 merely defined the man- 
ner in. which that power was to he thenceforth exei- 
cised. Muttu Ramauinga Setupaii (Zemihdab oe 

RaMHAD) V. PEBIANAYAGUM PlIiLAI 

[L. R„ 1 1. A, 209 

SL Mode of holding office and 

management. Proof of. — Gift of an idol. — Evi- 
dence of conditions of gift. — The mode in which the 
offices of pnest and manager have been held for many 
generations is material evidence of the conditions on 
which the original gift of an idol was made. N imay e 
Chubs Pqojabee v, Mooboolee Chowbhey 

[1 W. R„ 108 

22. Power of control of Odhi- 

karee by general body of Bhukuts. — Power 
of Odhikaree to remove Bhukuts . — In a suit by the 
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Power of control of Odhikaree by gene- 
ral body of Bhukuts — continued. 

Bhukuts of the Komolabari Shaster in Assam for con- 
firmation of their rights in that endowment and re- 
storation of possession thereof, it was held that the 
plaintiffs had failed to make out their title , that by 
the original grant of Rajah Luckee Singh, inscribed 
on a copper plate, the management of the debutter 
property was entrusted to the Odhikaree, over whom 
the Shormoho or general body of Bhukuts have no 
control, either in respect to his duties as the religious 
head of the Komolabari Shaster or m the manage- 
ment of its revenues. Held that the Odhikaree could 
not turn the JJhukuts out of the Shaster without 311 st 
cause Dooteeram Surma Dooree «. Luckee 
Kant Gossamee . . 12 W. R., 425 

23 . — Proprietorship of endowed 

property* — Religious communities at Benares and 
Tirpuntal, Status of — The mohunt of the muth at 
Tirpuntal, zillah Tan j ore, in the Madras Presidency, 
sued the mohunt of the muth at Benares m the Civil 
Court of zillah Benares, for the right to manage, as 
proprietor, the muth and chutter affairs at Benares, 
and the temple of Sri Kedareshur, and to recover pro- 
perty belonging thereto, and to have an account of 
receipts and disbursements relative to the same such 
relief being claimed by virtue of his proprietary right 
as mohunt and guddeenashin of the head-quarters 
muth at Tirpuntal under whose jurisdiction and power 
the chutter institution at Benares had continued from 
time immemorial. The defendant denied the plaint- 
iff’s claim to the immoveable property and endow- 
ment which he lepresented as acquired by his ances- 
tors, the mohunt guddeenashins at Benares and him- 
self. He denied that he was an agent and claimed 
to be the real proprietor in possession and occupation 
by right of accession to his ancestors. The first 
Court decreed the plaintiff’s claim The High Court 
modified the decree, giving the plaintiff possession of 
certain chutters and gardens built or purchased out 
of funds remitted from Madras, and declaring him 
entitled to an account of a sum admitted to have 
been remitted from Tirpuntal, but holding that he had 
failed to make out possession of the muth, temple, 
or other property. Meld that the original foundation 
having been admittedly at Benares which is the holy 
place, and the object having been to afford to persons 
either resident in the south of India or making pil- 
grimage to Benares, facilities for worship and reli- 
gious duties there, raised a presumption that the estab- 
lishment at Tirpuntal was subordinate to that at 
Benares. And that it was not shown that any change 
had been effected in the onginal constitution of the 
community. Meld that the nature of the relation 
between the muths at Tirpuntal and Benares was that 
the former fed the establishment at the latter, the 
object of which was to afford facilities to pilgrims 
and others wishing to pay their devotions at Benares. 
The result was that the establishment at Tirpuntal 
collected alms and remitted them to Benares, produc- 
ing complicated exchange transactions between the 
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two establishments Meld that the plaintiff had failed 
to establish either that he was the proprietor of the 
property at Benares, or that fhe defendant was his 
meie agent, and that the High Court was light m li- 
miting the relief to what was included m the decree 
Kashi Bashi Ramling Swamee v Chirumbernath 
Koomar Swamee . . 20 W, R. 5 P. C., 217 

24. Mode of enjoyment of en- 

dowed property. — Decree or agreement made to 
bind successive owners — A Court has no power to bind 
m perpetuity all the successive owners of an endow- 
ment as to the mode in which their property should 
be managed ; and the shebaits of a debutter endow- 
ment may make such arrangement for its manage- 
ment as is consistent with their duties, but they can- 
not make it binding for ever upon all their successors 
Bunwaree Chand Thakoor v Mudden Mohun 
Chuttoraj . . . . 21 W. R., 41 

5. SUCCESSION IN MANAGEMENT. 

25. Appointment of shebait. — 

Rower of owner to appoint — The owner of an idol is 
entitled to appoint anybody he likes to perform its 
poojah; the mere fact of a party and his ancestors 
having done so for a long period creates no nght m 
his favour. Inuuejeet KooeR v. Chundeemun 
Misser 10 W. R., 99 

26. Succession to manager- 

ship. — Devolution of property of idol on death of 
mohunt. — The general principle regulating the devo- 
lution of property belonging to a muth, on the death 
of the mohunt, is that a virtnons pupil takes the pro- 
perty. In some instances the mohuntship descends 
to a personal heir, and in otlieis, to a successor ap- 
pointed by the existing mohunt, but the ordinary 
rule is that muths of the same sect in a district, or 
having a common origin, are associated together, and 
on the occasion of the death of one mohunt, the others 
assemble to elect a successor either out of the disci- 
ples of the deceased, oi from those of another mohunt. 
Gossain Dowrui Geer v. Bissessur Geer 

[19 W. R., 215 

27. Death of mutwalh 

without nominating successor — Where the mutwalli 
of an, endowment dies without nominating a successor, 
the management must revert to the heirs of the per- 
son who endowed the property. Peet Koonwar 
v. Chutter Dharee Singh . 13 W. R„ 390 

28. — Succession of mo- 

hunts. — Custom. — With regard to the succession of 
mohunts the only law to be observed is to be found in 
custom and practice which must be proved. Where 
the plaintiff failed to prove that the deceased mohunt 
had the power to appoint his successor, and that the 
sect to which he belonged were bound to instal the 
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disciple whom he had selected, — Meld that his suit 
must be dismissed. Gene a Pttei v. Chhatab Ptbi 

[L. B., 13 I. A,, 100: IL.R.9 AIL, 1 

29. — Trustee with 

power of appointment — J Failure to appoint . — A , a 
Hindu, by a deed of wukfnama (deed of endow- 
ment), after reciting that he had fe erected and pre- 
pared a thakurban (temple) and the image of thakur 
(idol), and also a sadavart (almshouse), and had in 
way of wukf (endowed property) dedicated certain 
property for the performance of the pu;jah (worship) 
of the said thakur and repairing of the house, flower 
garden, and thakurbari, and appointed his sister 
(B.) the manager and mutwali (trustee) of the same, 
authorised B. to spend the profits in the performance 
of the pujah, &c. As for the future, she (B.) should 
appoint such person to be the manager and mutwak 
as may be found by her to be fit, &c , and in like 
maimer all successive mutwalis should have the right 
of appointing successive mutwalis. To these his 
heirs should not have right to prefer any claim, &c ” 
B died without having appointed any mutwali 
(trustee) to succeed her in the management of the 
trust. In a suit by the heir of B. to obtain posses- 
sion of the property covered by the deed against the 
heirs of A , — Meld that the managership, on failure 
of appointment of a trustee, reverted to the heirs of 
the person who endowed the property. Jai Baksi 
Ktjnwab v. Chatteb Dhabi Singh . 5 B. L. B., 181 

30. — Custom or prac- 

tice of sect — When the property is of the nature of an 
endowment, a claim to succeed under the ordinary 
Hindu law of inheritance was not maintainable 
Plaintiff might have sued to get the management 
of the property in preference to the defendant, a 
widow, by the custom or practice of the sect 
Gogsaeen Seee Choijndawalee Bahoojee v 
Gibbhabeejee . . . .3 Agra, 226 

Affirmed by Privy Council in Gopeb Laxl v 
Chtjndbaoolee Bahoojee . 11 B. L. B., 391 

31* * — — Succession to 

hereditary office . — J. held the office of patil more 
than fifty years ago as representative of two branch- 
es descended from a common ancestor, and then 
united in interest, there being two other branches 
descended from the same ancestor, hut severed in 
interest from those represented by J J. having died 
m 1824 was succeeded by his son T. without any 
opposition from the two other branches. T. was 
temporarily displaced from the office by (?., who 
represented the two other branches, hut recovered it 
in 1850 In an action brought by the plaintiff as 
representative of G. m 1873 to establish Ms claim to 
the office held by T’s sons, it was contended on 
behalf of plaintiff, in answer to defendant’s plea of 
limitation, that in the absence of evidence of the cir- 
cumstances under which T. succeeded to the patil- 
ship, T. must he presumed to have been nominated 
to that office by all the members of the watandar 
family jointly, or with their assent sought and 
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granted, and was consequently the representative of 
all of them. Meld that the succession of a son to his 
father m an hereditary office is primarily to be 
referred to a right based on the relation subsisting 
between them just as would he the son’s succession to 
his father’s property. Gibiapa v. Jakana 

[12 Bom., 172 

32. ■ ■ ■ . — Temple . — Here- 

ditary trustee. — Title — Proof. — Mad. Beg. VII 
of 1817 . — The mere succession of a son to a father 
m a trusteeship of a temple does not create an here- 
ditary right Quaere, — Whether, as long as Regu- 
lation YII of 1817 was m force, it was competent to 
Government absolutely to divest itself of the obliga- 
tions imposed on it by that Regulation Venkaiesa 
Mayudu v. Shn Shatagopaswami (7 Mad., 77), 
observed on. Appasami v. Nagappa 

[LL.R,7 Mad, 499 

33. Bight of females 

to succeed to pollxam. — Custom — Females are not 
precluded by any rule of descent, custom, or usage of 
the Cumbala Tottier caste from succeeding to a 
polliam. Cohlectoe of Mabeba v Veebacammoo 
Ummae . . .9 Moore’s X. A., 448 

34. Bight of female 

to perform sermces . — Appropriation of annuity of 
endowed property. — In a suit by the widow of one of 
the descendants of the grantee of a varshasan annual 
allowance paid from the Government treasury for the 
performance of religious service in a Hindu temple 
to recover arrears due to her husband’s branch of the 
family from another descendant who had received the 
whole stipend ; and where it was fonnd by the Court 
below that, by the usage of the family, the duties of 
the office had been performed m rotation, and the 
stipend distributed amongst the descendants of the 
grantee in certain fixed portions, — MSld that it was 
not competent to the defendant (the special appellant) 
to raise the question of the non-divisibility of the 
varshasan. Qucere , — Whether the appropriation of 
an annuity which is in the nature of a religious endow- 
ment as private property is justified by Hindu law. 
Qucere, — Whether a Hindu female is competent to 
perform either in person or vicariously the services 
for the maintenance of wMch a religious endowment 
has been granted. Reshavbhat v. Bhagibathibai 

[3 Bom., A. C„ 75 

35. » — — ■ ■ ■ Liability of 

officiating priest to account for fees — Sale of heredi- 
tary office. — Females. — Where a priest wrongfully 
officiates for another and receives fees, he is bound 
to account for them to the rightful priest where such 
fees are by custom attached to the office. The sale 
of an hereditary priestly office will be upheld where 
the purchasers are the next in succession from the 
vendor to such office Semble — That a hereditary 
priestly office descends in default of males through 
females. Sitabasebhat v. Sitae am Gijnesh 

[6 Bom., A. C., 250 
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30. * — Right of female 

to succeed to priestly office, — Queer e s — Whether, 
according to Hindu law, a woman can succeed to a 
priestly office? Joy Deb Stjb^ah v Huroptttty 
Submah . . . . 16 W, R., 282 

37. * Right of female 

to he adhiJcaree — Vyavasthas. — A woman who has 
given muntros which have been accepted, and was 
nominated by her deceased husband to be adhikaree, 
is not prevented by the Hindu law from being so. 
Vyavasthas need not be called for, nor local testi- 
mony relied on, to prove the doctrines of Hindu law 
Poobun Nabaib Dutt v Kasheessttbee Dossee 

* [3 W. R., 180 

38. Succession of 

Mindu widow as shehait, — Custom , — In a suit by a 
Hindu widow to recover possession of certain property 
dedicated to idols, as heir to her deceased husband, 
the last shebait, it appeared that the plaintiffs 
husband was an adopted son of his predecessor m 
office, and that he was the eldest son of the first 
defendant who was the nearest male cognate of the 
adoptive father. On behalf of the defendant it was 
contended that the right of succession to a shebait- 
ship was not governed by the ordinary rules of 
inheritance, and that the plaintiff had no title thereto. 
Reid that a Hindu widow could not succeed to a 
shehaitshrp as heir to her husband without proof of 
special custom. In this case there was no sufficient 
proof of such custom. Janokee Dabea v. Gopaul 
Achabjea . . . [I. L. R., 2 Cale., 365 

Reid , on appeal to the Privy Council, that where, 
owing to the absence of documentary or other direct 
evidence, it does not appear what rule of succes- 
sion has been laid down by the endower, it must 
he proved by evidence what is the usage. In the 
present instance the usage did not support the claim , 
and, upon the evidence, the claimant, who was out of 
possession, failed to mate a title. Jacobi Debi 
a. GoBAir Achabjia GoswAKr 

[I. Ii. R., 9 Calc., 766 : 13 C. L. R„ 30 

39. — —Mohunt. — Ap- 

pointment of successors. — Conditional appointment 
invalid. — A mohunt by bus will appointed L,, his 
spiritual brother, to he his successor, and after making 
such appointment his will thus continued Amongst 
aE my disciples I think G. is a little intelligent and 
clever, but of younger age than befits a mohunt. 
Should he receive instruction and learn the duties 
of mohunt under your guidance he might probably 
be competent. Wherefore I direct that you wiU 
keep & with you, and initiate him weE in the duties 
of a mohUnt, and when you feel yourself incapable 
of conducting the business as above, you can appoint 
G. as mohunt m your place, and not otherwise.” 
Meld by the High Court, first, that a mohunt may 
appoint a spiritual brother, and L . being a spiritual 
brother, the appointment was valid, and he was 
entitled to succeed upon the testator's death* Se- 
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condly, that the direction for appointing G, did not 
of itself vest the mohuntship m G , but that the 
intention of the testator was tbat Z. should not 
appoint him if he should turn out to he m his 
opinion incompetent Thirdly, that the testator 
had no power to attach any such conditions to the 
interest his appointee should enjoy m the mohunt. 
For a person having a fee simple in an estate, 
with the power of appointing to the succession, has 
no right to annex to it conditions which the person 
who gave him the power of appointment never gave 
the power to annex. In the absence of such power, 
therefore, a mohunt who once nominates his suc- 
cessor has no right to give directions to his successor, 
when his turn to nominate comes, as to whom he 
should nominate. Fourthly, that the testator having 
no power to give any directions as to the person who 
should be Z/s successor, Z was entitled, after he 
had succeeded to the guddi, to appoint as his 
successor a person other than G Fifthly, that 
even, if by custom a power to appoint two mobunts 
m succession bad been established, stiE under the 
woids of the mil a discretion would have been 
left to L m the choice of his successor, and be 
would not have been bound to appoint G It seems 
tbat m a suit for the recovery of an elective mohunt- 
ship to which the plaintiff claims to be mdhunt, but 
does not show that be was elected, but merely 
tbat the defendant was not elected or was irregularly 
elected, the Gouit ought to dismiss the suit, and has no 
jurisdiction to direct a new election. Reid by the 
Privy CouncE on appeal, that the wEl did not give G, 
an absolute, positive, unqualified right at any time to 
the mohuntship, even on the incapacity of L. to per- 
form the duties of mohunt; that until L. became 
incapable no trust or duty was created ; that even when 
he became incapable it was no more than a gift 
m the nature of a precatory trust. Reid also, on the 
evidence, that G„ had failed to establish his own title 
to be mohunt, and that the suit was so framed that m 
it he could not recover the mohuntship on the mere 
infirmity of defendant's title The only law as to 
mohunts and their offices is to be found m custom 
and practice which is to be proved by evidence 
There cannot he two existing mohunts, and the office 
cannot be held jointly. Gbeephabee Doss v, 
Ntodoeishobe Doss 

[Marsh., 573 : 2 Hay, 633 

And on appeal to Privy Council 

[8 W. R., P. C., 25 : II Moore’s I* A., 405 

40 Ascetic. — Alter- 

ation of succession — An ascetic, a mere life-tenant, 
cannot alter the succession to an endowment belong- 
ing to ascetics, by an act of bis own m connection 
with the status under which he originally acquired 
the trust. Rttmttk Doss v . Ashbub Doss 

[I W. R„ 160 

41. ~ — — — — Succession to 

maurasi mohunt, — Appointment of mohunt . — Cere- 
monies , — J Revocation of nomination of chela. — Mu- 
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qualification of mohunt — In the eases of a maurasi 
ninth, the investiture by the leading neighbouring mo- 
hunts, at the Bandhara ceremony, of one who cannot 
prove that he was actually appointed by the last mo- 
hunt, is not sufficient, mthe absence of proof that he 
has a right to be so appointed as being senior chela of 
the last mohunt, to entitle Mm to succeed to the guddi 
The succession to muths or religious endowments 
must he regulated m each case by the nature of the 
endowment, and the rule of succession prescribed by 
the founder of the institution, and if this rule cannot 
be discovered from the original deed of gift or other 
documentary evidence, it must he proved in each case 
by showing what the usage has been on the occasion of 
each succession A mohunt of a maurasi muth, by a 
deed of gift m 1849, made over all the property of the 
muth to his semor chela and invested him with the 
chudder of mohunti ; hut subsequently a dispute having 
arisen on account of the immoral life led by the appoin- 
tee, a compromise was effected, by which the former 
mohunt was permitted to take hack the muth and 
the property belonging to it, the other being allowed 
merely to retain possession of a subordinate muth. 
In 1873 the mohunt died, leaving a will dated 6th 
May 1873, by which he appointed the defendant his 
successor. The original appointee thereupon obtain- 
ed Ms own confirmation as mohunt at a Bandhara 
ceremony, by the neighbouring mohunt, and brought 
a suit against the defendant who was in possession 
for recovery of possession of the muth and the pro- 
perties belonging thereto, relying on the deed of gift 
of 1849. Held that the muth being maurasi, the 
plaintiff was not entitled to possession, there being 
no reason why the deed of gilt should not he consi- 
dered to have been cancelled by the compromise or by 
the will Questions as to whether a claimant to a 
muth is a Sunjogi, or whether from Ms conduct and 
mode of life he is disqualified for the office, may he 
determined by a Civil Court. Sitapershad Dass v 
Thakubdass , . . 5 C. L. R., 73 

6. DISMISSAL OF MANAGER OF ENDOW- 
MENT 

42. Dismissal of servant of pago- 

das by Dharma Karta,,— Ground of dismissal — 
The question whether there was a sufficient ground 
for the dismissal of a pagoda hereditary servant by a 
dhanna karta is one of degree and not of principle, 
and must therefore depend upon the circumstances 
of each case. Kristnasamy Tatach ae ry v. Goma- 
tem Rakg-achabby ... 4 Mad., 63 

7. TRANSFER OF RIGHT OF WORSHIP. 

43. Right of priest performing 

sradh. — The Hindu law does not declare that the 
priest who performs the sradh, however temporary 
his incumbency may he, is entitled to the land en- 
dowed m consideration of the continuous performance 
of the recurring ceremonies of sradh and other 
rites for the spiritual benefit of the donor. Ram 


HINDU LAW - ENDOWMENT - 

turned . 

7. TRANSFER OF RIGHT OF WORSHIP — 
continued 

Right of priest performing sradh— 

— continued. 

ChUNDEB ChUCEEBBIFTTY 0. GOOROO CHTTBK 
Chbceebbutty . . . 6 W. R.,305 

44. Transfer of right of worship 

to stranger. — Duration of assignment. — The right 
of worship of an idol, being the joint property of the 
members of the family of the endower, cannot he 
transferred to a third party, a stranger to the family, 
so as to endure beyond the life of the assignor. 
XJboob Dass t> Chukdeb Sekhtjb Bass 

[3 W. R., 152 

45 . Position of trustee of en- 

dowment as to transferring his trust .— 8 mt 
for removal or appointment of trustee . — Act XX 
of 1863 — The trustee of an endowment has not, as 
such, the power of transferring his trust to any 
other person. And where a trustee is empowered to 
appoint another trustee to act for him, he cannot 
transfer the right of exercising that power to another 
or others. The mode in which a suit for the removal 
or appointment of a manager to an endowment not 
coming witMn Act XX of 1863 should he brought 
stated. Kali Churun Gin v. Golabx, 2 0. L. JR , 
129 , followed. Bin? Narain Siygkh v . Jtjnbo Bye 

[3 C.L. R., 112 

46. Right to perform service of 

idol. — Sale m execution of decree — A judgment- 
debtor’s right as shebait to perform the service of an 
idol cannot he sold m execution of a decree; nor can 
his light to the surplus profits of the sheba he 
sold so long as that right is unascertained and un* 
certain. Jttggue Nath Roy Chowdhby ©. Kisheh 
Peesblad Stjbma alias Raja Baboo . 7 W. R., 266 

47. Right of shebait. — Transfer - 

ability of rights of worship in executio% of decree 
The right of a shebait of a Hindu idol to perform the 
services and receive the customary remuneration is 
not transferable, and cannot be sold in satisfaction 
of a decree against tbe shebait. Dubo Misser v 
Sbenibas Misseb . . 5B. L. R., 617 

S, C. Deobo Misseb v. Sbeestebash Misseb 

[14 W. R., 400 

48 . — Transfer ability 

of rights of worship in execution of decree — Bights 
of worship of a Hindu idol cannot he sold in execu- 
tion of a deciee for the personal debt of a shebait. 
Kabichaean Gib Gossain v . Baygski Mohah Das 

[6 B. Ii. R„ 727 : 15 W. R»* 339 

49. Alienation of right to offi- 

ciate in temple. — Sale in execution of decree * — 
The right of managing a temple wMeh is a religious 
endowment, of officiating at the worship conducted m 
it, and of receiving the offerings at the shrine, cannot, 
m default of proof to the contrary, pass outside the 
family of the trustee, until absolute failure of succes- 
sion m Ms family, and such rights are therefore not 
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Alienation of right to officiate in temple 

— continued. 

saleable in execution of decree The principle laid 
down by the Privy Council in Rajah Vurmah Vah 
v. Ravi Vurmah Valia Muttia , L R., 4 I. A., 76, 
followed Dubga Blbi v. Chinchae Ram 

[L Xi, R., 4 All* 81 

50. Alienation of religious 

office. — Right to worship idol. — There is no reason 
why the alienation of a religious office to a person stand- 
ing in the line of succession, and free from objec- 
tions relating to the capacity of a particular indivi- 
dual to perform the worship of an idol or do any 
other necessary functions connected with it, should 
not be upheld The alienation, therefore, by a 
divided member of a Hindu family to his sisters son, 
of the right of worshipping a goddess and receiving 
a share of the offerings was upheld Mastohabam 
v. Pbanshankar . 1. 1». R., 6 Rom., 298 

51. Illegal transfer 

to proper person of same caste and sect. — The sale of 
a religious office to a person not in the line of heirs, 
though otherwise qualified foi the performance of the 
duties of the office, is illegal. Manoharam v. Bran- 
shankar , I. L. R., 6 Bom., 298, discussed. Kuppa 
Gubueal v. Dabasami GUBUEAIi 

[I. L. R., 6 Mad., 78 

52. Sale of office and emolu- 

ments of attending to idol —An Archaka can- 
not sell the office and emoluments of Pancharaka, 
inasmuch as they are extra commercium. Nabasim- 
ma Teatha Achaeya v . Anantha Bhatta 

[XL. R., 4 Mad., 391 

8. ALIENATION OF ENDOWED PROPERTY. 

53 . Power of alienation— Sale 

for benefit of property . — j Duty of purchasers. — The 
case of a person alienating properly which he holds 
as shebait of an idol is analogous to that of a Hindu 
widow alienating ancestral property, and the question 
as regards the power of a shebait to grant a putni 
of a debutter land is whether, looking to all the cir- 
cumstances of the case, the alienation was a prudent 
and wise act in respect of the purposes for which he 
was shebait, and in estimating the validity of a pur- 
chase of the putni rights, it ought to be considered 
whether the purchasers satisfied themselves as far as 
they could that there was a fair and sufficient ground 
of necessity for the alienation. Juggeshue Butto- 
byal v Roodbo Nabain Roy . 12 W. R., 299 

54. Bower of mohunt 

to alienate — Right of successor against purchaser 
from mohunt. — A mohunt m charge of an endowment 
with only a life-interest in the property cannot create 
an interest superior to his own, or, except under the 
most extraordinary pressure, and for the distinct 
benefit of the endowment, bind his successors xn office. 
If a purchaser from such mohunt retained possession 
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after the mohunt* s death, the successor to the guddi 
would have a cause of action against him from the 
date of the election, and no length of possession 
during the vendor’s lifetime would give the pur- 
chaser a valid title as against the present mohunt 
Btjbm Sueoop Dass v. Khashee Jha # 

[ 20 W. R., 471 

55. * Bosition of she- 

bait — A shebait is m the position of trustee for the 
founder, and cannot create permanent encumbrances 
to tbe.injury of the endowed property. No prescrip- 
tion derived from the tiustee can m such cases run 
against the heirs and representatives of the founder 
Pbosunno Moyee Dossee v. Koonj6 Behabee 
Chowdhey . , . . W. R., 1864, 157 

56. — — "Effect of aliena- 

tion as against successor m shebaiUhip — Axl aliena- 
tion of the debutter property by one shebait was held 
to be void as against a successor m the shebaitship. 
GoLtrcE Chttndeb Bose v Rughoonath Sbee 
Chundeb Roy 

[ 11 B. L. R., 337, note : 17 W. R., 444 

Rumonee Debea v Baluck Doss Mohunt 

[ 11 B. L. R., 336, note : 14 W. R., 101 

57. — — Effect of aliena- 

tion. — Necessity for alienation — Under the Hindu 
law a permanent alienation by a shebait of endowed 
property, such as the creation of a putni, is not abso- 
lutely null and void. A permanent alienation by a 
shebait of endowed property under special cir- 
cumstances of necessity is valid. Want of funds for 
repairing the temple and restoring the image of the 
idol is a necessity sufficient under the Hindu law to 
warrant such an alienation. Tayubunissa Bibi v. 
Sham Kishobe Roy 

[7B.L. R., 621 : 15 W. R., 228 

58. Effect of aliena- 

tion. — Decree obtained against shebait — Res judi- 
cata . — As a general rule of Hindu law, property 
given for the maintenance of religious worship and 
of chanties connected with it, is mahenable. It is 
competent, however, for the shebait in charge of pro- 
perty dedicated to the worship of an idol, in his 
capacity of shebait and as manager of the estate, to 
incur debts and borrow money for the proper expenses 
of keeping up the religious worship, repairing 
the temples or other possessions of the idol, defend- 
ing hostile litigious attacks, and other like objects. 
The power to incur such debts is to be measured by 
the existing necessity for incurring them, the autho- 
rity of the shebait being in this respect analogous to 
that of a manager for an infant heir. It being com- 
petent for a shebait to borrow money for necessary 
purposes, it follows that judgments obtained against 
a former shebait m respect of debts so incurred are 
binding upon succeeding shebaits, who form a conti- 
nuing representation of the debutter property. Rut, 
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before applying the principle of res judicata to such 
judgments, the Court should be satisfied that the 
judgments relied upon are untainted by fraud or col- 
lusion, and that the necessary and proper issues have 
been raised, tried, and decided in the suits which led 
to them. Execution of such judgments should be 
decreed only against the rents and profits of the 
debutter property Pbosunno Kumaei Debya ^ 
Golab Chand Baboo . . 14 B. L. B., 450 

[23 W . B., 253 ; L. B., 2 I. A^ 145 

Affirming the decision of the High Court m Golab 
Chand B ab oo v Pbosunno Kttmabi Debya m which 
it was held, that a decree obtained bond fide against 
the shebait of an idol is binding on his successor. 

[UB.Ii. B., 332 : 20 W . B., 86 


___ — Purchaser of en - 

do-wed property. Notice to— Evidence of necessity 
for alienation . — A plaintiff: who seeks to set aside an 
alienation of lands on the ground that they are 
debutter, i.e , dedicated in perpetuity to support the 
worship of an idol, must give strong and clear evid- 
ence of the endowment. The mere fact that the 
rents of a particular mehal have been applied for a 
considerable period to the worship of an idol, is not 
sufficient proof that the mehal is debutter. The 
shebait, or manager, of a debutter estate bas autho- 
rity, where the purposes of the endowment require it, 
to raise money by alienating a part of the estate, bis 
position being analogous to that of a manager of an 

infant heir nnder the Hindu law. The written con- 
veyance of certain lands stated them to be debutter, 
and to be alienated to raise money to xepair the 
temple of the idol. In a suit to set aside the aliena- 
tion, it appeared that, at the time of the transaction, 
the temple required repairs, but that the vendor had 
not applied the whole of the purchase-money to that 
purpose. There being no evidence of any collusion 
on the part of the purchaser, or that he was aware 
at the time of the purchase that the money was to he 
applied otherwise than the conveyance expressed,— 
Meld that the sale was valid. Even if it had ap- 
peared that the purchaser had notice that the whole 
of the purchase-money was not required for the 
purposes of the endowment, but that part^ of it was 
to he expended on other objects, an action would 
not he to set aside the sale altogether, since the pur- 
chaser would be entitled to be reimbursed so much of 
the money as had been legitimately advanced. 
Doobganajh Boy v. Bam Chtjnbeb Sen 

[X. Zt. B., 2 Calc., 341 
L B., 4 X. A., 52 


00 Eight to charge 

endowed property. ‘-Necessity. —Suit on ^fnd.—A 
snit to recover on a bond given by tbe de facto 
manager of a mutb as a charge on the muth having 
been decreed by tbe Subordinate Judge , — Held that 
as the obligor had turned the previous manager out 
of possession, and as his own right to possession was 
contested at the time he executed the bond, he was 
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8 ., ALIENATION OF ENDOWED PEOPEETY 
— continued. 

Bower of alienation — continued. 
in no better position than a trespasser and wrong- 
doer. Where a bond as a charge on a muth is given 
for antecedent claims against a muth, of -which a 
portion would, hut for the fresh right of suit given by 
the bond, have been barred by limitation, and where 
no proceedings have been taken for sequestration or 
attachment of the property, there is no necessity for 
giving the bond, and a suit to recover cannot suc- 
ceed Eam Chxfen Poobee v . Ntjnhoo Mtjkdui. 

[14 W. Bo 147 

0 L Alienation of pa- 

goda property by managers — Purchasers from mana- 
gers, Duties of — The paid managers of tbe affairs 
of a pagoda have no power as such to encumber the 
pagoda property, or to settle laige outstanding de- 
mands against it Persons dealing with such man- 
agers are hound to enquire into the extent of their 
authority. A person hound to make an enquiry, and 
failing to do so, will be held to have notice of all 
such facts as that enquiry, if made, would have 
brought to his knowledge. Sambanda Mttdaliyab 
v. Nanasambandapandaba . . 1 Mad., 298 

Q2 # ~ Creation of 

tenure at a fixed rent.— Where land is dedicated 
to the religious services of an idol, the rents of the 
land constitute m legal contemplation the property 
of the idol, and the shebait bas not tbe legal pro- 
perty, but only the title of manager of a religious 
endowment, and cannot alienate the property, though 
he might create proper derivative tenures and estates 
conformable to usage. The creation of a tenure at a 
fixed invariable rent would be breach of duty in a 
shebait. Shibessiteeee Dabee v Mothoobanath 
Achabjee . . .13 W. R., P„ 18 

[13 Moore’s X. A., 270 

03, ■ * Property, por- 

tion of profits of which is charged for religious pur- 
poses. — A property wholly dedicated to religious pur- 
poses cannot be sold ; but where a portion only of its 
profits is charged for such purposes the property 
may he sold, subject to the charge with which it is 
burdened. Basu Dhul v. Kissen Chttnbeb Geeb 
Gossain . . . . 13 W. B., 200 

64. Power of mana- 

ger to grant puim lease — It is doubtful whether 
it is competent to the manager of endowed property 
to grant a putm thereof. Mqtee Doss t?. Modhoo- 
soodttn Chowdhey . . .1 W. 4 

05, Power to grant 

lease of endowed property. — The shebait of a religious 
endowment is competent to lease the endowed lands 
and to appropriate the proceeds for the purpose of 
keeping up the worship of the idol, and a mokud- 
dum, under such a lease, is entitled to hold possession 
during the lifetime of the lessor or during such 
period as the latter continues to be the shebait of the 
endowed lands Abbtxth Misses v. Juogfbnats 
Indeaswamee . . . .18 W. B., 439 
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@g, Light of priest 

to grant leases m his oion name — The high priest of 
a religious endowment in Assam, who was only a 
nominee of the grantees, was held to have no right 
to grant leases in his own name and of his own au- 
thority Ram Doss v Mohesttr Deb Misree 

[7 W. R„ 446 

67. Tower to grant 

lease of endowed property. — Khadim, Tenure of en- 
dowed property by . — Unless endowed property de- 
scends to the heirs of a deceased khadim, they can 
have no right to manage or interfere with the pro- 
perty. If a khadnn has only a life-interest, any 
lease given by him will be m force only during his 
lifetime, and cannot continue without the consent of 
the succeeding khadnn, or perhaps of the mutwallee, 
if he has any special right to confirm leases Suja- 
witt Aid n Busheerooldeen . 2 W. R., 189 

68* Alienation of pro- 

fits of debutter vnehal — The profits of a debuttei me- 
tal may he assigned so long as the deh sheba is duly 
kept up, Shibbessttree Dabea v Beckwith 

[3 W, R., Aet X, 152 

69. Grant to Gosavi 

and his disciples — Eight of Gosavi to encumber it. 
— A grant to a Gosavi and his disciples in perpetual 
succession, coupled with directions which practically 
make it an endowment of a muth with a limitation of 
the enjoyment to a particular line of celebrants of 
the worship theiem, does not entitle an individual 
Gosavi to encumber the endowment beyond his own 
life. The English law relating to superstitious uses 
does not apply m the case of Hindu religious endow- 
ments Khijsa^chakd v Mahajdevgiki 

[12 Bom., 214 

70 Property of a 

temple — Guravhi. — Sale of right, title, and interest 
of holder — Service land — The propeity of a temple 
cannot he sold away from the temple ; hut there is 
no objection to the sale of the right, title, and in- 
terest of a servant of the temple m the land belong- 
ing to the temple which he holds as remuneration for 
his service; the inteiest sold being subject m the 
hands of the alienee to determination by the death 
of the original holder, or by his removal from his 
office on account of his failure to perfoim the service 
Lqtlikar v. Wagle . I. Xi. R., 6 Bom., 596 

71. : Temp orary 

pledge of income of endowment — Creation of m- 
bandha , — Queer e,~- Whether a private individual as 
well as a royal personage may create a mbandha. A 
Hindu religious endowment cannot he sold or per- 
manently alienated though its income may be tem- 
porarily pledged for necessary purposes, such as the 
repair, &c., &e., of the temple. Collector ok 
Thana v. Hari Sitaram , X. L. R„ 6 Bom., 546 
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72. — Mortgage of 

lands attached to a muth . — Bom Act II of 1863 , 
s . 8, cl, 3, Effect of declaration by Government under. 
— Tower of a yangam guru to alienate land given to 
muth — Mow far such alienation is binding on \%s 
successor in the office. — The defendant was m posses- 
sion of three fields (survey Nos 222, 860, and 372) as 
mortgagee under mortgages executed by one G , 
who was the plaintiffs guru and his predecessor m 
office as jangam, or presiding Lmgayat priest of the 
muth. Two of the fields (Nos 360 and 372) had been 
moitgaged m 1863 G died m 1874, and m 1882 
tbe plaintiff brought this suit to lecover posses- 
sion of the fields, on the ground that it was not com- 
petent to G to mortgage them beyond the period 
of his own life, and also on the ground that under 
clause 3 of section 8 of Bombay Act II of 1863, they 
were not alienable from the muth It appeared that 
in 1862 a sanad was issued by Government to G. 
declai mg the land m dispute to be his personal mam, 
and contmuable for ever as transferable pnvate pro- 
perty, subject only to chaothai and nazarana This 
sanad was withdiawn m 1868, and another sanad was 
issued, declaring the land to he service emolument 
appertaining to the office of jangam, on condition 
that the holders thereof should perform the usual 
services to the community, and should continue faith- 
ful subjects of tbe British Government The sanad 
stated as follows — “As this vatan is held foi the 
performance of service it cannot he transferred, and 
m consequence no nazarana will he levied 99 The 
nazarana, which had been levied under the sanad 
of 1862 for the years from 1861-62 to 1865-66, was 
lefunded Held that the plaintiff was entitled to 
recover the land in question The circumstance of 
the repayment of nazarana and chaothai for the years 
1861-66 clearly showed that, m the opinion of the 
Government, a personal mam had been wrongly 
granted to G. by the sanad of 1862, and there 
was nothing to show that G. objected to the 
decision ultimately anived at by Government After 
the passing- of Bombay Act II of 1863 it would not 
have been open to him — as it was not open to his 
mortgagee now — to contest that decision in any way, 
for by section 16, clause (d), of that Act it is compe- 
tent to Government to determine any question as 
to whether or not any lands are held for seivice, and 
the decision of Government, when once made, is final. 
Since 1868 there could he no question that the lands 
comprised in the sanad had not been alienable by'the 
jangam of the math beyond his lifetime, and as they 
belonged to a service \atan they were held on a 
tenuie of successive life-estates. Afer the death of 
G., therefore, the plaintiff, as G 9 s successor m office, 
was entitled to the whole of the inam land claimed 
by him. Jamal Saheb v. Murray a Swami 

[X. 1 1 , R., 10 Bom., 34 

73. — — — — Liability of 

savasthan of muth for money borroiced by the smmi. 
— The svami of a muth presumably has no private 
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property, and must be assumed to be pledging the 
credit of the muth when be bonows money for the 
purposes of the muth. Proper purposes are to be 
detei mined by the usage and custom of the muth 
Shankar Biiarati Svami v . Venkapa Naik 

[I. L. R., 9 Bom., 422 

74 ^ — Effect of execu- 

tion proceedings against successor . — In 1S66 F. (the 
father of the plaintiff) sued his brotheis JBJ. and G. 
(one of the two sons of JBJ and defendant No. 1), to 
establish Ins right to a third share of the^ manage- 
ment of certain lands granted for the maintenance 
of a Hindu temple In that suit V obtamed a de- 
cree that he should have the exclusive management 
every third year, hut was ordered to pay costs To 
enforce payment of these costs, M , in execution of 
the decree, attached the third share of V m the 
management of the land. The share was accord- 
ingly sold by auction m January 1870, to a Marwadi, 
who afterwards, in May 1870, re-sold it to the appel- 
lant T. (another son of JBJ. and defendant No. 2). 
V. died in 1876. In 1879 the plaintiff sued G. and 
the appellant (the two sons of JS) for his share of 
the management. It was contended for the defence 
that as the execution sale of January 1870 was not 
set aside within a year, the right to treat it as void 
by the plaintiff was barred by lapse of time. JBJeld 
that in cases of endowments, when the founder has 
vested m a certain family the management of his 
endowment, each member of it succeeds to the man- 
agement per for mam dom , and that, therefore, on 
F/s death, the plaintiff's right to succeed to the 
management was quite unaffected by any proceed- 
ings m execution agamst V during his life. Tbim- 
bak Bawa v. Naeayan Bawa 

[I* L. R., 7 Horn., 188 

75. — Mad. Beg XXIX 

of 1802 . — Mirasi Jcarnam — Emoluments . — Aliena- 
te —The lands attached to, and forming the emo- 
luments of, the office of karnam m permanently- 
settled estates cannot be alienated by the holder of 
the office to the prejudice of his successor. Mdppidi 
Papaya v. Ramana . D L. R., 7 Mad, 85 

7d Power of Archa - 

Teas of pagoda to alienate in order to alter form of 
worship — Legal necessity for alienation. — It is not 
competent to the Archakas of a pagoda of their own 
authority to make an alienation for the purpose of 
altering the form of worship m the pagoda, or m 
contemplation of such alteration. Any assignment 
of the office must carry with it the duty of con- 
tinuing the form of worship hitherto observed. 
Y ENXAT ABAYAR V. SRINIVASA AYYANGAB 

[7 Mad., 32 

77. - — — Liability of son 

for father’s debt —Service mam of father enfran- 
chised m favour of son — In execution of a money 
decree obtained against M., as representative of his 
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deceased father, the creditor attached and sold cer- 
tain land which, having been in the possession of the 
father as the emolument of the office of karnam, 
was, after his death, enfranchised by Government and 
granted to M. and his brother, — JBJeld that the land 
was not liable to he sold m execution of the decree 
Krishnaya v. Chinnaya . D D. R., 7 Mad, 597 

73. Debt contracted 

by head of mattam — Liability of his successor m 
office. — The property belonging to a mattain is m 
fact attached to the office of mattamdar and passes 
by inheritance to no one who does not fill the office 
Though it is in a certain sense trust-propei ty, the 
superior has large dominion s over it, and is not 
accountable for its management nor for the expendi- 
ture of the income, provided he does not apply it to 
any purpose other than what may fairly be regarded 
as in furtherance of the objects of the institution. 
Acting for the whole institution, he may contract 
debts for purposes connected with the mattam, and 
debts so contracted might be recovered from the 
mattam property, and would devolve as a liability on 
his successor to the extent of the assets received by 
him. The origin of mattams discussed and explained. 
Samantha Pandaba v Sellappa Chetti 

[I. D. R., 2 Mad., 175 

HINDU DAW— FAMILY' DWELLING- 
HOUSE. 

See Cases under Execution op Decbee 
— Mode op Execution— Joint Pbg- 

PERTY. 

See Partition— Mode op effecting 
Partition . I. L. R., 3 Calc., 514 

D Right of widow fo reside in 

family-house. — Maintenance — Obligation of sons 
to provide her with residence . — Although a Hindu 
widow is entitled to look to her sons to furnish her 
with a residence, she cannot insist on a right to live 
m any particular house. Mohun Geeb v. Tota 

[4N.W.,153 

% Bight of son to 

eject widow. — Doctrine of factum valet. — A Hindu 
died leaving a widow and an adopted son, who con- 
tinued, after his death, to reside m the same dwell- 
ing-house in which they had resided with the de- 
ceased during his lifetime, and which formed a 
portion of his estate. The son being an infant, the 
widow had the management of the house, and let a 
portion of it to tenants at a monthly rent. Subse- 
quently the son sold the house, as his property by 
inheritance, to a stranger, who gave the widow and 
tenants a week’s notice to quit. Meld that the son, 
even if he had attained his majority, could not evict 
the widow, or authorise a purchaser to do so, without 
providing some other suitable dwelling for her nor 
in any case could the tenants he turned out without 
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a month's notice. It seems that the passage in 
Katyayana (2 Colebrookfs Digest , p. 133) is a re- 
striction, and not a moral precept only, and that the 
heir of the deceased has not such a right m the 
dwelling of the family that he can at once, of his 
pleasure, turn out the females of the family, or sell 
it and give the purchaser a right to turn them out. 
Mangala Debi v Dinanath Bose 

[4 B. L. R„ O. C., 72 : 12 W. R., O, 0., 35 

3. — — - ■ Right of auction- 

purchaser to eject widow . — A Hindu widow, who re- 
sides with her husband and the members of his family 
m the family dwelling-house while he is ahve, is enti- 
tled to reside therein after his death, and cannot be 
ousted by the auction-purchaser of the rights and 
interests in the house of her husband's nephew. 
Gattri v. Chandramani . L L. R„ 1 All, 202 

4. Ancestral proper- 

ty — Mortgage — Sale m execution of decree — L , 
a Hindu, moitgaged the dwelling-house of his family, 
such dwelling-house being ancestial property. Meld , 
m a suit against L 3 s mother and wife to enforce the 
mortgage, brought after L 3 s decease, that the mort- 
gage could be enforced Mangala Debi v. Dina- 
nath JBose s 4 JB. L. R 0. 0 , 72, and Gaum v. Chan - 
dramam , 1. L. R , 1 All , 262, distinguished. Bhi- 
kham Das v. Puba . I* L. R., 2 AH, 141 

5. — - — Auction-purchaser, 

Right of.— The widow of a member of a joint Hin- 
du family can claim a right of residence in the fami- 
ly dwelling-house, and can assert such right against 
the purchaser of such house at a sale m execution of 
a decree agamst another member of such family. 
Gaun v. Chandramani , LL.R,1 All., 262, and Man- 
gala Deli v Dmanath Rose, 4 R D. R , 0. C., 72, 
followed. Talemand Singh v. Rukmina 

[I. L. R., 3 All, 353 

6. On the 29th June, 

1876, the plaintiff obtained a money decree by con- 
sent against R , tbe father-in-law of the defendant 
On the 24th of July, 1876, the plaintiff attached 
a house of R . On the 12th October 1876, the de- 
fendant sued R. for maintenance, and alleged that 
the house m question was the property of her deceased 
husband and R ., and she claimed the right to con- 
tinue to live m it On the 10th of November 1876, 
and during the pendency of the defendant's suit 
agamst R., the house was sold under the plaintiff's 
decree against R , and the plaintiff himself became 
the purchaser On the 20th of June 1877, the de- 
fendant obtained a decree agamst R. in terms of the 
prayer of her plamt. On the 27th of August 1879, 
the plaintiff brought the present suit to eject the 
defendant from the house. Reid that what the 
plaintiff bought from R was his right, title, and in- 
terest in the house, which, being subject to the decree 
in the defendant's pending sm±, the plaintiff's pur- 
chase was likewise subject to tbe same, and the cir- 
cumstance that the plaintiff had placed a prior 
attachment on the house made no difference. The 
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plaintiff therefore could not eject the defendant 
during her lifetime Pabvati v Kisansing 

[L L. R., 6 Bom., 567 

7. — Rurchaser from 

the heir with "knowledge — Widow 3 s right of resi- 
dence a charge on the property — Where a pur- 
chaser purchases a house, the property of a Hindu 
family, from the heir, with full knowledge that the 
widow is residing and being maintained in it, such 
purchaser cannot ask for the summary eviction of 
the widow from the house, even though there may 
he other property m the hands of the heir out of 
winch her maintenance could be derived, but the 
purchaser takes the house subject to the right of the 
widow to continue to reside therein. Lakshman 
Ramchandra J oshi v Satyalhamabai, I. L . R., 2 
Rom , 494, distinguished. Dalsukheam Maha- 

SUKHRAM, V LALLUBHAI MOTICHAND 

[I. L. R., 7 Bom., 282 
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See Hindu Law— Joint Family 
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See Hindu Law — Will— Power of Dis- 
position— Disherison. 

[I. L. R., 1 Bom., 560 

See Malabar Law— Gift 6 Mad , 194 

[I. L. R., 7 Mad., 315 

1. REQUISITES FOR GIFT. 

1 , Gift of freehold to heirs.-— 

Words of inheritance — By Hindu law no words of 
inheritance are necessary to pass a freehold interest 
in land to the heirs. Anundomohey Dossee v. 
Doed East India Company 

[4 W. R., P. C., 51 : 8 Moore’s I. A., 43 

2. - Gift to wife. — Words of inherit- 

ance — Rusband and wife — Immoveable property . — 
It is not necessary m Hindu law, m order that a wife 
should take an absolute estate in immoveable proper- 
ty under a deed of gift from her husband, that the 
gift should be made with such words of limitation 
as are ordinarily used to convey an estate of inherit- 
ance. The intention of the husband may be express- 
ed m other ways, and is a matter of construction 
merely Koong Rehary Dhur v. Prem Chand Dutt, 
I L. R , 5 Calc., 684 , 5 C.L. 22., 561, distinguished. 
Ram Nabain Sing v Peary Bhugut 

[I. L. R,, 9 Calc., 830 : 13 C. L. R., 109 
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HINDU XAW— GI VT -continued. 

1. REQUISITES FOR GlFT—continned. 

3. Verbal grant of land with 

possession. — A verbal grant of land followed by 
possession is valid under the Hindu law Anony- 
mous . . . 1 Ind. Jur., O. S., 135 

4. Possession, Necessity of — Sei- 

sm, Absence of — The absence of seism is no objection 
to the validity of a gift by a Hindu Where a cadet 
member of the Doomraon family gave, for the support 
of Ins illegitimate sons, certain properties which he 
purchased out of the savings and profits of his ap- 
panage, even admitting that he was in possession of 
such properties during his lifetime, his possession 
would be that of a trustee for his illegitimate sons. 
Moheshur Buksh Singh v Gunoon Koonwab 

[6 W. R., 245 

5. — Gift of land — A 

gift of land is not complete, by Hindu law, without 
possession or receipt of rent by the donee Habjiyan 
Anandram v Naran Habibhai 

[4 Bom., A. C., 31 

6. Gift of land . — 

Receipt of rent . — To make a gift of land complete 
under the Hindu law, there must be either possession 
or receipt of rent by the donee. The receipt of rent 
may be by an agent, and, if the transaction is bond 
fide, it is immaterial that such agent has before the 
gift received the rent for the donor Bank ob Hin- 
dustan, China, and Japan ©. Prbmchand Rai- 
CHAN3>. AmeDBHAI HUBIBHAI V. PREMCHAND RaI- 
chand . . . 5 Bom., O. C., 83 

7. — Possession retained 

by donor — Transfer of possession. — Symbolical 
transfer — A gift by a Hindu unaccompanied either by 
possession on the part of the donee or any symbolical 
act, such as handing over documents of title, or per- 
mitting the donee to receive rents, is not in itself a 
valid transaction, even though the deed of gift be re- 
gistered. Dagai Dabee v Mothuea Nath Chat- 

TOPADHYA 

[X Xi. R., 9 Calc., 854: 12 C. X. R., 530 

8. — — ■ Gift of land — Re- 

gistration, Effect of . — The plaintiff sued for possession 
of certain lands, alleging that they had been given to 
him under a deed of gift registered. It was found 
that no possession was given to him under the deed. 
It was contended for him that his title was complete 
without possession, as the deed had been registered, 
and that the object of the rule as to possession was to 
give publicity to the transaction Meld that the 
plaintiff was only entitled to the land of which he 
had been put into possession. According to Hindu 
law, m order to give complete validity to a gift of 
land as between donor and donee, the donee must be 
put into possession. Registration gives the donee 
neither actual, constructive, nor symbolical possession, 
and, therefore, cannot be regarded as equivalent to 
delivery and acceptance Vasudev Bhat v. Naba- 
yan Daji Damlb . I. L. R., 7 Bom., 131 


HINDU XAW — GIF 1 ]? — continued. 

1. REQUISITES FOR GIFT — continued 

Possession, Necessity of— continued. 

by the defendant, a Hmdu, to his wife, stipulating 
that the defendant and his wife should continue to 
enjoy certain immoveable property jomtly, with a 
nght of survivorship, and containing a promise by 
the defendant to surrender the property to Ms wife 
if he married again Meld that the instrument did 
not operate by way of gift, there being no change in 
the possession of the property, nor as a declaration 
of trust, and that it did not create a binding obliga- 
tion which the law would enforce Qucere, — Whether 
the Hmdu law admits of the applicability of the prin- 
ciple on which Courts of Equity m England hold vo- 
luntary declarations of trust to be binding against 
the declarant. Venk^ttackella Maniyakabeb v. 
Thathammau .... 4 Mad., 460 

10. Gift not followed 

by actual possession . — A Hindu merchant made an 
absolute and immediate gift of all his property to the 
widow of his daughter’s grandson who lived with him, 
and in regard to whomj he stood m loco parentis It 
did not appear that the gift had been followed by 
possession, and the donor continued to carry on the busi- 
ness m his own name, until his death, which happened 
some two years afterwards. Meld that the gift was 
valid. Anunchand Rat v. Kishen Mohun JBunoja, 
1 Sel. Rep.,p. 152, cited and followed. Taea Bebee 
v. Ghasibam . . . 3 C, X. R., 247 

IX Gift giving right 

to obtain possession — Meld that, consistently with 
the authorities in the Hindu law, a gift, where 
the donor supports it, the person who disputes it 
claiming adversely to both donor and donee, is not in- 
valid for the mere reason that the donor has not de- 
livered possession; and that where a donee, or vendee, 
is, under the terms of the gift, or sale, entitled to 
possession, there is no reason why such gift or sale, 
though not accompanied by possession, whether of 
moveable or immoveable property (where the gift or 
sale is not of such a nature as would make the giving 
effect to it to he contrary to public policy), should not 
operate to give the donee, or vendee, a right to obtain 
possession. Kaiidas Muhlick v. Kanhaya Lad 
Pundit I. IX R., 31 Calc., 121 : X. R., XL X A., 218 

12. Construction of 

deed of gift. — Gift with possession — 8., on 23rd Sep- 
tember 1874, executed an instrument of gift in favour 
of his two daughtersandhia adopted son, whereby he 
gave them “ his houses and shops and other moveable 
and immoveable property and his loan transactions ” 
in equal one- third shares. At this time he was possessed 
of a one-third share in a certain partnership business 
After the death of 8., M , one of the daughters, sued M. t 
the adopted son, for one-third of her father’s property 
including his share in the partnership business. — 
Meld that, inasmuch as the donor had relinquished 
the subject of the gift, so far as he could, and had 
vested it in the donees, possession under the gift had 
passed to M Meld also on the construction of such 
instrument that it did not give M . a share in her 
father’s partnership business. Man Bhari v Nau- 
nidh .... X X. R., 4 All,, 40 


g. Want of change 

of possession. — Trust.— An insfciument was executed 
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HINDU LAW— GIFT — continued 

1. REQUISITES FOR GIFT — continued. 

Possession, Necessity of— continued 

13. Declaration hy 

donor to one m physical possession — Wheie one of 
several joint donees is already m physical occupation 
of the subject-mattei of an intended gift, a declaiation 
by the donor to the donee so in occupation, assented 
to hy such donee, that he has parted with the posses- 
sion m f avoui of the donees, converts mere occupation 
into possession, and amounts to a valid gift under the 
Hindu law. Bai Kttshal v. Bakhma Mana 

[I. L. R„ 7 Bom., 452 

2. GIFTS MORTIS CAUSA. 

14. Donatio mortis causa.— Gift 

inter vivos . — A Hindu on his death-bed, a few days 
before he died, caused certain Government paper to 
be given to his son m his presence m these words 
“ Bring out the papers, and give them to my son ; ” 
but he did not make or direct endoisement thereof 
Subsequently, being asked to endorse them, he said, 
‘Gam very weak , how can I sign so many papeis ? 
When I get a little strength I will sign them What 
cause have you for being anxious ? ” Meld by Pjieab, 

that it was a good donatio mortis causa A do- 
natio mortis causa has not the same signification 
here as m England Meld on appeal by Peacock, C 
J —The gift was not governed hy the stnet principles 
of English law, but hy the Hindu law. By English 
law there was a valid donatio mortis causa , assum- 
ing it to he a gift inter vivos , it was a valid gift by 
Hindu law, and the principal and interest secured by 
the Government papers, and not the meie paper, pass- 
ed to the donee. By Macpherson, J. — The circum- 
stances amounted to a gift by a nuncupative will 
made in contemplation of death Upendra Krishna 
Deb v. Habin Krishna Bose 

[3 B. L. R., O. C., 113 

S. C. Krishna Deb v. Woopendea Krishna 

Deb . . . .12 W. E., O. 0., 4 

15. Giving with m - 

tention to pass property . — The Hindu law makes no 
distinction m favour of gifts m contemplation of 
death, as respects the legal requisites to constitute 
a perfect disposition by gift Those lequisites aie, 
a giving, either orally oi by writing, with the inten- 
tion to pass the property in the thing given, accom- 
panied hy its actual delivery and acceptance m the 
donoi’s lifetime. When all these requisites have 
been fulfilled there is nothing m Hindu law to pre- 
vent effect being given to a gift in contemplation of 
death. The theory of the donatio mortis causd con- 
sidered. VlSALATCHMI AMMAL V. SUBBTJ PlLLAI 

[6 Mad., 270 

16 . Deed of gift made on death- 

bed. — Proof of such deed . — In establishing the 
validity of a deed of gift taken from a woman stricken 
with a mortal disease, and m expectation of death, 
proof at least of equal strictness, as is required to 
prove a testamentary disposition, must he given, and 
the proof to isupport such a transaction ought to be 
sufficient to establish that she knew what she was 


HINDU LAW— GIFT —continued. 

2. GIFTS MORTIS CAUSA— continued. 

Deed of gift made on death-bed— continued. 

about, and intended to make such disposition of her 
propei ty. Thakoor Dayhee v Eai B alack Ram 
[ 10 W.R,P. 0,3 
II Moore’s I. A., 139 

3. POWER TO MAKE A HD ACCEPT GIFTS 

17. Self-acquired immoveable 

property . — Renares laic — Gift to one child to 
exclusion of others — Under the Benares law a man’s 
immoveable property though self-acquired is not 
within his power of disposal so absolutely by gift m 
his lifetime as to enable him to give it all to one 
son or grandson to the exclusion of the rest. 
Mahasookh v Budree . 1 N. W., Ed 1873, 153 

18 . - Gift of portion of zemmdari 

after marriage to daughter.— A deed of gift of 
land forming part of a zemindan, executed hy the 
zemindar m favour of his daughter five years subse- 
quent to her marriage, is not valid. Sivanaranja 
Pebtjmal Sethurayar v. Mutttt Ramalinga 
Sethurayar Attulakshmi Ammal v Sivana- 
ranja Pebumal Sethurayar . 3 Mad., 75 

19 . . Gift of separate property to 

Hindu widow. — Interest of Mindu widow — 
Poiver of alienation — Gift to agent as reward — 
Want of consideration — C., a Hindu, subject to the 
Mitakshara law, died leaving a widow R hut no 
issue. In his lifetime he had transferred to R by 
gift mouzah R., a poition of his real estate After Ins 
death J and P , his brothers, sued R for possession of 
mouzah R. as being ancestral pioperty Their suit was 
dismissed, the Sudder Court finding it to be separate 
propei ty. That Court found that R had acquired 
mouzah R from C by gift, and that R only took 
under this gift a Bf e-mterest m it. J and P having 
died R made a gift of mauza R to her agent as a 
reward for his faithful services. In a suit by if, son 
of J, as the heir of his uncle C , to set aside this gitt 
to the agent as illegal, — Meld , on the finding that R. 
had acquned the propei ty from her husband by gift, 
that she did not take an absolute interest m the pro- 
pei ty undei the gift, and her husband’s heirs could 
question the validity of the gift to the agent Meld 
also, that the gift to the agent being made only out 
of motives of geueiosity was invalid Rudr Narain 
Singh v. Rup Khar . I. L. R., 1 AH , 734 

20. Gift by married woman to 

kinsman. — Gift of immoveable property by woman 
without consent of her husband Plaintiff sued to 
enforce a gift to him of immoveable property by a 
woman living undei his guardianship as against her 
husband. Meld that such taking of the woman’s 
property by her kinsman is wholly repugnant to 
Hindu law. Quaere, — Can a woman, without the 
consent of her husband, during coverture, absolutely 
alienate her own landed property? Dantulubi 
Rayapparaz v . Malapudi Rayudu . 2 Mad., 360 

21. Gift among Farsis .—Gift to 

married woman. — Among Parsis a gift may be made 
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HINDU LAW— GIFT— continued. 

3 POWER TO MAKE AND ACCEPT GIFTS— 
continued . 

Gift among Parsis — continued . 

to the separate use of a married woman, or of a 
woman about to be married. Mebbai v Peeozbai 

[I. L. R., 5 Bom., 268 

22. Leper, Gift by.— By Hindu law 

a person becoming a leper is not incapable of making 
a gift of property to which he had previously suc- 
ceeded. Samachubn Audicaebe Bybag-ee v. Roop 
Dass Bybag-ee . . .6 W. R., 68 

23. Gift to one son to exclusion 

of others — . Mitakshara law, — Self- acquired im- 
moveable property — A Hindu son, subject to the 
Mitakshara law of inheritance, sued to obtain a de- 
claratory decree for a moiety of a house which the 
father had conveyed by deed of gift to plaintiff’s 
brothei, bemg the self -acquired immoveable property 
of his father, on the ground that under the Hindu 
law a father is not permitted to make a gift of 
immoveable property to one son to the injury of the 
other Meld (reviewing all the authorities and prece- 
dents on the subject) that although prohibition of 
such a gift, on moral or spmtual grounds, may be 
implied by the texts of Hindu law, yet, where it is 
not declared that there is absolutely no power to do 
such acts, those acts, if done, are not necessarily void, 
and that therefore an exclusive gift to one* son by the 
father of self -acquired immoveable property is not 
illegal. Sitab v. Madho . I. L. R., 1 AIL, 394 

24. Gift by co-sharers without 

consent of others. — Meld that on the Bombay 
side of India, a member of an undivided Hindu 
family cannot, without the consent of his copaice- 
ners, make a gift of his share in the undivided pro- 
perty, or dispose of it by will. ,Gangubai Kom 
Sibhappa v. R ama-n th a bin Bhimanna 

[3 Bom., A. C., 66 

Vbandavandas Ramdas v, Yamunabai 

[12 Bom., 229 

25, Gift of undivided share by 

a coparcener. — Voluntary alienation . — Aliena- 
tion, to strangers and relatives — The rule of Hindu 
law which forbids voluntary alienations of the family 
estate by a Hindu coparcener applies as well to gifts 
to relatives as to gifts to strangers. Ponnusami v. 
Thatha • . . X. Xi. R., 9 Mad., 273 

26. Gift to concubine.— Validity 

of gift — 6 s ., a member of an undivided Hindu 
family, died leaving him surviving two nephews, 
V A . and V, R,, and F., a concubine of 6 s . V. A. 
lived wuth G at the time of his death, and had the 
whole of G } s property, moveable and immoveable, 
left in his (V. Ads) possession. V, A.> before his 
death, made a gift of the said property to F in con- 
sideration of her having been Gds concubine for many 
years In a suit brought by V. R, to recover the 
w T hole property from F„ she claimed it by virtue of 
the gift to her by V, A,— Meld that the gift was 
invalid as against V, R, who was entitled to the 
whole property, subject to the maintenance of F. as 


HINDU LAW — GIFT — continued . * 

3. POWER TO MAKE AND ACCEPT GIFTS— 
continued 

Gift to concubine— continued, 

a eoncubme of G for many years, the High Court 
also directed the said maintenance to be secured for 
her (F) by investment of a sufficient part of the pro- 
perty m trust for that purpose. Vbandayandas 
R Aim as v . Yamunabai . . 12 Bom., 229 

27. Gift to idiot ,— Validity of 

gift — There is no prohibition m the Hindu law 
against a gift to an idiot Although an idiot child 
cannot take by right of inheritance, a gift by a pa- 
rent to an idiot child to operate after the parent’s 
death is valid. Kooldebnabain Shahee v Woqma 
Coomabee . . Marsh., 357 : 2 Hay, 3^0 

4. CONSTRUCTION OF GIFTS BY WILL 
OR DEED. 

28. Mode of construction.— 

Deed of gift —A deed of gift should he interpreted 
by itself according to the whole of its context, to the 
expressions it contains, and to the intention of the 
party making it. Any other direct evidence to ex- 
plain the surmised or alleged intention of the donor 
is inadmissible. Coldectob or Moobshedabad v, 
Anund Nath Roy. Kishenmonee Dabee «. 
Anttnd Nath Roy . . W. R., F. B., 112 

28. Limitation of gift. — Words 

<c angoj a s ant an.” — The words “angoja santan ” oc- 
curring in a deed of gift would hunt the gift to the 
male issue of the donee. Bug-ola Moyee v. Bhow- 
ani Chuen Paub * . . 5 W. R., 119 

30. Qualifyingwords. — Intention 

to give whole property, — Where, from the whole 
tenor of a deed of gift, it appeared that the real in- 
tention of the donor was to pass all her property, 
qualifying words used in the deed were held not to 
control its operation. K a lee Doss Roy v. Khiboda 
Soondueee Debia . . . 16W.E., 300 

SI. , Deed professing to be a 

will. — Deed of absolute gift — A deed professing to 
be a will, hut making a gift of pioperty during the 
testator’s lifetime, — Meld to be a deed of absolute 
gift. Hubeo Soondueee Dossee v. Chundeb Mo- 
hinee Dossee . . * . 3 W. R., 200 

32. Construction of will making 

gift. — Absolute gift,— Where it was plain, as far as 
the -words of a will went, that the testator (a Hindu) 
intended to make an absolute gift of his property m 
favour of his widow and daughter, saying that after 
his death they should he proprietors, and his entire 
estate should devolve upon them, the Court held 
itself hound, with reference to the rulings of the 
Privy Council, to regard the gift as an absolute gift, 
unless it could be shown (and this was not done) that 
by the Hindu law a gift to a female meant a limited 
gift, or carried with it the effect of creating an estate 
exactly similar to the “ widow’s estate” under the 
law of inheritance. Koiuany Koeb v . Luchmee 
Peeselad ...» 24 W. R., 395 
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HINDU LAW— GI TP'S -continued. 

4. CONSTRUCTION OF GIFTS BY WILL OR 
* DEED — continued. 

S3. Nature of gift to widow. — 

Construction of will . — Held, on the construction of 
a will, that the testator did not give his widow a 
full propnetaiy right which, she could transmit to her 
daughter, so as to entitle the latter's husband to suc- 
ceed to the estate on her dying childless. Peetab 
Singh v. Khoosiae Singh . . 2 Agra, 90 

84. Absolute gift. — 

A., a Hindu, executed a dan-patro (deed of gift) of a 
talook in favour of Ins youngest wife, B wherein he 
stated — “You are my youngest wife, and your two 
sons are minors , therefore, for your charitable ex- 
penses (dan o khairath) and for the maintenance of 
your minor sons, I make a gift of the above talook 
to you. You from this day becoming possessor there- 
of, after deduction of the Government revenue, with 
the balance of the profits, will perform acts of cha- 
rity (dan o khaarath) and maintain the sons. For 
this purpose I execute this dan-patro.” A. died leav- 
ing C., a son by his first wife, two minor sons by B , 
and B. y his widow. The minor sons of B died un- 
married and without issue B. made a gift of the 
property to D , her daughter's son. In a suit by C 
against B. and JO. for a declaration of his reversion- 
ary right to the property after the death of JB , — 
Meld that the gift to JB. under the dan-patro was 
absolute. Paeitra Dasi v, Damtidar Jana 

[7 B. L. R., 697 : 24 W. R., 397, note 

85. — Alienation , Suit 

to set aside. — A., a Hindu living under the Mitak- 
shara law, executed a petition to the Collector, stat- 
ing that he was m possession of all his ancestral pro- 
perty, that his only son was dead; that he had no 
wife ; that his son had left a widow, JB., and two 
daughters, and no other children or heirs , the peti- 
tioner went on to state, “ I declare her (JB ) my heir ; 
and as, with the exception of the said _B., I have no 
other heir or malik, nor can there be any, of which 
circumstances I have already prefened information 
in my petition of 16th April 1830, and life is un- 
certain, I consequently request that the name of JB , 
the widow of my late son, be registered m the Col- 
lectorate mutation book aspropnetorandmalguzar m 
the place of my name with regard to the property,” 
&c. “Further, as of JB there are two daughters, 
who, after marriage, by the blessings of Providence, 
may be blessed with children, they and their children, 
therefore, are and will he heirs and maliks. But as 
long as I live I shall keep the management of my 
own affairs in my own hands, and look after all the 
transactions of dihat , &c, myself, as heretofore” 
JB. sold and conveyed parcels of the property. In a 
suit by her daughter's son against the purchasers for 
a declaration of his reversionary right to the proper- 
ty sold, — Meld that, under the terms of the petition, 
there was an absolute gift to JB , and that as the gift 
was not fetteied by any restrictions, the alienation by 
B was good and valid Chattae Lae Singh v 
Shewukram . 5B. L. R., 123 : 13 W. R., 285 

A contrary construction was put on this document 
m the case of Mahomed Shamsool Moda v. ShewaTc - 


HINDU I. AW— GIFT — cont imied. 

4. CONSTRUCTION OF GIFTS BY WILL OR 
DEED — continued 

Nature of gift to widow — continued . 

ram (7 B.L JB , 700 , note 14 W B , 315), which was 
a suit by a grandson of the testator against a purchaser 
from the widow to set aside the alienation ; and the 
Court held that the widow only took an estate for 
life, and aftei her the daughters took absolutely as 
joint owners. Couch, C. J., and Hitter, J (Bat- 
ley, tf., dissenting) ; and this decision was affirmed by 
the Pnvy Council. Mahomed , Shamsool Hoda v. 
Shewaeram 

[14 B. L. R., 226 : L. R., 2 I. A., 7 
22 W. R., 409 

36. Succession — A ., 

a Hindu, executed a deed of gift of eertam villages 
m favour of his wife in the following terms * — “ The 
undermentioned villages have been granted as a gift 
to the Maharani for her necessary deohn expenses ” 
The wife died a childless widow. Meld that the gift 
from her husband was for life only, and that the vil- 
lages in question were not liable, m the hands of her 
husband's heirs, to her debts Meld also the hus- 
band's beir was entitled to her moveable property as 
her heir, and that such property was m his hands 
chargeable with her debts. Sheotlhitl Ram v. 
Ram Narain Singh . , 5C. L. R., 291 

37 , Gift to daughter’s sons, 

grandsons, &c. — Claim of daughter’s daughter — 
Construction of deed of gif t — A Hindu directed his 
wife to settle eertam property after his decease 
upon their daughter. She did so by deed of gift 
(hibbauama), giving it to their daughter, “to be 
enjoyed bv her, her sons, and grandsons, &c., one 
after another ; the other heirs not to have any con- 
cern with it” Meld that the plaintiff as the 
daughter's daughter had no right to share therein 
with her brothers, the daughter's sons. Srinath 
Gangopadhya v . Sarbamangaea Debi 

[2 B. L. R., A. C., 144: 10 W. R., 488 

38. Gift to daughter with re- 

mainder to grandsons, — Bight to mesne profits 
uncollected m lifetime of daughter — Mesne profits. 
— A Hindu by a deed dated in 1840 gave his daughter, 
a childless widow, an estate for life m certain pro- 
perty, with remaindei on her death to his brother's 
grandsons The daughter was put m possession, was 
dispossessed m 1858, and died m 1862. Under the 
terms of the deed, the property then went to the sur- 
vivor of the two grandsons, who m 1864 sold his 
rights and interests m the property. In 1865 the 
purchaser bi ought a suit, and recovered possession 
from the defendants. His representatives now sued 
for mesne profits of the property from 1860 to 1865 
Meld that the plaintiffs were not entitled to mesne 
profits which had accrued due but weie uncollected 
m the lifetime of her daughter, that such mesne 
profits would go to her heirs, who would alone be en- 
titled to them Guru Prasad Rot v Napar Das 
Rot • • • 3 B. L. R., A. O., 121 

39 , Gift on contingency.— Lapse 

of gift . — By an lkrai executed by A a Hindu widow. 
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HINDU DAW — GIFT — continued 

4. CONSTRUCTION OF GIFTS BY WILL OR 
DEED — continued, 

Gift on contingency — continued 

m favour of B , a son of another wife of her deceased 
husband, after reciting that her husband had gnen 
her a talook as stndhun, but that he had not em- 
powered her to adopt a son, it was thus directed . 
“ You are the son of my co-wife ; you are still living , 
the funeral cake will be preserved to us by you , and 
on my death the talook is your rightful property 
After my death, out of the whole profits for my two 
daughters, separating by demarcation ryots with 
jummas to the extent of R200, whatever shall remain 
you shall gain ** Reid that the vesting of the gift 
was contmgent upon JS surviving A. ; and that upon 
the death of B during the lifetime of A the gift 
lapsed. Kishto Soondeby Debea v Kishtomotee 
[Marsh.., 367 : 2 Hay, 405 

40. Gift in ikrarnamah. — Sue- 

cession as heiress . — Survivorship . — An lkramamah, to 
which I K and T. X were parties, contained the 
following stipulation : “After death of me, I. AT, 
my deceased son’s widow, JD. AT, will be the heiress ; 
and after the death of me, T. AT., my estate shall de- 
volve on Mussamuts R. AT. and D AT in equal 
moieties; should both R K. and B. X die, then 
their share shall be enjoyed and appropriated by the 
surviving ladies, hut none of them shah ever be able 
to make gift or alienation to anybody. After the de- 
mise of us five ladies, Mussamut AT., daughter of my 
deceased son, R. B , and AT. AT., daughter of I. AT, 
shall he heiresses and proprietors in equal shares ** 
Reid that, according to the true construction of the 
lkramamah, AT X was not entitled to succeed as 
heiress until after the death of all the ladies, and 
therefore that her son could not, after hei death, 
claim through her while A A* was alive. Joypeo- 
kash Bhuggtjt v. Bhugwan Dass . Marsh., 589 

41. Gift of land as “kasi or 

badi.” — Reversion of gift to grantor — Canarese 
MapiUa Marriage „ — Upon the marriage of his 
daughter, a Canarese Mapilla executed to the hus- 
band a deed of gift of certain land to be enjoyed, 
but not alienated, by the wife and her issue from 
generation to generation It was recited in the dked 
that the gift was made as “ kasi or badi.” The 
former term implies that the property reverts to the 
grantor on the dissolution of the marriage, the latter 
means a gift to a bride by her relations. The wife 
died in 1877, leaving a daughter who also died before 
suit. The grantor sued the husband to recover the 
land, on the ground that it reverted to him on the 
death of his daughter in 1877. Reid that, upon the 
true construction of the deed of gift, the grantor 
could not recover. I smail Beabi v. Abdul Kadeb 
Beabi . . . .XL. R., 6 Mad., 319 

42. Gift charging profits of 

estate. — Corrody. — Settlement. —In 1845 a Hindu 
executed a document called a sanad attested by wit- 
nesses, whereby he agreed to pay to his sister, and 
after her death to her daughter, RIO per annum, 
from the produce of an estate inherited by him from 
his maternal grandmothei. Reid that a coirody or 


HINDU LAW- GIFT— continued. 

4 CONSTRUCTION OF GIFTS BY WILL OR 
DEED — continued 

Gift charging profits of estate — continued. 

charge on the profits of the estate was created, 
which bound the estate m the hands of the widow of 
the grantor. Chatti Chalamanya v Pandbangi 
Subbahha , . . X X. R., 7 Mad., 23 

43. Gift, conditional on liability 

for maintenance. — Liability of son for mainten- 
ance of family — Where a father executed a deed of 
gift m fa\ our of Ins son with the condition that the 
son should take the property subject to the same 
liability m respect of the maintenance of the family 
as it was subject to m the hands of the father, — 
Reid that this was not an obligation entered mto by 
father or son as a matter of contract, but a reserva- 
tion m the father’s gift which did not give the son a 
greater right to be maintained at the expense of the 
father, or m the family-house, than he had before 
Hureehub Mookebjee v. Raj KrsHEN Mookeb- 
jee ..... 23 W. B., 236 

44. Gift to Brahmans.— Restric- 

tion against alienation — Rule of perpetuities. — Ac- 
cording to Hindu law a restriction against alienation 
in a gift of land to Brahmans is inoperative as being 
a condition repugnant to the nature of the grant. 
Where a grantor creates a secular estate with a reli- 
gious motive, the grant does not stand on the same 
footing with a religious endowment, and is not ex- 
empt from the rule as to perpetuities Anantka 
Tibtha Chaeiab v Nagamuthu Ambalagaben 

[X I*. R., 4 Mad., 200 

45. Construction of gift as to 

quantity of estate given. — The rule as to the con- 
struction of the language in which a gift is made, in- 
dependently of the “ Transfer of Property Act,” Act 
IV of 1882 (which may, or may not, have been 
expressed so as to lay down, in favour of absolute 
■gifts, a rule more* positive), is that indefinite words of 
gift are calculated to convey all the interest of the 
grantor, it being also necessary to read the whole of 
an instrument m order to gather the intention. A 
gift being thus expressed, — “I put a stop to my 
interest in those taluqs, and withdraw my enjoyment 
thereof, and I make them over to you — Reid that 
this must be read with what preceded it, viz , “ in 
prder that you may perform those religious ceremo- 
nies, celebrate the festivals satisfactorily, and may 
provide for your own support, by having the proper- 
ty under your authority and control ,” and that the 
words of gift must be taken to be limited by the 
purpose of the gift, the whole taken together show- 
ing that the donor’s intention was that the donee 
should take the property for life only. Kalidas 
Mullice v , Kakhaya Lal Pundit 

[X Jm R., 11 Calc., 121 
LR,HX A., 218 

46. Gift to designated person. 

— Construction of will. — Bersona designata — <•?., a 
childless Hindu, by his will directed as follows 
“ And as I am desirous of adopting a son, I declare 
that 1 have adopted X , third son of my eldest brother. 
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4. CONSTRUCTION OF GIFTS *BY WILL OR 
DEED — continued. 


Gift to designated person— continued. 

My wives stall perform the ceremonies according to 
the shastras, and bring him up, and until that 
adopted son comes of age, those executors shall look 
after and superintend all the property, moveable and 
immoveable, m my own name or benami left by me, also 
that adopted son* when he comes to maturity the 
executors shall make over everything to him to his 
satisfaction . . . God forbid, but should this 

adopted son die, and my younger brother N. have 
more than one son, then my wives shall adopt a son 
of his If at that time H has not a son eligi- 
ble for adoption, they shall adopt another son of 
/S'., and the wives and executors shall perform all 
the aforementioned acts ” In a suit by one of G ’s 
■widows as heir of her husband to set aside his will, 
and recover half his property, it appeared that the 
abovementioned ceremonies had been performed by 
one widow only Held that according to the true 
construction of the will (which was established by 
the evidence) there was a gift of his property by the 
testator to a designated person independently of the 
performance of the ceremonies. Nedhoomoht De- 
* bya v. Saeoda Pershad Mookerjee 

[L. R„ 3 I. A., 253 : 26 W. R., 91 

47 . — Gift to “adopted son.”— 

Invalid adoption, — Motive for gift — Persona de- 
signata — Held , npon the true construction of an 
angikai patro, whereby an estate was given to the 
donee m virtue of his being “ adopted son w of tbe 
donor, that the gift did 'not take effect, inasmuch as 
the adoption was invalid. The distinction between 
what is description only, and what is the reason or 
motive for a gift or bequest, may often be fine , but it 
must be drawn fiom a consideration of the language 
and the surrounding circumstances Hidhoomoni 
Pebya v Saroda Pershad MooJcerjee , L R, 3 1 A,, 
253 , distinguished. Faninbea Deb Raikat v, Raj- 
eswae Das 

[I. L. R., 11 Calc., 463 : L. R„ 12 I. A., 72 

43 . — Transfer of shares m joint 

family estate by the head of the family and his sons 
to minor grandson . — Partial failure of gift, Effect 
of, — In a joint family, under the Mitakshara, consist- 
ing of a giandfather, his son, and that son’s son, m 
pursuance of a family arrangement, the fiist, with 
the consent of the second, made by deed a gift of the 
whole of the ancestral estate to the third, including 
with him possible brothers that might be born there- 
after The fathei, m lieu of his share m the ances- 
tral estate, received money for the payment of debts 
incuned by him Possession was given to the minor, 
through his mother, appointed by the deed of gift to 
be his guardian. The minor then died, and the 
mother retained possession The family estate on 
the death of the grandfather was attached by one of 
the father’s creditors who held a decree against him ; 
and m a suit to avoid the deed of gift it was held 
that the transfer to the minor having been made in 
good faith and for good consideration was valid * and 
that though the gift to possible brothers could not 


Gift to “adopted son”— continued, 
take effect, the gift by the head of the family with 
the consent of the son to the next generation of 
which the only existing member, viz,, the minor grand- 
son, was put into possession, was valid It was not a 
partition, for (according to the Mitakshara, chapter 
I, section 5, verse 31) there could be no partition 
directly between grandfather and grandson while the 
father was alive. But it was a family^ arrangement 
partaking so far of the nature of a partition that the 
father received a portion and was thenceforth totally 
excluded ; and quoad ultra, the grandfather surrender- 
ed his interest to the grandson. Rai Bishenchand 
v. Asmaida Koer 

CL Xi. R., 0 AIL, 500 : X*. R, 11 L A, 104 


49. 


Gift to a class. — Construction 


- vrub bu » wjlwww. 

of family settlement.— Rule for gift to unborn grand - 
sons . — Partial failure of gift, Effect of — Where the 
intention of a donor is to give a gift to two named 
persons capable of taking that gift, although it is also 
his intention that other persons unborn at the date of 
the gift should afterwards come m and share therein, 
the part of the gift which is capable of taking effect 
should be given effect to, notwithstanding that the in- 
tention of the donor cannot he carried out m its entirety. 
Principle in Rai Rishen Chand v. Asmaida Koer , L, 
R, 11 I A, 164 I L R, 6 All, 560 , followed. 
Semble , — As a general rule, where there is a gift to a 
class, some of whom are, or may he, incapacitated from 
taking, because not horn at the date of the gift or the 
death of the testator, as the case may he, and where 
there is no other objection to the gift, it should enure 
for the benefit of those members of the class who are 
capable of taking Soudammey Passee v Jogesh 
Chandra Putt , I, L R,2 Calc , 262, and Kher ode- 
money Passee v. Poorgamoney Passes , I. L R , 4 
Calc , 455, questioned. Ram Lal Sett v . Kauai Lae 

« U T T. T5 *19! <163 


50. ■ Conveyance by a Hindu 

without male issue . — Adoption pendente lite. 
Adoption from improper motive — Will — A convey- 
ance by a Hindu, without male issue at the date 
thereof, will bind his subsequently born or adopted 
male issue. Such issue at birth takes a vested inter- 
est m such property only as is that of their fathei at 
that time C., a Hindu Brahmm without male issue, 
executed on the 10th Septembei 1856 a bakshish- 
patra (a deed of gift) to M containing words to the 
following effect “I have given to you as gift and 
charity my property at — , together with my ^ove- 
able properly. [Here follow the particulars of the 
property.] The garden and house, &c , &c , I have 
given to yon as gift this day of my own accord, and I 
have made the same over to yon. You shall pay the 
Government assessment and village expenses, and you 
and your grandsons should enjoy the same property 
generation after generation and live in peace there. 
As long as I live I will take the profits, and you 
should maintain me as if I were one of the members 
of your family 1 have no owner- 

ship whatever m the property ; the ownership he* 
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4. CONSTRUCTION OF GIFT BY WILL OR 
BE ED — continued. 

Conveyance by a Hindu without male 
issue — continued, 

longs to yon from this day. This day I owe no 
money to anybody. Whatever property there may 
be after my death, other than that described above, 
is all given to yon. ^ No person has any claim thereto.; 
the entire ownership belongs to yon. I have given 
in writing this deed m sonnd mind and of my own 
accord.” The document was registered on the 4th 
October 1856. M was put in possession of the pro- 
perty, and managed it for some time He paid the 
Government assessment and held receipts for the 
same. On the 6th January 1858, C addressed a 
letter to the Assistant Magistrate of the place, pur- 
porting to revoke the bakshishpatra, and he (C) was 
restored to possession by that officer In 1859, M 
brought a suit (No. 446 of 1859) agamst C for the 
property. Before any decree was passed in it, (7, on 
the 6th June 1859, adopted the plaintiff, who was 
then eight years of age. The plaintiff was not made 
a party to that suit. On the 2nd April 1860 the 
Munsif made a decree m favour of M , holding that 
C. had executed the bakshishpatra and given posses- 
sion of the property to M. under it He directed the 
property to be restored to the possession of M. to be held 
according to the terms of the bakshishpatra C ap- 
pealed, but subsequently withdrew his appeal, admit- 
ting the execution of the bakshishpatra and agree- 
ing to give over the property to M. according to the 
terms of the Munsif’s decree M accordingly obtain- 
ed possession of tbe property. On the 16th March 
1874, the plaintiff brought the present suit against 
the grandson of M. {M. then being dead) for a moiety 
of the property, on the ground that C, his adoptive 
father, could not alienate more than one half of the 
property Both the lower Courts allowed the plain- 
tiff's claim, — the Court of first instance being of opi- 
nion that the document was a gift, and did not bind 
the plaintiff, and the Appellate Court holding that it 
was not a gift hut a will, and that it had been re- 
voked by tbe testafor before his death On appeal to 
the High Court , — Held that the document was a con- 
veyance and not a will, and that it vested the proper- 
ty in M , the donee, subject to a trust regarding any 
surplus that remained of the income after payment of 
the Government assessment and village expenses in 
favour of C, as long as he lived, and that the donor 
% could not revoke it, inasmuch as the document contain- 
ed no power of revocation. Held also that, inasmuch 
as the plaintiff had been adopted before the hearing 
and decree m suit 446 of 1859, and might have been 
made a party to it, but was not, be could not be bound 
by proceedings in that suit, and that he was, there- 
fore, at liberty to reopen the question whether the 
bakshishpatra was intended by <5., when executing it, 
to operate as a deed or as a will An adoption pen- 
dente lite is not to be regarded in the same light as 
an alienation pendente hie. If a legitimate son has 
been born to C. during tbe suit, such son, to be bound 
by a pending suit affecting his father’s ancestral pro- 
perty, must have been made a party, and a son adopt- 
ed during the suit is in the same position The 
one at his birth and the other at his adoption would 
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Conveyance by a Hindu without male 
issue — continued . 

take a vested interest in his father’s property ac- 
cording to the Hindu law m the Presidency of Bom- 
bay. The circumstances that C might have adopted 
the plaintiff for the purpose of endeavouring to de- 
feat the bakshishpatra, did not alter the case As a 
sonless Hindu he had a right to adopt a son, and he 
was not under any obligation to M not to adopt ; and, 
even if he had so contracted, quare, — whether such a 
contract would affect the validity of the adoption 
Rambhat v. Lakskman Chintaman 

[I. L. R., 5 Bom* 630 

5. REVOCATION OF GIFTS. 

5L Gift made under mistake of 

law. — Right to revoke gift — By Hindu law a man 
may make a gift of any of his property binding as 
against himself. Even when a deed of gift is void- 
able, on the ground of fraud, accident, or mistake, it 
is a question for the discretion of the Court whether 
cancellation or delivery up ought to be ordered. Where 
a Hindu made a gift to a person whom he said he 
had taken as his manasaputra, — Held that he could 
not set it aside, on the ground that he erred in sup- 
posing that the donee could perform his funeral rites. 
Abhachari v Rama Chandrayya , 1 Mad., 393 

52. Gift on condition . — Revocation 

of gift on failure of condition , Rower of — Under 
Hindu law if a person make a gift to another in ex- 
pectation that the donee will do some work m consi- 
deiation of the gift, it follows that if the donee fail 
to do that which it has conditioned he should do, the 
gift is revocable. Mahadeo Pundit Cheydee v. 
Badamo • . . . » 6 N. W., 5 

HINDU LAW — GUARDIAN. Col. 

1. Right op Guardianship " . . 2274 

2 Powers op Guardians . . . 2276 

See Custody of Children 
See Cases under Guardian. 

1 RIGHT OF GUARDIANSHIP 

X. Age of discretion. — Father's 

right to custody of child. — The legal age of discre- 
tion of Hindus' m India is uniformly sixteen years. 
Up to that age the father has an undoubted right to 
the custody of his male children. Re Hemnauth 
Bose . 1 Hyde, 111 

2 . Guardian of adopted son.— 

Act XX of 1864 — Natural and adoptive parents . — 
The natural father of a minor who has been adopted 
into another family is not by Hindu law his proper 
guardian when either of the adoptive parents is liv- 
ing and willing to act as guardian. The residence of 
the minor with the adoptive parents is a part of the 
consideration for their adoption of a son, and, unless 
serious ill-treatment or incompetency on their part be 
proved, they and the survivor of them aie the proper ¥ 

4 D % 
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HINDU LAW- GUARDIAN— continued 
1. BIGHT OP GUARDIANSHIP — continued 
Guardian of adopted son— continued 



3 . Guardian of daughter.— 

KqoIw Brahmin —A Koolm Brahmin is not so much 
the natural guardian of his daughter as her mother 
Modhoosoobun Mookebjee v Jabab Chundee 
Banebjee , . . - 3W.R.,194 


^ - Mother. — HMthila law — Minor. 

— Certificate of guardianship . — Under Mithila law, 
the mother of a minor is entitled to a certificate of 
guardianship m preference to the father Jus qua 
KOEB V. IiALLA NETTYA HALL 

[I. L. R. 9 5 Calc., 43 


5. Paternal grandmother.— 

Stepmother --Meld that the paternal grandmother 
hfl.s the i ight to the guardianship ot a Hindu minor, 
m prefeience to the stepmother Meld , also, m the 
present case, that the paternal grandmother, with 
the assent of the nearest male relative, had, m pre- 
ference to the stepmothei, powei to dispose of the 
minor m marriage Bam Bunsee Koomabee v 
Soobe Koomabee . 2 Ind. Jur., N. S., 193 

[7 W. R., 321 


6 . 


- Mother-in-law. — Deceased son’s 


widow.— A Hindu widow is the proper guardian of 
her deceased son’s widow in the absence of any person 
claiming apieferentialtitle to succeed to the estate of 
the latter Bai Kesae v Bai Gang a 

f8Bom.. A.C..31 


7. Husband and wife-infant 

wife — Marriage . — Accoiding to Hindu law, after 
marriage, a husband is the legal guardian of his 
wife’s person and propeity whether she is a major or 
minor. The marriage of an infant being undei the 
Hindu law a legal and complete mamage, the hus- 
band has the same right as m other cases to demand 
that his wife shall reside in the same house as him- 
self, except under special cucmnstances such as ab- 
solve the wife fiom the duty Kateebam Do- 
xanee v Genbhenee . . 23 W. R., 178 


3 . » Mother. — Dower of father to 

appoint another person — The Hindu law does not 
prohibit a father fiom appointing, by writing or by 
word, any other person than the mother to he the 
guardian of his mmoi children Soobah Piethe 
Lae Jha v Soobah Dooega Lal Jha Soobah 
DooegahLab Jha v . Neeianunb Singh 

[7 W. R., 73 

9 . Right of relatives (after pa- 

rents are dead) to custody of child.— Nearest 
paternal relatives. — Selection of guardian by Court 
—The claims of relatives to the guardianship of a 
mhaor stand upon quite a different footing from 
those of parents The neaiest paternal relatives have 
nd 1 legal right to the immediate custody of a child 
on the death of its parents. In the absence of father 
or mother or 'guardian appointed by the father, the 
selection of a guardian for a Hindu minor is to he 


HINDU DAW -GUARDIAN— continued. 

1. BIGHT OP GUARDIANSHIP— continued. 
Right of relatives (after parents are 
dead) to custody of child— continued. 

made by the Court, as it represents the ruling power. 
Kisto Kissqe Neoghy i?. Kadeb Moye DasSee 

[2 C. Ij. R., 583 

Proximity of connection.— 


10 . 

Outcast — Proximity of connection does not neces- 
sarily entitle a person to the office of guardian. A 
person out of caste is not a proper person to be the 
guardian of Hindu minors Puggoo Days v Ranah 
Days 4W.R„Mis.,3 

ID Loss of caste . — Act XXI of 

X850—Swt to obtain custody of minor from 
father who intends to marry her to an impotent man. 

A Hindu who has been deprived of caste by the 

members of his brotherhood on account of intending, 
for a money consideration, to give his infant daughter 
in marriage to a man both old and impotent, does not, 
under Hindu law, thereby forfeit his right as guardian 
to the custody of such daughter. Even if there were 
a rule of Hindu law which m such a case inflicted a 
forfeiture of such right, such rule could not, with 
reference to the provisions of Act XXI ot I860, be 
enforced. Where, accordingly, because a Hindu had 
been depnved of caste for the reason above mention- 
ed, a person sued to have the custody of the infant 
himself as her guardian in lien of her father, and as 
such to he declared empowered to arrange for her 
marriage to a suitable husband, basing his suit on 
Hindu law , — Meld that such suit was not maintain- 
able. Kanahi Bam: v Biddya Ram 

[L L. R., 1 All., 549 

• Father converted to Chris- 


12 . — 

tianity. — A father is not precluded from being 
custodian of his children by the fact that he has 
become a convert to Christianity. Muohoo v. Ar- 
zoon Sahoo . * • ® ^ • ■ R '* 9 


13. 


Immorality of father.— 

Keeping concubine — A Hindu goldsmith kept a con- 
cubine and had a family by her, and then married 
and had legitimate issue, but continued to keep the 
concubine m his house Meld that this circumstance 
alone did not justify a Court m refusing him the 
custody of his legitimate children. Jummabapudi 
Kalidas v. Attaluei Subbamma 

[I. L. R., 7 Mad., 29 


14. 


2 POWERS OP GUARDIANS 

Power of Hindu mother 

aetmg as manager for minor .—Power of alien- 
ation — . Meld that a Hindu mother, acting as manager 
of the estate of a minor, has no more authority to 
alienate or charge that estate than the managing 
member of an undivided Hindu family. Dabpat 

Singh v Nanabhai _ , QA ~ 

[2 Bom., 333 : 2nd Ed*, 306 

- — Contract made without 

authority. — Necessity for sale Under the Hindu 
law a contract made by a guardian without authority 
cannot bmd the minor Even if it xs desirable that 
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2 POWERS OP GUARDIANS-co«^«u*L 

Contract made without authority — con- 
tinued . 

a minor should have any benefit, such as increase to 
a very small income, from some undertaking or enter- 
prise, e g , obtaining a lease of certain rents, that 
circumstance Is nor sufficient to constitute a neces- 
sity for the mother and guardian to mortgage the 
minor’s ancestral property with a view to secme 
such benefit. Radha Pershad Sings v Talook 
Raj Roger . . . . 20W . B., 38 

16. Power to deal with estate of 

minor. — Minor — Act XL of 1858 — Mothei The 

mother and guardian of a Hindu minor, though not a 
guardian appointed under Act XL of 1858, when act- 
ing bond fide and under the pressure of necessity, may 
sell his real estate to pay ancestral debts and to pro- 
vide for the maintenance of the minor Soonder 
Narain v. Bennud Ram . I. L. R., 4 Calc., 76 

17. - — Minor — Mother . 

— Act XL of 1858 — The mother and guardian of a 
Hindu minor, although a certificate of guardianship 
has not been granted to her under Act XL of 1858, 
may deal with the estate of the minor within the 
limits allowed by the Hindu law. Roshan Singh 

Harkishan Singh .. I. L. R., 3 AIL, 535 

See Abkassi Begtjm v, Rajeoop Konwab 

[L L. R., 4 Calc., 33 ; 2 C. L. R„ 249 

18. Compromise made by a 

father as guardian of his natural son.— Suit 
by son to set aside compromise • — Minor adopted by 
religious celehate — C., who was the head of a Lm- 
gayat math, died in 1862, The plaintiff, who was 
then a minor, claimed through his natural father, £,, 
to he C/s heir. This claim was disputed by F, on 
behalf of his son, the defendant, who was also a 
minor. In 1863, pending legal proceedings between 
them, R, and V. compromised the dispute, and 
agreed that the math and the property appertaining 
to it should he divided between the plaintiff and the 
defendant in equal shares. In the present suit the 
plaintiff sought to set aside the compromise made on 
Ms behalf by his natural father, R., on the ground that 
R, had no authority to make it, and that there was no 
necessity for it- Held that the plaintiff’s natural 
father was his proper guardian to assert his rights, as 
adopted heir, against rival claimants, and that the 
compromise was binding. Nirv anaya v Nirva- 
naya . . . . X. L. R.» 9 Bom., 365 
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1 AUTHORITIES ON LAW OF 
INHERITANCE 

X. Law in Western India.-— Com - 

parative authority of Mitakshara and Mayukha in 
South Mahratta country — In Western India, on 
questions of inheritance, the fhst place is assigned to 
the Mitakshara, and only a subordinate, though still 
an important one, to the Mayukha, on the authority 
of the responses delivered officially by the shastus of 
the Courts and oral statements of persons learned in 
the Hindu law of this Presidency. Mahay i Kashmath 
v. Anandrav Bhaskar, unreported, commented upon. 
Krishna ji Vyanrtesh Pandurang. Pandu- 
rang v. Kbishnaji Vyanktesh . 12 Bom., 65 

2. LAW GOVERNING- PARTICULAR CASES. 

2. Mitakskara law.— Presump- 

tion where that law prevails — In the absence of all 
evidence to the contrary, a Hindu must he considered 
t to be governed by the Mitakshara law where it prevails. 

4 Jugo Bundhoo Tewaree v Kurum Singh 

[22 W. R„ 341 

— Lauds transferred to district 

having different law of succession.— Bresump ■ 
tion against change of law . — When lands situate 
in one district are arbitrarily transferred by Govern- 
ment to another having a different system of law m 


HINDU LAW — INHERIT AN CD — con- 
tinued, 

2. LAW GOVERNING PARTICULAR CASES— 
continued . 

Lands transferred to district having dif- 
ferent law of succession-continued. 
matters of succession, the owners of those lands can- 
not he presumed to change their observances with 
their districts ; the presumption being against such 
change. Prithee Singh v „ Court op Wards 

[23 W. B , 272 

4 # — Local or family 

custom — In a case where the question was as to the 
right of succession to an estate held by S , the com- 
mon ancestor of , the plaintiff and the defendant, 
which estate was formerly within zillah Beerbhoom, 
and subject to the law of the Dayabhaga, but was 
transferred to zillah Bhagulpore, the High Court re- 
fused to go into the question of the transfer, and hold 
the case was to he governed by the Mitakshara law, as 
being that m force m zillah Bhagulpore. The Privy 
Council remanded the case for a decision on the effect 
of the transfer, and as to whether the succession there- 
by became regulated by the Mitakshara law, or 
whether, by reason of any local or family custom, it 
continued to be governed by the Dayabhaga. Sheo 
SOONDOOREE V PlRTHEE SlNGH . 21 W. R., 89 

S. C., in High Court, Pirthee Singh v, SheO 
Soondery . . . . 8W. R„ 261 

5. Law governing case.— Inherit- 

ance. — Bengal or Mdhda law — The question being 
whether the succession in this case was regulated by 
the Bengal or Mitlulalaw, — Held, m accordance with 
the Court below, after an examination of the whole 
evidence, that the Mithila law was applicable. Pad- 
mwati v Doolar Singh 

[7 W. R., P. C., 41: 4 Moore’s L A., 259 

0. Dayabh ag a . — 

Mitakshara , — The question being whether the de- 
scent m the family in this case was to be regulated by 
the Dayabhaga or the Mitakshara, — Meld, upon the 
evidence, that the Dayabhaga applied to the decision of 
the cause Dibeah v Koond Luta 

[7 W. R., P. C., 44: 4 Moore’s L A., 292 

7. — Mithila law . — 

Preference of paternal to maternal knes , — Migra- 
tion . — By the Hindu law in force in Mitmla or Tir- 
hoot the right of succession vests m the descendants in 
the paternal line m preference to those in the mater- 
nal line: and such law continues to regulate the 
succession to property m a family who have migrated 
from that district but have retained the religious 
observances and ceremonies of Mithila. A suit haying 
been instituted to recover the estate of a Hindu 
Mithilese by the maternal first cousin of the last male 
proprietor who claimed to be entitled according to the 
law in force in Bengal,— Meld by the Judicial Com- 
mittee, affirming the judgment below, that, according 
to all the authorities, the shasters of Mithila were to 
govern the succession, and that by them the party in 
possession, being descended m the sixth degree in the 
paternal line, was to be preferred to one in the maternal 
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2. LAW GOVERNING PARTICULAR CASES — 
continued. 

Law governing case— continued* 

line } notwithstanding that part of the property was 
locally situate m Bengal, and that the last pxopxietor 
was domiciled there. Rtjtc he putty Dutt Jha v 
Rajundub Nabain Rae . 2 Moore’s I. A., 132 

8. Evidence showing what law 

governs family. — Inheritance — Proof of the fact 
that, m matters connected with succession, the law of 
the countiy of domicile has been adopted by a family, 
negatives any presumption arising from the obser- 
vance of ancient customs m other matters. Chundeo 
Seekhue Roy v. Nobin Soondub*Roy 

[2 W. R„ 197 

3. SPECIAL LAWS. 

(a) Coobg. 

9. - Inheritance, Law of.— Mitak* 

shara lau) — The ex- Rajah of Coorg died in Eng- 
land m 1859, leaving considerable moveable property 
which he had himself acquired and accumulated, 
chiefly by means of his pension and some ancestral 
jewels and ornaments. By his last will and testa- 
ment he left ail his property to trustees m trust to 
pay thereout certain legacies, and to divide the resi- 
due in certain pioportions among various members 
of his family. Some difficulty having arisen after 
his death regarding the distribution of his estate, the 
Court of Chancery stated a case and propounded cer- 
tain questions under 22 and 23 Viet, Cap 63, 
for the opinion of Her Majesty’s late Supreme Court 
at Fort William in Bengal, with reference to the 
Hindu law as administered by that Coiut, and so far 
as the same was applicable to the facts set forth in 
the case stated. The first and chief question pro- 
pounded was — " What school of Ilmdu law would 
govern the succession to the estate of the deceased 
Rajah, and the rights and interests of the members 
of his immediate family, with reference to the will 
and facts stated, and also supposing he had died 
without having made any testamentary disposition 
of his property ?” In answer to this question the 
Court held that the doctrines of the Benares school 
of Hindu law, as laid down in the Mitakshara, should 
govern the decision of the case regarding the succes- 
sion to the estate of the deceased Rajah, on the 
ground that the Mitakshara is the leading authority 
of Hindu law throughout Southern India, as well as 
Benares, and that the Court had no reason to suppose 
that the doctrines of the Mitakshara had been m any 
way varied or altered by any text-hook recognised as 
an authority in Coorg, although some variations pre- 
vail in various parts of Southern India, The Court 
were further of opinion that the doctrines of the 
same school of Hindu law would govern the case, 
supposing the Rajah died without having made any 
testamentary disposition of his property. The suc- 
cession to the property of a Hindu is governed by 
the laws which regulate his religious rites and cere- 
monies, and not by the domicile of himself or his 
family Login- v Princess Vtctobia Gouramma 
ob Coobg . 1 Ind, Jur. 9 O, S. ? 109 


HINDU LAW - INHERITANCE — cow- 

fanued, 

3 SPECIAL LAWS— continued. 

Inheritance, Law of— continued. 

(b) Kanaba, 

10, - — * Inheritance of 

females — Alvya Santana law — In Kanara females 
only are recognised as the proprietors of family pro- 
perty. The Aliya Santana system of inheritance 
differs only from that of Malabar m more consist- 
ently carrying out the doctiine that all rights to 
pi operty are derived from females. Munda Chetti 
v . Timmaju Hensu . . . 1 Mad., 380 

(c) Cutchi Memons. 

11, —Absence of special 

custom.— In the absence of proof of any special 
custom of inheritance, the Hindu law of inheritance 
applies to Cutchi Memona, Ashabat v, Tykb Haji 
IUiiimtulda . . L L. R., 9 Bom,, 115 

Abdul Cadur IIaji Mahomed v, Turner 

[L L. R. a 9 Bom., 158 

See. however, In be Ismael 

[I* L. R., 0 Bom., 452 

12. — — Custom, — Joint 

family, — Joint and ancestral property, ‘—Cutchi Mo- 
mens are governed by the Hindu law of inheritance 
in the absence of proof of special custom, A custom 
alleged to exist among Cutchi Mcmons of recognis- 
ing no difference between ancestral and self-acquired 
property, held not pi oved. Four brothers of the Cut- 
chi Memou community carried on trade with capital 
inherited from their lather. Large profits were made 
in the eouise of business. It was alleged that some 
of the profits were made by means of borrowed capi- 
tal, and some arose out of a commission business in 
which the capital of the Arm was not used at all ; 
and it was contended that such profits could not bo 
considered as ancestral funds. It appeared, however, 
that the entire business was earned on by the same 
Arm. There were common books, common expenses, 
and a common staff. The borrowed money was put 
into the general cash with the original capital. Reid 
that the whole property was ancestral. Augmenta- 
tions which blend, as they accrue, with the original 
estate, partake of the character of that estate. 
Moreover, the loans m question and the extension of 
business, to which they led, might have produced 
heavy losses instead of great profits, and the family 
property would have ‘been liable to debts so incurred. 
The family property, being thus subject to liabilities 
arising from the loans, was entitled to participate in 
any benefits resulting from them, Mahomed Si* 
dice v. Ahmed. Abdula Haji Abdsatae v, 
Ahmed . , * I. L. R., 10 Bom., 1 

(d) Jains. 

13 . — — Widow claiming 

separate property of husband,— lx\ the absence of 
evidence to the contrary, the rules of inheritance of 
the Jains must be taken to be the same as those of 
the orthodox Hindus in that pait of the country m 
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3, SPECIAL LAWS — continued . 

(d) Jains — continued 

Inheritance, Law of— continued. 
which, the property is situate. Therefore, where the 
widow of a Jam claimed as 'heiress of her husband, 
who was separate in estate, propeity situate m a dis- 
trict in which the Mitakshara prevails, — Held that 
she was entitled to succeed. Lalla Mahabeer 
Pershad v Kundur Koonwar 

[2 Ind. Jur., N. S., 312 : 8 W. R., 116 

14. ~ Custom — In the 

absence of proof of special custom varying the 
ordinary Hindu law of inheritance, that law is to be 
applied to Jams. Chotay Lall v Chunnoo Lall 

[I. L. R., 4 Calc., 744: 3 C. L R., 465 

Bachebi i?. Makhan Lall 

[I. L. R., 3 AIL, 55 

Lalla Mohabeer Pershad d. Kundur Koon- 
war 2 Ind. Jur., N S„ 312 : 8 W, R., 116 

15. Mitakshara law.— Absence of 

special custom — They are governed by Mitakshara law 
m the absence of custom to the contrary Bach- 
ebi v. Makhan Lae . . I. L. R., 3 All., 55 

(e) Sadhs. 

16. Inheritance, Law of. — A bsen ce 

of special custom . — Held that the Hindu law of in- 
heritance was presumably applicable to the parties, 
and the defendant had not shown that any custom 
among the Sadhs, having the force of law, prevailed 
opposed to the Hindu law. Gobi Chand v Sujan 
Khar . . . I. L. R., 8 AIL, 646 

(/) Sakuldipi Brahmins. 

17. MitaTcshara lam 

— The tribe of Biahmins called Sukuldipi living 
in various parts of Noithern India aie governed 
by the Mitakshara school of Hindu law. Ruder 
Peraash Misser v Hardai Narain Sahu 

[9 C. L. R., 16 

4 MIGRATING FAMILIES. 

^18. Hindu family migrating.— 

Presumption as to law applicable — In a case where 
a Hindu family migrates from one territory to 
anothei, if they preserve their ancient religious cere- 
monies, they also preserve the law of succession. The 
presumption is, until the contrary be proved, that- the 
family so migrating have brought with them, and re- 
tain, all their religious ceremonies and customs ,* es- 
pecially when the family is shown to have brought 
with it its own priests, who, and their descendants 
after them, continued their ministrations down to the 
period of contest. Junaruddeen Misser v Nobin 
Chunder Perdhan . Marsh., 232 : 1 Hay, 534 

S C. Ootum Chunder Bhuttacharjeb v Obhoy 
Churn Misser. Nobin Chunder Perdhan v 
Janardkun Misser . W. R., F\ B., 67 

Sgnatun Misser ia Rutttjn Mollah 

[W. R., 1864, 95 
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Hindu family migrating— continued, 

19 . Laws of origin 

and domici le — Hindu families are ordinarily go veined 
hy the law of then origin not by that of their domicile. 
The piesumption is m favour of the law of origin 
until the adoption of the law of a new domicile is 
pioved. Lukkea Debea v Gungagobind Dobey 

[W. R., 1864, 66 

Pietheb Singh v Sheo Sqonduree 

[8 W. R„ 261 

S. C. m Privy Council, where it was remanded. 

Sheo Soondureb v. Pirthee Singh 

[21 W. R., 89 

20. - — Adoption of local 

custom — Wheie a Hindu family came from the 
Punjab accompanied by their priests at a time when 
they were not governed by the Bengal law, and it was 
afterwards alleged that they were now governed by 
that law, the onus of piovmg the allegation was held 
to be with those who made it. The mere adoption of 
local customs and the obseivanecs of occasional local 
festivals and ceremonies would not prove that the 
law winch oiigmally governed a family had been sot 
aside and another law substituted. Himo Pershad 
Roy Chowdhry v . Shibo Shunkurke Ciiowdrain 

[13 W, R., 47 

See Surendra Nath Rot v. IIiramanx Bur- 
moni . . . IB. L. R,, P, O,, 26 

[10 W. R., P. C., 35 : 12 Moore’s I, A„ 81 

21. Presumption of 

importing its own laws . — Rebutting presumption*— 
The presumption that a Hindu family, immigrating 
into Bengal from the North-Western Provinces, im- 
ports its own customs and law as regulating the suc- 
cession and the ceremonies of Hindu law in that 
family, may he rebutted by showing that, except 
as regards marriage, all other ceremonies are per- 
formed accoidmg to the law of the Bengal school 
and hy Bengal priests Ram Bbomo PUNDAH v. 
Kaminee Soondery Dossbe . 6 W. R., 296 

22. — Presumption as to 

change m laiv — When a family originally migrated 
from the Mithila province to the province of Bengal, 
the presumption is that they have preserved the 
religious lights and customs presciibed by the Mi- 
takshara law, unless the contrary he proved. KOO* 
mud Chunder Roy v Seetakanth Roy 

[■W. E„ P, B,» 75 

23. Migration from 

H - W* P, to Bengal — Mitahshara and Dayabhaga 
laws — Held that, although a family migrating from 
the North-West Provinces to Bengal would ordi- 
nanly remain governed by the Mitakshara law, the 
Dayabhaga law was, under the circumstances of this 
case, applicable to a family so migrating. HeerA- 
MONEE BrAHMINEE V, NUEFABEB BraHMINBE ‘ 

[1 Hay, 292 
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Hindu family migrating — continued . 

The Privy Council, however, without deciding 
which law prevailed, seem to have doubted whether 
the decision of the High Court was correct on the 
evidence. Surendranath Roy v Hiramani 
Burmoni . . IB L, R., P. C., 26 

[10 W. R., P. C., 35: 12 Moore’s I. A., 81 

5. MODIFICATION OF LAW. 

24. Consent.— Modification of 

operation of laio — The operation of the law of 
inheritance can he modified by consent of the paities. 
Maherban Singh v. Sheo Koonwae 

[1 Agra, 106 

25, Waiver of rights 

acquired by operation of law, — Held that the plain- 
tiffs were competent to waive their right of inherit- 
ance, and that on the construction of a wa-jib-ul-uiz 
it was not designed to give the widow a right of 
inheritance m the joint estate in preference to that of 
the brothers of the deceased contrary to Hindu law. 
Dal Chund v, Soonder . . 2 Agra, 173 

26. * — Waiver of rights. 

Absence of special custom,^lnt\\Q absence of any 

evidence of special custom, — Meld that a nephew 
could not inherit the tenant-right from his uncle, 
whoso legal heirs were his sons, noi could the latter 
transfer then right of inheritance to their cousm, or 
confer on him such a light by consenting to his 
occupation of the land. Omrao Singh v Pertab 

[3 Agra, 143 

27, Conditions in wajib-ul-urz 

altering law of inheritance. — Document intend- 
ed to recot d village rights, — Conditions m village ad- 
ministration papeis, purporting to interfere with or 
alter the ordinary lules ol descent, will not be 
enforced. The law of inheritance, whether Hindu or 
Mahomedan, is a part of the law of this country, and 
as such overrides the provisions of a document which 
was not designed to record more than the rights 
of the village community Small sections of society 
cannot be allowed to make special laws of descent for 
themselves. Sarupi v, Mukh Rah . 2 N. W., 227 

28. Private arrangement.— A l- 

teration of law — A son by birth or adoption can for 
adequate reasons be disinherited j but the course of 
devolution prescribed by the law cannot Jbe altered 
by a private ariangement; on the disherison of the 
son, the son's son becomes his grandfather's lawful 
heir. Balkrishna Trimbak Tendulkar v . Sa- 
vitribai . . . I. L. R., 3 Bom., 54 

6. GENERAL RULES AS TO SUCCESSION. 

29, Preference of heirs.— Ability 

to confer spiritual benefits — Capacity to offer obla- 
tions — The rule of succession as laid down in the 
Dayabliaga, rests upon the great principle of the 
entire Hindu law of succession to property, that near- 
ness in regard to the attributed capacity and sacred 
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6. GENERAL RULES AS TO SUCCESSION— 
continued. 

Preference of heirs— continued, 
duty to confer spiritual benefits by the offering of 
funeral oblations, either immediately or mediately, 
confeis the right to mheiittempoial wealth Muttu 
Vizia Ragunada Rani Kolundapuri Nackiar 
alias Kattama Nachiar v. Dorasinga Teyar 

[6 Mad., 310 

30, — * Bengal school. 

— Oblations , Offeung of — According to the Bengal 
school of law, mhentanee goes to him who offers 
oblations to the deceased, oi to ancestors of the de- 
ceased, m which oblation the deceased would partici- 
pate. Where moie than one poison offcis such obla- 
tions, succession goes to him who offers oblations to the 
lather of the deceased, and an heir who ofTei s such an 
oblation will bo prof cried to an heir who offers obla- 
tions to the giaiulfathcr and great-grandfather of the 
deceased, Pran Nath Surma Jowaedar v, Surut 
Chunder Bhuttaoharjee 

[I. L. R., 8 Calc., 460 : 10 C, D, R., 484 

31 , . — — Meir of last full 

owner . — The rule of Hindu law is that in the ease of 
inheritance the person to succeed must be the heir of 
the last lull owner. On the death of the last full 
owner, his wife succeeds as his heir to a widow's 
estate ; and on her death the person to succeed is the 
heir at that time of the last full owner. Beoobitn 
Moye Debia v Ram Ki shore Aoitakjeh 

[3 W. R., P. C., 15 : 10 Moore's I. A,, 270 

7. GENERAL HEIRS. 

(a) Bandhus. 

32, Enumeration of bandhus.— 

Mitakshara . — The enumeration of bandhus, or cog- 
nate kindred, given in Mitakshara II, section 6, 
article 1, is not exhaustive, Gridharee Lall Roy 
v. Government op Bengal 

[1 B. L. R,, P. C., 44: 10 W. R., P. C„ 31 

Reversing decision of High Court m Government 
v. Greed haree Lal Roy . . 4 W. R., 13 

(5) Gentiles and Cognates. 

33, Preference of heirs, — 

Gentiles — Cognates. — In looking for an heu under 
Hindu law, the gentiles must be exhausted before the 
cognates are entitled to succeed. Digdayi v Bhatan 
Lal , 5 B. L. R., 448, note . 11 W. R., 600 

(c) Samanodakas, 

34, Definition of samanodakas, 

— “ Gotra” of deceased person — “Samanodakas'’ 
(or persons allied by a common oblation of water) be- 
longing to the “ gotra ” (race or general family) of 
a deceased person are, according to Hindu law, suffi- 
ciently cognate to succeed to property m default of 
parties nearer of kin. Nursing Narain v, Bhuttun 
Lall \ W. R„ 1864, 104 
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35. — Preference of to 

bandhus or bhinnagotra sapmdas . — Vatan service >, 
Alienability of beyond life-time by will — Effect of 
subsequent change in the tenure rendering it alien- 
able — The word "samanodakas/'’ meaning literally 
t^ose participating m the same oblation of water, in- 
cludes descendants from a common ancestor more re- 
motely related than the thirteenth degree from the 
propositus. One B. died childless, devising his 
entire property, including his right to receive an- 
nually a certain desaigiri cash allowance, to the 
plaintiff's husband after the death of his (testator's) 
widow, 23, A . The testator and the plaintiff's hus- 
band were great-grandsons of one K. by his son 
and daughter respectively. The plaintiff's husband 
having predeceased 12. A she made another will in 
favour of the plaintiff. Subsequently 23. A . died. 
The plaintiff, thereupon, bi ought a suit against the 
defendants, claiming the aforesaid cash allowance and 
arrears under these wills and as heir of P. The 
defendants, who were distant cousins of P, being 
related to him beyond the thirteenth degree, inter 
aha contended that the wills were invalid, as P., 
when he made the will, had only a life interest in 
the vatan, which was a service vatan, and that they 
were nearer heirs to P. than the plaintiff, who was a 
bhinnagotra sapinda or bandhu of P. Both the 
lower Courts rejected plaintiff's claim. The plaintiff 
appealed to the High Court. Held , confirming the 
decree of the lower Court, that plaintiff's claim 
should be disallowed. The alienation by will by P., 
of wbat was then a vatan held foi service being in its 
inception invalid as against his heirs, did not become 
valid because of a change m the tenure of the estate 
after his life mteiest had terminated P A, the 
widow of P , had nothing more than a widow's estate 
incapable of alienation beyond her lifetime, and, 
therefore, the wills executed by her were invalid. 
The case was one to be determined by the Hindu law 
of inheritance The defendants, though more than 
thirteen degrees removed Horn P, were included m 
the term « samanodakas," and, as such, had a claim to 
the estate of P superior to that of the plaintiff or 
her deceased husband as his bandhus. Bai Devkore 
v Amritbam Jamiatram . I. L. R., 10 Bom., 372 

30 . Collateral distant relation. 

Eight to share — A descendant of a brother of the 
original acquirer, and a descendant not less than six 
generations, are not entitled under Hindu law to a 
share of the property. Chytun Mytee v, Lekhee 
Churn Patnaik . . . 8W. R.,258 

(d) Sapindas 

37 . ~ Definition of sapmdas.— The 

Author of the Mitaksliara, m verse 3, section 5, chap- 
ter II, uses the word "sapinda" in the sense of 
"connection by particles of one body," and not m 
the sense of “ connection by funeral oblations." In 
order to determine whether a person is a ** sapinda " 


HINDU LAW - INHERITANCE — con- 
tinued. 

7. GENERAL HEIRS— continued. 

(d) Sapindas — continued 
. Definition of sapinda s — continued, 
of the propositus, withm the meaning of the defini- 
tion given by the author of the Mitaksliara in 
Ackarakanda (chapter treating of rituals), it is ne- 
cessary to see whether they are related as « sapmdas " 
to each other, either through themselves or through 
their mothers and fathers. TJmaid Bahadur v. 
Udoi Chand alias Munmun 

£L L. R., 6 Calc., 119 : 8 C. L« R., 500 

38. Preference among sapin- 

das. Amongst sapmdas the nearest sapinda excludes 
those more remote. Khettur Gopar Chatthrjejb 
®. Pooenoo Chunder Chatterjee 

[15 W. R., 483 

39. * Extent of right of succes- 

sion of sapindas. — Regarding the right of success** 
sion of sapmdas, — Held that the relationship extends 
to the sixth m descent below tire point of divergence 
of the two lines. The rule laid down by the Smriti 
Chandnka and the literal language of the Mitaksliara 
m chapter II, section 5, not followed. Parasara 
BhaTTA V. R ANGARA JA BHATTA 

[I. L. R., 2 Mad, 202 

8 . SPECIAL HEIRS. 

(d) Mares. 

40. Adopted son. — Kinsmen , — An 

adopted son represents his adoptive father, and is 
entitled to the shaie which his father would have 
obtained When be comes to share with heirs other 
than the legitimately-begotten sons of his adoptive 
father m the property of kmsmen, he takes the same 
share that they would take. IISara Mohttn Bhutta- 
ohaejee V. Kripa Moyee D^bxa . 9 W. R., 423 

41. Might of one of 

family from which he was adopted — A member of a 
Hindu family cannot, as such, inherit the pioperty of 
one taken out of that family by adoption The sever- 
ance of an adopted son fiom his natural family is so 
complete that no mutual rights as to succession to 
property can arise between them Srinivasa Ayyan- 
gar v Kuppan Ayyangar Rayan Krxshnama- 
CHAEIYAB V . KUPPANNAYYANGAR . 1 Mad., ISO 

42 — Adoptive mother's 

father — Brother — An adopted son does not succeed 
to the estate of his adoptive mother’s father in pre- 
ference to the son's son of the brother of the adoptive, 
mother's father. Chinnaeamakristna Ayyar v. 
Minatchi Ammar , . . 7 Mad, 245 

43. — — — Wtalcshara law. 

An adopted son under Dattaka Mimansa and 
Mitakshara succeeds to property to which his adopted 
mother succeeded as the heiress of her father. Sham 
Kuar v. Gaya Din . . I. L. R., I All., 255 
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HINDU DAW — INHERITANCE — con- 
tinued* 

8. SPECIAL HEIRS — continued, 

(a) Males — continued » 

Adopted son— continued* 

44. ' Succession of 

adopted son to relatives of adoptive mother — Accord- 
ing to Hindu law, an adopted son takes by inherit- 
ance from the relatives of bis adoptive mother m the 
same way as a legitimate son Mo run Moyee Detect, v. 
Begoy Kristo Gossamee, W. R B , 121 , and Chin - 
narama Knstna Ayyar v. Mmatchi Animal , 7 Mad , 
245, ovenuled Uma Sunker Moitro v. Kali Ko- 

MUL MOZUMDAR 

[I. L. R., 6 Calc., 256 : 7 C. L. R., 145 

Confirmed by Privy Council, Kali Komul Mo- 
zumdar v. Uma Sunker Moitro 

[I. L. R., 10 Calc., 232 : 13 C. L. R., 379 
L. R., 10 I. A„ 138 

Joykishore Chowdhry v. Panchoo Baboo 

[4 C. Ii. R., 538 

45. — — — * Share on death of 

one more than three generations from common ances- 
tor^ — An adopted son is not precluded from inheriting 
the estate of one related lineally, although at a 
distance of more than three generations from the 
common ancestor. Mokundo Lall Roy t>. Bykunt 
Nath Roy 

[I. L. R., 6 Calc., 289: 7 C. L. R., 478 

4& * . Collateral inherit- 

ance . — An adopted son inheriting collaterally along 
with collateial hens is entitled to receive the same 
share as the other heirs. The Dattaka Chandrika, 
section 5, paragraphs 24 and 25, cannot be constiued 
as an express text limiting the share of an adopted 
son inheriting collaterally to half the share taken by 
the other collateral heirs Dinonath Mookerjea v . 
Gopal Chunder Mookerjea 

[8 C. L. R., 67 : 9 C. L. R., 379 

47, — — Succession of 

adopted son of one daughter and natural son of 
another . — Grandfathers estate . — The adopted son of 
one daughter shares equally with the natural son of 
another daughter m the inheritance left by his mater- 
nal grandfather. Uma Sunker Moitro v. Kali Ko- 
mul Mozumdar , J. L . JR., 6 Calc 256, followed. 
Surjg Kant Nundi v . Mohbsh Chunder Dutt 

[1 L, R., 9 Calc., 70 

48, Affiliated son.— Custom of 

illatam . — Beddi caste ofNellore. — Under the custom 
of illatam (affiliation of a son-in-law) which obtains 
among the Reddis or Pedda Kapu caste of Nellore, 
the illatam son-in-law does not thereby lose his rights 
of succession to the estate of his natural father's di- 
vided brother. Balarami Reddi v. Pera Reddi 

[I. Ii. R., 6 Mad., 267 

49, Brother’s daughter’s son.™ 

MitaJcshara laic. —A brother's daughter's son suc- 
ceeds as heir, under the Mitakshara, m the absence 
of neaier heirs. Dxjrga Bibee v Janaki Pershah 

[10 B. Ii. R., 341 : 18 W. R„ 331 
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tinued . 

8 . SPECIAL IIEIRS— continued. 

(a) Males — continued . 

Brother’s daughter’s son— continued. 

50. — t Great-grandson 

of paternal grandfather — By the Hindu law the 
great-grandsons of the paternal grandfathei are en- 
titled to succeed as heirs to the deceased proprietor, and 
are to be preferred to the brorkei's daughter's son, 
because, although the formei can offer hut one obla- 
tion and the latter two, yet that offered by the former 
is offered to a paternal ancestor, and is, therefoie, of 
superior religious efficacy to those offeied by the latter, 
which aie to maternal ancestors only. Gobind Pro- 
shad Talookdar v. Mohesh Chunder Surma 
Giiuttuck . 15 B. L. R., 35 : 23 W. R., 117 

See In the matter or Oodoy Churn Mitter 

[I. L.R., 4 Calc., 411 

And Juggut Narain Singh v. Collector or 
Manehoom . I, L. R., 4 Calc., 413, not© 

51* Bengal school of 

Hindu lam . — Sapinda, — According to the Bengal 
school of Hindu law a brother's daughter's son is a 
sapinda, and is, therefore, a preferable heir to the 
great-great-great-grandfather's great-greai-groat- 
grandson. Digumber Roy Chowdhry v. Moti 
Lal Bundopadhya 

[I. L. R., 9 Calc., 563 : 12 C. L. R., 204 

Contra , Chooral Monee Bose v. Prosonno Coo- 
mar Mitter . . . .1 W. R., 43 

62. — Brother's son’s daughter’s 

son. — Brothers son’s son’s son.—’ The right of in- 
heritance of a brother's son's daughter’s sou is infe- 
rior to that of a brother's son’s son's son. Kashejs 
Mohun Roy v. Raj Gobind Chuckerbutty 

[24 W„ K., 229 

53. Cousin.— Uncle’s son * — Child- 

less daughter . — According to the Hindu law, an 
uncle's son succeeds m preference to a childless 
widowed daughter, Taramonee Gooptea v Luk- 
heemoneb Dassea . Marsh., 29 : 1 Hay, 67 

[1 Ind. Jur., O. S., 22 

54. ; Cousin m third 

degree . — Held that a cousin in the third degree has 
no right of inheritance m the presence of cousins m 
the second degree. Mahabekr Persad v. Ram 
Surun 3 Agra, 6 

55 . — Daughter’s son. — Brother’s 

son — A daughter's eon is one of the nearer sapmdas, 
and in the hue of heirs before a brother’s son accord- 
ing to Hindu law. Krishnamma v. Papa 

[4 Mad., 234 

56. — ■ Under the Hindu 

law, where property is proved to be a separate and 
divided property, the daughters and daughter’s son 
are the legal heirs entitled to it, and not more remote 
relations to the deceased. Buryar Singh v. Hunwek 

[2 Agra, 166 
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tinued 

8. SPECIAL HEIRS —continued 

* (a) Maues^— continued. 

Daughter’s sou — continued . 

Golab Koonwer v. Shib Sahai 

[2 Agra, 54 

and Himunohull v. Makaraj Sing-h 

[1 Agra, 210 

57. Death of widow 

of last male proprietor — A daughter’s son is on the 
death of the widow of the last male proprietor a pre- 
ferable heir to descendants m the third or fourth 
remove Himttnchull v. Maharaj Singh 

[1 Agra, 210 

Bijeyae Singh v. Hunsee . 2 Agra, 166 

58 . — * : Xaw Benares. 

— Eeld that, according to Hindu law current at 
Benares, the daughters’ sons inherit m default of 
qualified daughters, and that if there he sons of 
more than one daughter they take per capita, and 
not per stirpes . Ram Sawruth Pandey v Basdeo 
Singh . . . 2 Agra, 168 

So m Madras Muttu Vizia Ragunada Rani 
Kolundapubi Nachiar alias Kattama 
Nachiar v. Dora Singha Tevar 

[6 Mad., 310 

59. Succession to cul- 

tivator — Distant relation, — A distant relation (such 
as those who are called distant sapindas and samano- 
dakas) of a deceased ryot is not entitled to succeed 
by inheritance to the cultivation of a hereditary ryot 
Eeld, with reference to the above principle, that the 
son of the daughter is too remote to succeed to the 
tenure of cultivating occupancy held by his maternal 
grandfather. Ram Suren Soeool v. Sheorutun 
Koormee , . .2 Agra, Pt. II, 166 

60 . — — • Mother’s sisters. 

— According to Hindu law, a deceased daughter’s 
son has no right of inheritance to the estate of his 
maternal grandfather during the life of any of his 
mother’s sisters. Ramdan v Beharee Lall 

[1 N. W., 114: Ed. 1873, 200 

6L MitaJrshara law 

— According to Mitakshara law a daughter’s son 
takes his maternal grandfather’s estate as full pro- 
prietor, and on his death such estate devolves on his 
heirs and not on the heiis of his maternal grand- 
father His gotiaja-sapmdas, or the persons related 
to him through his father, have, therefore, prefer- 
ential right to succeed him to the persons related to 
him through his mother. Sibta v Badri Prasad 
[I. L. B., 3 AH., 134 

02. — Adopted son of 

daughter — Brothers — According to Hindu law a 
person cannot succeed as the adopted son of a daugh- 
ter who has brothers alive, and who cannot be an ap- 
pointed daughter if she had brothers when she married. 
Her can he succeed as claiming under a bought son 
Yacherbddx Chinka Bassavapa v, Yachereddy 
GowbapA . , 5 W. R., P. C.» 114 
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tmued . 

8. SPECIAL HEIRS — continued* 

(a) Males — continued. 

Daughter’s son— continued, 

63. 1 Great-grandson, 

— A daughter’s son does not inherit where there is 
a gieat-grandson of the deceased alive Gooroo- 
GOBINDO CHOWDHRY V HUREE MADHUB ROY 

[Marsh., 398 : 2 Hay, 401 

, 64. — Estate of ma + 

temal grandfather — Daughter — A suit hi ought 
against K , the widow of R a Hindu, by the repre- 
sentatives of R,’$ brothers, E and P , for possession 
of Ins estate, ended m a compromise by which the 
defendant recognised the plaintiffs’ rights, and con- 
ceded that the family was joint. After K.’s death, 
M a daughter of R., brought a suit on her own 
behalf against the above-mentioned plaintiffs for pos- 
session of her father’s estate, hut afterwards with- 
drew her claim Subsequently 8 , M’s son, who had 
been horn after K.’s compromise, brought a suit 
against M and the representatives of II and P. to 
recover possession of the estate, on the allegation that 
the family being a divided one, he was entitled, 
under the Hindu law, to succeed to such estate, and 
that both the compromise entered into by AT. and the 
withdrawal of the former suit by M. were in fraud of 
his succession, and did not affect his rights. The 
Court of first instance found that the plaintiff was 
entitled to succeed to the estate, but that, his mother 
being still alive, he was entitled to possession after 
her death only, and, upon these findings, gave him a 
decree declaring his right to possession on M’s 
death. The lower Appellate Court le versed the 
decree, holding that the compromise entered into by 
K. was conclusive against the plaintiff’s claim, and 
also that, during his mother’s lifetime, he had no 
locus standi to maintain the suit. Per Mahmood, 
J that the plaintiff’s rights as a daughter’s son 
(which were not affected by his birth having taken 
place after his maternal grandfather’s death) did 
not entitle him, undei ordinary circumstances, to 
succeed to his maternal giandfather’s estate in a 
divided Hindu family, during the existence of a 
daughtei, whether she weie his own mother or Ins 
maternal aunt and that the claim for possession 
was therefoie lightly dismissed. Amtrtolal Bose v. 
RajoneeJcant Mittei , 15 B L R., 10 , Sibta v Badri 
Prasad , I L R ,, 3 All „ 134, and Bmjnath v Ma * 
habir, I L R ,1 All , 6 08, referred to. Sant Kumar 
« Deo Sa:gan - - I. L. R., 8 All,, 305 

65. * — * " Estate of son* 

less Hindu — In the case of a sunless Hindu, his 
separate estate devolves, m the first instance, upon M» 
widow or widows, and thereafter upon the daughter 
or daughters, and it is not till the death of the 
daughter that the daughter’s son’s right of inherit- 
ance initiates ; and the death of a daughter’s son 
antecedent to the death of a daughter would prevent 
the estate from devolving upon the sdn of such 
daughter’s son. Dharup Nath v. Gobind Saean, 
Gobind Sarah v , Dharup Nath 

[I. Ii, B., 0 AH, 814 
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tirned 

8. SPECIAL HEIRS — continued, 

(a) Maxes — continued . 

66 . Father.— Law in Gujarat. — 

Mother —In Gujarat the right of succession to the 
estate of a Hindu who is separate m interest, and who, 
at his death, leaves a father and mother, but no issue 
01 widow, devolves upon the fathci, m preference to 
the mother Khodabhai Mahiji v. Bahdhar Daxa 

[I. L. R., 6 Bom., 541 

67. Father’s brother’s da ugh" 

ter’s son. — A father’s brother’s daughters son 
cannot mheiit accoidmg to Hindu law. Gobind o 
Hureekar v Woomesh Chunder Roy 

[W. R., F. B., 176 

Raj Gobind Dey v. Rajessttree Dossee 

[4 W. R., 10 

68. Sapmda. — A 

father’s hi other’s daughter’s son is entitled to be re- 
cognised as an heir according to the Hindu law cur- 
rent in the Bengal school. Guru Gobind Siiaha 
Manual v , Anand Lao Giiosk Mazumdar 

[5 B. L, R„ F* B., 16 : 13 W. R., F. B., 49 

69. — * Spiritual benefit 

—Fathers father's brother* s son .-— The father’s 
father’s brother’s son of a deceased person stands 
nearer to him in right of succession than his fathei’s 
brother’s daughter’s son ,* the former is therefore pre- 
ferentially entitled, on the death of the deceased 
person’s widow, to a certificate under Act XXVII of 
18G0, enabling him to collect the debts due to the 
estate. Gopal Chunder Nath Coondoo v Hari- 
bas Chini . „ I. L. R., 11 Calc., 343 

70. Father’s sister’s son. — Great- 

grandson of great-great great-grandfather. — A 
father's sister’s son docs not inherit when opposed 
to the great-grandson of the great-great-great-grand- 
father of the deceased. Jibnath Singh v, Court op 
Wards . . 5B.L.R, 442 : 14 W. R., 117 

S, C, on appeal to Privy Council 

[16 B. L. R., 190: 23 W. R., 409 
L. R„ 2 I. A., 163 

71. Grandson. — Mitakshara law 

Under the Mitakshara law, a grandson (his father 
being dead) shares equally with a son the self-ac- 
quired property of the grandfather. Luohomun Per- 
shad ©. Debee Pershad . , 1 W. R., 317 

72. — — — e< Sons ” as used 

in the Mitakshara . — The term “sons” used ux 
Mitakshara, chapter II, section 4, § 7, and section 5, 
§ 1, does not include grandsons Suraya v. Laksh- 
minarasamma . . I. L. R,, 5 Mad., 291 

73. Grandson of brother.— ■Mi- 

takshara law — Under the Mitakshara law a brother’s 
grandson may be an heir. Oorhya Kooer v. Rujoo 
NyeSookool .... 14 W. R., 208 

Kukeem Chand Gusain v . Oodung Gusain 

[6 W. R„ 168 
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tinned. 

8. SPECIAL HEIRS— continued, 

(a) Ma continued. 

Grandson of brother— continued 

74. — — Lato in Madras 

Presidency — Paternal molds son. — According to the 
Hindu law of succession current m the Madras Pre- 
sidency, a paternal uncle’s son succeeds to the in- 
heritance before a brothei’s giandson Sir ray A v. 
LaksHminarasamma I. L. R., 6 Mad., 291 

75. Grandson of maternal 

grandfather’s brother. — Accoidmg to Hindu law 
the giandson of a biothei of a grandfathei of the 
deceased is hen to his piopeity m default of nearer 
hens Braja Kishok Mitter Mozumdar d, Radha 
Gobind Durr 

[3 B. L. R., A. C., 436 : 12 W. R., 339 

70 , — Grandson of mother’s mater- 

nal uncle. — Bandhu.— According to the Hindu 
law ot succession m force in tin* Madias Presidency, 
the grandson of the maternal undo of the deceased's 
mother is in the line of heirs. Ratnasubuu iu Pon- 
nappa . . . , I, L. R», 6 Mad., 69 

77. Great-grandson.— Son of son** 

son, — Daughter's son . — According to the Hindu law of 
descent, the son of a sou’s son is preferred, m the 
order of succession, before a daughter's son. Gookoo- 
GOBINDO OllOWDHRV V. UuilttKJiM IDllini ROY 

[Marsh., 398 ; 2 Hay, 401 

78. Sons of grand- 

daughter. — According to the Hindu law which prevails 
in Madias, the sons of a granddaughter 8 are excluded 
from the inheritance, The plaintiff brought a suit 
tor a moiety of the estate of his deceased second 
eousm, who left no issue or nearer kindred, claiming 
through his maternal great-grandfather. Held that 
the plaintiff was not entitled to inherit the estate of 
the deceased. Kisben Lala v. J a valla Prasad 
Lala 3 Mad., 346 

79 . Great-grandson of great- 

great-great-grandfa ther. — Mi taksham law , — 
Great-grandson. — Bandhu . — Gentiles — Father *$ 
sister's son. — The great-grandson of the great-great- 
great-grandfather of the deceased is, according to 
the Mitakshara, a nearer heir to the deceased than 
his father’s sister’s son. Jibnath Singh v. Court 
oe Wards . 5B.L, R„ 442 : 14 W. R., 117 

S, C. on appeal to the Privy Council 

[16 B. L. R., 190 ; 23 W. R., 409 
L. R„ 2 L A., 163 

80. Great-great-grandson of 

grandson. — Samonadaka. — JJ. } being the grandson's 
great-great-grandson of the common ancestor, who 
was the ninth in ascont from AT., deceased, was 
reckoned as a samonadaka and among the heirs of K. 
Kalian Singh v . X’ankuar , 7 N. W. t 338 

81. Gr eat-gr ea t-gre at-gr a ndson 

of great-great-great-grandfatixer.^Af//,«^^am 

taw . — Gentiles . — According to the Mitakshaia the 
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8. SPECIAL HEIRS — continued. 

(a) Males — continued . 

Great-great-great-grandson of great- 
great-great-grandfather — continued 
great-great-great-grandson of the great-great-great- 
grandfatber of the deceased is entitled to succession 
as one of the gentiles Byka Ram Singh v. Agae 
Singh . 5B.L. R., 293: 14: W*. R., B. C., 1 
[13 Moore’s I. A. s 373 


82. Half-brothers.— Brokers of 

the whole-blood and of the half-blood .— By the 
Hindu law current m Bengal a brother of the whole- 
blood succeeds in the case of an undivided immove- 
able estate m preference to a hi other of the half- 
blood Overruling Tiluck Chunder Hoy v. Raw 
Luckhee Dossee , 2 W. R , 41 ; Koylash Chunder 
Sircar v Gooroo Churn Sircar , 3 W. R., 43; 
Gooroo Chum Sircar v. Koylash Chunder Sircar , 
3 TV R„ 93. Rajkishobe Lahooby v. Gobinl 
Chundeb Lahooby. Rammoney Dossee v. Gobind 
Chundeb Lahooby 

[I. L. R., 1 Calc., 27 : 24 W. R., 234 
Ishen Chundeb Chowdhby v. Bhysub Chun- 
dee Chowdhby . . . 5 W, R„ 21 


83. — Nephew of half - 

blood — Brothers of whole and half blood .— A 
nephew of the half-hlood is excluded from succession 
by brothers of the whole and half blood Peithee 
Singh v. Coubt or Wards * 23 W. R., 272 


84. - — — Brothers of 

whole and half blood . — Where two uterine brothers 
and a half-brother are members of a pint Hindu 
family, and one of the two former dies, the brother 
of the half-blood is not entitled to receive anything 
out of the share of the deceased. Cheyt Nabain 
Singh v. Bunwabee Singh . 23 W. R., 395 

85. • Rule of succes- 

sion as between relatives of the whole-blood and 
half-blood — Brothers . — Brothers 9 sons. — Collater- 
als — The plaintiffs (along with others not parties to 
the suit) were relations of the half-blood to the 
propositus, and the defendants were his relations of 
the whole-blood; hut, counting from the ancestor, 
the plaintiffs were sapmdas of the fifth degree, and 
some of the defendants sapmdas of the sixth, and the 
restsapmdas of the seventh degree of the propositus 
Held that there not being any special provision m 
the Mitakshara or the Mayukha in respect of persons 
of the half-hlood other than brothers and their sons, 
the general rule applies, that the nearest sapinda 
succeeds m the absence of special local custom to the 
contrary, and, therefore, the plaintiffs were the heirs 
of the propositus to the exclusion of the defendants 
or any of them. Samat v. Amba 

[I. L. R., 6 Bom,, 394 


86. — D ay abh a g a 

law — According to the Dayabhaga a brother of the 
whole-blood m a ;joint family succeeds in preference 
to the brother of the half-hlood to the share of a 
deceased brother, Rajkishore Lahoory v. Gobind 
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(a) Males— continued. 

Half-brother a — c o ntmued , 

Chunder Lahoory , I L. R., 1 Calc., 27 * 24 TV. U., 
234, approved. Sheq Soondaby v Piethee Singh 
[L, R., 4 I. A„ 147 

87. —Sons of half-sisters* 

— Succession to estate of deceased brother — JBtalf - 
blood and whole-blood — Under £he Bengal school 
of Hindu law, sons of sisters of the half-blood are 
entitled to succeed equally with sons of sisters of the 
whole-blood to the property of a deceased brother. 
Bholanath Roy n. Rakhal Dass Mukherji 

[I. L. R., 11 Calc*, 69 

88. — Husband.— Chid less wife.— 

Gift at marriage —If a Hindu wife dies childless, 
all property given to her by her father at the 
marriage (“before tbe nuptial fire”) goes to the 
husband " Given before the nuptial fire” is only a 
term to signify all gifts during the continuance of 
the marriage ceremonies. Bistoo PEBSnAD Ru REAL 
v . Radha Soonleb Nath . . 16 W. R., 115 

89. . Husband, Heirs of.— Child- 

less icidow — Nagar Vissa Vania caste. —Property 
inherited from her deceased husband by a childless 
widow amoM v the Nagar Vissa Vanias, at her death, 
intestate, d#$Lves on the relations in blood, on the 
mother’s side, of the husband in preference to the 
heirs and next of km of the widow. In the goods 
or Nathibai. JTaikisen Das Gopal Das Har- 
risen Das Hullodhar Das . I. L, R*, 2 Bom*, 9 

90 . — - Nephew .— Mitakshara law . — 

Under the Mitakshara a nephew succeeds, not as the 
heir of his father, hut as the direct heir of his uncle. 
Brojo Mokun Thakur v . Gotjbee PMBSHAT) 
Chowdhby . . . * , 15 W. R*, 70 

91. In default of 

brothers, brothers’ sons succeed, taking according to 
numbers, and not by representation as grandsons; 
but brothers’ sons are totally excluded by the exist- 
ence of brothers. Bbojokishoree Dossi v. Srer 
Nath Bose . . . , 9W,B, 463 

92. — Brother . — Joint 

undivided family — Where, m an undivided Hindu 
family living under the Mitakshara law, a person 
dies without leaving issue, but leaving a brother and 
a nephew, the son of a predeceased brother, the latter 
is not excluded from succession by the former* 
Bhimux Doss alias Lall Baboo v. Choonre Ball 

[I. L. R„ 2 Calc,, 379 

93. — - Property pur- 

chased by widow benami for a relation * — Stepson. 
— A stepson made over property to his stepmother 
for her support. Out of the produce she bought pro- 
perties for her nephew in the namos of other parties, 
Keld, under the circumstances, that the purchased 
property, on her death, wont to the nephew and not 
to the stepson as heir of her husband. CHANDRA- 
nath Roy v Ramjai Mazumdar 

[6 B. L, R„ 303 : 15 W* K., P. 0„ 7 
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94 . , — Succession to 

cultivator . — On the death of a ryot having right of 
occupancy, a nephew may succeed to his holding by 
right of inheritance if he were residing with him in 
the village, and not elsewhere. Doobga Pershad 
v. Dooohtjb Pershad . . .3 Agra, 188 

95. — . — . — Succession to 

tenant right — Custom. — In the absence of any evi- 
dence of special custom, a nephew cannot inherit the 
tenant-right from lus uncle, whose legal heirs were 
his sons. Ombao Singh v. Pebtab . 3 Agra, 143 

90 . — Interest of mem- 

bers m share that lapses — Though a Hindu family 
may be pint and m union, all the members do not 
necessarily share in a portion that may lapse,— e.g., a 
brother's son takes his own share as well as the 
lapsed shaie of a brother's son in preference to the 
grandsons of another brother. Madho Singh v. 
Bindessery Roy . . .3 Agra, 101 

97 . — — Separated son. — Father’# wi- 

dow. — Inheritance not subject to obstruction. — Under 
the Mitakshara law a divided son (no undivided sons 
surviving) is entitled to succeed to his father's share in 
preference to his father's widow. The son's right of 
inheritance under Hindu law is distinguished from 
that of all other heirs in that it is a pratibandha," 
not liable to obstruction, and the functions assigned 
to the son, and the character ascubed to him m the 
religious system of the Hindus, explain the prefer- 
ence in the succession accorded to him Ram A3? pa 
Naicken v. Sithammal . I. D. R., 2 Mad., 182 

93 . Relinquishment of 

share by son. — Disherison. — 1 Private arrangement 
— Widow.— Separated son — The effect of a Hindu 
son relinquishing for a sum of money lus share in the 
property of his father, natural or adoptive, and 
agreeing not to claim it during or after his 
father's lifetime, is to place him in the position of 
a separated son. The relinquishment does not amount 
to disherison. If, therefore, the father on such relin- 
quishment makes an alienation of Ins estate, it will 
take effect, but otherwise his separated son will 
inherit in preference to his widow, Balkbishna 
' Tbimbak Tendttleab v . Savitbibai 

[I. D. R., 3 Bom,, 54: 

90. . - * Mitahshara. — 

Partition. — Right of son, born after partition, to 
father’s property , — The property acquired by a Hindu 
governed by the law of the Mitakshara after a parti- 
tion has taken place between him and his sons devolves 
on his death, when he leaves a son born after parti- 
tion, on such son, to the exclusion of the other sons. 
Nawal Singh v. Bhagwan Singh 

[I. D. R., 4 AIL, 427 

100, —■ —» Sons of a separated brother. 

— Vyavahara Mayuhha, oh. zv., sec. 8. — Widow of a 
united brother’s son. — The sons of a separated brother 
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Sons of a separated brother — continued . 
inherit in preference to the widow of the son of an 
undivided brother. Nahaxohand Hababohanb v. 
Hemchand . . , I. D. R., 9 Bom., 31 

101 . Separated brothers. — 

United brother — Survivorship , Right of — Two 
Hindu brothers who hold the ancestral estate m com- 
mon with a third brother may nevertheless hold self- 
acquired propei ty in common between themselves in 
such a manner as to give a right of survivorship 
to one of themselves. Leaving out of the question 
the survivor's right to succeed, and looking at the 
half share of the deceased brother as having been 
held separately on his own account, his heir m respect 
of that property would bo his widow, and during her 
lifetime the thud brother could have no right of 
succession. Sham JMabain v . Court of Wards 

[20 W. R,, 197 

102 . - Reunion. — Succession of re- 
united members.— In a Hindu family, when, after 
partition, certain members of the family reunite, — 
Meld that if a reunion actually takes place between 
the proper parties, their representatives and descend- 
ants, however remote, will remain joint until a fresh 
partition takes place. The members of the reunited 
family and their descendants succeed to each other, 
to the exclusion of the members of the unnHSoeiaimi 
or not reunited branch. Tara Ohand Ouosr 
Pubum Looxtiw Ghosr 

[5 W. R., 249 : 1 Ind. Jur* N. S., 207 

103. — * — * — — * — - Requisites for 

proof of reunion.— According to Hindu law, mere 
living together in one residence or joint trade does 
not constitute a reunion after partition, hut there 
must he junction of estate. When such reunion is 
satisfactorily established, Courts are bound to give a 
preference to the reunited parceners to the exclusion 
of tho members or their issue who have not been so 
reunited. Gobax Chundra Daghobia v. Kenabam 
Daghoeia 7 W, R., 85 

104. — ■■■ Separated bro- 

thers. — A., one of four brothers in joint possession of 
ancestral property, separated himself in food, worship, 
and estate, leaving his three brothers jointly possessed 
of their undivided three-fourth shares. A died un- 
associated, leaving a son and heir, M. Tho three 
brothers continued and died associated, two without 
heirs, and a third leaving a son and heir, C. JMd 
J3. had no claim to any part of the undivided three- 
fourth shares as against C who took tho whole ab- 
solutely. Jab ijb Chunber Ghose v. Bknodbehaby 
Geose 1 Hyde, 214 

105. ■ ■ 1 ' 1 ‘ ■ — Reunion of de- 

scendants of members. — Reunion not affecting inherit- 
ance. — iTe/dthat after separation reunion in order t o 
affect the inheritance must be made by the parties, or 
some of them, who made the separation. If any of 
their descendants flunk fit to unite they may do so - 
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but such a union is not reunion m the sense of the 
Hindu law, and does not affect the inheritance 
Visyanath Gungadkur v. Krishnaji Gunesh 

[3 Bom., A. C., 69 

100, — Separated bro- 

ther —Of three brothers forming together a joint 
Hindu family, one separated himself therefrom, and 
died leaving a son, the plaintiff The other . two with 
their families remained joint one died leaving a son, 
the defendant , the other died leaving a widow. On 
the widow’s death this suit was brought to establish 
the plaintiff's right as one of the two next revei sionary 
heirs. Beld that a separated brother does not 
inherit, and that the defendant was alone entitled to 
succeed Quare, as to the effect of reunion in in- 
heritance Kesabram Mahap attar v. Nandkishor 
Mahapattar 

[3 B. Xi. R, A. C., 7 : 11 W. R, 308 

107. — Separated and 

reunited brothers — Widow. —A. Hindu died leaving a 
widow, a brothei, and two nephews, the plaintiff and 
the defendant The brother was the defendant's 
father, he and the widow weie since dead, the widow 
having died in the brother's lifetime The plaintiff 
claimed to he entitled to a moiety of the estate of the 
deceased by inheritance. The defendant claimed 
the whole on the ground that the deceased lived as a 
reunited or associated brother with his (the defend- 
ant’s) father, whereas the plaintiff was the son of a 
separated brother of the deceased. Held that the 
material issue to be tried in the case was whether the 
widow lived m a state of reunion with the defendant, 
as her husband had done with the defendant's father, 
or whether she at the time of hei death lived separate 
from him though m the same family house Ram- 
hari Sarma v Trihxram: Sarma 

[7 B. L. R., 337: 15 W . R., 442 

108, — — P resumption — 

Marriage of daughter into another family — A parti- 
tion having taken place among three bi others, A., B , 
and C, the membeis of a joint family, two of the blo- 
tters, A. and B , subsequently reunited A died leav- 
ing two grandsons On the death of B leaving a 
daughter, who mamed hut subsequently died without 
male issue, the grandsons and the sole lepiesentative 
of <7, who also had died, claimed to he entitled as one 
of the reversionary heirs of B to one-thud of his pro- 
perty Eeld that the daughter of B having mamed 
into another family, no presumption could he drawn 
from the reunion of A and B that the coparcenary 
continued as between the descendants of A and B 
up to the death of B ’$ daughter Erodes h Sen v 

KAmini Mohun Sen . . 10 C. L. R, 161 

109. Sister’s daughter's son.— 

Inheritance — Mitahshara — Sister’s daughters son. 
— A sister's daughter's son is an heir accoiding to the 
Mitahshara. TJmaid Bahadur v. Udoi Chand 
alias Munmttn 

[I. li. E., 6 Calc., 119 ; 6 C. L. E., 500 
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110. Sister's son.— Mitahshara —In 

the absence of nearei relatives a man may ho heir to 
his mother's biother as regards property subject to 
the Mitahshara. Amrita Kumari Debi v Lukiu- 
narayan Chuckerbutty . 2B.L. R., E. B., 28 

S C. Omrit Koomaree Dabee v. Luokhee 
Narain Chuckerbutty 10 W. R. s E. B„ 76 

111. — — - — Mitahshara and 

Mithila law.— -A sister's son, except in Bengal, is no 
hen according to the Mitakshaia or the Mithila 
school. Jowahib Rahoot v. Kailassoo 

[1 W. R., 74 

112. — — - ■■ - — A sister's son is 

not an heir according to law. Bheem Ram Chuck- 
ERBUTTY V. HUREB KiSHORB ROY 

[1 W. B., 359 

113. — Death of last 

female heir of uncle — If a sister’s son is ahvo at the 
death of his uncle's last pieceding female heir who 
succeeded to the property, ho takes the succession. 
Seeta Ram Gossain v. Eakeer Chand Cuuoou* 
bdtty . . 15 W. R., 433 

See Rashbeharee Roy v . Kim aye Churn 

[W, E., 1864, 223 

114. Mother’s sister*# 

son — According to the general principles of Hindu 
law a sister's son is a preferential heir to a mother's 
sister's son, as being capable of conferring greater 
spiritual benefits upon the soul of the deceased, 
Gonesh Chunder Roy v. Nil Komul Roy 

[22 W, R., 264 

115. According to 

the Mitahshara a sister’s son caftnot inherit. Tha- 
koorain Sahiba v. Mohun Lall 

[7 W. R., P. C., 25 : 11 Moore’s I. A., 386 

116. — - 'Lam %n Madras. 

—According to the Hindu law m lorce m the 
Madias Presidency, a sister's son does not inherit. 
Doe d Kullammal v. Kuppu Pillai 

[1 Mad,, 85 

117. * Bandlm.— Ac- 

cording to the Hindu law of succession in force in 
the Madras Presidency, a sister's son is in the line of 
heirs, Semble , — He is a baudliu. Cxuslixani Tniu- 
PATI RyANINGARU V. SURANRNI VeNCATA GoPAUA 

Harasimha Rau . .6 Mad., 278 

118. — — — Sapinda.— A 

sisters son does not succeed as a sapinda. Strini* 
vasa Ayyanoar v. Rengasami Ayyangar 

[1. 1». B., 2 Mad., 304 

110, - • ■ - Bandhu.— Ac- 

cording to the Hindu law current in tiro Madras 
Presidency, assuming that a sister is entitled to in- 
herit as a bandhu, the claims of a sister's son are 
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superior Kutti Ammal v Radakrishna Aiyan, 8 
Mad , 88, approved. Lakshmanammal v Tiruven- 
gada Mudali . . I. Ii. R., 5 Mad., 241 

120. — — MitaTcshara 

law , — By the Mitakshara, a male descendant in the 
fifth degree from the great-grandfather of the pro- 
positus succeeds to the exclusion of the sistei's son 
Golab Sing- v Rao Kurun Sing- Rao Kurun 
Sing v Mahomed Fyaz Ali Khan 

[10 B. Xu R„ P. C., 1 
14 Moore’s I. A., 176, 187 

121. Uncle. — Maternal uncle — 

Father's maternal uncle , — The maternal uncle and 
the father's maternal uncle will take as heirs m pre- 
ference to the Crown, Gkidhaux Lall Roy v 
Government ob Bengal . 1 B. L. R. s P. C.„ 44 

£10 W , R., P. C., 31 

Reversing decision of High Court in Government 
v, Grredhaebe Lall Roy . . 4 W. R., 13 

122 . — — - — — Maternal 

uncles, — Mother's sister's sons, — J&andhus,— Mater- 
nal uncles are included in the class of handhua, and suc- 
ceed m priority to mother's sister's sons Mohan- 
das v, Krishnabai . I. Ii. R„ 5 Bom,, 697 

(b) Females— General Rules. 

123 . Succession of female 

heirs. — Nature of property . — It is not the univer- 
sal rule that a Hindu woman cannot inheiit so long 
as there is a male representative of the family Her 
right to mheiit depends on the natuio of the proper- 
ty. If the propei iy bo the joint property of an un- 
divided Hindu family, females are only entitled to 
maintenance; but if the propeity be held as a se- 
parate or divided property it devolves upon the 
female heirs in their proper order of succession. 
Soorjoon v, Ishree Brahman . 3 IN'. W f , 74 

124. — Fxclusion of 

female heirs v — Mitalcshara law, — Joint property , — 
When it is sought to exclude female heirs from suc- 
cession to a husband or father under the Mitak- 
shara, on the ground that the estate is joint, it must 
be shown to have been so at the time of the hus- 
band's or father's death, and not merely at the death 
of a predeceasing brother, the father of the claimant 
Pitum Koonwar alias Munar Bebbb v, Joy 
Kishen Boss « * „ . 6 W. R., 101 

126. - — Limited estate 

m immoveable property inherited by females who 
have become members of family by marriage . — Ab- 
solute estate in immoveable property taken by 
females who have* not become members of family by 
, marriage. — Nature of estate taken by widow, 
mother , grandmother , daughter, sister, maternal 
great-meee — A maternal great- niece inheriting pro- 
perty is in the same position, as rogards the nature 

II 
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of the estate taken by her, as a daughter or a sister. 
The rule which, m the Presidency of Bombay, re- 
stricts the alienation of property by a widow suc- 
ceeding to her husband or a mother succeeding to 
her son, does not apply to women who have not be- 
come membeis of the family by marriage, eg,, a 
daughter takes an absolute estate m the property 
which she inherits from hei father, and a sister takes 
a like estate m property mhonted fiom her brother, 
The above rule, which restricts the alienation of pro- 
perty by a widow inheriting from her husband or by 
a mother inheriting from her son, would seem to bo 
applicable to a grandmother inheriting from her 
grandson, or to tho widow of a sapinda, for they, 
like the widow and mother, enter by marriage into 
the family whence the property comes which they 
inherit. Tho plaintiff sued to recover the moveable 
and immoveable property left* by his brother's 
widow, L,, who died without issue, Tho property in 
question had been given to L, and her grandmother* 
ik, jointly by It's sister, maternal grandaunt), 

who executed to them a deed of gift dated 17th De- 
cember 1843 . On her death, II. and L. took posses- 
sion, and remained in joint possession until the death 
of Jl. which occurred in 1807. L, was thenceforward, 
until her death, on April 10th, 1809, in Hole posses- 
sion. The plaintiff had obtained a certificate of heir- 
slnp to X. under Bombay Regulation VIII <»l 1827. 
Tho defendants were L \s first cousins once removed. 
They claimed under a deed of gift executed to them 
dated 27th February 1809, and duly registered. The 
Subordinate Judge allowed tho plaintiff's claim, 
holding tho deed of gift to bo ultra vires both as to 
tho moveable and immoveable property On appeal 
to the District Court tho .Judge varied the decree of 
tho lower Court, holding the deed of gift to lie ultra 
vires only as to the immoveable property, and ho 
varied the decree by awarding to tho plaintiff, as 
heir of X., the immoveable property only. On appeal 
to the High Court the only question argued was the 
nature of the estate taken by X. in the immoveable 
property, her absolute right to the moveable property 
being admitted. Reid that, whether L . took by 
grant or by inheritance from M., she took an absolute 
estate; and being, as sjie was, without issue, had 
complete power to execute the deed of gift in favour 
of the defendants. Tuljtaram Morarji v . Mathura- 
eas „ . . . X. X. R. s 6 Bom., 862 

126. — Brother’s son’s daughters. 

—A brother's son's daughters are not heirs accord- 
ing to Hindu law. Radha Pjbabbb Dosskjs *>♦ 
Doorga Monee Dossia . . 8 W. R. ? 131 

127, Daughters Mitakshara law , 

Son's daughter .*— According to tho Mitakshara law, 

a daughter or son’s daughter does not inherit. 
Koomud Chunder Roy c Seetatutnt Roy 

[W. R„ F. B., 76 

4 < » 
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128. — • Widow. — The 

daughtei has no right where there is a widow of the 
deceased Muttu Vizia Ra g-un ad a Rani Ko- 
lundapuei Nachiae alias Kattama Nachiar V. 
Dorasinga Tetae . . .6 Mad., 310 

129. Descendants m 

third and fourth degree. — A daughter is, on the death 
of the widow of the last male proprietor, a pieferable 
heir to descendants m the thud and ‘fourth remove 
Himunchull v Maharaj Singh . 1 Agra, 210 

Buryar Singh v. Hunsee . . 2 Agra, 166 

See Golab Koonwee v. Shib Sahai 

[2 Agra, 54 

130. — • Absence of male 

issue or widow — I he general rule of Hindu law is 
that if a man die separate m estate from his kinsmen 
without leaving male issue or a widow surviving him, 
his daughters mhent his moveable and immoveable 
property Nabayan Babaji v. Nana Monohar 

[7 Bom., A. C., 153 

131. — Unmarried 

daughter — According to the Mitakshara law, a 
maiden daughter does not succeed to her father in 
preference to her paternal uncle. Toolsee v Mo 

hadeb Raot . . . ,6 W. R , 197 

132. Unmarried or 

married daughters , — Unmanned or married daugh- 
ters, on whom as a class paternal property devolves, 
take a joint life-interest with rights ot sumvorship 
The estate of inheritance passes from their father to 
the sons of all the daughters as his neaiest heirs , and 
on the death of the last surviving daughtei the sons 
take the property equally Muttu VizrA Bagunada 
Rani Kolundapuri Nachiar alias Katxama 
Nachiar v Dgeasinga Teyae , 6 Mad., 310 

133. * Self acquired 

immoveable property — Widow . — A Hindu died pos- 
sessed of seif-acquired property in land, leaving no 
sons or sons' sons, hut one widow, a daughter by the 
widow, and another daughter by an elder wife, de- 
ceased. The last died m the widow's lifetime, leav- 
ing two sons Held that the daughters as co-heiresses 
took an estate m remainder vested m interest on 
their father's death, and that such vested right, on 
the death of one of them during the widow's lifetime, 
passed by inheritance to her sons, who upon the 
widow's death became entitled to enter into possession 
of their mother's half as hei representatives The 
widow m Western India has only a paitieular estate 
for life m the immoveable separate propeity of her 
deceased husband. Jamiyatram v Bai Jamna 

[2 Bom., 10 :2nd Ed., II 

Dissented from in Lakshmibai v Ganpat Mowba 

[5 Bom., O. C., 128 
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134 , — — Childless widow- 

ed daughter — A childless widowed daughter having 
no possibility of continuing the line of inhentanco, 
can never inherit. Lueheemonee Dossee v. Tara- 
monee Gooptea . 1 Ind Jux., O. S., 22 

[Marsh., 29 : Hay, 67 

135, — Mitalcshara law . 

— Semble , — According to the Mitakhara law, a mar- 
ned daughter with male offspring is entitled to in- 
herit in pieference to a sonless widowed daughter. 
Gocoolanunu Hass v. Wooma Daeb 

[15 B. L. E., 405 : 23 W. B., 340 

In the same case on appeal to the Privy Coun- 
cil it was held that in the case of inheritance by 
daughters on default of nearer heirs, no preference is 
awaided by the authorities recognised by the Benares 
school of Hindu law m Upper India to a daughter 
who has, or is likely to have, male issue, ovei a daugh- 
ter who is barren or a childless widow. Semblt f, — 
Under the law of the Benares school a manned daugh- 
ter who is indigent succeeds to the inheritance of her 
deceased father m preference to a married daughter 
who is wealthy Wooma Baek v. Ggooolanunij 
Hass . I. L. B., 3 Calc., 587 : 2 C. L. R., 51 
[L. B., 5 I. A., 40 

q 33 , — Barre)i daugh- 

ters — Sonless or barren daughters are not u\ eluded 
from inheritance by their sisteis who have male issue* 
SlMMANI AMMAL V. MUTTAMMAL 

[I. L, B., SMftd., 265 

137 , — — Married daugh- 

ters — Daughter having son — Priority — Unendowed 
daughter — As between two married daughters, the 
circumstance of having a son is no qualification, on 
this side of India, giving the married daughter 
having a son a pnor claim to the inheritance of her 
parent's property over the mamed daughter not 
having a son , such pnority of claim depending on 
the seveial daughters being respectively endowed (sa- 
dliun) oi unendowed (mrdhun), the unendowed daugh- 
ter having the preference. Baeubai v . Manchiuiui 

[2 Bom., 5 

138 Test of daugh- 

ter's priority —On this side of India having male 
issue does not determine the right to inherit. Com- 
parative poverty is the only criterion for nettling the 
claims of daughtei s to their father’s estate. A nir- 
dhuu (unendowed) daughter has preference over a 
sadhun (endowed) daughter. Bahuhai v, Manchha- 
bai , 2 Born., 5, followed. Pour v. Nargxum Baihf 

[6 Bom., A. C., 183 

139 ■ ■■ — Might of suc- 

cession of daughters to father's estate. — Held that 
comparative poverty is the only criterion for settling * 
the chums ot daughters on their father’s, estate. 
Bakubai v, *Manohhahai , 2 Bom., # $ and Poll v. 
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Narotum Bapu, 6 Bom., A C 183 , followed. Where, 
therefoie, two of foux* daughters brought suits claim- 
ing each a moiety of tlxeii father’s estate, to the ex- 
clusion of the two remaining daughters, and such 
remaining daughters resisted such suits on the ground 
that they were entitled to the whole estate, being 
poor and needy, while their sisters were rich, and it 
was found that such remaining daughters were, as 
compared with their sisters, pool and noody, the Court 
dismissed such suits, Audh Kumari v Chandra 
Dai XL. R., 2 AH., 561 

140, — — - Mitakshara, ch * 

I, s 3 } v 11, and c7i IX, s 9, v 13 — Daughter’}* 
right of succession to fathers estate . — Meaning of 
“unprovided” for . —The estate of a deceased Hindu 
governed by the law of the Mitakshara, was in the 
possession of one of his daughteis, who was in poor 
circumstances. His other daughter, who was well off 
and possessed of property, claimed to share in such 
estate, contending, with reference to the law of the 
Mitakshara, that, as no provision had been made for 
her by her father, she was “unprovided” for, within 
the meaning of that law, and therefore entitled to 
share in such estate. J Held that such expression 
must be construed irrespective of the sources of 
provision or non-provision. Danno v. Darbo 

[I.L.R.,4 All., 243 

141, Married daugh- 

ters . — Mamed daughters aienot excluded from suc- 
cession by either the Dyabhaga or Mitakshara 
Renode Koomaeee Debee v. Pubthian Go pal 
Sahee 2W.R, 176 

142, Widow *— A 

Hindu, an inhabitant bf Bombay, entitled to separate 
moveable and immoveable property, died without 
male issue, leaving a widow, four daughters, and 
brother, and the male issue of other deceased brothers. 
Meld that the widow was entitled to the moveable 
property absolutely, and to the immoveable property 
for bfe. Subject to the widow’s interest the immove- 
able property descended to the daughters absolutely, 
m preference to the brother and the issue of the 
deceased-brothers. Pranjivandas Tulsidas v 
Devkuvarbhai , . . .1 Bom., 130 

143 , r*— Unmarried 

daughter — Subsequent marriage and issue . — Accord- 
ing to the Hindu law current in Bengal, in default 
of son, grandson, great-grandson, or widow, the un- 
married daughter succeeds in preference to married 
daughters j and if the unmarried daughter should 
subsequently marry and die leaving male issue, her 
son will succeed to the exclusion of the married sis- 
ters and their male issue. Radha Kishen Manjee 
v . Ram Mundul . . . , 6¥.B (J 147 

n 

144 , Dancing girts, 

property left by.— Sister . — By Hindu law, on the 
death of one of two sisfceis to whom the joint hereditary 

i r 
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office of dancing girls attached to a pagoda had passed 
on the doath of their mother, the share of the de- 
ceased sister m the office devolves on her daughter, 
and not on the suivivmg sister by survivorship, 
Kamakshi v. Nagarathnam , . 5 Mad., 161 

145, . ■ — D an g liter’s 

estate. — Stndhan — Jain law . — Mitakshara. — Un- 
der the Mitakshara law the estate which a daughter 
takes m propoity mhmted by her father is only a 
qualified estate, ami oil hoi death such pioperty de- 
scends to the heirs of her lather, and not to her own 
heirs, Chotay Lall e. Chunnoo Ball 

[12 B. L. R„ 235 : 29 W. R., 490 

S, C. on appeal to Pnvy Council 

[I. L. R„ 4 Calc,, 744 s L. B„ 6 X A., 15 
SC.L. R.» 465 

3.46. — — — - D a u g hie r t 

Alienation by.— A daughter inheriting projnirty from 
her father takes a life interest only in such property, 
and lias no power of alienation beyond her lifetime. 
The heir of the father on her death takes the pro- 
perty as heir of the ancestor, and not as her heir, 
Deo Pjbhbiiad v. Lujoo Roy 

[14 B. Xj, R„ 245, note ; 20 W. B„ 102 

147 , ^Mitakshara 

law. — Under the Mitakshara law the unmarried 
daughter succeeds only in priority of her married 
sisters, not to the ultimate exclusion of such sisters’ 
right of inheritance from then* father. Therefore, 
wheie a Ilmdu under the Mitakshara died leaving 
two daughters, one married and the other unmarried, 
and the latter succeeded to the father’s estate, and 
thou married and subsequently dic'd, leaving a son and 
her sister her surviving — Meld, that the sister was en- 
titled to the property as the next heir of the father, 
Dowlut Roger v. Burmad uo Saiioy 

[14 B. L, R., 246, note : 22 W. E., 54 

148, > Succession by 

daughter before her marriage. — Subsequent mar- 
riage and birth of son— Death of such daughter.— 
Succession of marned shier . — On the death of a 
daughtei, who had succeeded before her marriage 
to her father’s estate, to the exclusion of her married 
sister, the estate so inherited by her devolves upon 
her married sister, who has, or is likely to have, 
male issue, and not upon her own son, Tinomoni 
Dasx v. Nibarun Ohunder Gupta 

[I, L. 9 Calc., 154: 12 C. L. B.» 3?6 

149, — i — - - Daughter’s 

pouter of alienation.— Under the Hindu law, a 
daughter who succeeds to an absolute and several 
estate m her father’s immoveable property may, 
if she has no issue, make a gift of that property m 
her lifetime or devise it by will, and hot devisee is 
entitled to hold it against her own heirs or the heirs 
of her father. Haribhat v. Damodarbuat 

[I. L. R., 3 Bom,, 171 


J. i* 4 
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150. - — ■ — Daughter 9 s 

power of alienation — Accoi cling 1 to the law of the 
Piesidency of Bombay, the daughter of a Hindu 
dymg without male issue takes absolutely, and may 
alienate lands by deed, or devise them by will BA- 
baji n Balaji Ganesh . I. L. R., 5 Bom., 660 

151 , Daughter’s 

right of survivorship. — Joint estate . — Widoivs — 
Difference m the law of Bombay and the other 
Presidencies —In those parts of the Presidency of 
Bombay where the doctrines of the Mayukha prevail, 
"daughters take not only absolute hut several estates, 
and, consequently, when without any issue, may dis- 
pose of such property during life, or may devise it by 
will. The rule is different in Bengal and Madras, 
where daughters take by inheritance a joint estate 
with rights of survivorship Result of the applica- 
tion of the Bombay rule to widows stated. Bttlaki- j 
bas v. Kesha ylal . I. L. B., 6 Bom., 85 . 

152 - — Childless 

daughter — Joint estate. — Survivorship. — R, hold- 
ing estates in Bengal jointly with his brothers as an 
undivided Hindu family, died, leaving a widow, 8., 
and three unmarried daughters, B , S M , and H. 
On her husband’s death S. continued to reside with 
his brothers, and was supported out of the income 
of the pint estate. All the daughters married dur- 
ing the lifetime of S , and B. became a widow without 
having had a child After S.’s death, and during 
the lifetime of S M, H also became a childless 
widow. S M died after her mother, leaving a son 
JR H. B. K , on attaining majority, sued to recover, 
with mesne profits, a four-anna share of the ancestral 
estates to which he claimed to be entitled on his 
mother’s death as heir of B , and from which he 
alleged he had been dispossessed by the representa- 
tives of B.’s brothers, whom he made defendants m 
the suit, joining B and N with them as co-defend- 
ants. Held that B , being a childless widow at the 
time of her mother’s death, could take no interest m 
her father’s estate. Held also that, on their mother’s 
death, S. M. and 2V., as heirs of their father, took a 
joint estate m his succession, and on 8. M.’s death, 
the estate which had come to her and N. jointly, 
survived to H, since the fact of the latter being at 
that time a childless widow did not destroy the right 
of survivorship which she had previously acquired by 
inheritance. Amirtolall Bose v. Rajonikant 
Mitter . 15 B. L. B., 10: 23 W. B. 5 214 
DCi. B.,2I. A., 113 

153 , ■■ ■ ' Bight of daugh- 

ter’s son to maternal grandfather’s estate — Rever- 
sioners . — So long as a daughter not disqualified, or in 
whom a right of inheritance has once \ ested, survives, 
a daughter’s son acquires no right by inheritance m 
his maternal grandfather’s estate. Amirtolall Bose 
v Bajomhant Mitter , 15 B. L. B., 10, followed. 
Where, therefore, B, died leaving issue two daugh- 
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ters, B and P , and P died shortly after B , leaving 
sons, and while B. was alive, her sons and the sons of 
P. sued as the heirs of B to set aside a mortgage of 
his real estate made by B. as the guardian of her 
minor sons, and by A , the father of P.’s sons, as 
their father and guardian, such suit was held not to 
he maintainable Baij Nath v. Mahabir 

[I. L. R., 1 All., 608 

154 , Daughter-m-law.— Succes- 

sion to mother-in-law — A daugliter-m-law is not 
the heiress of her mother-in-law according to Hindu 
law. Banbam Settaet v, Banbam Maha Lakshmy 

[4 Mad., 180 

155, Priority of, to 

a paternal first cousin. — A Hindu widow, who had 
inherited the estate of her separated husband, died 
leaving her surviving a widowed daughter-in-law and 
a first cousin of her deceased husband, i.e 4 , his 
paternal uncle’s son In a suit brought by the 
daughter-m-law to recover possession ol certain im- 
moveable property left by the deceased widow, — Held 
that in the Piesidency of Bombay the daughter- in- 
law was entitled to succeed to the property m prior- 
ity to the paternal first cousin of her deceased hus- 
band. VlTHALBAS MANXOKBAS V, JeBHTJBAI 

[I. L. R., 4 Bom., 219 

156, Mitahshara 

law . — Under the Mitakshara and usages obtaining in 
the district of Behar, a daughter-in-law, whose hus- 
band has predeceased his father, is not m the lino of 
heirs of her father-in-law. Per Mitter, */*— A 
daughter-in-law, not being a joint owner with her 
father-in-law, cannot after his death take his estate 
by right of survivorship Ananba Bibi v Nownjt 
Lal . . . I. L. R., 9 Calc., 315 

157 , Granddaughter. — M ilah- 

shara law — Accoiding to Mitakshaia law a son’s 
daughter does not inherit. Koomtjd Cixttndee 
Roy v. Seetakhnt Roy . , W. R^ E. B„ 75 

153 , Mother. — By Hindu law the 

mother is a possible heir under certain circumstances. 
Tara Soonb ctree v. RasIi Mhnjuree 

[12 W. R„ 78 

159. -—Mother* $ inherit- 

ance from son. — According to Hindu law, a mother 
inheriting from her son has not an absolute property 
in the estate, but merely a life interest, without power 
of alienation. Bachxrajh v. Venkatabpadu 

[2 Mad., 402 

160. »■■■■ Widowed mother’s 

estate as heir of son,— Held that in a separate family, 
a Hindu mother succeeding to her son’s immoveable 
property takes m it the same estate as a Hindu widow 
takes in the immoveable property of her husband 
dying without male issue, A Hindu died, leaving by 
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his first wife, who predeceased him, three sons, from 
whom he had separated, his second wife, and a minor 
son by the lattei. The minor son died m infancy. 
Held that the mother succeeded to the immoveable 
property of her minor son, but took only a life interest 
m it. Narsappa Lingappa v. Sakharam Krishna 
[6 Bom., A. C„ 215 

161. Niece. — Sister’s daughter — 

Anointed daughter. — According to Hindu law, a sis- 
ter's daughter cannot become an “appointed daugh- 
ter” nor her son a “putrika putia,” nor is the adop- 
tion of a “putiika putra” valid in the present day. 
Nursing Narain v. Bhuttun Lall 

[W. R„ 1864, 194 

102 . — - — — . Sisters . — Mitakshara law . — 

According to the law of the Mitakshara none hut 
females expressly named can inherit, and the sister of 
a deceased Hindu, not being so named, is therefore 
not entitled to succeed to his estate. Gauri Sakai v. 
Hukko, I. L. U-i 8 All., 45, followed. JAGAT Narain 
t?. Shio Das . . . X. L. R. } 5 AIL, 311 

103 . , , - — Sister’s daughter , 

— According to Hindu law, neither a sister nor a sis- 
ter's daughter can inherit. Kali Pbrsh ad Surma v. 
Bhoirabee Dabeb ... 2 W. R., 180 

Anund Chunuer Mookerjee v. Teetooram 
C HATTER JEA ... 5 W. R., 215 

104 . tah'ihara law . 

~~Male golraja sapindas. — According to the Mifak- 
shara law a sister is not in the line of heirs, and is 
not entitled to succeed m preference to male gotiapi 
sapmdas. Jullessur Kooer v. UaauR Roy 

[I. Ii. R., 9 Calc., 725 : 12 C. L. R., 460 

165. — — — — Brother. —A sister 

cannot succeed her brother as heir by Hindu law. 
Rukkini Dasi v. Kadernaph Ghose 

[5 B. L. R., Ap., 87 

Ramdyal Deb v. Magnee . 1 W. R., 227 

Anunb Chu&derMookerjee v. Tbbtoram Chat- 
PERJEA . . . . 5 W. R., 214 

100 . Law of Bombay. 

— Sons of separated brother — A Hindu, an inhabitant 
of Bombay, entitled to separately acquired moveable 
and immovable piopeity, died, leaving a widow, an 
infant son, three daughters, and a hi other The son 
died m infancy, and without having nuance! Held 
that the widow as mother of the son inherited his 
property, as to the moveables absolutely, as to the im- 
moveables for life, with remainder to the sisters of 
the son as his heirs absolutely; and that as against 
the defendants (the widow and daughters) the plain- 
tiffs as sons of a separated brother) had by Hindu law 
no claim as heirs to any part of the property, accord- 
ing to the law m the Bombay Presidency. In a 
separated family, sisters take as heirs to an unmarried 
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aud intestate brother in preference to relations of 
the lather Marriage does not exclude them from the 
inheritance. Vina yak Ananbrav v. Lakshmibai 

[1 Bom., 117 

On appeal to the Privy Council 

[3 W. R., P. C., 41 : 9 Moore’s I. A., 516 

167. Lam of Western 

India — Vira mitroday a — Under the Hindu law pre- 
vailing in Western India, a sister succeeds to the 
estate of her deceased brother in piefetonco to a 
sepal ated and remote male relative el the deceased. 
The Vnamitrodaya is an authority m Btmaros rather 
than in Bombay, and its doctrine — that, where there 
has been an inter veiling holder between a brother and 
sister or a. father and daughter, the inheritance opens, 
and the sister and daughter are excluded, mid the 
next male heirs come in— has not been followed m this 
Presidency. Diion jou Gurav v, Gangabai 

[I. L. R., 3 Bom,, 369 

103 . — — Cousin on pater- 

nal side once removed!.— Under the Hindu law, a sister 
succeeds as heir to the estate of her deceased brother, 
in preference to his cousin on the paternal side one 
degree removed. JCnshnaji v. Btwdurmig, 12 Bom., 
65, referred to and distinguished. Rmir v. Khanou 
LI* L. R., 4 Bom., 214 

169. — Sister’s right 

of succession m preference to stepmother or pater* 
nal first, cousin. — Under the Hindu huv, as prevailing 
in the Presidency of Bombay, a full-sister is the hen 
of her deceased brother, m preference either to Ids 
stepmother or paternal fh-st cousin, / hnayuk Anmd* 
rm v. Lakshmibai , 1 Bom., 117 * 3 W. It, I\ €., 41 1 
9 Moore’s I A., 516 / Shakharam Sadashiv Adhi - 
kari v. Siiabhai, I L. it, 8 Bom., 858, followed, 
Lakshmi v. Dada Nanagi 

[LL. R„4Bom„ 210 

170* Sisters, endowed 

and unendowed , Equal right of — Hindu sisters when 
they succeed take equally. An unendowed sister has 
no prioi right of succession over an endowed sister, 
such as an unendowed daughter has over an endow- 
ed daughter. Bhagirthibai v Raya 

[I. L. R. ? 5 Bom., 264 

171. — Bight of sister 

tt> inherit in preference to half* bro Iher.—BstaU 
taken by a mother in her son’s immoveable property, 
— Mitakshara and Maynkha, Authority of. — A 
Hindu died possessed of certain immoveable property 
situated in the district of Thana, in the Northern 
Konkan, leaving him surviving a mother, a full-sister* 
and a separated half-brother. His mother succeeded to 
his estate, and held it till her death. The half-brother 
then sued for a declaration of his right to the estate 
of his deceased brother. Held that the full- sister and 
not the half-brother was entitled to succeed as heir 
to the estate of her deceased brother. Held, also, 
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that the decision in VmmjaJc Amndran v. LaPsfam- 
bai, 1 Bom., 117 ; 9 Moore's I A » 516', must bo re- 
garded as of general authority m the Presidency of 
Bombay, except where an invariable and ancient spe- 
cial usage to the contrary is alleged and proved. 
Seville , — The law of the Mayukha should prevail in 
the Northern Konkan. Knshnap v, Pandurang, 12 
Bom., 65, and Lallulhai Bapubhai v» Mankulhm, 
I L It ,2 JBom , 418, referred to. It is settled law 
that a mother succeeding, on the death of her son, to 
his immoveable property, takes only such a limited 
estate in it as a Hindu widow takes in the immoveable 
property of her husband dying without male issue, 
and that, on her death, lier son’s heir succeeds to such 
property. Sakhaeam Sadabtiiv Aphikart v 
Si'iabai . . . I. L. R., 3 Bom., 353 

172 A sister may 

succeed to her brother and sue for the recovery of 
property unlawfully alienated by their mother which 
the lattci inherited on tho death of her son. Ktrm 
Ahmad v IIadakristna Aiyan . 8 Mad., 88 

173. Priority of sis- 

ter and half-sister. — In the Presidency of Bombay 
the sister and half-sister inherit in priority to the 
stepmother as well as to the brother’s wife and the 
paternal uncle's widow. The law as to the succes- 
sion of a full sister in the Presidency of Bombay does 
not rest solely upon either tho Mitakshara or the Mayu- 
kha, hut is built upon both taken conjointly The case 
of VwayaJc Anandrav v Lakshmilai, 1 Bom., 117 . 9 
Moore's I A 516, decided that in the Presidency of 
Bombay the term “ bi others 99 occun ing in the M ttak- 
sli.ua (chapter II, section 14, pi i), should he taken 
to include sisters. As the term “brothers" while 
including sisteis introduces them after brothers, so 
the teim “half-brothers " must ho regarded as includ- 
ing half-sisters and as bringing them m after half-bro- 
thers. Kessbkbai v* Valab Raoji 

[I. L. E., 4 Bom., 138 

174. Half-sister . — 

Sapinda. — In competition with a sapinda of the de- 
ceased a half-sister cannot succeed according to the 
Mitakshara Kumaravelu v. Virana Goundan 

[I, X. R,, 5 Mad., 29 

MOTHOORANATH MOZOOJULAR V . EUSTTTO ALT 

Khan . , . , 14W. R„ 356 

175 . — Stepmother.—^* Mother”—* 

Mitakshara. — Law in Bombay. — Tho stepmother is 
not included by tho Mitakshara within the term 
w mother." But, although a stepmother cannot in the 
Presidency of Bombay be introduced as an heir under 
the term “mother," yet, as the widow of a gotraja sa- 
pinda of the propositus, and therefore, according to 
the doctrine of the Mitakshara and tho Mayukha, a 
gotraja sapinda herself, she cannot be regarded as 
altogether excluded from the succession to a stepson. 
Quaere,— At what points in the list of heirs the step- 
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mother, the brother’s wife, and tho paternal unde’s 
wife succeed in the Presidency of Bombay. Kes- 
serbai v. Valab Raoji . I. X. R., 4 Bom., 188 

176. Paternal uncle. 

Under the Hindu law which obtains m the Presidency 
of Madras, a stepmother does not succeed to the 
estate of her stepson m prefeience to a paternal uncle. 
Kumaravelu v. Tirana Qonndan , I, L. M., 5 Mad., 
29, and Mutiammal v Tenga L akks h mi A mm a l, I. 
Jj. M,, 5 Mad., 32, approved Mart v Cionnammal 

[1. X. R., 8 Mad., 107 

177 . Sagotra sap in- 

das . — According to Hindu law current m the Madras 
Presidency, a stepmother does not succeed to tho 
estate of her stepson in preference to his grandfather’s 
brother’s grandson. Ramasamt v. Narassama 

[I. X. R., 8 Mad., 133 

178. Sap md a s . — 

Mitakshara law . — In competition with a sapinda of 
the deceased, a stepmother cannot succeed according 
to the Mitakshara. Khmabayklu v. Virana Gown- 
dan . . , . I. X. R., 5 Mad., 29 

179 . — — — — Paternal grand- 

mother . — A Hindu stepmother is not entitled to suc- 
ceed to a deceased stepson before a paternal grand- 
mother. Muttamal t>. Vbnoa Laesmiammal 

[X X. B„ 5 Mad,, 32 

180. — Stepmother and step- 

grandmother . — Mitakshara to?.— According to 
the Mitakshara, m a divided family, a stepmother 
cannot succeed to the estate of her stepson, or a ship- 
grandmother to tho estate of her stop-grandson. 
Lala Jorr Lal <?. Durani Kower, Lal Rower 

V . J AT KARAN LAL 

[B. X. R., Sup. VoL, 67 ; W. R., E. B., 173 

181. — Widow . — Heir on exhaustion 

of all specified heirs , — The membois of the “ compact 
series " of heirs specifically enumerated take m the 
order of enumeration preferably to those lower m the 
list, and to the widows of any relatives whether near 
or remote, hut where tho group of specified heirs has 
been exhausted, the right of tho widow is recognised 
to take her husband’s place m competition with the 
representative of a remoter line. Natialcjhand 
Kara kc hand v. Hemciiand . I. X. R., 9 Bom,, 31 

102, Brother of hus- 

band , — According to the Dayabhaga, a Hindu widow 
is tho heiress of her husband in preference to his 
brother. Chtxndb» Kant Surmah «„ Bvnhkjcb Deb 
Sctrmah 6 W. R., 61 

183. — — Might to suc- 

ceed to family property.— k Hindu widow’s right to 
succeed to her husband’s ancestral undivided pro- 
perty is only as his immediate heir. A widow can 
only inherit family property where there has been 
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a partition among the coparceners, of whom her 
husband was one, 01 where the whole property has 
vested m her husband by the death of all the other 
coparceners. The widow of an undivided Hindu, 
who leaves a coparcener him surviving, has, like the 
widow of a divided Hindu Who leaves male issue, 
meiely a right to maintenance. Where, therefoie, a 
widow sued foi a Palaiyappattu as heir to the suiviv- 
ing brother of her husband, — Meld that the suit 
must be dismissed. Peduamuttu Vibamani v. 
Appu Rau . . - - .2 Mad., 117 

184. Daughters , — A 

Hindu widow, whether childless or not, stands next 
m the order of succession on failure ot male issue. 
Where A » had two wives, B, and C, and B, pre- 
deceased A,} leaving three daughters, and C survived 
A and was childless, — Meld that C, succeeded to 
A 's property in preference to the three daughters. 
Pekammal v . Venkatammal . 1 Mad., 223 

185. — Estate of hue* 

hand's hr other,-*- Meld that under Hindu law a widow 
was not entitled to inherit the estate of her husband's 
brother, and she, having no locus standi in Couit, 
could not question the title of the party in possession 
of the disputed estate. Cieooea v* Bubontee 

[1 Agra, 174 

180. — — Estate of hus- 

band's uncle v — Meld that a widow cannot, under 
Hindu law, claim to inherit the estate left by her hus- 
band's uncle, and could not consequently question the 
title of the defendant (widow of another brother’s son), 
who was admittedly in possession oi the estate 
claimed. Gouree v. Oomrao Koonwar 

[1 Agra, 149 

187. Sonless widow . 

— , Jam law — A soilless widow of a Saraogi Agarwala 
takes, by the custom of the sect, an absolute interest 
in the self-acquired property of her husband Sheo 
S ure® Rai Dakho . . 6 N. W„ 382 

Affirmed by Privy Council in S. C 

[I. D. R., 1 All., 688 

188. Khojas,— Sis- 

ter — The widow of a Khoja Mahomedan who has died 
childless and intestate succeeds to her husband’s 
estate in preference to his sister. Rahimatbai v. 
Hibbai . . 1. D. R., 3 Bom., 34 

189. — — — — Musland's bro- 

ther, — Mitahshara law, — Where the Mitakshara 
law prevails, the widow of a member of a joint Hindu 
family cannot succeed to her husband m preference to 
the husband’s brother, and is no heir to her brother- 
in-law, or to his widow after their death. Ban be 
Pershab v, Mahaboophy . , 7 W, R„ 292 

190 . Property ac- 

quired by funds derived from ancestral estate , — 
Where property is acquired by the members of a 
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joint Hindu family from funds derived from the an- 
cestral property and held by them m joint posses- 
sion, on the death of one of them his shai o does not 
devolve on Ins widow. Teeknoo v, Mooniau 

[7 W. R., 440 

191. Sep a r at e 

estate of husband, — In the case of propeity, of which 
part is the common piopeity of a joint Hindu family, 
and pait the sepaiato acquisition of a deceased too- 
ther, his widow, m default of male issue, succeeds 
to his separate estate. Kattama Naucjiear v. 
Rajah of Shiva chtncii ah 

[2 W. R., P. C., 31: 9 Moore’s I. A., 539 

192. — Uiqht of to 

succeed to husband's share of partnership property, 
— Ordinaiy copartnership property is not subject to 
the rule ot Hindu law which excludes a widow from 
the succession at her husband’s death to a h1mh* of 
the joint property of an undivided family. Ram* 
lUmSHAJ) TEWARUY V, &HH 0 CHURN i)OHS. TriOOKBA 
v, Ramekrshad Tbwabry 10 Moore’s I, A., 490 

193 . — — Wives of pot- 

raja sup indas\— Law of Western India, — According 
to the Hindu law obtaining in Western India, the wives 
of all gotraja sapmdas and Hamonadakas have rights of 
inheritance eo-exioumve with those of their husbands 
immediately after whom they succeed. L ak hum i hat 
v, Jayuam Haiii . „ 6 Bom., A. C., 152 

194. — — Slight of survi- 

vorship, — The <‘auou of the Hindu law of Northern 
India, m regard to the successum of widows, is <* that 
a wedded wife, being chaste, takes the whole estate 
of a man, who, heiug separated from his eo- heirs and 
not subsequently re-united with them, dies leaving 
no male issue.” The limit of the w co-heirs ” must 
be held to include undivided collateral relations, who 
are descendants in the male line of one who was a 
coparcener with an ancestor of the last possessor. 
Collateral kinsmen answering the above description 
have interests which pass inter se by right of survi- 
vorship, and a widow’s right as heir is excluded by 
the test when any of such collateral kinsmen survive 
her husband. The governing principle of the rule 
is coparcenary survivorship, which precludes alike 
the right of the widow and every other member of the 
family, wlio has no right to the enjoyment of the estate 
’before the death of the possessor. Yenumcjla Uavu- 
ribevamma Gaeu v. YenumulaRamanooha Garb 

[6 Mad., 93 

195. S a p in d a ax— 

Law m Bombay * — In the Presidency and Island of 
Bombay the wife is a saptnda as well as a gotraja of 
her husband, and, if ho die (without leaving a son 
or grandson), she, cm the subsequent death ot his se- 
parated sapinda, and in the absence of any specially 
designated heir entitled to preference, ranks in the 
same place m the order of succession to the property 
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of such separated sapinda as her husband would 
have occupied if he were living Thus the widow of 
fast cousin ex parte paterna of the deceased proposi- 
tus was held prior m order of succession to a fifth male 
cousin ex parte paterna of the same Or, m other 
woids, a wife becomes by her marriage a sagotra 
sapinda of her husband and his gotra]a sapindas, and 
m that capacity succeeds as a widow to property which 
he would have taken as a sapinda before the male re- 
piesentativeof a remoter branch The Institutes of 
Mann, the Mitakshara, and tlieMayukha, although of 
gieat authority in the Presidency of Bombay, are all 
subject to the control of law and usage. No one of 
them is, as a whole, in full force in any part of the 
Presidency. In all of them there are precepts which, 
if they ever were practical law, have, for a time 
beyond the memoiy of living men, been obsolete. 
Lallubhai Bapubhai v* Mankuvabhbai 

[I. L. R., 2 Bom,, 388 

In the same case on appeal it was held by the 
Privy Council,— By the Hindu law m force in 
Western India the widow of a collateral relation, 
although she is not specified m the texts amongst 
the heirs to members of her husband's family, may 
come into the succession as one of the classes of 
gotiaja sapmdas of that family. According to the 
law of the Mitakshara, as accepted in Western India, 
the light to inherit in the classes of gotraja sapindas 
is to be determined by family relationship, or the 
community of corporal particles, and not only by the 
capacity of performing funeral rites. The High 
Comt having affirmed as a right, according to the 
law actually prevalent in Western India, the claim 
of d widow of a fiist cousin, on the fathei’s side, 
of the deceased to inhent his estate as a gotraja 
sapinda, it was held that theie was no reason for 
withholding from that doctrine the force of law, 
the light of the widow being mamly rested on the 
ground of positive acceptance and usage In this 
case the widow of a first cousin of the deceased, 
on the father's side, was held to have become by her 
marriage got raj a sapinda of her husband's cousin's 
family, and to have a title to succeed to the estate of 
that cousin on his decease, m priority to male colla- 
teral gotraja sapindas, who were seventh in descent 
from an ancestor common to them and to the de- 
ceased, who was sixth from that common ancestor. 
Lallubhai Bapubhai v . Cassibai * 

[I. L. R., 5 Bom., 110 : 7 C. Ii. R., 445- 
L. R., 7 I. A., 212 

196. ~ — Succession of co> 

mdows . — Where a Hindu dies intestate, leaving no 
issue and several widows, the widows succeed equally, 
and are entitled to equal shares in Ins estate, and 
the ordinary course would he to giant them a joint 
administration. Ramia v. Bhagt . 1 Bomu, 66 

gooes op Dadoo Manta 

[llnd. O.S.59 
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197. — - * Riqllt of co-wi- 

dows. — Right of senior widow . — According to Hindu 
law current in Southern India, two oi more lawfully 
married wives (patnis) “take a joint estate for life 
m their husband's property with rights of survivor- 
ship and equal beneficial enjoyment The position of 
senior widow gives her, as m the case of other co- 
parceners, a prefeiable claim to the care and man- 
agement of the joint propeity Jijoyiamba Bayi 
Saiba v. Kamakshi Bayi Saiba. Bayi Saiba 
Jijoyiamba Bayi Saiba . . 3 Mad., 424 

198 . Survivor of 

joint widows. — Grandson of deceased widow — A 
Hindu died, leaving no son but two widows, K. and 
JR. A dispute having arisen, K. brought a suit 
against It. and obtained a decree dividing equally 
between them the lands of the deceased husband. 
K. took possession of her moiety and held the same 
till her death, when JR. took possession. In a suit 
by the sons of the docoased daughter of K against 
JR. for tho share formerly held by AT, — Meld that 
they were not entitled in preference to A\, the sur- 
viving widow. Rindamma v. Venkata bam abba 

L3 Mud., 268 

199. - — Cih widows.^ 

Joint tenants for hfe — According to the Hindu law 

i of inheritance tho separate property oi* a person 
dying without male issue, and leaving more than one 
widow, is taken by all the widows an a joint estate 
for life, with rights of equal beneficial enjoyment, 
and of survivorship. The view that, according to 
the custom prevailing in Southern India, Hu* senior 
widow by date of marriage succeeds in the first 
instance, tho others inheriting in their turn as they 
survive, but being only entitled in the meantime 
to be maintained by the first, is not supported by 
the decisions of the Courts, nor by the sanction of 
any text- wi iter of paramount authority in the Madras 
Presidency. Gajapathi Nilamani v. Gajapatju 
Radhamani 

[I. L. R., 1 Mad., 290 : I C. L. R., 97 
L R., 4 I. A., 212 

200. — By Hindu law 

two widows of one and the same husband take a joint 
interest in one undivided estate, and although the 
^widows may arrange for the enjoyment of the estate 
in separate portions, theie can he no compulsory 
partition converting the joint estate into an estate m 
severalty. Sembfe, — The interest of one of two such 
widows cannot be sold. Jtpryiamba Bmji v. Hamah* 
sh% Bayi, 3 Mad., 424, Umdmnma v Venkata r* 
ramappa, 3 Mad., 203 , JVUamani v. liadhamani, 

X L 11., X , Mad, 290, and Bhuyrnandeen XJoobey 
v. Myna Baee , 11 Moore's L A., 437, followed. 
Kathabebumal v . Venkabai 

[I. L. R. # 2 Mad., 194 

201* — — * — Co * heir 

Bight of survivorship.— \hidcv tlm Mitakalmra law, 
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an unseparated giandfather's great-grandson's grand- 
son will exclude a widow from inheriting the estate of 
her husband Yemmula Qavundemmma Garu v. 
Yemtmula Ramandora Garu, 6 Mad , 93 , and Na - 
ragunty Lutchmee Davamah v. Yengama Naidoo , 
9 Moore’s I A ,66, cited. Ratan Dabee v. Mobhoo- 
soobbun Mohapator . . 2 C. L. R., 328 

202. M it ale sh ar a 

law — Estate inherited by two Mondu widows fi om 
deceased husband — Alienation by one widow . — 
When then Lordships of the Pi ivy Council have 
seen fit to place a definite construction upon any 
point of Hindu law, the High Court is bound by 
such consti uction until such time as their Lordships 
may think fit to vary the same. According to the 
Mitalcshara law, the estate which two Hindu widows 
take by inheritance from their deceased husband is 
not several but joint. The senior of two such Hindu 
widows is not a manager of such estate, and compe- 
tent, for purposes of legal necessity, to alienate it, 
without the consent of the other. Rhugioandeen 
Dooley v. Myna Race, 11 Moore’s I, A„ 487; and 
Gagapathi Nilatnani v. Gajapathi Radhmnani, L 
L. It, 1 Mad., 290 , referred to. Ram Piyari v. 
Mulohanb . . I. It. R., 7 All., 114 

203. Son’s widow . — 

Grandson’s widow — A Hindu died leaving linn 
surviving a daughter-in-law and a grandson (the 
widow and son ot a piedeceased son) Subsequently 
his grandson died a minor, leaving his widow (also a 
minor) him surviving. Meld that the giaudson's 
widow succeeded in preference to the son's widow, 
according to the rule of obstructed hontage, the 
latter being entitled to maintenance out of the family 
property. Bai Amrit v. Bai Manik 

[12 Bom,, 79 

204. Widow of pa" 

ternal uncle . — Nephew —The widow of a paternal 
uncle is, according to Hindu law, no heir to her ne- 
phew. Upenbra Mohan Tagore v. Thanh a Dasi 

[3 B. Xi. R., A. C., 349 

S. C Woopbnbro Mohun Tagore v Thanh a 
Dossia 12W.R., 263 

205. Widow of pa- 

ternal uncle . — Mitahshara law. — Females. — Accord- 
ing to Mitakshara law, none but females expressly 
named can inherit, and the widow of the paternal uncle 
of a deceased Hindu, not being so named, is therefore 
not entitled to succeed to his estate Gauri Sahai 
v. Rukko . . , I. Ii, R., 3 All,, 45 

200. Succession on 

death of adopted son. — On the death of a son adopt- 
ed by a Hindu as the son of one of his two wives, 
the property descends (the adoptive mother having 
died before the son) not to the other wife, but to the 
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next legal heir Kasheeshuree Debia v. Greesh 
Chunber Lahoree W. R., 1864, 71 

207. Succession on 

death of adopted son — If the adoptive mothei survives 
an adopted son before he attains majoiity, she has a 
life mtex est m the property of her husband Soonber 
Koomaree Debia v Gubhabur Pershab Tewaree 

[4 W. R„ P. C., 116 : 7 Moore’s I, A., 54 

208. Son validly 

adopted — In a case where a valid adoption makes 
the adopted son the legal hen , the widow has no right 
hut that of maintenance. Ruxna Dob an i v. Pur- 
LA3DH Dobey , - . , 7 W, R., 450 

0. CHILDREN BY DIFFERENT WIVES. 

209 . Children by different 

mothers of same caste. — The Hindu law of 
inheritance makes no distinction between the legiti- 
mate children of mothers of the same caste. Nugen- 
bur Narain v. Rtjghoonatu Naraxn Dky 

[W, R., 1804, 20 

210. *- — Sons by different mothers* 

— Priority m time of mam ape. — Primogeniture,— 
As regards the rights of sons by different wives to 
inherit, wliothci m coparcenary or as sole heir 
(except, perhaps, the son of the first wife), the 
priouty m point of time of their mothers 1 marriages 
has never been regai’dod when the wives were equal 
in caste and rank, and the rule of primogeniture was 
and is the same m the case of sons of several wives 
of equal caste and rank as in the case of sons hv one, 
SlVANANANJA PERUMAL BimiURAYNR ?>, Muttu 
EaMALINGA SETHURAYBR. AtHILAKBHMI AMMAL 
11. SlVANANANJA PERUMAL SeTHURAYER 

[8 Mad,, 75 

Affirmed by jtho Privy Council m Ramalakshmx 

AmMAL V. SlYANANANTHA PERUMAL SeTJUTRAYER 

[12 B. Ii. R., 390 : 17 W. R., 553 
14 Moore's I. A,, 570 

10. ILLEGITIMATE CHILDREN. 

211. ‘ Illegitimate children.— Is- 

sue of illegal intercourse, — Illegitimate sons arc 
excluded by the Hindu law from inheriting when 
the intercourse between thoir parents was in viola- 
tion of, or forbidden by, law. Vencataciiblla 
Cxietiy V. Paryatham . . 8 Mad., 134 

212. Maintenance, 

Right to. — Sudras. — Issue of Pat marriage.— Tbo 
general result of the authorities, both juridical and 
forensic, is that among the three regenerate classes 
of Hindus (Brahmans, Kshatriyas, and Vaishyas) ille- 
gitimate children are entitled to maintenance, hut 
cannot inherit, unless there be local usage to the 
contrary; and that, among the Sudra class, illegiti- 
mate children, in certain cases at least, do inherit. 
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The extent to which this right ovists considered, and 
the texts of Hindu law books healing on the point 
lcf erred to According to Yrjnyaneshvara, the 
author of the Mitakshaia (Chapter I, section 12), 
the father of an illegitimate son by a Dasi among 
Sudras may m his (the father’s) lifetime allot to 
such son a share equal to that of a legitimate son, 
and, if the father die without making such allot- 
ment, the illegitimate son by the Dasi is entitled to 
half the share of a legitimate son, and, if there be no 
legitimate son, and no legitimate daughter or son of 
such a daughter, the illegitimate son by the Dasi 
takes the whole estate. If, however, there be a 
legitimate daughter, or legitimate son of such a 
daughter, the illegitimate son would take only half 
of the share of a legitimate son, and such daughter 
or daughter’s son would take the residue of the pro- 
perty, subject to the charge of maintaining the 
widow of the deceased proprietor The dictum of 
Lobd Caibks m Qajagaihi Radhika v. Qajapathi 
Nxlamanu 13 Moore 3 s I. A , 497 8. € , $ R L. R , 
202 • 14 W, R., P, 0 , 33 , reversing 2 Mad, 369 — 
“ Supposing the sons, or either of them, to have been 
legitimate, the widow (of Padmanabha) could have 
been entitled to maintenance only. Had both the 
sons been illegitimate, their claims, unless some spe- 
cial custom governed the case, which is not in proof, 
would have been to maintenance only. In this last- 
named case the widow would have had the ordinary 
estate of a Hindu widow,” — commented upon and 
explained. The terms Dasi and Dasiputra, as de- 
fined by various writers on Hindu law, discussed, 
and the rights by inheritance of a Dasiputra con- 
sidered, The condition that, m order to entitle the 
illegitimate oflrspnng of a Sudra woman by a Sudra 
to mhent the property of the latter, or share m it, 
she should, according to Jrnmta Vahana and Nil- 
kantha, be an unmarried woman, lias, m practice, 
been discarded in the Presidency of Bombay. In 
this Presidency the illegitimate offspung of a kept 
woman, or continuous concubine, amongst Sudias 
are on the same level as to inheritance as the issue 
of a female slave by a Sudia, Q , a Sudra woman, 
was married to 7% also a Sudra, by Pat marriage, 
without having received a chhor cluti (release) from 
her first husband, who was then living, or obtained 
any other sanction of her Pat with T. Reid that 
the intercourse between Q. and T. was adulterous, 
and that, therefore, the plaintiff, then son, being the 
result of such intercourse, was not entitled to take 
as heir even to the extent of half a share, and was 
not a Dasiputra within the scope of* Yajnyavalkya’s 
text, or recognised as such by other commentators. 
He was, however, held entitled to maintenance, as he 
had been recognised by T, as his son, Rahi i>. 
Govikda Walad Teja . I, L. R„ 1 Bom., 87 

218. Sudras ,-*- In the 

case of Sudras the law has been and still is that ille- 
gitimate sons succeed their fathers by right of in- 
heritance. Paneaiya Teiavee % Puli Tel a vim 

[1 Mad., 478 
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214. Sons of Sudra, 

— The illegitimate sons of a Sudra are as such en- 
titled to one half of a son’s share. RmsiroinsE v, 
Samaedhak . . . . 5 1, W., 94 

215. Sons of Sudra. 

— The illegitimate son of a Sudra being the offspring 
of an incestuous intercourse (intercourse between a 
father-m-law and bis daughter-m-law), is not entitled 
to inherit or share in the family property according 
to Hindu law. Semite, — To entitle the illegitimate 
sons of a Sudra by a Sudra woman to inherit a share 
m the family property, the intercourse between the 
parents must have been a continuous one, and the 
woman must have been an unmarried woman* There- 
fore, the illegitimate son of a Sudra by a Sudra 
woman living with him in adultery is not entitled to 
a share in or to inherit tlio family property. Daotx 
Paeisi Nayudtt v. Datti Bangaeu Nayudtt 

[4 Mad., 204 

210, — — - — Sons of Sudra. 

— Brother's son — Semite , — An illegitimate son of a 
Sudra by his concubine is his heir in preference to a 
brother’s son. Kbishnamma v. Papa 

[4 Mad., 234 

217. Sons of S udra. 

— The son of a Sudra by a slave-girl is not entitled 
to share with legitimate sons in the Inheritance of 
an uncle by the father’s side. Nibsak Muetojau 
v . Djiunwitnt Roy . . . Marsh,, 009 

218. • — < * — Sons of Sudra. 

— According to the doctrines of tin 1 Bengal school of 
Hindu law, a certain description only of illegitimat e 
sons of a Sudra by an unmarried Sudra woman m 
entitled to inherit the father’s property in the 
absence of legitimate issue, vis,, the illegitimate sons 
of a Sudra by a female slave or a female slave of las 
slave. Nab aik Diiaea v, Rakhal Gaik 

[I. X». R., 1 Calc., 1; 23 W. B.» 334 

219. — Mitakshara 

law — Illegitimate daughters.— The illegitimate oil- 
spring of a kept woman or continuous concubine 
amongst Sudras are on the same level as to inherit- 
ance as the issue of a female slave by a Sudra. 
Under the Mitakshara law the sou of a female slave by 
a Sudra takes the whole of his father’s estate, if 
there ho no sons by a wedded wife, or daughters by 
such a wife, or sons ol such daughters. If there he 
any such heirs the son of a female slave will parti- 
cipate to the extent of half a share only. Meld, 
therefore, that M,, the illegitimate son of an Ahir by 
a continuous concubine of the same caste, took his 
father’s estate in preference to the daughters of n 
legitimate son of his father who died m the father’s 
lifetime. Saestoi v. Mannu I* L* R», 2 All,, 184 

220. — — - Sudras,— Right of 

illegitimate sons, — V, and S, were undivided Hindu 
brothers of the Sudra caste, V, died More 8., leav- 
ing two illegitimate sons by A„ an unmarried Sudra 
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woman kept as a continuous concubine 8. left two 
widows Held that although the illegitimate sons 
of A would be entitled to inherit the estate of V , 
they could neither exclude the right of survivorship 
of S. nor succeed to the estate of S Kbishnayyan 
v. Mttttttsami , . I. L. R., 7 Mad., 407 

221. — Mitalcshara — 

Sudra family. — I)asi-putra or son by a slave-girl . — 
Right of survivorship. — Illegitimate son. — In a 
Sudra family of the Mitalcshara school, a dasi-putia 
or illegitimate son by a slave-girl is a coparcener with 
his legitimate brother in the ancestral estate and will 
take by survivorship. Jogendeo BitUPira v. Nit- 
yyanund Man Sing . I. D. R., 11 Calc,, 702 

222. Illegitimate son 

— The illegitimate son of a married woman by a 
Gosavi with whom she is living in adultery while 
undivorced from her lawful husband cannot inherit 
his father's property. Naeayan Bkarthi v. Lay- 
ing Bhabti . . 1. 1*. R., 2 Bom., 140 

223. — - - - ■ »■ — Sudras. — Ille- 
gitimate son . — -IleM that an Alur, who was the off- 
spring of an adulterous intercourse, was incapable of 
inheriting his father's property, even as a Sudra. 
Vencalacheila Chetty v. Parvalhammal , S Mad., 
134, Parish Nayudu v. Pang am Mayudu, 4 Mad., 
204 ; Viraramuthi XJdayan v. Smgaravelu , I. L. R., 
1 Mad., 306 , J Rahi v, Qovtnda , I. L. R , 1 Pom., 97 ; 
and Marayan JShartM v.Zavmg B hart hi, I. L. P.,2 
Pom., 140, referred to. Damp v Ganpat 

[I. D. R., 8 All., 387 

224. — — — Illegitimate son. 

— Estate of Rajpoot — An illegitimate son of a Rajpoot 
is not entitled to succeed to the property left by the 
deceased Rajpoot, but the property being divided the 
mother is entitled to succeed m preference to the 
nephews who could only sue to protect the property 
if the mother dealt with it m any manner not autho- 
rised by Hindu law. Pghoop Singh v Khooman 

[3 Agra, 313 

225. - - — Khatri class. — 

Illegitimate son . — Maintenance — Meld that the ap- 
pellant had failed to establish the alleged marriage of 
his father with his mother, and that consequently 
Ins claim as a legitimate son of the late Rajah of 
Ramnuggur could not he sustained , that he was not 
entitled to inheritance as the illegitimate son of the 
Rajah, because his fathor, who was a Rajpoot, was a 
Khatri, or one of the three regenerate or twice-born 
races whose illegitimate sons could not inherit ; but 
that he was entitled to maintenance out of his father's 
estate. Chhptjeya Run Mhephn Syn v Puelehad 
Syn . 4 W. R., P. C., 132 : 7 Moore’s I. A., 18 

226. &&ygi car- 

riage. — Pyahi marriage. — By the custom of a Hindu 
family, no distinction was made between the issue of 
a Saygi marriage and a Byahi marriage. Meld that 
the issue of the son of a Saygi wife first married was 
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entitled to inherit the property of the grandfather, 
m priority to the issue of a son of a subsequent Byahi 
wife. Radaik Ghasebain v. Budaik Peeshad 
Singh ..... Marsh., 644 

227. - — — - Joint family 

consisting of illegitimate sons of Christian father , — 
Succession under razeenamah — Illegitimate sons of 
a Christian father by different Hindu women, al- 
though by agieement they may constitute themselves 
parceners m the enjoyment of their pioperty after 
the manner of a joint Hindu family, aic not a joint 
Hindu family according to Hindu law. On the death 
of each, his lmeal heirs representing then parent 
would, by the effect of the agreement, enter into that 
paitneiship, eollateials, howovei, not so entering by 
succession, unless the Hindu law gave m such a ease a 
right of iuhmitaneo to collaterals. In a partition suit 
instituted by one ol tho illegitimate children, a deed 
of compromise was executed by tho parties which 
provided for tho mode of enjoyment and against tho 
sale, mortgage, lease, or security of any separate 
share. MM (3) that these provisions of the deed 
did not extend to prevent alienation by devise, nor 
affect the right of inheritance; and (2) that tho 
arrangement between the parties included the right, 
of survivorship, tho claim of the State only arising 
on failure of heirs of the last survivor. Myna Boyee 

V. OOTTORAM 

[2 W. R., P. C., 4: 8 Moore’s I. A., 400 

Vaiymg decision of High Court m Mayna Bat v. 
Uttaeam 2 Mad., X96 

13. IMPARTIBLE PROPERTY, 

228. Impartibility.— Succession to 

raj. — Partibilify is the general rule of Hindu inherit- 
ance, the succession of one heir, as in the case of a 
raj, the exception. East India Company v, i£ama- 
chee Boye Sahiba * . 4 W. R,, P. C., 42 

S. C. Secbetaby oe Spate bob India v. Kama- 
chee Boye Sahiba , 7 Moore’s I. A., 476 

229. Primogeniture.— 

Succession m consequent of primogeniture amongst 
Hindus m India seems to he the rule only in the case 
of large zemindaris and estates which partake of the 
nature of principalities. Bhhjangeav bin Data- 
TjAtbav Ghoepade v. Malojiray bin Davabatkav 
Ghoepade . . .6 Bom,, A, C,* 161 

230. Succession la 

raj. Mature of. — On the question of the extent to 
which property of the nature of an impartible raj is 
excepted from the general law by a special rule of 
succession entitling the eldest of the next of km to 
take solely, — Meld that such a usage does not interfere 
with the general rules of succession further than to 
vest the possession and enjoyment of the corpus of 
the whole estate in a single member of the family, 
subject to the legal incidents attached to it as the 
heritage of an undivided family, Tho unity of the 
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family light to tho heritage is not dissevered any more 
than by the succession of coparceners to partible 
piopeity; but the mode of its beneficial enjoyment is 
different Instead of several members of the family 
holding the property in common, one takes it m its 
entnety, and the common law rights of the others, 
who would he coparceners of partible property, are 
reduced to lights of survivorship to the whole, depend- 
ent upon the same contingency as the rights of sur- 
vivorship of copai ceners inter se to the undivided 
share of each, and to a provision for maintenance m 
hen of coparcenary shares. Yentjmula Gavuri- 
DEVAHMA GARB V . YENUMULA RAMANDORA GaRTT 

[0 Mad., 93 

231. Mode of succes- 

sion to, — Priority of marriage. — Priority of birth . — 
Custom, — Evidence , — By the general Hindu law, 
wheie a subject of inheiitance is from its nature in- 
divisible, and can, therefore, descend to one only of 
seveial sons, the succession as between sons by differ- 
ent wives (other than the first wife) of equal caste, 
is to be determined by the pnority of birth of tho 
sons, and not by the priority of marriage of their 
respective mothers , and, therefore, with respect to 
the succession to an impartible zemindari in the 
distnet of Tmnevelly in the Presidency of Madras, 
tho son of the third wife is, in tho absence of proof 
ot any special custom or family usage to the contrary, to 
be pref cried as heir to a subsequently born son of the 
second wife. Ramalakhshmi Ammab v. SlVANA- 
n ant ha Peettmal Sethtjeayer 

[12 B. Ii. R., 396 : 17 W, R., 553 
14 Moore’s I. A., 570 

Affiimmg decision of High Corn t in Sivanananja 
Perhmal Sbthurayee v MuTTtr Ramaeinga 
Setuxeaxer ... .3 Mad., 75 

232 Mode of succes- 

sion — Pi tonty of sons by different mothers . — Where 
thoie is a plurality of wives equal in caste, the sons of 
each wife (not being the first wife) take precedence 
according to the dates of their respective births, and 
without reference to the dates of the mariiages of 
their respective mothers. Bhujangrav bin JDava- 
iatrav Ghorpade v . Malojirav bin Davalatrav 
Ghorpade . . 5 Bom., A. C., 101 

233. Undivided im- 

partible* ancestral property, — Plaintiff, claiming title 
by succession both as hen by tho general Hindu law 
and according to family custom, sued to leoover the 
Totapalli estate in the zillah of Rajahmundry. Defend- 
ant, the widow of the person last m the enjoyment 
of the estate, pleaded that tho plaintiff was not of 
the royal stock, but merely a dependent of the family ; 
that he had an elder brother alive, and therefore could 
not sue, and that, m accordance with her husband's 
instructions, as contained m his will, she was about 
to adopt a son. She also alleged that plaintiff should 
have become a party to an appeal pending before tho 
Privy Council from the decree in suit No, 3 of 1860, 
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under which tho defendant’s husband had recovered 
possession of tho estate from the widow of the 
prior possessor, J. D. The lower Court found 
that the plaintiff was an undivided member of tho 
family m which the right to the estate was vested, and 
a dayadi of the defendant's late husband m the 12fcli 
degree through their common ancestor, B. X)., and 
decreed m plaintiff’s favour. Pending this appeal, 
the Pnvy Council delivered judgment m the appeal 
from the decree m suit No 3 of 1860, to which plain- 
tiff and defendant had become parties. Meld, in 
accordance with the judgment of the Privy Council, 
that the estate was acquired not by *7, X>, t but 
by his father, B. D„ the common ancestor, through 
whom plaintiff traced his kinship, and lias over 
since enjoyed as ancestral property derived from 
the said B. JO, That accordingly the question of 
succession raised m this suit, similarly to that in 
the appeal before the Privy Council, was determin- 
able by the law regulating the devolution of indivisible 
ancestral property, which had vested in the last 
possessor. That the objection to the plaintiff’s title 
as heir by the general law was thus reduced to 
the questions . Whether his alleged kinship to the last 
possessor was proved , and if so, whether, according to 
tho ordinary course of legal succession to such pio- 
perty, he, or the defendant, as tho widow of the last 
possessor, was heir to the estate. That upon the first 
question plaintiff had proved his kinship to the last 
possessor, and upon the second that plaintiff was heir 
to the estate, m preference to tho defendant, the widow 
of tho last possessor. The sound rule to lay down with 
respect to undivided or impartible ancestral property 
is that all the members of the family who, in the way 
pointed out, are entitled to unity of possession and com- 
munity of interest, according to the law of partition, 
are co-hens, irrespective of their degrees of agnate 
relationship to each other, and that on the death ol 
one of them leaving a widow and no near sapmdas in 
the male lme, tho family heritage, both partible aiui 
impartible, passes to tho survivors or suivivor, to the 
exclusion of tho widow. But when her husband was 
the last suivivoi, tho widow's position as hen, rela- 
tively to his other undivided kinsmen, is similar to 
her position with respect to his divided or self and 
separately acquired property Yenumuba Gavtthi- 
devamma Garb v. YentjmitiiA Ramandora GAitu 

[6 Mad., 93 

234. — * Joint Hindu 

family, — Impartible ^ raj — Power of Rajah to 
alienate, — Primogeniture — Suit by eldest son to set 
aside alienation, — Wheie there Ih no local or family 
custom ovor-ndmg the general law, a the succession to 
a raj or impartible zemindari, according to Hindu 
law, goes by primogeniture. In the absence of any 
custom to the contrary, a raj or impartible zemindari 
is, according to Hindu law, not separate property but 
,]oint family property. The Shivagunqa Case, 9 
Moore's / A., 64-i , Ramalatnhm Ammal v, Siva- 
nantha Perumal Seihurayar , 12 Moore's L A» $70; 
Hoary a Per shad Singh v JDoorya Konwari, X L, Ji,, 
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4 Calc , 190 , Yanumula Venhayamah v. Yanumula 
Poochia Vankondora , 13 Moore’s I. A., 333 , and 
Penasami v Penas ami, L. P„ 5 Z A., 61, iol- 
lowed The Tipperah Case, 12 Moore’s I. A , 523 , 
observed on. Bhawani Ghttbam v. Deo Raj 
Kuabi . . . . I. X». R., 5 AIL, 543 

See Pebiasami v Pebiasami 

[X.. R., 5 I. A., 61 
1. I». R., 1 Mad., 312 

Reversing decision of the High Court m Pabeya- 
8 ami alias Kottai Tevab v. Salukai Tevab alias 
Oyya Tevab 

235. — * Zemmdari . — 

Personal property of zemindar — The rule of imparti- 
bility applicable to zemindaris does not extend to per- 
sonal proporty of a zemindar left at his death, and such 
property is divisible amongst his sons after his death. 
Rajeswaka Gajaputty Nabaina Deo Mahabaja- 
liUNOAEU v. Vikapbatapah Rtjbba Gujaputty 
Nabaina Deo Mah aba jalunq abu . 6 Mad., 31 

236. — Separate estate 

The more impartibility of an estate is not sufficient \ o 
make the succession to it follow the course of succes- 
sion of separate estate. The Shivagunga Case , 9 
Moore’s Z A , 539 , 2 W. It, P. C., 31, explained. 
YanTTMTJLA VeNKAYAMAH V . YaNTTMOXA Booohia 
Vankqndoba . . 13 W. R., P. C., 21 

[13 Moore’s I, A., 333 

237. Imp artihle 

zemindaris, Succession to, — Custom . — The succession 
to a zemmdari which is admitted to he m the nature 
of a principality, impartible and capablo of enjoy- 
ment by only one member of tho family at a time, is 
governed (m tho absence of a special custom of 
descent) by the general Hindu law prevalent m the 
part of India iti which the zemmdari is situated, 
with such qualifications only as flow from tho im- 
partible character of the subject The succession to 
such a zeinindari may he governed by a particular or 
customary canon of descent. The course of succes- 
sion, according to the Hindu law of the south of 
India of such a zemmdari, where the family was in 
other respects an undivided family, was held to be 
that the husband dying without male issue his 
widow inherited it. In the case of property of 
which part is the common property of a joint Hindu 
family and part the separate acquisition of a deceased 
brother, his widow (in default of male issue) succeeds 
to his separate estate, Kattama Natt cheap. v. 
Rajah op Shivagung-a 

[2 W. R., P. C., 31i 9 Moore’s I* A., 539 

238. Succession to raj* 

— Grant by Government. — Peng* Peg. XI of 1793 — 
Mights of junior members of family . — The land sued 
for was originally an impartible raj, and by family 
custom descended on the death of each successive 
Rajah to his eldest male heir. It was confiscated by 
Government,’ and in 1790, when the decennial 
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settlement was made, was permanently conferred on 
A., a Hindu A m his lifetime, by his acts and 
otherwise, showed that he wanted the estate to de- 
scend to a single heir, and shortly before his death he 
made P , the son of his eldest grandson, such heir, 
and left a testamentary paper in furiheianee of that 
object. The present suit was brought by some of 
the grandsons of A., who claimed to be co-heirs with 
P. under the ordinary Hindu law of inheritance, 
and contended that the will was a forgery ; that A. 
had no power to make it , and that the special law of 
inheritance ceased when the first propnetor was ex- 
pelled. It was found from tho acts of the Govern- 
ment, and its dealings with the property, that A , 
deiived his title by grant fiom the Government, who 
had full dominion over the estate. The estate con- 
sequently must he taken to have been the separate 
and self-acquired property of A., and tho nature of 
the estate granted was held to be a fresh grant of 
the family raj, as it had existed before the confisca- 
tion, with its 'customary rule of descent, the omission 
of the title of raj in tho grant (there being no 
sunnud in this case) not affecting the case, the title 
of Rajah not being absolutely essential to the tenure of 
the estate as a raj. Regulation XI of 3 793 did not 
apply to this case, in which the grant was made 
beiore the passing of that Regulation, which, more- 
over, docs not affect the descent of largo zemindar is 
held as raj, or subject to family custom. The grant 
being of the nature found, it was further held that 
the question as to whether A. had by law power to 
make a will did not really arise m this case, the only 
person who could impeach the will being the eldest 
grandson oi A who had waived his right in favour 
of his son P ,, there being no inchoate rights of 
inheritance in tho junior members of the family. 
Reebpeetab Sahek v . Rajknmb Peetab Baheis 
[9 W. R., F. CL, 15 ; 12 Moore's I. A., 1 

239. — — Power of Paj ah 

holding impartible raj . — Pelinqimhmeni. — Position 
of son on relinquishment . — There is no difference 
between the position of a Rajah holding an impartible 
raj and that of an ordinary zemindar in respect of his 
power to relinquish the property in favour of his next 
legal heir Such a relinquishment is not forbidden 
by the Hindu law. Where tho effect of such a re- 
linquishment is to give the property entirely into tho 
hands of tho son, he can during his father's lifetime 
question and challenge any acts done, and any acts 
that are alleged to have been done, by his father, and 
winch are denied by the father, LtroiiMEB Nab A in 
Singh * Gibbon . . , 14 W* R., 197 

240. — Tiffed of, on 

nature of property.— Joint and separate property. 
— The impartibility ^of property docs not, per so, 
destroy its nature as joint family propeity, or render 
it the separate estate of the last holder, so as to 
destroy tho right of another member of the joint 
family to succeed to it upon his death, in preference 
to those who would he his heirs if tho property were 
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separate. Doobga Pershad Sifgh DooRaA 
Kofwabi I. X, R., 4 Calc., 190 : 3 G. L, R., 31 
[X. R. a 5 I. A., 149 

S, C m the High Court. Dooeoa Pebshad u. 
Dooega Kooeeee . . .20 W. R., 154 

# 

241. — - Impartible es- 

tate — Primogeniture — Custom — The principles on 
which is founded the judgment m PamalaJcshmi 
Ammal v Swmantha Perumal Ammal, 14 Moore?# 
1 A , 570, as to the succession to an impartible inherit- 
ance, apply with equal force whether the first-born 
son is born of a first married wife or of a wife after- 
wards married. The text of Manu, chapter IX, v, 125, 
distinctly shows that among sons horn of wives equal 
in their class, and without any other distinction, there 
can bo no seniority in right of the mother. In v. 122 
of the same chapter the words <f but of a lower class " 
added by the gloss of Cullnea Bhatta are to be read 
a§ correctly inserted m the text. Two wives of a 
Palayagar of an impartible polliam having died before 
his marriage with a third and fourth wife, it was con- 
tended that tho third being in the position of a first 
married or “ royal” wife, her son was entitled to suc- 
ceed to his father in preference to an elder son horn 
of the fourth. J Held that tho elder son, though horn 
of the fourth wife, was entitled by primogeniture 
under the rule above referred to, and that it was, ac- 
cordingly, immaterial to consider whether or not this 
third wife was m the position of a, first married wife. 
What might be the effect of one wife being " of a 
lower class " than another was not in question, Ped- 
da Ramaeea v . Bafgabi Seshamma 

[ I. X. R. a 2 Mad., 286 :8C.L. R., 315 
Xj. R., 8 X. A., 1 

242. Impartible pol- 

liam — Primogeniture — Property of joint family . — 
Survivorship — An impaitiblo polliam governed by 
the rule of primogeniture, though possessed exclu- 
sively by one member of the family, is the joint pio- 
perty of the family, and, in tho event of a death, 
passes by survivorship. When, on the death of a 
Polliagar, the right of exclusive possession passes 
from one line of descent to another, it devolves, m tho 
absence of proof of special custom of descent, upon 
the neaiest coparcener m the senior line, and not 
necessarily on the coparcener nearest in blood. Sem- 
ite , — The ruling of the Judicial Committee of tho 
Privy Council in the Tipper ah case , 12 Moore 3 v I A , 
523 , proceeds upon giounds which aie m conflict with 
the lulmgs of the same tribunal m Madras cases and 
with the law of Southern India and Benares respect- 
ing the impartibility of propci ty of a joint Hindu 
family. Haeaqafti Achammagartt v. Vknkata- 
OiiAiiAPATi Nayafiyabtt . I. X, R., 4 Mad,, 250 

243. — — <a Impartible raj. 

— Succession in joint family to ancestral impartible 
estate. — Might of nearest male collateral — Prolusion 
ofmdm where the family is joint, and the estate not 
separate.— -Custom. — Might of females to inherit . — 
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Impai tible anccstial estate is not, merely by reason of 
its being impartible, ibe separate estate of the single 
member of the undivided family, upon whom it de- 
volves, so long as the family continues joint Chm - 
tamun Singh v. Noiolukho Konwari , 1. 1 II , 1 Calc ,, 
153 : L. It , 2 I. A , 263, i of erred to and followed A 
female cannot inherit impartible anccstial estate, 
belonging to a joint family, under the Mitakshara, 
when theie aie any male membeis of the family who 
are qualified to succeed as heirs— a rule of law not 
dependent on custom j and a custom modifying the 
law in this respect must be a custom to admit females, 
not a custom to exclude them Miranath Koer v. 
Pam Narayan Singh, 9 P. L, P. t 274, approved. 
Where a raj estate, ancestral and impartible, was not 
separate property and the family was undivided, and 
where no special custom existed, modifying the Mitak- 
shara law of succession, — Meld that the nearest male 
collateral relation of the last Rajah, who died without 
male issue, was entitled to succeed m preference 
to the Rajah's widow. This relation, vis , a brother 
of the late Rajah's deceased father, at one tune re- 
ceived an allowance for maintenance out of tbo 
family estate. What amounted to an attachment of 
this, according to a subsequent judicial decision, 
occurred in 1857. Meld that ho had not thereby 
been deprived of his right of succeeding as a member 
of the joint family The raj estate m question origin- 
ated m tho partition of a more anuont one, with 
others out of which minor estates woie formed. If 
w the latter there had been descents to widows, no 
inference hence, to support the widow's claim to 
inherit m this family, could bo drawn Such minor 
estates might have been separate (which estates 
granted for maintenance probably would be), and 
m that case the widows of the last holders would 
have succeeded them m due course of law. Unless 
connection is shown between families, evidence of 
a special family custom in one is not evidence of 
a similar family custom in another Ret Himm «. 
Baisfi . I. X, R„ 7 AH., 1 : X. R., 11 X A., 149 

244. MHahshara 

law — . ’Exclusion of females from succession. — Im- 
partible joint ancestral property. — Custom , — • A 
female cannot inherit an impartible ancestral estate 
belonging to a joint Hindu family governed by the 
Mitalcshara, where there arc any male members of 
the family who arc qualified to succeed as heirs. 
This is a rule of law, and not dependent on custom A 
custom modifying tho law must bo a c ustom to admit 
females, not a custom to exclude them. JtiUANATU 
Kobe v. Ram: JNahaint Sing 

[9 B. X, R., 274: 17 W. R., 316 
Upholding on appeal 8. C. . 15 W* R., 376 

But see Dttbga Pea rad Snroi* p, Durua Ki/n- 
wabi . 9 B. X. R., 306, note s 13 W. R„ 10 
where to a ghatwah estate which descended from 
tho father to tho eldest son, the younger sons having 
allowances made to them, a widow was hold entitled 
to succeed as heir to her eon, 
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245. . Succession to 

ray — Tributary Mehals of Cuttack — Beng . Reg, 
XI of 1816, s, 3 —According to the Paehees Sawal, 
a brother o£ the Rajah of Attgurh, one of the tri- 
butary mehals of Cuttack, has a preferential title over 
the Rajah's son by a phoolbebahi wife to succeed to 
the raj The effect of a devise of his estates by a 
Rajah would be to alter the couise of succession, and 
theiefore contrary to section 3, Regulation XI of 
1816. Nittafttnd Mbrdiraj v. Sreekurun Jttg- 
gerstath: Bewartah Patnaick . 3 W. R„ 116 

12 JOINT PROPERTY AND SURVIVORSHIP. 

248. — Joint property. — Succession 

per capita and per stirpes — Whore property is 
acquired while a Hindu family is joint, according to 
the Bengal law, the inheritance goes per capita and 
not per stirpes. Ramgijtty Doss v. Nundo 
Coomar Doss ... 2 W . R., 11 

Rettitn Kristo Bosoo v. Bhugoban Chtoder 
Bosoo . . . 18 W. R., 32 

247 . Mitahshara 

law. — Joint and self acquired property . — A Hindu 
subject to the Mitakshara, dying possessed of a share 
in joint family property, and also of separately 
acquired property, the two will not necessarily devolve 
on the same heir ; hut thoy may either descend to 
different persons, or, if descending to the same per- 
sons, may descend in a different way arid with differ- 
ent consequences. Pitum Koonwar alias Mbnar 
Bibee v. Joy Kishen Dass . 6 W. R., 101 

248. * ~ Separate enjoy- 

ment of self acquired property, — Succession to self- 
acquired immoveable property , — By the law current 
in the Madras Presidency, an undivided Hindu is 
entitled during his lifetime to the sepaiato enjoyment 
of his self -acquired immoveable property, hut on his 
death without male issue such property, unless It has 
been previously disposed of, devolves on hte surviv- 
ing coparceners, and his widow is only entitled to 
maintenance. Varadiperotaii Ubaiyan v. Arda- 
3STARI Ueaiyaet ... 1 Mad., 412 

249. Survivorship.— J oi nt un- 

divided family,— There being a community of inter- 
est and unity of possession between all the ^members 
of a united family having common property, it follows 
that on the death of any one of them, the others may 
well take by survivorship that in which they had 
during the deceased's lifetime a common interest 
and common possession. But the law of partition 
shows that as to the separately acquired property of 
one member of a united family, the other members of 
that family have neither community of interest nor 
unity of possession. The foundation therefore of a 
right to take such property by survivorship fails 
I£ ATT AM A NAUCHEAR V RAJAH OE SHIVAGUNGA 

[2 W. R., P. C. 9 31: 9 Moore’s I. A. ? 539 

Shib Narain Bose v . Ram Nijdhee Bose 

f9 W. R., 87 
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250. Mstahshara 

law * — Succession. — When, in an undivided Hindu 
family living under the Mitakshaia law, a brother 
dies without having issue, hut leaving brothers and 
nephews, the sons of a predeceased brother, the in- 
terest in the joint estate of the hi other so dying does 
not pass on his death to Ins suiviving bi others, hut 
on partition the whole estate, including the interest 
of the brother so dying, is divisible, and the light of 
representation seemes to the sons oi grandsons of 
a deceased brother the share which their father 
or grandfathei would havo taken had he survived the 
period of distribution. Debi Parshad v Thaktjr 
Dial . . . I. D. R., 1 All., 105 

251. Property , an- 

cestral and self -acquired, — Joint tenancy . — 'When 
propoi ty is held in coparcenary, the share of an 
undivided coparcener who leaves no issue, goes, 
according to Hindu law, to his undivided copar- 
ceners, whethor the property is ancestral or acquired 
by the coparceners as joint tenants, Radkabai v« 
Nanaeav . , . I* Ii. R„, 3 Rom,, 151 

252. — * Inheritance of 

illegitimate son am>ong Sudras. — Coparceners , — 
A Hindu of the Sudra caste died in 1850 leaving 
two widows, 11 and S , a son Mahadu and daughter 
Daiya, the children, respectively, of 11 and S„ and an 
illegitimate son Sadu Sadu find Mahadu continued 
to live together for some time after their father’s 
death, but subsequently owing to domestic quarrels 
they lived separately, and So tin was allowed by 
Mahadu a portion of the family property under an 
agreement in writing. Thoy were, however, joint and 
undivided in estate, and continued to bo so until the 
deoth of Mah.ulu m 1865 In a Mint by Sadu as heir 
of his Lithe 1 and biothu foi the whole ot lIh* ances- 
tral piopeity , — Held by a Pull Bench (WrsTliOTP, 

C. J , Klmball and Pxmiit, JJ) that, attci the 

death of tlieir fatlici, Mahadu and S,ulu succeeded, as 
coparceners to the whole property, subject to the 
maintenance of B., S , and Darya, if she wore then 
unmarried, and in that event also to her reasonable 
marriage expenses, — Sadu, however, as an illegitimate 
son taking only half a share. Held, also, that in- 
equality of shares did not prevent coparcenary and 
succession by survivorship, and that, as Mahadu and 
Sadu were coparceners from the death of their 
father until the death of Mahadu, the usual result 
of coparcenary followed on the occurrence of tho 
latter event, mz. 9 tho surviving coparcener the 
plaintiff: Sadu) took the whole property. Raid v. 
Gtomnda walad Teja, I L, R., 1 Bom,, 97, followed. 
Sadtt v. Baiza . . I. Ii. R.j 4 Bom., 37 

253. Inheritance — 

Daughter’s sons , Nature of estate taken by, — In- 
heritance treated as joint property. — Tho estate of V. 
a Hindu, having descended to D. and R., sons of the 
daughter of V„ was held by thorn as joint tenants, 

D , having died, U. by will devised the estate to the 
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plaintiff. Meld that, although the shares which 
devolve on the two sons of a daughter may not come 
to them as coparcenary property, yet, inasmuch as JO. 
and It had treated the estate as coparcenary property, 
the survivor, M, was competent to dispose of the 
estate by will. Gopaxasami v. Chinnasami 

[I. L. R., 7 Mad., 458 

254. Coparceners . — 

Liability of property for debts — According to the 
rulings of the High Courts of Madras and Bombay, 
the undivided interest of a coparcener is not liable 
for his separate simple debts after his death, but 
lapses to the survivors on his death. Kotta Rama- 
s ami Chbtti v. Bangari Seshama Nayanivare 

[I. L. R., 3 Mad., 145 

13. OCCUPANCY RIGHTS. 

255 , Right of occupancy.— 'Remote 

heirs,— The strict Hindu law of inheritance does not 
universally apply to the descent of occupancy rights. 
Merc title hy the law of inheritance is not to he re- 
garded in determining the descent of an occupancy 
holding. A remote heir, not m possession, cannot on 
the death of the ryot claim the holding. Boodhoo 
Rae v Lax Bbebee . . . 2 N, W., 120 

Jatee Ram Sermah v t Mengxoo Sermah 

[8 W. R., 60 

256. — Demote heirs * 

— - Occupancy ryot — Remote heirs are not allowed 
to succeed to a right of occupancy. Sons, or imme- 
diate heirs, residing with the ryot m the village, suc- 
ceed on his death. Pem Kooer v. Upper Baxee 
Si hg , . . . 2 N. W., 80 

14 RELIGIOUS PERSONS— ASCETICS- 
GURUS— MOHUNTS, &o. 

58)7. Ascetics . — Succession to pro* 

perti) of ascetics . — Might of occupancy. — Although 
the High Court has, under the Hindu law, admitted 
the nght of a disciple to succeed to the effects of an 
ascetic, it may be a question whether the Court does 
not go beyond that law when it permits a disciple to 
succeed to the property of an ascetic who leaves a 
large property, or any property which, if he conform- 
ed to the spirit of his religion, he could not have ac- 
quired. But however this may he, a tenant-right of 
occupancy is on a different footing from property 
which is exclusively the estate of a deceased ascetic, 
and the principles which govern tho hereditary right 
of succession to a tenant-right of occupancy are such 
as an ascetic, if ho conform to the spiut of his re- 
ligion, cannot carry out. Soorej Komar Pkrshad 
q. Mahadeo Depp . 5 N. W., 50 

258. * - - * — — Succession to the 

property of ascetics — The principle of succession 
upon which one member of an order of ascetics suc- 
ceeds to another is based entirely upon fellowship 
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and personal association with that other, and a 
stranger, though of the same ordei, is excluded. 
Kheggenrer Narain Chowdhry v . Share rant 
Oghorenath . . . I. L. B., 4 Calc., 543 

259 . Guru. — Disciple leaving mas- 

ter and going to distant country. — Tho disciple of 
a guru who leaves his spiritual master, without pei - 
mission, and goes to a distant country and breaks 
off all intercourse with his preceptor, manifesting at 
the same time an intention to absent himself per- 
manently, is not entitled, on his preceptor’s death, to 
share in the succession to tho preceptor’s estate. 
Soogen Chend v . Gopax Gir . 4 N. W., 101 

200, Chela . — Amongst 

saniasis generally no chela has a right as such to e»uo* 
ceed to the property of his deceased guru. Hia right 
of succession depends upon his nomination by the de- 
ceased in lus lifetime as his successor, which nomina- 
tion is generally confirmed hy tho molumts of the 
neighbourhood assembled together to perform the 
funeral obsequies of the deceased. When' a gum 
docs not nominate his successor from among hm 
chelas, such successor is elected and installed by tho 
mohunts and principal persons of the sect m tho 
neighbourhood upon tho occasion of tho funeral ob- 
sequies of the deceased. Nirunpm Jlarlhcv v. Pa- 
daruth Bar thee, S. 0. A., N IV. P„ 1801, p. til 2, 
followed. Whore, therefore, a chela sued for posses- 
sion of a village belonging to his deceased guru, 
founding such suit on hia right of succession as chela 
without alleging that he had boon nominated by the 
deceased as his successor and confirmed, or that lus 
had been elected as successor to the deceased, such 
suit was held to ho unmaintainable, Mae no Dab iu 
Kamta Das . L L. R., I AH., 639 

201, . Driest, — Dis- 

ciple. — In certain cases a priest may, according to 
Hindu law, be the heir of a deceased disciple. J EtioA- 
nend Gossamee v. Kessujj Nekjd Gossamer 

[W. B., 1804, 146 

262. Mohunt. — Chela. — Heir of 

deceased mohunt. — According to Hindu law a chela 
is the heir of a deceased mohunt, and as such enti- 
tled to a certificate to enable him to collect his debts, 
Sheopeojkabh Doss v. Joyram Doss 

[5 W. R„ Mis,, 67 

203. — Chela. —Mars of 

deceased mohunt, — Where tho mohunt of a byragoo 
math died without having any chela,— Held that or- 
dinarily his successor was appointed by the molmnta 
of other byragoo muths, and that enquiry should ho 
made as to the existence of a particular custom by 
which it was alleged that the property of tho deceased 
passed to the brother of his spiritual preceptor. 
Ramdoss Bybagkjs v. Genoa Doss . 8 Agra, 295 
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15. DIVESTING OF, EXCLUSION FROM, AND 
FORFEITURE OF, INHERITANCE. 

(«) General cases, 

204 Suspension of inherit- 

ance. — Unborn sons. — Child m the womb , Right of 
—Proprietary right is created by birth, and not by 
conception A child in the womb takes no estate. In 
cases wheie, when the succession opens out, a female 
member of the family has conceived, the mhentance 
remains m abeyance until the iesult of the conception 
is ascertained If the child be still-bom the estate 
goes, not to his heir, but to the heii of the last owner. 
A son or glands on’s right of prohibition to Ins unsepa- 
rated lathei making a gift, donation, or sale of cficcts 
inherited fiom his giandfathei, cannot be exorcised 
m favour of an unborn son. Goura Cuowdhrain v. 
Chummun Chowdhry . . W. R„ 1804, 340 

265. Unborn son — 

Pr eg nancy.— Adoption — According to Hindu law, 
the right of inheritance is not suspended by pregnan- 
cy or until adoption. Dttkhina Dossee v. Rash 
Beharee Mozoomdar . . . 0 W. R,, 221 

200. — * Son not born 

when succession opened out . — A sister's son, in order to 
have a preferential title over his paternal uncle, must 
have been bom or conceived when the succession open- 
ed out. It is contrary to Hindu law that a mother 
should be a trustee for a son who may hereafter be 
conceived. Rash Beharee Roy v Nimaye Churn 

[W. R , 1864, 223 

207. Unbegotten heir . 

—An inheritance cannot remain m abeyance foi an 
unbegotten lieu (such not being a posthumous son). 
The succession must vest m the heirs existing at tho 
time of the death of the person, whose mhentance de- 
scends. Koylasnath Doss v Gyamonee Dossee 

[W, R., 1804,314 

208. DiveBting of estate,— Keir 

born after death of ancestor , — By Hindu law an es- 
tate once vested cannot be divested m favour of the son 
of an excluded person born after the death of the an- 
cestor. Such ruling does not apply to the case of a 
son of an excluded person if, having been begotten 
and being in the womb at the time of the ancestor's 
death, he is aftei wards born capable of inheriting. 
Kalidas Das v Krishna Chandra Das 

[2 B.L. R„ E. B., 103 : 11 W. R., O. C., 11 

See also Batumi v. Pandurang 

[I. L. R„ 0 Bom,, 610 

209. Exclusion from inherit- 

ance. — Proof of ground for exclusion . — The party 
who seeks to exclude one of the heirs to property 
from a share of the inheritance, is bound to prove the 
cause of the exclusion. Futtiok Chunber Chat- 
TERJEE V . JUGGUT MOHINEE DaBI 

[22 W. R„ 348 

270. Disqualifica- 

tion — Onus probandi — Presumption — K. K. died 
leaving a widow (A.), three sons (R., AT., and P.), and 
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(a) General Cases— continued. 

Exclusion from inheritance— continued. 

a daughtei (TF) R. and K. died unmarried, and P., 
who survived them, left a widow ( C . M.). W’s son, 
K C , sued C. M for 5 annas 15 gundas of the joint 
family estate. One of the pleas raised for the 
defence was that the sons, R and K> were disqualified 
from inheriting, and 1 anna 15 gundas was claimed 
as the exclusive property of defendant's husband 
under an alleged gift held that the presumption 
of Hindu law was against the alleged disqualification, 
and R. and K having an admitted right to succeed, 
it was for the defendant to prove by positive evidence 
that they did not succeed by reason of the said dis- 
qualification Chundee Monee Dabia t> Krtsto 
Chunder Mozoomdar * . 18 W. R., 375 

( b ) Addiction to Vice. 

271. — — - Addiction to 

vice as unfitting son for inheritance . — Vague and 
general evidence of plaintiff's gambling and licentious 
propensities is not sufficient to justify a finding that 
lie has disqualified himself by w addiction to vice ” for 
the performance of obsequies and such like acts of 
religion, and such evidence must disclose something 
like habitual maltreatment, or active and malignant 
hostility, to authorise a Court to pronounce the plain- 
tiff “a professed enemy ot his father" for the pur- 
pose of declaring him to have forfeited his right of 
inheritance by misconduct. Ivalka Per shad v. 
Budree Sah . . . . 3 N. W., 207 

(<?) Blindness. 

272. Son of blind man , 

— A Hindu died in 1832, leaving an only son, who 
had been blind from his birth, and two widows, the 
survivor of whom died m 1849, On the death of tho 
surviving widow the nephew succeeded as heir, the 
blind son being by Hindu law excluded from inherit- 
ance. The blind man having married, a son was born 
to him in 1858. The blind man died in 1861. Held by 
Norman, J. y that on the birth of the blind man's son 
he became entitled to the mhentance from winch Ins 
father had been excluded Held on appeal (by a Full 
Bench) that by Hindu law an estate once vested can- 
not be divested in favour of the son of an excluded 
person born after the death of tho ancestor. Such 
ruling does not apply to the case of tho son of an 
excluded person if, having been begotten and being 
in the womb at the time of the ancestor's death, he 
is afterwards born capable of inheriting. Kalidas 
Das v . Krishna Chandra Das 

[2 B. L. R., E. B., 103 

s. c. ii w. r., o. c., li 

273. Incurable 

blindness. — Semble y — A daughter who becomes in- 
curably blind m her infancy has no right to inherit- 
ance, but only to maintenance. Bakubai v, Man- 
chhabai 2 Bom., 5 
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(c) Blindness— continued. 

Exclusion from inheritance— continued* 

274. Congenital blind - 

ness — j Blindness after birth — The blindness which, 
undei the Hindu law as recognised in Bengal, ex- 
cludes an ullhcted person from inheritance, refeis to 
congenital blindness, and not to loss of sight which 
has supenened aftoi birth. Moeesh Chunder Roy 
v. Ceunder Mohun Roy 

[14 B. L. R,, 273 : 23 W. R., 78 

275. — 1 — — C on genital 

blindness — Person not born blind. — According to 
the Hindu law as prevailing in the Bombay Presi- 
dency, blindness to cause exclusion fiom inheritance 
must be congenital. Therefore, where the widow of 
a childless intestate, though proved to have been 
totally blind for some years before the death of her 
husband, was admitted not to have been bom blind, 
— Meld that such blindness did nob prevent her from 
mhciitmg the propoity of her husband on his decease. 
Mubaeji Gokuldas V . Paevatibai 

[B. L. R., 1 Bom., 177 

270. Incur able 

blindness — Incurable blindness, if not congenital, is 
not such an affliction as, under tbe Iimdn law, ex- 
cludes a person flora inhentanee, Umabai v. Biiavu 
Padmanjt « , . I. L. R,, 1 Bom., 557 

(d) Dearness and Dumbness. 

277. Deaf and dumb 

pei son — According to Hindu law, the son of a deaf 
and dumb man, born after the death of his grand- 
lath ei, cannot succeed to the estate descended from 
his grandfather A died leaving four sons One, A., 
was bom deaf and dumb. B lived in cominensality 
with Ins hi others. Some time after Ads death a son 
was horn to B. Meld that B ’s son was not entitled 
to succeed as heir to a share of the property descend- 
ed from A. Pabeshmani Dasi v. Dxnanath Das 

[1 B. L. R., A. C., 117 
S. C. 11 W. R., O. a, 19, note 

278. — Deafness and 

dumbness from birth — Divesting of estate,— -/Son of 
excluded person . — One B , a Hindu, died, leaving 
him surviving L , his undivided son, born deaf and 
dumb, and the defendant, B., his (B } s ) brother’s son. 
Z., being disqualified from inheriting, the defendant, 
P, at B ’s death succeeded to the entire family estate, 
and subsequently sold a part of it. L. subsequently 
married and had a son, the plaintiff, who sued to re- 
cover bis half share in a certain village Meld that, 
according to Hindu law obtaining in* Western India, 
the family estate vested m the defendant, P., at 
the death of B.> to the exclusion of his deaf and dumb 
son, and the subsequent birth of the plaintiff did not 
divest the defendant of the mhoiitanco which had 
solely vested in him. Bapuji v. Pandurang 

[I. L. R., 8 Bom,, 618 
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15. DIVESTING OF, EXCLUSION FROM, AND 

FORFEITURE OF, INHERITANCE— continued. 

(<3) Dearness and Dumbness — continued . 

Exclusion from inheritance— continued. 

279. Sons of deaf 

and dumb person — Partition, — Disqualified heirs* 
— Birth of qualified heir . — Under the Hindu law 
of inheritance which obtains in Southern India, the 
sons of a deaf and dumb member of an undivided 
Hindu family are entitled to a share of the family 
estate in the lifetime of then father, notwithstanding 
that they were born after the death of their grand- 
father. In such a case the estate vests on the death 
of the grandfathei in the qualified heirs, subject to 
the contingency of its being divested on the recovery 
of the .disqualified, or the birth of a qualified, heir, 
Krishna v. Sami * . I. L. R„ 9 Mad., 64 

280# - — — — Inheritance v — 

'Exclusion' from inheritance. — D xmh ness.— Dumb- 
ness, if from birth, is a cause of disinherison in females 
as well as m males A Hindu widow born dumb is, 
accoidmg to the law prevailing on this side of India, 

| incapable of inheriting from her husband, Huch 
! widow is, however, entitled to her stridhun and to 
maintenance out ot the piopcrty oi her deceased hus- 
band Case lemanded to have the widow made a 
party to the suit, that it might Ik* determined whether 
she was born dumb, and it so, that tin* amount of her 
stridhun and of her maintenance might be ascertain- 
ed. Vallabiieam Shibnarayan ?>, Bax IUjuganca 
[4 Bom,, A. C., 135 

(e) Incontinence, 

See Cases under Hindu Law— Widow 
— Disqualification— Unohastxty, 

281. Daughter *$ 

right of succession.— Under the Hindu law prevailing 
m the Presidency of Bombay, a daughter is not de- 
barred by incontinence fiom succession to the estate 
of liei father Smriti wnters and commentators on 
Hindu law and judicial decisions on the question of 
a daughters light of succession lefoired to and dis- 
cussed. Ad v yap a v . Rudeava 

[I. L. R,, 4 Bom., 104 

(/) Insanity. 

282. — — • Mental incapa- 

city.— ‘Idiotey. — The mental incapacity winch dis- 
qualifies^). Hindu from inheriting on the ground of 
idiotey, is not nceossanly utter mental darkness. A 
person of unsound mind, who has been ho from his 
birth, is in point of law an idiot, The reason for 
disqualifying a Hindu idiot is lus unfitness for the 
ordinary intercourse of life. Ti;rumamaoa.l Ammal 
V . Ramasvamx Ayvanuar , , 1 Mad., 214 

283. " " — — * Mitahshara 

family, — Suit by lunatic father to recover family 
property, — Disability to sue . — A lunatic, a member 
of a joint Mitakshara family, cannot sue to recover 
property belonging to the joint family, ho being, 
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(/) Insanity — continued . 

Exclusion from inheritance— continued. 

undci the Mitaksliara law, disqualified from inherit- 
ance, and therefore entitled to no share or partition 
m the propei ty hut only to maintenance Ram 
Soondeb Roy v. Ram Sahye Bhugut 

[I. L. R., 8 Calc., 919 

284. Congenital in- 

sanity . — 'Partition — It is not necessary that mad- 
ness oi insanity should he congenital to disqualify a 
person from mhentance , a copaioener, theiolore, who 
has become insane whilst m possession will lose his 
shaio on paitition Ram Sahye Bjlujaut v. Lalla 
Laijee Sahye 

[I. L. R., 8 Calc., 149 :9C.L. R., 457 

285. Incur aide in- 

samtif, — Tn order to exclude a person Irom inhorit- 
auee under the Hindu law on the ground of insanity, 
it is sufficient to show that when the succession 
opened he was mad, and not in a condition to per- 
form the funeral oblations. Proof that his insanity 
was incurable is not necessary, D ware: anath B ysak 
v. Mauenbranath Bysak 

[9 B. Ii, R., 198 ; 18 W. R„ 305 

280. Condition of 

mind at time succession opens out . — The condition of 
a mmoi’s mind at the time the succession opens out 
to him is to he looked to , therefoi c, where a pai ty 
obtained a deeiee declaratory of his right to succeed 
to certain pi opei ty as reversioner on the death of the 
widows, and on their death he had become insane, — 
Held he was not entitled to execute the decree. 
Beaja Bfiitxan Lal Ahijsti v Bicitan Do hi 

[9 B. L. R., 204, note : 14 W. R., 330 

287. — — - Condition of 

mind at time succession opens out,-— In order to ex- 
clude a person from inheritance under the Hindu law 
on the giound of insanity, it is sufficient to prove in- 
sanity at the time when succession to the property 
opens out. Wooma Pershad Roy v. Grish 
Chunder Prochundo , I, L. R., 10 Calc., 639 

288. Condition of 

mind at time succession opens out —Incurable in- 
sanity — A person is disqualified under Hindu law 
from succeeding to property if he is insane when the 
succession opens, whether his insanity is curable oi 
incurable Under the same law, when property has 
once vested by succession m a person, his subsequent 
insanity will not be a ground for its resumption. 
Under the same law, although a person becomes 
qualified to succeed to property, after the disqualifica- 
tion of insanity ceases, he cannot resume property 
from an heir who has succeeded to it in consequence | 
of his disqualification when the succession opened 
Deo Kishen v Budh Pbakash 

[I. Ii. R., 5 All,, 509 

289. — - — Lunatic — Al- 

though, according to Hindu law, a lunatic has no 

IE 
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15. DIVESTING OF, EXCLUSION FROM, AND 
FORFEITURE OF, INHERITANCE— continued. 

(/) Insanity— continued. 

Exclusion from inheritance — continued . 
lights of mhentance, ho is not debaued fiom taking 
an estate duly conveyed to him Gourenath v. 
Collector or Monghyr. Court or Wards v, 
Rughoobur Dyal Sheopershad Narain v. Col- 
lector of Monghyr . . . ’7W. E.,5 

290. — Possession of 

property by lunatic — A Hindu lunatic may be pos- 
sessed of property though he cannot take it by in- 
heritance Court or Wards v Kitpulmun Singh 

[10 B. L. R., 364: 19 W. R., 164 

(g) Leprosy. 

291. — — - Incurable lep- 

rosy, — Incurable leprosy of the samous or ulcerous 
type, conli acted before partition, excludes the person 
afflicted with it from a slnue in the ancestral estate. 
Ananta v, Ramabai , I. L. R., 1 Bom., 554 

292. Virulent and 

aggravated form of leprosy , — It is only when leprosy 
assumes a virulent and aggravated type that it is by 
Hindu law made a ground for disqualification for 
inheritance. Janardhan Pandurung v Gopal 
Pandurung . . .5 Bom., A. C., 145 

293. F xpiaiion — 

Onus of proof , — Where a party who claimed to bo 
heir- at- law to the estate of a deceased Hindu was 
opposed on the giound that he was disqualified from 
inheriting by lopiosy, hut volunteered to state that 
ho had pci formed the penance required by the Slias- 
tras for the expiation of the disease, he was held to 
have admitted thereby that the leprosy was of that 
grievous nature which demanded expiation before he 
could succeed to the inheritance, and to lie under the 
onus of proving the fact that expiation had been per- 
formed. Bhoobunisssuree Dabba ik Gouree Doss 
Turkopunohanun « , * II W. R., 535 

204. ■ - - - — J Evidence of in- 

curable disease — When it is contended that a Hindu 
is incapable of inheriting by reason of an incurable 
disease, as lepiosy, the strictest proof of the disease 
will be required. Issur Ohunder Skin v Ranee 

Dosses 2 W. R.,125 

NtmiitT Chunder Gohoo v . Bagola Soonduree 
. Dossee . , * . 21W. R., 249 

295, Leprosy after 

vesting of estate . — Lives ting of property . — A leper’s 
property to which he has succeeded by inheritance 
before the disease is not divested from bun ; ho can 
make a valid gift of it. Shama Ghubn Atjdhioaree 
Bybagee v, Rqop Doss Byragbe . 6 W. R., 68 

(h) Marriage. 

290. Forfeiture of 

mokmtshp by marriage —Among the Gossams of 

4 v 2 
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(h) Marriage — continued. 

Exclusion from inheritance— continued. 

the Deccan and certain other places, marriage does 
not woik a toifeiture of the office of mohunt and the 
lights and pi operty appendant to it Gosain Ram- 
BRARTI JaGRUPBHARTI 13. SURAJBHARTI BaRIB- 

iiabti . . . . I. L. E., 5 Bom., 682 

(i) Outcasts. 

297. Act XXI of 

1S50 — Exclusion from caste — Since the passing of 
Act XXI of 1850 exclusion from caste, whether by 
i enunciation of religion or from any other cause, 
is. no longoi a ground for exclusion from inheri- 
ancc. Bur jo UN Ladd v. Gya Peeshad 

1 [2 N. W., 446 

298. - Convert — Act 

XXI of 1850. — Befoxe the passing of Act XXI of 
1850 the piopcifcy possessed or acquired by a Hindu 
conveit to Mahomedauiam prior to his conveision 
passed to lu^ nearest heir professing the Hindu leli- 
gion Mewa Koonwer v. Laeba Oudh Beilaree 
Ladd 2 Agra, 311 

399. Marriage with 

Mahomedan -—Forfeiture of property.— Act XXI of 
1850 . — The Hindu law disentitling a widow to inherit 
on le-mamago and marriage with a Mahometan 
does not apply to a widow who became a Mahomedan 
before hei marriage with a Mahomedan. According 
to section 3, Act XXI of I860, and section 9, Bengal 
Regulation VII of 1832, conversion does not involve 
foileituie ol inheritance. Gopab Singh v Diutn- 
gazee . . . . 3 W. R., 206 

300. — Change of ? eli- 

gion — JDegi adaUon, — Death of husband white out- 
cast — Dissolution of marriage — -Suit by widow to 
tec oner 1/ as band's estate — In 1850 K marued 8 
both being Brahmans K subsequently became a 
coin ci t to Chnstiamty In 1881 K died and 8 
claimed his estate Held that, according to Hindu 
law, K. died an outcast and degraded, and that, as 
lus degiadation was unafconod for, the mamage be- 
came absolutely dissolved, and no right of inheritance 
remained to 8 Sinammal v Administrator 
General oe Madras . L L. R., 8 Mad., 169 

301. J Exclusion from 

caste — Act XXI of 1850. — Exclusion from caste of 
a Hindu for an alleged intrigue does not involve de- 
privation of his civil rights to hold, deal with, and 
inherit his propel ty (Act XXI of 1850). Karu- 
T11EDATTA all US PULLAKATT NeKLAKAPAN NaM- 
boodri v , Mete Publakatt Vassa Devan Nam- 
boodbi . . 1 Ind. Jur., N. S,, 236 

302. — ■ Exclusion from 

caste Act XXI of 1850 — Held that the mere fact 
that the plaintiffs (whoso right by near relationship 
to maintain the suit was established) are out of caste 
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(?,) Outcasts — continued. 

Exclusion from inheritance— continued. 

and that the men of pure blood of their tribe do not 
eat with them, is, of itself, no ground of exclusion 
from inheritance, section 1, Act XXI of 1850, having 
annulled any such disqualification. Taij Singh v. 
Kousibba 1 Agra, 90 

303. — J Persons descend- 

ed from outcasts , — The doctrine of Hindu law that 
outcasts are incapable of inheritance has no hearing 
upon the case of the members of new families which 
have sprung from persons so degraded. Tara 
Chund v . Reeb Ram « * * 3 Mad., 50 

304. — Divesting of 

property. — Exclusion from caste — It is a general 
rule of Hindu law that when the descent of an estate 
has taken place before the cause of exclusion from 
caste has arisen, the estate is not divested by the 
ownei becoming an outcast An estate which a 
mother lias inherited from her son is not divested by 
reason of her subsequent imdiastity. Deo bee v. 
Sookhdeo . . , , 2 N. W„, 361 

305. Hindu becom- 

ing a bifragee. — A Hindu becoming a hyragee, il he 
chooses to retain possession of, or to assert his right 
to, property to which he is entitled, may he doing an 
act which is morally wrong, hut in which he will not 
he restrained by the Court, inasmuch as such an act 
docs not exclude him from any rights he may have 
in such pi operty. Jagannath Pad v. Bid van and 

[I B. L. R., A. C., 114 : 10 W. R„ 172 

Treluck Chunder v . Shama Churn Prokash: 

[1 W. R., 209 

306. — — - Hindu becom- 

ing a hyragee. — A Hindu by becoming a hyragee 
does not divest himself of all title in his family estate, 
which on lus death devolves on his heirs, and not on 
a kept mistress, although she may have poilbimed 
his funeral rites on account of his being an out< ast 
Khoodeeam: Ciiatterjee v Rooeiunee Hoihtobkjs 

[15 W. R., 197 

( j ) Rbfusab to Adopt. 

307. Widow's refu- 

sal to adopt.— A widow’s lefusal to comply with a 
direction to adopt ih no ground of forfeiture as 
regards her rights of inheritance. Uma SundAEX 
1)abee v . HouRourNEH Daiuse 

[L L. R„ 7 Gala, 288 s 9 C. Xu R*» 83 

(h) UNOUAflTITY. 

See Cases under Hrmiu Law* — W roow 
— Disqualification— Unckastixy, 

308. Mother , Un- 

vhastity of —The texts which pionounce that Hindu 
females arc debarred from inheriting by unehastify 
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are confined xn their application to the widow, as 
such, and do not impose a condition on the succession 
of the mother. Kojiyadu v Lakshmi 

[I. L. B., 5 Mad., 149 

309. Mother’s un- 

chastity — An estate which a mother has mheiited 
from her son is not divested by reason of her subse- 
quent unchastity. It is a geneial rule of Hindu law 
that when the descent of an estate has taken place 
befoie the cause of exclusion fiom caste has arisen, 
the estate is not divested by the owner becoming 1 an 
outcast This rule would not under Ilmdu law ap- 
ply to a wife who has become unchaste But theio 
is no authority to show that it does not apply to 
a mother. Deokee v Sookhdeo . 2 N. W., 361 

310. * Mother’s un- 

chastity. — Inheritance to property of son. — A 
mother, guilty of unchastity before the death of her 
son, is, by Hindu law, precluded from inheriting his 
property. Ramnath Tolapattrq v. DuitGA Sun- 
uarx Debi , . . I. L. R., 4 Calc., 650 

HINDU LAW— JOINT FAMILY. 

Col. 

1. Presumption and onus op Proop 

as to Joint Family . . 2341 

(a) Generally .... 2341 

(b) Evidence op Jointness . . 2350 

(c) Evidence op Separation . 2356 

2. Nature op and Interest in Pro- 

perty 236G 

(a) Ancestral Property . . 2366 

(fi) Acquired Property . . 2370 

3. Nature op Joint Family and Posi- 

tion op Manager . . . 2372 

4. Debts and Joint Family Business 2374 

6. Powers op Alienation by Members 2378 

(a) Manager .... 2378 

(b) Father ..... 2387 

(<?) Other Members . . . 2389 

6. Sale op Joint Family Property in 
Execution and Rights of Pur- 
chasers ..... 2396 

See Cases under Hindu Law— Alien- 
ation — Alienation by Father. 

See Cases under Sale in Execution op 
Decree— Joint Property, 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY. 

(a) Generally. 

1 , — Presumption .— JP arti es not 

Hindus rending in Hindu country . — Presumption 
governing family. — PerMlTTER, J . — When parties 
who are not Hindus reside m a Hindu country, and 


HINDU LAW-JOINT FAMILY — con- 
tinued 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued. 

{a) Generally— continued. 

Presumption — continued. 

adopting the customs of Hindus, have lived as Hindu 
families do, joint m food and estate, they will be 
governed by a Hindu law of coparcenary, and tlie 
legal presumptions applicable to the position of a 
joint Hindu family will he applied to them. Abra- 
ham v Abra7iam, 9 Moore’s I. A , 195, and Vel* 
lai Mira JRavuttan v Mira Mmdm JRaimttan, 2 Mad , 
414, followed Suddurtonnessa v. Majada Khatoon, 
I L JR, 3 Calc, 694 , 2 C L JR, 308, explained ; 
A china JBibee v A')eejoomsia JBibee , 11 W It , 45 ; 
and Moomhee Sirdai v. Molnngo Sndar, 21 W It , 
1, followed as to innunoi of dealing with evidence of 
joint ownership Rup Chand Chowhiiiiy d Latu 
Cuowdhry . . . . 3 C, L. B.,97 

2. Status of Hindu 

family — Onus pr oh and original status of all 

Hindu families must bo presumed to be joint and 
undivided. The onus probandi is on those who put 
forward claims upon the basis of separation and self- 
acquisition. Bxlasie Ixoonwar v B ha wank to 
Buksh Narain . . , W, B„ 1864, 1 

Prannatit CirowDHRY v. IC ahtunat rt Roy 
Crowd hr y . . . W. R„ 1804, 169 

Beer Naxuin Sircar v , Teenoowrie Nuntdhb 

[1 W. It,, 316 

Nixmqney Bhooya v. Gunga Narain Shahbr 

Roy 1¥.R, } 334 

Moonye Surmah v. Lqmun Surmah 

[2 W. B., 288 

K ATT AM A NAUCHEAR V. RAJATl OP SiriVAGUNa AH 

[2 W, B., P. C., 31; 9 Moore’s I. A., 639 
Birno Pershad Mytee v Km a Deter 

[6 W. B*, 82 

DhURM ChUND SHATEA V. RAJMOinSHKE 

Debbe . . . .5 W. JEt,, 145 

Lukhun Ckunder v. Modhoo Mookhee 
Dossee .... 5W.B„278 
Sreenath Nag Mozoomdar v. Mon Mohinee 
Dossia . . . . 6 W.R.,35 

Nund Ram v. Chootoo . . 1 Agra, 255 

Gane Bhive Parab v Kane BirrvE 

[4 Bom., A. C., 109 
'Bax Mancha v. Narotamdas Rashidas 

[6 Bom., A. C„ 1 
SHEO RUTTUN KoONWUR V, GoUR BEHAIiY 
Bhukut . , . . 7 W. R., 449 

Radha Rumon Koondoo v. Phool Koomarke 
Bibee . . 10 W. B., 28 

Gobindnath Sein v. Gobind Cicunder Skin 

[10 W. K„ 893 

Dharoo Sooklain v. Court op Wards 

[11 W, R., 330 
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MI NDTJ LAW— JOINT FAMILY— con- 

timed. 

1 PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued. 

(a) Generally — continued. 
Presumption— conti med. 

Koonj Behakee Pattuck o. Gyadeen Pattuok 

[11 W. B., 361 

Peabee Lall v Bukhobbe Lall 

[12 W. B., 124 

Brojonath Paul Chowdhry v. Srekgopal 
Paul Chowdhry . 12 W. B., 468 

Shushee Mohttn Pal Chowdhby v. Aukil 
C ntruDEB Banerjee , . 25 W. B., 232 

Indee Coomar Doss v. Doolal Cjiunder 
Doss .... 18 W. B., 258 

Dbobo Moyee v. Taea Chand Pal 

[18 W. R., 459 

Baboolall Jha v. Juma Buksh 

[22 W. R., 116 

Bhugobutty Misrain v. Domun Missee 

[24 W.R.,365 

3. Onus probandi — 

The presumption of the Hindu law in a joint undi- 
vided family is that the whole propei ty of the family 
is joint estate, and the onus lies upon a party claim- 
ing any part of such property as Ins separate estate 
to establish that fact. Gqdee Kbist Gosain v 
Gtjngapersaud Gosain . 6 Moore’s I. A., 53 

4. Presumption as 

to property acquved while family is joint — The 
presumption is that all acquisitions made while a 
family is joint aie made from the joint funds, and 
the bui den is upon the person who alleges that any 
property is self-acqunod to prove that allegation. 
Ramphul Singh v Deg Narain Singh 

[I. L. B. s 8 Calc., 517 : 10 C. L. B., 489 

Shib Pebshad Chuckerbutty v Gunga Monee 
Debee .... 16 W. B., 291 

5. Joint nucleus — 

Where a family is joint, and theie is a nucleus fiom 
which propei ty may be acqmied, the presumption is 
that piopeity acquired by any member is joint pro- 
perty, and the onus is with those who allege that 
it is self-acquued Pran Kristo Mozoomdar v. 
Bhageerutee Gooptia . . 20 W. B., 158 

JUGODUMBA DEBIA V. ROHTNEE DSBIA. RoHINEE 
Debia v. Digambub Chatterjee 

[2SW.R.,5S2 

6* Onus probandi .— Suit for share 

of ancestral property .—In n suit lor a share of ances- 
tral pioperty, the onus ia on the defend mts to pio\e 
their allegation of separation at a icit.un time, they 
having admitted that the family w is joint up to tli it 
tune, and claiming the propei ty .is si pniati ly ac- 
quired subsequent to that date Bisbi-Mimini Sir- 
car v. Soorodhuny DO&feEE . 3 W. R., 21 

Theeloohun Roy v. Rajaishen Boy 

L5W. B., 214 


HINDU LAW-JOINT FAMILY-mi- 

limed, 

1. PRKSUMFrrON AND ONUS OF PROOF AS 
TO JOINT FAMILY -~~eonti med, 

(a) Generally — continued. 

Onus probandi — continued. 

7. P r e s u m p 1 1 o n. 

— Evidence of separation, — The fafchei and the sou 
under the Mitaicshara law are m the position of a 
joint Hindu family , and wheie ancestral estates are 
admitted to exist, the presumption of law is that all 
the pioperty they are m possession of is joint pro- 
perty, until it is shown by evidence that one member 
of the family is possessed of separate property The 
hurdou of proof, iheieforc, is on the membei alleging 
self-acquisition. Sudanund Mohapattur v Soou- 
joomonbk Dayke . . .11 W. R., 436 

This case wont to the Privy Council, hut it was 
decided on a point which made the decision of this 
point unnecessary. 

See Soohjomonee Dayeb v. Suddanund Moha- 
patter , 12 B. L. B., 304 

[20 W. R., 377 : L. B. I. A., Sup. Vol, 212 

8. Presumption . — 

Suit for share in joint pioperty — In a suit to es- 
tablish the plaintiffs right to a slime in joint proper- 
ties belonging to a family subject to the* Mitakshara 
law, where apart of the property sued lor was admit- 
ted to be joint, — Held that the presumption of Hindu 
law was that the residue of the property was also 
joint, and that the onus lay with the defendants to 
prove separate acquisition without the aid of joint 
funds. Where the members of a Hindu family are 
living in a joint family- house, mi joying in common the 
produce of part of the joint property, the separate 
possession by any member of a specific portion of the 
joint property ought not to he treated as au exclusive 
or adverse possession against the other members. 
Heeba Lall Roy v. Bidyadjiur Roy 

L21 W. R„, 343 

9. Preemption as to 

propei ty being joint — As a result of litigation a do- 
doe was passed establishing the title of ft as a 
biothei by adoption to L and a co-sharei of his fami- 
ly pioperty, but no possession was actually directed 
to be given to Jft except of the zeimndan which was 
the puncipal family estate Subsequently an execu- 
tion cmlitoi of It took possession of two lots, which 
weie no part of the zemmdan pioper, the one having 
been acqmied as a separate inheritance by an ancestor, 
and the other having been pm chased by L, m the 
name of the priest of the family. JIM that IVs 
title to the two lots was the sane* as his title to the 
ssemumhuiy and that the burden of proof lay upon those 
who insisted that the two lots did not team part of 
the punt family isfite CHARD II unit MS Maitu* v . 

Nouendro Narain Roy . . 19 W. B,, 231 

10. — — - M r aUc land , — 

Sft/-acgnmtion — Wheie waste land was taken up 
ami cultivated by the father of au undi\uled Hindu 
family, and the question was whether it was family 
pioperty oi self-acqun ed, — Held that the burden of 
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HINDU LAW— JOINT FAMILY — con- 
tinued 

1, PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued 

(a) Generally — continued. 

Onus probandi — continued, 

proof lay on those who asserted that it was self- 
acquired. SUBBAYYA V CHELLAMMA 

[I. L. B. s 9 Mad., 477 

11. — — * Presumption — 

Pag — Separate estate,— In the case of an ordinary 
joint undivided family the presumption would be that 
the property is joint, but where a plaintiff, though 
admitting the family is undivided, contends that the 
family estate is a raj and has always been held by 
one member separate and distinct fiom the others 
who are only entitled to maintenance, the undivided 
nature of the family alone on this contention can laise 
no presumption as to the joint natuie of the estate 
so as to shift the bunion of pi oof iron) the plaintiff 
to the defendant, — a presumption inconsistent with the 
contention itself But if under such circumstances 
the head of the family alleges tliat he has made pur- 
chases m tlie name of a single member, and that alle- 
gation is traversed, the onus will be on the party 
making the allegation to prove his ease. Rajender 
Pertab Saha v. Beer Pertab Saha 

[W. B., 1804, 111 

12. - Presumption . — 

Purchase of property With joint funds. — Held by the 
majority of the Court (Jackson, J, dissenting) that 
the existence of joint family pioperty being admitted, 
the presumption was that all acquired pi operty belong- 
ed to the family, and that the onus was on the defend- 
ant in this case, who set up a plea of self-acquisition, 
to prove that the joint estate was so small that, after 
providing foi the maintenance of the family, nothing 
remained to foiiri a fund for the pm chase of other 
properties foi the benelit of the joint family Taka- 
churn Mookerjee v. Joy Narain Mookerjee 

[8 W. B., 220 

^3. „ — — — — Presumption as to 

house built by member of joint family . — Claim to ex- 
clusive possession. — Where a member of a family 
claims an exclusive right to a house which he has built, 
the presumption of Hindu law against his claim arises 
only if the family is joint, having possession of joint 
property. Gungadhur Chatterjee v. Soorjo 
Nauth Chatterjee . . .15 W. B., 446 

14. — Proof of sepa- 

rate acquisition — Adverse possession — Where both 
parties are descendants of the same common ancestor, 
and plaintiff proves tliat the property belonged to 
that common ancestor, and separation between the 
parties has taken place within statutable limit, it 
lies on the opposite party asserting it to he divided 
to show exclusive title by separate acquisition by 
some ancestor, apart from the right of succession by 
inheritance from the common ancestor, or a distinct 
severalty of mterest and a clear adverse possession 
for more than twelve yeais. Bainee Singh v. 
Bhurth Singh .... 1 Agra, 162 


HINDU LAW-JOINT FAMILY— cojs- 

tmued 

1 PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued, 

(a) Generally — continued. 

Onus probandi — continued . 

15. Presumption as 

to joint character of all property — When a family 
is joint it cannot be presumed that all the propeity 
m tlie hands of any member is joint Sadaburth 
Pershad Sahoo v , Lotf Ali Khan Phoolbas 
Kooer v. Lall Juggessitr Sahi. Bikramjeet 
Lall v. Phoolbas Kooer Ramdhyan Koonwar 
v. Phoolbas Koer . . .14 W. B,, 339 

Upheld on review . .18 W. B., 48 

13. _ - — Purchase from 

one member, — Notice of joint character of proper- 
ty, — Presumably, evoiy Hindu family is joint in food, 
worship, and estate, and this presumption applies m 
the absence of any evidence of a nucleus of joint pro- 
perty, and even without evtdenee that the family is 
undivided A purchaser, therefore, Tiom one mem- 
ber of a Hindu family, is affected with notice of the 
claims of the other members. Gobi no Ghcinder 
Mookerjee v, Doorgapersad Baboo 

[14 B. L. B., 337 : 22 W. B., 248 

Beer Narain Siroar u. Teenoowuik Nunber 

[1 W. B„ 316 

17 . Sale and subse- 

quent re-purchase by member of joint family, — The 
rule of Jpmdu law in cases of joint family property 
(i.e , that it must be presumed to ho joint until proved 
to he the conti ary) is applicable to a case where the 
property has passed by sale into the hands of third 
parties, and has been redeemed by private pun base 
by one of the formei shareholders. Gordo Persattd 
Roy v, Dabee Persauh Tewaree . 6 W. B., 58 

13 . — — — Suit for joint 

property, — Presumption,— In a suit to recover pos- 
session of a share of joint property sold in execution, 
on the ground that the judgment-debtor (plaintiff’s 
brother) was the owner of only a poition, wheie 
defendant pleaded that the whole property had been 
made over by the grandfather, by a deed of gift, to 
the judgment-debtor, — Held that the plaintiff was 
entitled to the presumption of copartnership, and the 
onus lay with the defence to prove that the property 
had passed absolutely to the judgment ‘debtor. Go- 
pee Lall v. Bhugwan Doss . 12 W* B,, 7 

* 10. Presumption as to 

purchase of property . — When a property is purchased 
m the name of one of the members of a joint Hindu 
family the presumption, according to Hindu law, is 
that it is purchased with money derived from joint 
funds. Banee Madhub Bose v. Soodha Mad hub 
Bose 2 Hay, 333 

20. * - — — Presumption as 

to purchase of property — The presumption being 
that an estate purchased by one of several Ilmdu 
brothers living m commensahty is the joint estate of 
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HINDU LAW-JOINT FAMILY- cmi- 

tmued « 

1 PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued . 

(a) Generally— cojifoaaetf. 

Onus probandi— continued. 

all, if a plaintiff seeks to dispossess the other hi others 
undei a title acquired from the brother m whose 
name the estate was purchased, the onus of proving 
that it was the sole property of such brother lies upon 
him Anukd Mohun Rot v Lamb 

[Marsh., 169 : 1 Hay, 374 

Nuronath Das Roy v Goda Kolita 

[20 W. R., 342 

2L Purchase made 

when family is joint — Purchases made when a family 
is joint by individual members thereof are presumably 
made out of the common funds, and for the common 
benefit. And it is incumbent on any member of the 
family alleging that a purchase made whilst such 
family was joint was made out of his separate funds 
to establish Ins allegation by proof. Hait Singh v 
Dabee Singh . . , , 2N. W., 308 

22. — — — Separate acquisi- 

tion — Presumption, — The plaintiffs sued to have their 
lights declared under a mokuran-maurasi lease 
obtained by X, father of the defendant, but it was 
said with joint funds and for the joint family, which 
consisted of X. and his two brothers, fathers of the 
plaintiffs. The defence was that the lease was 
gi anted to X. after the dissolution of commensality. 
The existence of any nucleus of joint projjprty was 
not proved. Held that, where one member of a joint 
family is found to be m possession of any property, 
the family being presumed to be joint m estate, the 
presumption is, not that he was in possession of it as 
separate property acquired by him, but as a member 
of a joint family. Therefore, the burden of proof 
was on the defendant to show that X. had acquired the 
pioperty separately, and that it was property which 
could by law be treated as a separate acquisition. 
Taruck Chtjnjoer Poddar v Jojdeshur Chttnder 
Koondoo . II B. L. R., 193 : 19 W. R. ? 178 

23, — — - -■ Purchase by son . 

— Joint funds . — Presumption, — In the case of a 
purchase by a son undivided m interest from his 
father, the legal presumption, m the absence of evi- 
dence to the contrary, would be that the purchase was 
made with the joint funds. Narayan Deshpande c . 
Anaja Deshapande . I. L. R., 3 Bom,, 130 

24. Purchase with 

joint funds — Execution of decree .—, A purchase by a 
member of a Hindu joint family with the joint 
funds is a purchase on account of the joint family, 
and property so bought may be taken in execution for 
a joint family debt. Rissessur Lall Sahoo tu 
Ltf chmkssur Singh , . L. R., 6 I. A., 233 

25, - — — - Joint property 

Presumption that family is joint , — The presumption 
of Hmdu law is that every family is joint, and that all 
property possessed by the family is joint. A member 
of an undivided family may, however, acquire sepa- 


HINDU LAW-JOINT FAMILY-coa- 

tinned. 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY— continued* 

(a) Generally— continued. 

Onus probaxidi— • continued. 

rate property, but the burden of proof lies upon him 
to prove the independent character of the acquisition. 
The essence of his exclusive title is that the separate 
property was acquired by his sole agency without 
employing what is common to the family. Mogljx 
Lilla v. Goetjldas Vulla I. L. R., 8 Bom., 154 

28, Presumption, as to 

family being joint . — Joint enjoyment of property , — 
The normal condition of a Hindu family being joint, 
it must be presumed to remain joint, unless some 
proof of a subsequent separation is given , and where 
property is shown to haVe been once joint family pro- 
perty, it is presumed to remain joint until the con- 
trary is shown ; but the mere fact of a family being 
joint is not enough to raise a presumption in law 
that property acquiicd by one member of that family 
is joint property. Where A , as purchaser, claimed a 
share in property as being joint family property,— 
Held that A. was not only bound to show that the 
family was joint, hut that the property in question 
became joint property when acquired, or that at some 
penod since its acquisition it had been enjoyed jointly 
by the family. Shiu Golam Singh Bakan 
Singh . 1 B. L. R., A. C„ 164: 10 W* R„ 198 

27. Separate acqutei* 

tion — In a suit by a purchaser to recover a share in 
certain property of one of three brothers, who were 
admittedly living in commensality, the plaintiff! 
alleged the property was purchased by his vendor and 
the other brothers with joint funds, the defendants 
alleging that it was bought by one of them other than 
the plaintiff's vendor with his separate funds. Held 
the onus was on the plaintiff to show that there was 
a joint fund from which the property could have been 
purchased. Khxlttt Chunjokr Giiqse v . Kognj 
Lall Dhur 

[11 B. L. R„ 194, note : 10 W. R., 333 

28. — — — Separate acqui* 

sition . — Presumption — Nucleus — ■ Semble f — When 
piopeity has been purchased by an individual member 
of a joint Hindu family, the burden of proof is on 
those who claim it to be joint propeity to show that 
there was a nucleus of joint property out of which it 
could have been purchased Denonatu Shaw v . 
Hurrynarain Shaw . . 12 B. L, R., 349 

29 . Acquiescence in 

property being considered joint — Certain Hindus 
descended from a common ancestor, after having 
lived in commensality and joint estate, separated, no 
deed of separation being executed or reservation 
expressed of any kind. About eleven years after, one 
of the parties to the separation sued the others, alleg- 
ing that certain immoveable property, winch stood in 
tho name of the defendants or their ancestor, had 
remained in the possession of the defendants on the 
allegation of exclusive purchase ; but that it could be 
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HINDU DAW-JOINT FAMILY— corc- 

ixnued. 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY -"-continued. 

(a) Generally — continued. 

Onus proban&L— continued. 

piovcd to have been acquired by joint ancestral income 
during the time the family was joint. He Id that 
the common presumption of Hindu law m favour of 
members of a joint family did not apply to such a 
case, and it lay on the plaintiffs to show why they 
were silent so long Where othei piopeity was 
proved to have been separately acquired by the mem- 
bers of the family, it was held that there was no more 
presumption of joint than of separate acquisition. 
Bad til Singh v. Chtttterdharee Singh 

[9 W. R., 558 

80. Purchase by Hindu 

widotvm husband's lifetime. — Prehmption . — Wheie 
the widow of one of three hi others claimed two thirds 
of a dwelling-house which had been the joint family 
property of the three brothers, on the giound that one 
third fell to her as widow of the deceased and mother 
and guardian of his son, and that she had purchased 
the other third share from one of the brothers out of 
her own stridhun during the lifetime of her husband, 
— Held that, though it was equally difficult to prove 
that the purchase- money was stridhun, or that it 
was the joint property of the three brothers, yet, in 
the absence of evidence that the brothers had other 
joint property from which they derived joint profits, 
of which the pui chase-money could bo treated as a 
part, the sale of the second thud share to plaintiff 
under a genuine and valid instrument duly conveyed 
it to her and made it her property. Gonush Junone 
Debia v. Bireshtjr Dhul . .25 W, R., 170 

31. Proof of sepa- 

rate acquisition in joint family — Where the mem- 
bers of a joint Hindu family derived considerable 
property from an ancestor after whose death these 
membeis of the family lived long together, the pur- 
chases of the pioperty in dispute "by the plaintiff 
could not he treated as his separate acquisitions made 
from the money which had come to him with his 
wife, and by means of funds arising from that money. 
Keistnappa Chetty v. Ramasawmy Iyer 

[8 Mad,, 25 

32. Separate acqui- 

sition. — Purchase in name of son . — Where the ances- 
tor of a joint Hindu family purchased a property m 
the name of his youngest son, the onus was held to be 
on those claiming under the youngest son to prove 
that the property was his separate possession. Joy- 
narain Roy v , Phnohanetnd , W. R.» 1864, 10 

33. Purchase m name 

of son.' — Presumption . — When a father and son lived 
as a joint family, and property was purchased in the 
name of the son, the presumption is that the property 
was joint estate, and purchased m the name of the 
son with a resulting trust in favour of the father. The 
burden of proving that it was separate estate is on 
those who claim it as such. Pooenimah Chow- 
dhbain v Dropoeee Dossee W. R„ 1864, 103 


HINDU LAW-JOINT FAMILY-cow- 

tmued 

1 . PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued. 

(a) Generally— continued. 

Onus probandi— continued. 

34. Presumption of 

iomt property . — Cesser of commensahty — Suit to 
obtain a declaration of the plaintiff's right to a share 
of an estate which he claimed to be joint family pro- 
perty and to have his share allotted to him , the defend- 
ant contending that it was not joint property, but 
separate acquisition after the separation of the family, 
— Held that the cesser of commensahty was only 
material to the determination of the issues m the case 
xii so fai as it removed or qualified the presumptions 
which the Hindu law might othei wise raise, that an 
acquisition made m the name of mi individual son of 
the family was made by the head of the family, and 
as part of the family estate, and that though a cesser 
of commensality had taken place the propel ty claimed 
was joint family property. AnundeeJvoqnwar v. 
Khedoo Lail 

[14 Moore’s I. A., 412 : 18 W. R., 09 

(5) Evidence or Jointness, 

35. Presumption of union.— 

Hear and remote relationship of members. — Pre- 
sumption of union in a Hindu family is stranger as 
between brothers than as between cousins, and the 
presumption is weaker the further from the common 
ancestor the descent has proceeded. Mono Vishva- 
nath v. Ganesh Vithal . . 10 Rom., 444 

36. Commensality.— 1 “ Ijmahef* 

Meaning of. — The word “ ljmalee ” expresses joint 
tenancy, even whore commensahty is not implied, 
Peaeee Monee Bibee v Madhub Singh 

[15 W. R., 93 

37 . Evidence of joint 

occupation , — Where part of the family property is 
proved to bo joint, and the members live m commen- 
sahty, there is a very warrantable presumption, ac- 
cording to Hindu law, that the family is joint. Go- 
lam Mustapa Khan v. Sheo Soondttree Bbr- 
monee 15 W. R,, 304 

33 . Onus probandi. 

— Presumption —The mere fact of a Hindu family 
living m commensality is not sufficient to raise a pre- 
sumption of their property being joint. The exist- 
ence of joint funds out of which the property might 
have been purchased must also he proved to raise the 
‘presumption of the property being joint. Radhika 
Prashad Dey v . Dhaema Dasi Debi 

[3 B. Ii. R„ A. C., 124 : 11 W. R„ 499 

39 . Presumption of 

joint ownership — There can be no presumption of 
joint ownership from the mere fact of commensality 
Khilut Chunder Ghosh v, Koonjlall Dhttr 

[11 B. L. R* 194, note : 10 W. R„ 333 

40. Purchase. — Pre- 

sumption arising from commensahty , — The mere fact 
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HINDU DAW-JOINT FAMILY-eow- 

tinned 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAM XL Y — continued. 

(h) Evidence op Jointness— continued. 

Commens ahty — co ntirn ed. 

of one poison living jointly ox* in commensality with 
olli eis, affords no piesmnption that property pm chas- 
ed by that person was purchased with the joint 
funds Kbisto Chunder Kurmoear v, Rug-hoo- 

NATH KuRMOKAR 

[12 B. L. B„ 352, note : 10 W, B., 328 

41 . Suit for posses- 

sion of property alleged to he pint — In a suit to 
establish the right of the plaintiff’s judgment-debtor 
m coi tain lands m regard to which a claim was set 
up m the execution stage on the ground of their being 
self- acquired property, it was held that the plaintiff 
having pioved commensality and joint trade, and the 
existence of some pioportv in the family before separa- 
tion the onus was on the defendant to rebut the pnmd 
facie case made out. Chundro Tara Dkbia <o 
Buksh Am . , . .11 W. B., 305 

42. Son-in-law mere- 

ly living in house of father-in-law, — The presump- 
tion of Hindu law as to joint property cannot apply 
m a case where the property is claimed thiough a 
son-in-law merely living in the house of his father-in- 
law and not shown to be joint in family or funds in 
any legal souse. Dosser Moner Dossed v . Ram 
Chand Mohur , . . . 7 W. B., 249 

43. — Business -with, joint funds 

carried on by members of family.— PJstcthlisk- 
went of business,— -Self-acquired property, — Part- 
nership — Onus probandi. — D , one of five brothers, 
constituting an undivided Hindu family hut having 
no ancesual estate, acquired peisonal property with 
which, with the aid of his brothers, he established 
and earned on a banking business at five different 
places Such circumstances, undoi the general prin- 
ciples of Hindu law, — Held to constitute a joint family 
propei ty in which the brothers weie entitled to share 
The bui den of proof that such was only an ordinary 
partneiship and not a jointly acquired family pro- 
perty, lies on the paity claiming it to have been se- 
parately acquired. Rampebshad Tewaeey v Sheo 
Churn Bass Sheo Chubn Doss v . Rampebshad 
Tewarby. Thqokra v, Rampershad Tewarby 

[10 Moore’s I. A., 490 

44. Use of names of all mem- 

bers in deed of purchase.— Presumption as to 
goint property , — Where it was admitted that in the 
title-deed, by which certain property in dispute was 
held, the names of all the brothers m a Hindu family 
were used as purchasers, and that in subsequent pro- 
ceedings (mutation and partition) beiore the Collec- 
tor, the names of all the othei membeis wore simdat- 
ly used as owners, — Meld that there was sufficient 
ground for presuming joint property until the con- 
trary was established. Lauda Kates Sahoy v. 
Lauda Kumia Sahoy . . 24 W. E., 851 


HINDU LAW— JOINT FAMILY-<?cm- 

tinned. 

I. PRF8UMTTI0N AND ONUS OF PROOF AS 

TO JOINT FAMILY~~ccm*m«cd, 

(b) Evidence of Jointnms — continued . 

45 . Payment of a joint jumma. 

— Possession — Joint possession , Evidence of — 
The mere fact that a joint jumma is payable to Gov- 
ernment is not evidence of joint possession. Sur- 
BESHUJ& Mustofee v . Ramlochun Chuckerbutty 

[2 Hay, 81 

46 . Payment by one brother to 

another without receipt . — Presumption of 
joint property — Onus probandi — The fact of one 
brother (plaintiff’s husband) remitting certain sums 
of money to another brother (defendant) and no 
receipts being taken for them, and no accountability 
being stated, leads to the conclusion of the brothers 
being joint in property and m mess. Per Make by, 

J. — So also the fact of the two brothers being sued 

jointly upon a bond given by both, and of defendant 
discharging the debt alone, raises the presumption 
that the defendant discharged the debt out of the 
joint funds IIurish Chunder Mooabrjee v. 
Moichoda Debia . . . 17 W. B., 505 

47 . Separate debts contracted 

by manager, — Presumption that debt is joint*— 
The condition of a Hindu family is pnmd facie joint, 
and, then ‘fore, property held by the managing mem- 
ber of a Hindu family primd facia joint; but as 
there is nothing to prevent the individual managing 
member from contracting debts on his own account, 
there is no presumption that a debt eonit acted by 
him is joint. Sunkur Pbrshad v. Goury Per- 
shad . . . . I. L, B.j 5 Calc., 321 

48. — Possession of tank,— Pre- 

sumption from previous possession,— In a suit to 
recover a share of a tank, on the allegation of its 
being joint family property,— Meld that the mens 
fact of plaintiff’s having at some previous time been 
m possession could he no proof of his title, or shift 
the onus on defendant. Hurish Chunder Buut- 
TACHARJEE V. NUFUR CHUNDER KOOER 

[9 W. B., 401 

49 . Onus probandi.— Suit for 

possession of joint property — Where a party sues 
for moiety of certain property on the ground that 
it is joint property, the onus is on linn to piovo that 
the pioperty is joint, failing which his suit is liable 
to bo dismissed. Soobkudra Dosser ik Bo bo ram 
Dewan . W, B„ F. B., 57 : 1 Ind. Jur., O, S., 82 

50. * ■ — >— . — — Suit for proper* 

ty acquired from proceeds of alleged joint trade,— 
In a suit for property acquired from fciio proceeds of 
an alleged joint trade, the joint charactei ol which is 
ncithoi admitted nm proved, the onus lies m the first 
instance on the plaintiff, who is not entitled under 
the < iicumstaucos to the ordinary presumption of 
Hindu law arising from the existence ol joiut family 
estate, Hurish Chunder Dass (Sourer Pee- 
shad Chattbrjee „ . . 16 W. 168 
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HINDU LAW— JOINT FAMILY — con- 

tinned. 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued. 

(b) Evidence of Jointness — continued . 

Onus probandi— continued. 

51. Joint 'property. 

Suit to recover. — Onus of proof — Limitation Act , 
1877, arts 127 , 144 —The plaintiff sued for a share 
m certain property on the allegation that his ances- 
tor K. and the defendant's ancestor R were uterine 
brothers who, while they were living m commensali- 
ty, pm chased the propeity m question with their 
pint funds m the name of It. , and that subsequent- 
ly K left las homo, and then hie daughter, the 
plaintiff's mothei, enjoyed the piopeity pmtiy with 
R until her death, when the plaintiff succeeding to 
his light and mteiest applied to have his name regis- 
tered as a pint propi lotor, but his application was 
refused, hence this suit. The defence was that It. 
bought the property in question with lus own funds 
aftei he and his biothei K. had separated , that 72., and 
afterwaids the defendants, had been in exclusive 
possession for more than twelve years , and that the 
suit was barred by limitation. Reid (reversing the 
judgment of Field, J.) that the onus was on the 
plaintiff to prove that the property was joint pro- 
perty. Before a plaintiff can biiug his case within 
article 127 of Schedule II of the Limitation Act, 
1877, it is incumbent on him to show that the pro- 
perty in which ho seeks to recover a share is "joint 
property.” Obiiqy Churn Ghose v. Gobind 
Chunder Dey . . I. L. R., 9 Calc., 237 

52. Evidence of re-union after 

separation.— ‘Presumption of re-union after divi- 
sion , — Where a division has taken place amongst 
the members of a Hindu family, one of whom is a 
minor, the ciicunibtanee that the father and minor 
continue to live together, and that their shares 
become mixed, does not conclusively constitute a 
state of re-umon between the father and the minor, 
hut is evidentiary matter only to prove the i e-union, 
Kuta Bully Viraya v. Kuta* Chudafpa Vu- 
thamulu .... 2 Mad., 235 

53 . Separation and 

partition as far as one member is concerned . — Where 
the partition of a family property is made simply for 
the purpose of determining what the share of one 
member is, and after his secession the other members 
continue to live together and mess together, remaining 
to all intents and purposes as they were before, 
these others must be presumed to have re-united. 
Petambur Butt v. Hurrish Chunder Dutt 

[15 W. R„ 200 

See Jadub Chunder Ghose v. Motee Lall 
Ghose .... 1 Hyde, 214 

54. 1 Branch of family remaining 

joint after separation. — Onus of proof— Pre- 
sumption as to branch off ami ly remaining joint when 
separation has talcen place between it and other 
branches of joint family — Each branch of a family, 
whose original stock has been divided, may continue to 


HINDU LAW— JOINT EAMILY-^o»- 

tinued. 

1. PRESUMPTION AND ONUS OP PROOF AS 
TO JOINT FAMILY — continued. 

(b) Evidence or Jointness — continued. 

Branch of family remaining joint after 
sep ara tion — continued 

be a joint family within the meaning of the Hindu 
law, subject to all the presumptions aiming from that 
state, and when such a state of facts exists, the onus 
of proving a sepaiation is on those who allege it, the 
presumption still being, m the absence of such pi oof, 
that the bianch of the family remained joint amongst 
themselves. Bata Krishna Naik v Chtntamani 
Naik . I. L. R., 12 Calc., 262 

55. ■ Sole possession 

by one membei of portion of joint propet ty by con- 
sent — Although the membei s of a joint Hindu family 
have all, in strict law, a light to paiticipate m every 
portion of the joint property, that right may he modi- 
lied by the conduct of the parties, e.q , when a parti- 
cular member is allowed to retain sole possession of a 
garden and to improve and beautify it, and to adapt 
it to Ins own purposes. Collector of 24-PimoUN- 
nahs (Court of Wards) v. Debnath Roy Chow- 
miry 21W.lt, 222 

50. — Purchase of property by 

one member benami.— Presumption.— Property 
purchased by a member of an undivided family with 
money belonging exclusively to himself is Ids so- 
paiaio acquisition m which the other members are 
not entitled to share Booniadi Lall i». Dewkee 
Nundun Lall , . . 19 W. R,,223 

57. Support of relatives and pay- 

ment of marriage expenses.— Presumption, — 
If the property is separate the presumption operates 
no longer, and each member is separate owner of 
what ho possesses. Even in the case of a separate 
family blood relationship within certain degrees im- 
poses a moral duty, though not a legal duty, towards 
dependent relatives. The support on a liberal seal© 
of poor relatives and even payment of their marriage 
expenses are not m themselves without other evidence 
proof of a joint family. Mooui Lilla v. Gokul- 
das Vulla , . I. L. R.,8 Born,, 154 

58. Evidence rebutting presump- 

tion. — Exception to rule of onus in Rmdn joint fami- 
ly. — Admitted partition or non acquisition with joint 
funds. — Although Hindu law presumes joint tenancy 
to he the primal y state of a Hindu family, and the 
general rule is that the burden of proof that partition 
nas taken place lies upon him who asserts it, there 
are exceptions to this general rule, e.g , when it is ad- 
mitted or proved that property m dispute was not 
acquired by the use of patrimonial funds, the party 
alleging such property to be joint must prove his 
averment. So too when it is admitted or proved that 
partition has already taken place, the prosumption is 
that it has been a complete partition, and it lies upon 
a person alleging that family pioporty, m the exclu- 
sive possession of one of the members of the family 
after such partition, is liable to be petitioned, to 
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HINDU DAW-JOINT FAMILY— com- 

timted. 

I. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY —continued. 

(S) Evidence or Jointness— 

Evidence rebutting presumption— oon- 
tmued. 

make good Ins allegation by proof Naha yak Ba- 
baji «.* Naka Manohtir . 7 Bom., A. C., 155 

59. Suit for proper- 

ty after separation — After a general sepaiaiion m 
food and a partition of estate, and after the brothers 
have commenced to live separately, if any one of them 
conies mto Court alleging that a particular portion 
of property originally joint continues to lemam so, 
the ouus of proof lies on him. Bam Gobind Koond 
v. Hosseik Ali . . . 7W.R.,90 

Peem Chund Dak v. Darimba Debia 

[15 W. R., 238 

( 30 , Dmdenee to re- 

but , — When the presumption or joint property m a 
joint Hindu family is rebutted by pioduction of an 
exclusive and separate title, the party against whom 
such a title is produced is hound to show that tlio 
title is not really exclusive and sepaiatc Lokekatii 
Surma u. Ooma Moyee Debee . 1 W. R., 107 

61. Allegation of 

separation.-— Suit for possession — Plaintiff alleged 
that she and her deceased husband’s minor brother 
had, with his other throe surviving brothers, hold 
joint possession, but that these throe had wrongfully 
sold the land to the other defendants, and she prayed 
for possession by reversal of the sale. The purchasers 
appeared and filed a written statement to the effect 
that the vendois had separated from their father m 
his lifetime, and that they (the purchasers) had been 
in succession to the vendors for more than twelve 
years m possession. JSCeld that the onus lay on the 
plaintiff, who would have to show not only that she 
represented one of the heiis of her husband’s father, 
but also that the land m dispute was pait of the estate 
left by the father at lus death. Phookun Pandey 
v. Sookkia .... low. R., 436 

62. Partial separa- 

tion. — The presumption of Hindu law that a family 
remains joint until a separation is proved, is not 
applicable where it is admitted that a disruption of 
the unity of snch family has already taken place ; a 
presumption under such circumstances cannot arise 
as to whether the other members of the family re- 
mained joint or became separate. Bad ha Cheek 
Dass v* Kripa Sindhu Dass 

[I. L. R., 5 Calc., 474 : 4 C. L. R., 428 

63. Onus prohandi. 

— Division of property,— In tlio case of an ordinary 
Hindu family who are living together, or who have 
their entire property m common, the presumption is, 
that every thing in the possession of any one mem- 
ber of the family belongs to the common stock. The 
onus of establishing the contrary lests on him who 
alleges separate property But this presumption does j 
not arise where it apxieara that there has been a dm- I 


HINDU LAW-JOINT FAMILY— 

tmued . 

1 . PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued, 

( 6 ) Evidence op Jonit mm— continued. 

Evidence rebutting presumption— eon* 
limed. 

sion of the family property and a separation in the 
family, all the members of which aio living separate- 
ly. Bank oo v Kashee Bam 

[I. L. R., 3 Calc., 315 

64. Onus prohandi — 

Where plaintiff, a member of a Hindu family, suing 
for a division of the family estate, admitted on the 
face of his plaint that he had taken possession of part 
of the family property, and for sixteen years lived 
separate, the onus prohandi lies on him to show that 
the circumstances under which he botanic possessed 
of the portion of his property wore consistent with 
his statement that the family remained undivided. 
SOMANGOUDA BIN DAJAMANGOUDA 13. BllAKMAN- 

gouda ... . 1 Rom,, 43 

(c) Evidence or Separation 

65. Character of proof.— Evi- 

dence to rebut piesumpfwn of joint piopurty,— 
Character of 4< strict proofs” which an auction-pur- 
chaser of the rights of one member of a joint Hindu 
family can be expected to give, in order to rebut the 
presumption m favoiu of joint estate in a joint Hindu 
family, Lalla She bd hub Narain v. Lalla Mod ho 
Pekshad . . . . . 8 W. R„ 294 

66. Portions of estate held In 

severalty. — Evidence to rebut presumption of 
joint property, — So long as no partition of a joint 
estate is proved, the presumption is that the properly 
is joint, The fact that certain parcels are admitted- 
ly held in severalty docs not rehut the presumption an 
regards the rest of the joint estate. SltEBRAM 
Ghose v . Seek Nath Dutt Chowdhry 

[7 W* R., 461 

67 . Separate occupation of por- 

tions of dwelling-house.— Evidence to rebut 
presumption , of joint property — Whore there is 
joint occupation of some poitions of a joint family 
dwelling- house, and the separate occupation of other 
portions of the same propeity appears to be merely 
permissive, such separate occupation does not neces- 
sarily imply that the properties occupied are separate 
properties. Gour Lakl Singh v Mon ash Naka nr 
Ghos* 14 W. R., 484 

68. Occupation of separate 

house. — Presnmp turn as to commensal if y ,~~ The 
mere circumstance that one of several brothers of a 
Hindu family occupied a separate dwelling-house does 
not rebut the presumption of tins family being joint, 
if it appear that they dealt with the family property 
as joint property. Belas Kobe v . Bhowanem 
Buksii Marsh., 641 

69. — Separation in mess.— Pre- 

sumption of joint property, Mere separation in 
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TTTN DTT LAW— JOINT FAMILY — eon- 

tinned 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY —continued 

(c) Evidence or Separation — continued . 

Separation in mess — continued 

mess is not sufficient to rebut the presumption of 
joint property arising out of nucleus of joint pro- 
perty. Banee Madhub Mookerjee v Bhag-o- 
butty Churn Banerjee . . 8 W. R., 270 

70. Separation in food and resi- 

dence. — Presumption of separation m estate — Sepa- 
ration m dwelling and food would give rise m Hindu 
law to a presumption of separation m estate The 
evidence of members of the family would be the 
best evidence as to whether the parties were .pint or 
separate, the account books would be simply corro- 
borative. Jagun Kooer v. Rughoonundun Laud 
Sahoo IOW.R, 148 

71 . Separation in dwelling, food, 

and business.— Presumption of separation m 
estate — Notwithstanding separation m dwelling, food, 
and business, members may yet be joint as to property. 
Sherajooddeen Ahmed v , Hored Singh 

[25 W. B., 116 

72 . Separation of shares.— Pre- 

sumption of joint family . — Pi oof of separation of 
shares is not sufficient to rebut the presumption of the 
joint character of a Hindu family or to shift the bur- 
den of proof. Bidash Koonwar v. Bhawanee 
Buksh Narain . . . W . R., 1864, 1 

73. TJse of one name in docu- 

ments. — Presumption of sole proprietorship. — In 
a Hindu family where commonsahty is admitted the 
meie use of one hi other’s name m documents relat- 
ing to thopioperty affords no presumption whatever 
of such brother being the sole proprietor. Kishen 
Komul Singh v Janokek Dassee 

[1 Ind. Jur., O. S„ 23 : W. K., F. B., 3 

Janokee Dossee v. Kisto Komud Singh 

[Marsh., 1 ; 1 Hay, 20 

Deela Singh v. Tooeanee Singh 

[1 W, R., 307 

74 . Deed providing separate ac- 

commodation. — Evidence of partition.— The fact 
of the members of two brandies of a Hindu family 
being separate in food and worship is quite com- 
patible with their never having been separate m 
estate^ A document providing separate house accom- 
modation for the members of each of the two branches 
points rather to a division of enjoyment than to 
a division of ownership or estate The absence of 
attestation by caste-men to documents by which a 
Hindu affects to deal with his preporty as though he 
were separate in estate, is a circumstance which 
throws suspicion on the truth of an alleged separa- 
tion, as the presence of such would be satisfactory 
evidence of a state of things generally believed to he 
true at tho time. Chhabida Manchand v Jadav- 
bhai 3 Bom., O. C., 87 


HINDU LAW-JOINT FAMILY-™?*. 

tinned. 

I. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued. 

(e) Evidence oe Separation— continued 

75 . Separation m food and 

habitation. — Separation of joint family. Evidence 
of.— Although a family may he separate m food and 
habitation, it may still be joint under Hindu law, 
if the family property he joint In this case there 
was held to he not sufficient evidence of separation. 
Parbutty Coomar v Sudabut Persad 

[2 Hay,[315 

7 6. - * Separation in residence and 

transaction of affairs. — Evidence of partition . — 
Evidence of some sepaiation m residence, separate 
transaction of affairs in ceifcam instances, and acquisi- 
tion of the property in dispute by plamtifl, all occur, 
img m recent years, are not sufficient to prove division. 
Kristnappa Chetty v. Ramaswamy Iyer 

[8 Mad., 25 

77 . Separate appropriation of 

profits.— Evidence of partition . — Separate appro- 
priation of profits would m some eases be very good 
evidence of a tacit agreement amongst the members 
of a joint Hindu family, to hold their property 
according to their separate shares. Chyet Nara- 
in Singh v. Bunwaree Singh . 23 W. B., 395 

78. Alienation of share of one 

member. — Proof of separation in estate. ~ The mere 
fact of one of scveial co-shareis alienating Ids share of 
the property is no proof of separation in estate. 
Treedochun Roy v. Rajkishen Roy 

[6 W # E., 214 

79 . Portion of estate sepa- 

rately held.— Long separate possession.— The acts 
of different members of a family m allowing separate 
portions of tho hanks of a tank to he held severally 
lor so long a time that no one can toll when such 
possession began, constitute a separation of the land 
which cannot he disturbed at the instance of one 
member without proof that he has jointly or other- 
wise held possession of the lands m question with- 
in twelve years. Surbessur Methoor v. Gossain 
Doss Methoor . . . . 17 W. B., 210 

80. Incomplete separation.— 

Absence of separate enjoyment, through opposition 
of co-sharer.— Whore the surviving sharer m an estate 
sought to bo put m possession of his co-sharer’s por- 
tion, as managei on bclulf of the latter’s widow, on the 
oground that, though the deceased co-sharer had made 
efforts to reduce his share to distinct possession, those 
efforts had not been completely successful when lie 
died, and he could not therefore be said to have had 
a separate enjoyment of the said share. Held that 
as the deceased co-sharer had done all that was pos- 
sible to obtain separate possession, and it was only 
the opposition of tho plaintiff that had obstructed 
him, it would he allowing plaintiff to benefit by the 
wrong he had done to give him possession * that tho 
co-sharers must he held to have separated, and that 
the shaie of the deceased cosharcr must be held to 
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HINDU LAW — JOINT FAMILY-cofc. 

tinned 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY— continued, 

(c) Evidence or Separation— continued. 

Incomplete separation — conti med . 

have passed to those to whom, though not his imme- 
diate heirs, he had been taking steps, when he died, to 
devise the possession of it. Joy Narain Giri ■». 
GoitrcK Chttnder Mytee . 25 W. R„ 355 

81. — ■» Management by one 

brother . — Presumption of property being joint — 
Wlieie property is not expressly shown to be sepaiate, 
the presumption of Hindu law is that it is joint, 
and when one biother has managed the property and 
made collections and acquired property out of such 
collection, he is accountable to his other brothers who 
aie entitled to share m the property so acquired 
Praneisjien Baud Chowdury v. Mothooba Mo- 
hun Paul Chowdhry 

[1 Ind. Jur., N, S. 5 73 : 5 W. B„ P. C., 11 
10 Moore’s I. A., 403 

82. Eecord of proprietorship 

in one name . — Purchase from one member oj 
family — The mere fact of the name of the managing 
member of a joint Hindu family standing as the 
recoi ded proprietor of an estate is not, per se, suffi- 
cient to give title to a purchaser for valuable con- 
si delation from Mm, unless at the time of the pur- 
chase the purchaser was ignorant of the real state of 
the family, and was really led by that circumstance 
to believe that the recorded proprietor was the sole 
owner Gour Chunker Biswas v. Grebsh Chun* 
dee Biswas . . . . 7 W. R., 120 

83. Property standing in name 

of one member . — Separate possession and ac- 
quisition — The nieie fact of certain property .standing 
in the name of one membei of a joint family is no 
mdev to the real ownci, noi is the existent e of a 
sepaiate possession any evidence as to separate ac- 
quisitions, unless such sepaiate possessor can prove 
consent of the other shaiers to Ins keeping a sepaiate 
account Ladla Beiiaree Ladd r. Lalda Modho 
Peesatjd 0 W. R,, 09 

JRunjeet Singh v. Madud Ali . 3 Agra, 222 

84. — - Entry in revenue records 

of one name. — Presumption as to property being 
joint — P.j claiming as a widow of A , brought a suit 
of ejectment against the sons of A.\s brother, de- 
ceased. I) admitted that the property had originally'' 
been the joint ancestral property of A, and lus 
brother. Meld that the mere appearance on the face 
of the revenuo records that -4. was solo owner was 
not sufficient to rehut the presumption of Hindu law 
that the property remained joint J udSooNDAK tu 
Ajodhia Peeshad . 2 Ind. Jur., N. S., 261 

SlIIBOSOONDERY DqSSBB V. ItAKHAL DoSM SlRKAR 

[1 W. R„ 38 

MUN MqHINEE DaBEB V. SOGDAMONEE PABEE 

[3 W. R„, 31 


HINDU LAW-JOINT FAMILY — con- 
tinued 

1. PEKSUMPTION AND ONUS OF PROOP AS 
TO JOINT FA M lhY~— continued. 

(c) Evidence or Separation— emit limed. 

85 . — Deed of sale and mutation of 

names. — Endenee of separation ni estate — Deeds 
of sale and nimtgago and mutation of names m the 
Collector’s register, as amongst members of a Hindu 
family, are evidence of separation Peary Ball v. 
Biiawoot Koer . . . W. R., F. B., 18 

[1 Ind. Jur., O. S., 10G 

80. Begistration of name of 

widow after husband’s death. — Partition — 
Evidence of partition, — Where property is joint and 
ancestral the meie registration of the widow’s name 
after her husband’s death, and sole possession by her, is 
not sufficient proof that the property has been divided 
in tlio absence of any evidence of regular partition* 
Ltjojimun Peiishad v. Moonneb Koonwur 

[1 Agra, 220 

87. Begistration of name as 

lumberdar. — Pres urn pi ion, — Onus probandi , — 
Where an estate was originally ancestral belonging to 
a joint and undivided Hindu family, the presumption 
of law being that a family once joint retains that 
status, can only he rebutted by evidence of partition 
or acts of separation, and the onus probandi lies on 
the party who claims a share in such estate to prove 
that it is a divided family. The entry of tin name 
of one membei of a joint family as lumberdar (the 
party liable for the assessment of the revenue) on the 
registry being for fiscal purposes, is not, per ay*, suffi- 
cient evidence to establish the exclusive proprietary 
right of the party whose name is so registered, and 
the rights of copartners inter se arc not affected by 
such registration. Chbetka v, Moikwn Ladd 

[11 Moore’s I, A,, 309 

88. Begistration of name of one 

member as x>roprietor Ancestral property.— 
Onus probandi —Where property is proved to ho 
ancestral, the mere registration of one brother as 
propnetor is of little value as supporting a ease of 
the piopcrty not being joint, and the burden of piov- 
mg that the pioperty is not joint rests on him who 
alleges that to he the case. Am jut Natil Cnow- 
DHEY V. GAUEI NaUTH CHOWDURY 

[0 B* L. B,, 232 

S, C Umrithnatti Chowdury v. Goueeenath 
Chowdury. 

[15 W. B., F. C., 10 : 13 Moore’s I, A.» 542 

89. Begistration in name of 

female member.— Prop city purchased m name of 
female membei s oj family ~~ The wives and mothers 
of the membei h of a joint undivided Hindu family 
so long as they continue to live in the family and aui 
supported out ol its income, are just an nmeh mcm- 
beis of that family as their husbands and sons, and 
where property is pui chased in the name of one such 
lemale member during the life ol her minor son, the 
presumption of joint acquisition unmug in such cases 
cannot be rebutted by the mere tact that her name 
was used in making the purchase or entered m the 
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HINDU LAW- JOINT FAMILY — con- 
tinued. 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY— continued. 

(c) Evidence or Separation— continued 

Registration in name of female member 

— contmuedi, 

Collector’s books as the purchaser. Chttnder Nath 
Moitro v Kristo Komud Sing-h * 15 W. R., 357 

90. — Presumption — 

Property purchased m names of wife and daughter- 
in-law — In a suit for partition of pint family pro- 
perty, it was found that ceitam pioperty stood partly 
m the name of the wife of the original propuctor, 
and partly m that of a daughter-in-law Held that 
a wife, a membci of a joint family, is, as regaids 
propei ty held m kei name, m the same position as 
her husband with respect to property acquued m his 
name, and subject to the same presumption m favour 
of the joint family Chnnder Hath Moitro v. Kristo 
Komul Singh, 15 W M, 847, followed Chowdhram 
v. Tarim Kant Lalun Chowdhry , 15 C, L, JR, 41 > 
distinguished. Nobin Chunder Chowdhry v, 
Dokkobala Dasi . . I. L. R., 10 Calc., 686 

91. — - — — Presumption of 

joint property — When property stands in the name 
of a female member of a joint Hindu family there 
is no presumption that such property is the common 
property of the family. Naeayana v, Krishna 

[I. L. R , 8 Mad., 214 

92. Purchase and possession of 

portion of property by one member. — Source 
of purchase-money, — Whore a Hindu family lives joint 
m food and estate, the presumption of law is that all 
the property they are m possession of is joint pro- 
perty, until it is shown by evidence that one member 
of the family is possessed of separate property. The 
purchase of a portion of the propei ty m the name 
of one member of the family, and the existence of 
receipts m his name respecting it, may be perfectly 
consistent with the notion of its being joint. The 
criterion in such cases m India is to consider from 
what source the purchase-money comes. Dhuem 
Dass Pandey v. Shama Soondery Dbbia 

[6 W. R., F. C., 43 ; 3 Moore’s I. A., 229 

93 . — Purchase by one member. — 

JEmdence of want of sufficient funds — Where the 
plaintiff, a member of a joint Hindu family, claimed 
a share m certain property as having been purchased 
with the joint funds, and the defendant alleged that 
it was purchased by him with his own funds , and it 
was proved that the joint family property was not at 
the time of the purchaso sufficient, after supporting 
the family, to leave any surplus funds from which 
the property in suit could have been purchased, — Held 
that the presumption of joint ownership was rebutted, 
and it was for the plaintiff to show the acquisition of 
the property with joint funds The party alleging 
self -acquisition is not m every case bound to show the 
source from which the purchase-money was derived 
Dhunookdharee Ladd v. Gttnput Ladd 

[11 B. L. R., 201, note ; 10 W. R., 122 


HINDU LAW-JOINT FAMILY— co^- 

tmued 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued, 

(e) Evidence of Separation — continued . 

Purchase by one member — continued . 

94 - — — * — Separate acquisi - 

tion --Presumption —Onus probandi — The presump- 
tion of Hindu law that any propei ty acquued during 
the time a Hmdu family remains joint belongs to all 
the members of the joint family, does not take away 
the onus which lies on the plaintiff m a suit to re- 
cover a share of the propei ty of piovmg his case, it 
merely aids him m proving it. Such piesumption is 
liable to bo rebutted by means other than enqunmg 
as to the source from which the purchase- money of 
the property was derived. That eiitcuon, though 
the most satisfactory, is not indispensable. Evidence 
that the property claimed to bo joint was purchased 
in the name of one member only, that after the pur- 
chase the members separated, and each member 
carried on business separately, and that the property 
was thenceforward m the exclusive possession, and 
used for the business, of the member m whoso name 
it had been purchased, is evidence sufficient to rebut 
the presumption that the property was joint* BitO- 
lanath Maxita v. Ajoodhia JPersad Sookbd 

[12 B. L, R., 338 ; 20 W. R., 65 

05. Receipt of purchase-money 

by one memb bt.—Sou rc e of consideration-money 
for purchase —The mere fact of the consideration- 
money for propei ty sold by a member of a joint 
Hmdu family having passed through his hands, does 
not relieve linn of the onus of proving the source 
from which the money came, Or to lebut the pre- 
sumption of joint ownership. Koonj Beii arise 
I)utt v. Khettuenath Dhtt . 8 W. B., 270 

96. Separate dealing by one of 

several partners. — Onus probandi , — The onus of 
proving separation according to Hindu law is on the 
party setting it up. According to Hindu law a sepa- 
rate dealing is no proof of a separation of partners. 
Kheeroodhur Ladd v. Seetudram 

[2 Hay, 353 

97. Separate acquisition.— Onus 

probandi — Purchase by one member of family m 
his own name , but with point funds, — In a suit by a 
member of a joint Hindu family to recover possession 
of certain property alleged to belong to the joint 
estate, hut which had been purchased by the delond- 
ant at a sale in execution of a decree passed against 
the estate of JR , one member of the family, for his 
separate debt, the defendants sought to rebut the 
presumption that the property in dispute was part; of 
the joint estate by showing that, though the mem- 
bers of the family were joint in food, and at particu- 
lar seasons of the year lived together m tho family 
dwelling-house, they also had separate dealings and 
funds of their own; and that while the family had 
some ancestral estate, seveial members of the family 
had acquired separate propei ty Horn their own funds, 
and dealt with it as their own without reference to 
the other members of the family. They also relied 
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turned, 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued, 

( c ) Evidence or Sbeabation— contimed , 

Separa te acquisition— continued, 

on the following facts as showing that the property 
m dispute was the sepauite property of 22., mz , that 
during JR ’s lifetime the other members of the family 
allowed him to appear to the world as the sole owner 
theieof, and on one occasion when JB,,, B the kurta, and 
a third member of the family, entered into a security- 
bond with the Collector, whereby 22. pledged this 
pioperty, and the two others pledged other proper- 
ties, each of them described the property pledged by 
lnm as being m his possession ** without the right of 
any co- sharers On the other hand, the plaintiff, in 
addition to oral evidence to show that the property 
m dispute had been purchased out of the joint fami- 
ly funds, although the purchase was made in the 
name of U alone, filed the family account-books and 
the private account-books of JR. for the same purpose, 
as well as ceitam letters which passed between JB. 
and E relative to the purchase of the property 
Held that the evidence as to the separate trading 
funds and property of the several membeis of the 
joint family, and their independent dealing with such 
pioperty, disclosed such a state of things as might be 
fanly held to weaken, if not altogether to rebut, the 
ordinary piesuxnption of Hindu law as to property m 
the name of one member of a joint family, and to 
throw upon the plaintiff the onus of establishing the 
joint nature of the property claimed by clear and 
cogent evidence. Meld, also, that the mere fact that 
JR , while trading on* his separate account, was per- 
mitted by the other members of the joint family to 
appeal to the world as the sole owner of family 
estates, did not disentitle those members to recover 
from the defendant, the purchaser at a sale in execu- 
tion ol a deciee against R , their own share of such 
estates Bodh Sino Doodharia « Gonesh Chunder 
Sen . 12 B. L. R., P. C., 317 : 19 W. R„ 356 

98. Joint funds. — 

Separate trading — Suit between a widow claiming 
admimstiatiou to the estate and effects of hci de- 
ceased husband as his only legal personal representa- 
tive, and a caveator claiming the whole family pro- 
perty as an undivided second cousin of the deceased 
and sole surviving member of the family. The widow 
asserted a division, and that the whole property of the 
deceased had been self-acquired by his father. The 
Court of first instance found against division and 
against self-acquisition, laying the burthon of proof 
of each question entirely on the party asserting the 
facts On appeal it was contended for the appellant 
(the plaintiff) that the onus on plaintiff was sufficiently 
discharged when it was shown that the two blanches 
of the family wore trading separately, and that cer- 
tain items of proporty were act pared in the names of 
members of the branch of the family to which plain- 
tiff's husband belonged; that thou it rested with the 
other side to show that there were joint funds from 
winch the purchases could have been made. Meld , 
in accordance with the view of the Judicial Commit- 


HINDU LAW-JOINT FAMILY~~eon- 

tinned. 

X. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY —continued, 

(c) Evidence oe Separation— continued. 

Separate acquisition— continued. 

toe of the Privy Council m JDhurm Mass JPandey v. 
Shama Soondery JDibiah, 3 Moore's L A., 229 , "and 
the observations of Couch, CJ, m Taruch Chunder 
JPoddar v. Jodheshur Chunder RJoondoo, 11 JB L. It , 
193, that such a contention could not be maintained. 
Vedavalli v. Narayana . I, L. R., 2 Mad., 19 

99 , Self-acquisition,— Partibihfy 

of property given by father to sons — Arrangements 
made as to enjoyment of joint pioperty, JEjfect of, on 
members.~~Whi\ah the members of a Hindu family are 
found in possession of joint ancestral estate, all pro- 
perty in the possession of any member of the family 
is to he presumed to ho joint, and it is incumbent on 
the member who claims property in his possession as 
his separate property to prove his sole title to it. 
Separate proporty may be acquired by a member of 
an undivided family by gift, and the character of 
impartiality attaches to gifts made by a father to his 
unseparated sons. What is acqunod by the father's 
favour will subsequently ho declared exempt f i om 
partition. Separate property may be acquired by the 
exertions of a member of the family without detri- 
ment to the family funds It may be acquired with 
money borrowed on the sole credit of the burro* or, ami 
it may he acquired by the mutual agreement oi the 
members of the family. It is not necessary for the 
preservation of the joint nature of family pioperty 
that the members of the family should live in com- 
mcnsality ; they may dwell and mess apart, and yet 
remain joint in property. Parties who allege that 
the acquisitions of the several members of a Hindu 
family are not to bo brought into hotchpot, and divided 
per stirpes, must show that they were acquired in 
such a manner as to constitute them separate pro- 
perty and impartible And it is incumbent on those 
parties who admit that a partition has been made of 
certain portions of the family estate, and seek a re-par- 
tition of the portion so partitioned, to show that a 
condition attached to the partition which rendered it 
mopeiative, or that the members of the family have 
consented to a re-partxtion of it Tlie sevei al members 
of a family may agico to take loans fiom tho com- 
mon fund, and treat the profits on such loans as tho 
separate property of the several members by whom 
tho loans have been respectively taken NUEHiirNa 
Dass v, Narain T)ass . . 3 N. W., 217 

Affirmed by Privy Council in 8. C. 26 W. R., 17 

100. ~ — Separate acquisition. — 

Members carrying on sepai ate dealings, — Manager 
of joint family, — In a suit for partition and lor* an 
account from the principal defendant, who was alleged 
to have been tho km ta of a joint Hindu family ameu 
tho death of a foxmor kurta, it appeared that tho 
former kurta by his wall duoctcd that hm wife and 
daughter-in-law should manage his pioperty during 
tho minority of the plaintiffs who were his son and 
giandson. These ladies applied for a certificate 
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tinned . 

1. PRESUMPTION AND ONUS OP PBOOP AS 
TO JOINT FAMILY — continued 

( c ) Evidence oe Separation-- continued. 

Separate acquisition — continued , 

under Act XXVII of I860, and thereupon as guardians 
for the plaintiffs granted an am-mukhtarnamah to the 
principal defendant. In the suit the defendants 
vanously claimed the properties alleged to be joint 
as their separate acquisitions, and there was evidence 
of the different members of the family having earned 
on separate dealings. The lower Court found that 
the principal defendant was not under the cueum- 
stances kurta of the family, but held that the bui den 
of proving separate acquisition was upon the defend- 
ants, and declared the properties claimed to be joint 
On appeal held (l) that the principal defendant was 
not the kmta, and that the plaintiffs were bound to 
look to the managers first, and (2) that although the 
members of the family had certain properties joint, 
yet the ordinary presumption applicable to a simple 
case of coparcenary did not apply. Udoy On and 
Biswas v. Panohoo Bam Biswas. Hueomoni Dasi 
v. Panohoo Ram Biswas . . 11 C. L. R., 514 

101. Long possession as pro- 

prietor. — Proof of separation , — In a suit brought 
to recover a share of land alleged to bo joint family 
property where the defendants pleaded possession as 
propriety for more than thirty years,— Held it was 
not necessary to prove actual separation, but it was 
enough to show that the defendants had been in pos- 
session as they alleged. Gueavi v, Gueavi 

[3 Born,, A. C., 170 

Bank v , Bank . . 3 Bom., A. C., 173 

102. Settlement with, one mem- 

ber of joint family. — Separate acquisition) Proof 
of. — The tact of a settlement being made with one 
member of a joint Hindu family does not negative 
the rights of othor members to a participation m the 
property so settled; nor is it necessary for such other 
members, if living in commensality with the former 
as joint proprietors, to prove that they actually con- 
tributed money towards the acquisition of the pro- 
perty. Huro Soondtjeee Debia v. Doorga Doss 
Bhtjttacharjee ... 10 W. R„ 215 

103. Distribution of land and 

tenants. — Partition of khoti estate. — Proof of 
partition. — Where the plaintiffs sued for the parti- 
tion of a khoti estate, alleging that they and the 
defendants were joint proprietors thereof, and where 
the defendants admitted that the estate was origin- 
ally joint, but set up that a partition had taken place 
more than a hundred and fifty years ago, — Held that 
the burden of proving that a partition had been made 
lay on the defendants, and that the mere distribution 
of land and tenants, such as is usual m the South 
Konkan, while a khoti estate continues to bo held 
in coparcenary, m no way established a formal parti- 
tion. Babashet bin Gobindshet v. Jibshkt bin 
Yesshbt .... 6 Bom., A* C., 71 


HINDU LAW-JOINT FAMILY-cow- 

tinned . 

2. NATUBE OF AND INTEREST IN 
PROPERTY. 

(a) Ancestral Property. 

104. Ancestral property, 

Meaning of, — Immoveable property of father . — 
Ancestral property is not confined to such property 
as the father derives from his father or any ancestor, 
but means at least immoveable property derived from 
the father, however acquired by him. Rajmohun 
Gossain v Gottrmohun Gossain 

[4 W. R., P. C., 47 : 8 Moore's I. A., 91 

105. Property purchased by 

father as manager for himself and sons. — 
Purchase from profits of ancestral family — Pro- 
perty purchased by a father in possession of ances- 
tral property, as manager for himsoli and Ins sons, 
from the profits of such ancestral propeity, is itself 
ancestral property. Skudanttnd Mohatattue v. 
Bonomalee Doss . . 0 W. R., 258 

100. Joint ancestral property 

after distribution. — Character of shares of heirs. ' 
—Where the heirs of a deceased Hindu, by an ar- 
rangement with a third party who claimed to be an 
heir, distributed the property between them, such 
property aftor its distribution retained its chaxacter 
as ancestral property, and sluues taken under tho 
arrangement arc not to be rcgaided as the self -ac- 
quired property of the heirs who took them. Mbwa 
Koonwee v. Lalla Oudh Behabeb Lall 

[2 Agra, 311 

107. Ancestral property in- 

herited from brothers.*— Interest of sons m an- 
cestral property — & died, leaving three sons and an- 
cestral property, of which AT., one of S y s sons, took 
a third share. On the death of another of ti/s sons 
without issue, K.’s original share was increased by 
his deceased brother's share. Held that, according 
to the Mitakshara law, one of K.’s sons was entitled, 
during KJs lifetime, to bring a suit to assert his 
right in the share of K., inherited fiom his deceased 
brother, such share being ancestral propeity. Gun- 
goo Mute v. Bunseedhur 

[1 N. W., Part 0, p. 79 : Ed. 1873, 170 

108. Moveable converted into 

immoveable property.— Mitakshara law , — 
Quaere , — Whether ancestral property which was 
moveable when it descended, but has been converted 
into immoveable property, is not immoveable ances- 
tral property for the purposes of the Mitakshara law. 
Swam Naeain Singh a. Rughoobtjrdyai. 

[I. L. R., 3 Calc., 508 : 1 C, L. R., 343 

109. Interest of sons 

in ancestral property .^Mitakshara law Adopted 
sons . — Where money derived from ancestral estates is 
invested, before the adoption of a son, in the pur- 
chase of immoveable property which continues to 
exist at the time of the adoption, the adopted son has 
equally a vested right in that propeity as he has in 
any other similar immoveable property which tho 
father had it in lus power before tho adoption to 

4 G 


ll 



( 2307 ) 


DIGEST OF CASES. 


( 2308 ) 


HINDU DAW-JOINT BAMI LY-co». 

U mu d 

2 NATURE OF AND INTEREST IN 
PROPERTY— continued, 

(a) Ancrserai* Pkojpbbty— continued* 

Moveable converted mto immoveable 
property — eonti nued, 

alienate, but winch be did not alienate. Sudanttnd 
M OEAPATTITIi V SOORJOQMONEE DaYEE 

[11 W. B., 436 

Tins case went to the Privy Council, but it was 
decided on a point which made the decision of this 
point unnecesbaiy. 

See SOORJOHONEE DAYEE V. STroDANUND MOHA- 
RATTER • . . 12 B. L. B., 304 

[20 W. B., 377 
L. B. 1* A. Sup. Vol., 212 

110. Property once ancestral but 

alienated and re-purchased with separate 
funds. — Recovered ancestral property , — The princi- 
ple ot the Mitakshara law that, if a fathor recover 
ancestral pioperty which had been taken away by a 
strangei and not recovered by the grandfather, he 
need not share it against his inclination with his 
sons, was held to apply & fortiori where the property 
would ha\e been irrevocably lost to the family, but 
was ie-pu] chased by a member who was at the time 
solely entitled, and who advanced the money out of 
his belf -acquired property. Boiakee SahOO v 
Court or Wards . . 14 W. B,, 34 

111. Interest of son in joint 

family property. — Coparcenary rights.— Limita- 
tion — A son during the life of his father has, as 
copaicencr, a present proprietary interest in the 
ancestial pioperty to the extent of his proper share; 
but beyond that he has vested m hnn no legal inter- 
est whatevei whilst his father is alive. Except m 
lespect ot his coparcenaiy rights, a son is not m a 
clifLoi ont position as to tho corpus of the ancestral 
piopexty iiom that of any othei relation who is an 
hoii-appuiont of the owner of property. Though 
the Limitation Act may have been decided to be a 
bai to a suit by the son for paitition, lus right as 
copaiconci has not thereby been destroyed, and it 
may bo that he is entitled to relief against tlio im- 
proper disposal by the defendant of moio than his 
proper share of the property. Eayacharltt v. Yen- 
KATABAMANIAH ... 4 Mad,, 60 

112. Property acquired by liti- 

gation, — Self acquired property devised by a father 
to his son. — Warnings of father as mill manager . — 

, property left by testator to be held moveable qt 
immoveable according to its condition at his death 
— Defendant's groat-grandfatliox (M) died in 1792, 
leaving a will, dated 1789, whereby he directed his 
property to bo equally divided among his five eons, of 
whom Jt. (the grandfather of defendant), was one. 
The property became the subject of litigation, and 
was not divided until 1852, long after the death of iZ., 
which took place m 1808, M.’s share was received m 
1852 by the executors of his ton, JY. (defendant's 
father), who had died in 1843 Meld that this 
property came to the defendant by inheritance, and 


HINDU LAW-JOINT BAMILY-com- 

tinu&d . 

2. NATURE OF AND INTEREST IN 
PROPERTY — continued. 

{a) Anoestrax. Property— continued. 

Property acquired by litigation— cow. 

tmued . 

was ancestral property and was not capable of being 
given or willed away by him. Fuithor, that, as 
having regard to M.’s will, there was no apparent 
intention on the part of the testator to convert into 
money such of his property as consisted of lands and 
houses, the general rule of law applied, viz., that tho 
property must be held to be real or personal according 
to the actual condition m which it existed at the 
testator's death. All property acquired out of tho 
income of ancestral property is itself ancestral, 
whether acquired before or after tho birth of a son. 
In order to entitle a coparcener to hold, as property 
self-acquired by him, property which lias boon re* 
covered by his exertions (e.g,, by litigation), such 
property must hpD been recovered from usurpers 
holding it advers^to the family; tho coparceners 
must have abandoned their rights ; and where such 
abandonment is a matter of inference, the coparcen- 
ers, to whom it has been imputed, must have boon 
in a position to sue. A son to whom his father 
leaves his self-acquired property by will takes tho 
property under tho will, and not by inheritance ; ami 
as property received by will is held by Hindu law to 
bo received by gift, such property is self-acquired in 
the hands of the son, and is not subject to partition* 
Tho first defendant was sued by bis son for partition. 
Some of tho property in tho defendant's hands con- 
sisted ot his earnings as manager of a mill and of tho 
investments of such earnings. The mill lmd been 
established in 1880, and tho defendant bought thirty- 
nme shares out of the ancestral funds in Tub hands. 
Ho was appointed chairman of the company, ami 
managed tho mill for ten years without any remuner- 
ation. His management was very successful, and 
good dividends wore declared every year from 1883. 
In 1870 ho declined to work any longer without re- 
muneration, and at a mooting of tho shareholders he 
was appointed managing director, and was granted a 
com mission on all sales effected by tho company. 
Held that the commission so received by the defend- 
ant was his self-acquired property Under the cir- 
cumstances it might safely be inferred that he did 
not obtain the appointment of manager by the direct 
influence of the shares which he held in the company. 
The gratuitous services which he had for years render- 
ed to the shareholders had influenced them in giving 
him tho appointment, and such influence could not bo 
said to have been cieated by the direct instrumentality 
of the ancestral pioperty, Xu a suit for partition 
brought by a son against lus father,— Meld that tho 
plaintiff was entitled to partition of tho ancestral 
property as it subsisted at tho date of tho suit, A 
custom alleged to exist among the Kapoli Rania caste, 
according to which a son is not entitled to the parti- 
tion of ancestral property in lus father*? lifetime aud 
against his father's will,— Meld not proved, jACh 
MQHANDAS MANOAEDAS it. MANCUrADAS NaTHTTRHOY 

VL I*. 10 Bom,, 1528 
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2 , nature of and interest in 

PROPERT Y — continued* 

(a) Anoesteal Peopeety— continued 

113. Profits in business where 

capital is ancestral property.— Profits earned 
by loans and by commissions,— Four biotheis of the 
Cutchi-Memon community carried on trade with 
capital inherited from their father. Large profits 
were made m the course of business It was alleged 
that some of the profits were made by means of bor- 
rowed capital, and some arose out of a commission 
business in which the capital of the firm was not used 
at all i and it was contended that such profits could 
not be considered as ancestial funds. It appeared, 
however, that the entire business was canied on by 
the same firm. There were common books, common 
expenses, aud a common staff, The borrowed money 
was put into the general cash with the original 
capital. Held that the whole property was ancestral. 
Augmentations, which blend, as they accrue, with the 
original estate, partake of the character of that estate. 
Moreover, the loans m question and the extension of 
business, to which they led, might have produced 
heavy losses instead of great profits, and the family 
property would have been liable to debts so incurred. 
The family property, being thus subject to liabilities 
arising from the loans, was entitled to ' participate 
in any benefits resulting from them. Mahomed 
SimcK v* Ahmed. Abdula Haji Abbs at ae v 
Ahme *> . X, Xj. R., 10 Born., I 

114 Property bona fide dis- 

posed of before birth of son.— Rights of sons,— 
After-born son — - Son born subsequently to adoption 
by father and partition,— According to Hindu law, 
sons acquire rights only m the propel ty which belonged 
to their father at the time of their birth, and have no 
legal claim to property of which a bond fide disposi- 
sion, effectual as against their father, had been made 
long before they wore born. The right: of an after* 
boi n son to share as a coparcener divided property 
depends upon his mother being pregnant with him at 
the time of a partition. The father of the plaintiffs 
adopted the third defendant. After the adoption 
the wife of the father gave birth to a son. There- 
upon the father effected a division of the property 
with the adopted son, and gave the latter a larger 
share than he was entitled to receive by law. The 
father married a second wife, and the plaintiffs were 
the issue of the marriage. Held that the plaintiffs 
were not entitled to a partition of any portion of the 
property which fell to the share of the adopted son, 
Yebeyamian v. Ag-niswabian , 4 Mad., 307 

1X5. — Interest of son in ancestral 

property. — MitaJcshara law, — According to the 
Mitakshara law, sons have a vested interest in ances- 
tral property, which interest is saleable at any time 
in satisfaction of claims against them. Gooe Sueuz 
D oss v , Ram Subun Bhueut . 5 W. R., 5-i 

And also to the p rofits of ancestral property 
Budanund Mohapattub v, Sooejoo Moneb Dayjse 

[11 W.R. S 436 


HI3NTDIT LAW-JOINT FAMILY- 

tinued, 

2 NATURE OF AND INTEREST IN 
P RO P E RT Y — coni in ued. 

(a) Ance steal Pbopbbty— continued. 

Interest of son m ancestral property— 

continued . 

116 . - Ancestral im~ 

moveable property, — Rights of father and son . — Suit 
by father to eject son — The sons in an undivided 
Hindu family, although they have apioprietary right 
in the paternal and ancestial estate, have not inde- 
pendent dominion Where, theiefore, the plaintiff 
sued to eject the defendant, his son, from a portion of 
a house, partly self -aequo, ed hy the plaintiff and 
partly ancestial propel ty, m which the defendant was 
living against the plaintiff’s will, the Court decreed 
the claim, Baldko Das v. Sham Lal 

[I. L R., 1 All., 77 

(b) Acqtjibed Pbopbbty. 

117 . ». — * — Property inherited through 

mother. — Succession of female to impartible ze- 
mindari, — Property inherited through a mother is not 

self-acquired ” as between her son and grandson, 
Muttayan Cieettx v Samuili Viea Panbia Chinn a 
Tambiae * . . 1. 1*. R., 3 Mad,, 370 

118. Property acquired from 

father-in-law on mam age. — Liability to parti- 
tion — Property acquued fiom a lathei-m-law is 
self-acquired property and thoieime not liable to be 
shared m by a brother. Behabee Lal Roy >d. Lall 
Ohand Roy . . * 25 W, R., 307 

119. Father’s interest in self- 

acquired property of Bon.—Separat io n , — The 
doctrine of Hindu law that a lather takes a share tn 
his son’s self-acquired property applies only to cases 
of families in joint estate, but not where separation 
in estate has taken place Anund Mohun Paul 
Chowdhey o. Shamasoonduei 

[W. R., 1864, 352 

120. — Property acquired by 

member while drawing income from family, 
— Property acquired by a Hindu while drawing an in- 
come from his family is liable to partition Rama- 
shbshaiaya Panday v. Bjiagavat Panday 

[4 Mad., 5 

12L Property acquired by one 

member in trading.— Education at expense of 
joint family, — Queers , — Whcie a member of a joint 
Hindu family subject to the Mitakshaia law has re- 
ceived a general education at the expense of the joint 
family funds, but is shown to have derived no material 
wealth from those funds, does property winch he 
afterwards acquires hy the exorcise of his industry 
and intelligence in successful tiadmg become joint 
in the contemplation of the Hindu law ? Decisions of 
tho Indian Courts bearing on this question obsei ved on 
Paulibm Valoo Chetty v Pauliem Sooeyab 
Chetty . . . . I. L. R., 1 Mad, 252 

[L. R., 4 I. A., 109 
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HINDU LAW — JOINT -FAMILY— con- 

tinued 

2. NATURE OF AND INTEREST IN 
PROPE RTY —continued. 

(b) Acquired Prope m\ r — continued, 

122. Gams of science.— Educa- 

tional family expense . — Gams of science acquired at 
the family expense, and whilst the acquirer is re- 
ceiving a family maintenance, are liable to partition, 
and upon the death of the acquirer form part of the 
family propei ty, and do not pass to his widow. Bai 
Mancha v, Naeotamdas Rashidas 

[6 Bom., A. C., 54: 

123. Self-acquired 

property, — Partition — The acquisition of a distinct 
propei ty by a member of an undivided Hindu family 
without the aid of joint funds is his self-acquired 
property, and is not subject to partition; but the im- 
provement or augmentation of the family property by 
the exertions ot one of the members is subject to 
division. Hindu law texts regarding gains of science 
establish it as a rule of Hindu law that the ordinary 
gams of science are divisible, when such science has 
been imparted at the family expense, and acquired 
while leeeivmg a family maintenance; but that it 
is otherwise when the science has been imparted 
at the expense of persons who are not members 
of the acquirer's family. When the Hindu texts 
speak of the gams ot science, they intend the 
special training for a particular profession which is 
the immediate source of the gains, and not the 
general elementary education which is the stopping- 
stone to the acquisition of all Science. Consequently, 
the pioperfcy acquyed by a Subordinate Judge who 
had icceived elementary education at the family 
expense, but a knowledge of law and judicial practice 
without such aid, is impartible. The ruling of the 
Privy Council m Luximon Pao Sud as ev v. Mullar 
j £ ao Ba/ee , 2 Knapp, 60, interpreted to mean no more 
than tlio law as now settled, via,, that when there is 
aneostial propei ty by means of which othei property 
may have been acquuod, then it is for the party 
alleging telf-ai qiusitiou to prove that it was acquired 
without any aid from the family estate. Bai Man- 
cha v Narotamdas , 6 Bom , 1, distinguished. Dictum 
of Milter, J., in, Bhunookdharee v. Gunput Lai, 
11 B. L 201 : 10 W, R., 122— that the Hindu law 
nowheie sanctions the contention that the acquisition 
of a member of a Hindu family who has xeceived 
education from the joint estate is liable to partition — 
commented on as not strictly eonect. Lakshman 
Mayaram v Jamnabai . I. L. R., 6 Bom., 225 

124. Prostitution , — 

The ordinary gams of science aio divisible when such 
science has been nnpai ted at the family expense and 
acquired while receiving a family maintenance. Secus, 
whore the science has been imparted at the expense 
of persons not members of the learner’s family The 
trade of prostitution is recognised and legalised by 
Hindu law. Ciialakonda Alabani v, Ohalakon- 
ba Ratna Chalam • . , 2 Mad., 50 

1 125. - - — - Income derived from pros- 

titution * — Laming girl,—Rduoation m dancing 


HINDU LAW-JOINT PAMILY-m*- 

tinned, 

2. NATURE OF AND INTEREST IN 

PROPERTY — continued, 

(b) Acquired Property — continued* 

Income derived from prostitution— row- 

tinned, 

and music . — Property acquired with income derived 
from prostitution by a Hindu dancing girl who has 
received the ordmaiy education m music and dancing 
is not partible. Boologam v. Swobnam 

[I. L. R., 4 Mad., 330 

120. — Professional earnings of 

vakil. — Self-acquired property, — Gains of si lenee * 
— Upon the question whether the professional earn- 
ings of a vakil were generally his self-acquisition and 
impartible, — Reid, by Kindersley, J. } that the ques- 
tion must be upon the facts in each case, how lav the 
common family means were instrumental in enabling 
the professional man to earn the property which is 
claimed as subject to partition. The fair presump- 
tion is that such attainments as are usually possessed 
by a vakil have been acquired with the assistance of 
the family means. By Holloway, J., that the ordi- 
nary gams of science by one who has received a 
family maintenance are certainly partible More- 
over, within the meaning of the authorities, a vakil’s 
business is not matter of science at all. DcritVAfcWLtr 
Gangadharudu a. Durvasula Narasammah 

[7 Mad., 47 

127. — Partnership property,— 

Agreement allowing membe ? s to draw separately from 
assets of firm, — Self -acquired property, — Where the 
relation between the plaintiff and the defendant (two 
bi others) was not stuotly that of m embeis of a joint 
undivided Hindu family, since although they were joint 
as to then genoial concerns, and in some sense joint- 
as members ot a family, yet that relation was quali- 
fied by the provision contained in a family arrange- 
ment whereby each member of tho family might take 
out and use assets derived from a partnership linn 
for the benefit of his sole and separate speculations, 
Reid that the plaintiff was not entitled to tlnow his 
own and Ins brother's acquisitions into hotchpot and 
to claim an equal division of them The arrange- 
ment being of such an oxtraoidmary character as to 
leave it m the power of each rnembei to diaw to an 
unlimited extent upon the assets of the firm, the 
Privy Council declined to extend the opoiation of 
such an agi cement one iota beyond its trims, and 
weio therefore of opinion that the High (Joint was 
right m drawing a distinction between pledging tho 
eiedifc of tho bun and drawing out money actually 
belonging to the firm. Nursinuh Dohh n Nabaik 
I> oss .... 20 W. R„, 17 

Affirming decision of High Court in H. C. 

[3 N* W„ 217 

3. NATURE OF JOINT FAMILY AND 

POSITION OF MANAGER. 

128. Rights of members of 

family* — Position of manager, — Agent, — Trustee* 
—Members of a Hindu family, with vested interests in 
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tmued 

3. NATURE OF JOINT FAMILY AND POSI- 
TION OF MANAGER— continued. 

Rights of members of family— continued 

their joint property, choosing to continue in a state 
of commensality and joint fruition, do not possess in- 
dividually any several pxoprietary light othei than an 
alienable light to call foi partition. The karta of a 
joint Hindu family m general is the mere mouthpiece 
of the family, and not an agent with delegated autho- 
rity m a fiduciary and accountable relation to the rest 
of the family. As long as a member of such a 
family is a mmoi, the karta is m the position of a 
trustee for him of the joint property to the extent of 
his share m it, and is liable to account for it to him 
when the trusteeship ceases. Chuckbn Lall Singh 
v, Poban Chundek Singh . . 9 W. R., 483 

129. Manager, Liability of, to ac- 

count. — Partnership , Distinction between Hindu 
family and , — The manager of a joint Hindu family 
is not, by icason of his occupying that position, bound 
to render an account to the other members of the 
family. There is no analogy in this respect between 
a joint Hindu family and a partnership. When? it 
was arranged amongst the members of a joint Hindu 
family that the accounts of a banking business carried 
on by them should be kept on tbo understanding that 
the profits, when realised, should be divided amongst 
the individual members in certain proportions, and 
that the expenses of each membor should be credited 
and charged in the name of each member, — Held 
that this was in the nature of a partnership, and an 
account was decreed. Eanganmani Dasi a* Kasi- 
NATII DlTTT 

[3 B. L. R., O. C., 1: 13 W. R., 76, note 

130. Suit for account 

dut ivy minority of membei ?, — A managing membei 
of a joint Hindu family is hound to render an ac- 
count of Ins management to his co-sharers, and he is 
liable to a suit if he refuses to do so. And such suit 
will lie even if the parties suing were minors during 
the period for which the account is asked, Abhay- 
ohandba Roy Chqwdby v Pyaeimokun Goho 

[5 B. L. R„ 347 

8. 0. Obhoy CrrtrNDBE Roy Chowdhby v , 
Peabee Mohhn Gooho 13 W. R., F. B., 75 

131 . — — Suit for account 

of portion of joint property — One member of a 
joint Hindu family sued another who was the man- 
ager, for a moiety of two items pertaining to the 
ancestral estate, which she' alleged that the defendant 
had misappiopriated. Held the form of the suit was 
wrong, and that the plaintiff should have sued for an 
account of the whole joint family property. Now- 
EASO Kooebee V . Lalljee Modi . 22 W. R,, 202 

132. — — — - — j Right of ex - 

eluded minor to account . — Where an infant has been 
ejected by the manager of the joint Hindu family 
from the family house, and excluded from enjoyment 
of the family property, the manager is bound to 
account to the infant for mesne profits from the date 


HINDU LAW-JOINT FAMILY— cow- 

tinned 

3 NATURE OF JOINT FAMILY AND POSI- 
TION OF MANAGER — continued 

Manager, Liability of, to account— 

ti mied 

of his exclusion The rule which limits the right of 
members of a Hindu family seeking paitition to a 
division of the family piopeity existing at the date of 
the division not applying Kbishna n Subbanna 

[I. L. R„ 7 Mad., 564 

4. DEBTS AND JOINT FAMILY BUSINESS. 

133 , Debt incurred by manager. 

— Presumption of debt being on )ovit account — 
Though property of a joint Hindu family is pmmd 
facie joint, yet as there is nothing to pi event an indi- 
vidual managing member from eonti acting debts on 
lus own at count, there is no presumption that a debt 
contracted by him is joint. Sunk cm PniiSifAt) v. 
Gobby Pebshad . , L L. R., 5 Calc., 321 

134 , — Duty of pnr~ 

chaser from manager of family, — Minor m ni hers . — A 
debt incurred by the head of a Hindu family residing 
together, under ordinary circumstances is piobumed 
to bo a family debt, but when one of the members 
is a minor, the creditor seeking to enforce his claim 
against the family property must show that the debt 
was eontiactod bond fide anti foi the benefit of the 
family Jlunoomanpo saud Panda if v Itaboocs 
Mvnrctf ICoontvocc, 6 Mooi c\s I A , dl)3 > followed 
Tandavabia JMubajli v. Valisl Amma h 

[1 Mad., 398 

135, Liability of members for 

separate debts of deceased brother.— Sur- 
vivorship — P , an undivided Hindu coparcener, 
died on the 7th August 1874, leaving him surviving 
a brother C , and a son iY iY subsequently died on 
the 2nd July 1875 In a suit brought by plaintiff 
against C , on a bond executed by P, as surety for one 
jffi , — Held that the family property, which on N*s 
death became vested by survivorship in C , was not 
m his hands liable for the separate debts of P. or iY. 
Nabsinbhat bin Bapebhat v Chenapa bin Nin- 
gapa . . . . I. L. R., 2 Bom., 375 

133 Debt incurred by joint 

family. — Duty of purchaser, — Reasonable enquiry . 
— A person lending money on the security of the 
property of an undivided Hindu family is bound to 
make enquiries as to the necessity that exists ior such 
loan. It he lends the money after reasonable enquiry, 
and bond fide believing it will be properly expended, 
he is not bound to see to tho application of it. The 
rule is the same whether all the members of the 
family are adults or minors. Authorities hearing on 
the question of the onus probandi m such cases 
cited. Gane Bhite Pabab v, Kane Bhive 

[4 Bom., A. C„ 169 

137 . — «-> Debts incurred for family 

purposes. — Evidence of legal necessity — JY , G, 9 
and 1L were three brothers living together as a joint 
Hindu family. After the death of iY, and <?., decrees 
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4 DEBTS AND JOINT FAMILY BUSINESS— 

continued. 

Debts meui’red for family purposes— 

continued . 

weie obtained against 22 3 s widow, and satisfied by 
hei m lespect of moneys boirowed by AT. and H as 
the managing members of tire family and spent for 
family purposes while Gt 3 s widow was living in the 
family. In a suit by 222s widow for contribution 
against Q2s widow, — Held that, though no legal 
necessity had been shown for borrowing, the defend- 
ant was bound to pay her share, as the money had 
been spent for family purposes while she was living 
m the family. Bimala Debi v , Taeasu^haei Debi 
[6 B. L. R., Ap., 101 : 14 W. R., 480 

138, Suit by one member for 

debt due to family firm. — j Partnership . — In a 
suit for money lent, brought by the father of a joint 
Hindu family who carried on jointly an ancestral 
money-lending business, the plaintiff stated, in exa- 
mination, that he had ceased to take an active part in 
the management of the affairs of the firm, and that 
the control of its business was m the hands of his 
sons, whom he described as “ maliks ” Held that, 
under the circumstances, the plaintiff could not main- 
tain the suit m his individual capacity, and without 
joining his sons as plaintiffs with him, his sons being 
his partners in the ancestral business, and he not 
being the managing member or proprietor. JtfG-Ai 
Kishore v, Htjlasi Ram , I. L. R., 8 All., 204 

139 . Joint ancestral business, 

Nature of. — Partnership. — Manager of joint fami- 
ly, Power of— An ancestral trade descends, like other 
Hindu property, upon the members of an undivided 
family, and the manager of such family cau on behalf 
of the family enter into copartnership with a 
stranger In carrying on such a trade, infant mem- 
bers of the family will he bound by the acts of the 
manager, which are necessarily incident to, and flow- 
ing out of, the canymg on of that tiade. The man- 
ager can pledge the property and credit of the family 
for the ordinary purposes of that trade, and third 
persons dealing bond fide with such manager are not 
hound to investigate the status of the family, minor 
members being bound by the necessary acts of the 
manager. By necessary acts are meant such as are 
necessary for the material existence of the undivided 
family or the preservation of the family property and 1 
a compromise between copartners of partnership ac- 
counts, and differences by a transfer and division 9 f 
partnership property, is not such a necessary act, but 
is one which is left to he dealt with by the ordinary 
rules of law, and one which must ho shown clearly 
to he for the benefit of the infant members befoio the 
compiomise will be enforced The avoidance of a suit 
to take partnership accounts is not sufficient of itself 
to render a compromise necessary foi tho preservation 
of family property or beneficial to a minor xnembri. 
A copartner dealing with an undivided llmdu family, 
is, with reference to its component members, m the 
same position that a partner according to English law 
is placed in with respect to his copartners and their 
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4. DEBTS AND JOINT FAMILY BUSINESS— 
continued. 

Joint ancestral business. Nature of— 

continued. 

representatives. Ramral Thaktosidas v . Laktimi* 
chand Mtjniram . , .1 Bom., Ap., 51 

149 , Mitakshara 

law. — Debts incurred by manager of joint family 
in trading . — A joint family property acquired and 
maintained by the profits of trade is subject to all 
the liabilities of that trade. 22 amlal Thalcursidas 
v. Lahmchand , 1 Bom , Ap., 51, followed. JontTB- 
ea Bibee v. Seeegoeal Misser 

[I, L. E., I Calc., 470 

141 . — , — Business carried 

on for benefit of infants. — Debts incurred by guar- 
dian. — Liability of infants.— Contract Act , sec. 
247. — Where the ancestral trade of a Hindu was 
carried on after his death for tho benefit of his infant 
children by their guardian, and debts wore incurred 
by tho firm in tho courso of business, — Held that 
the guardian of a Hindu minor is competent to carry 
on an ancestral trade on behalf of the minor, and that, 
following the analogy of tho rule laid clown by sec- 
tion 247 of the Contract Act, as to tho liability of a 
minor admitted by contract into a partnership busi- 
ness, the minor is not to bo held personally liable for 
the debts incurred m such trade, but that his share 
therein is alone liable. Joykibto Cowar v. Nit- 
TYAKTOU NtTNBY 

[I. L. R„ 8 Calc., 738: 2 C. L. E., 440 

142. - Power of man - 

aging member to bind members of partnership.— 
Adult members of an undivided Hindu family gov- 
erned by the law of the Dayabhaga, who have an 
interest m a family business carried on by the manag- 
ing member of the family, and who are maintained 
out of the profits of such business, must, in the ab- 
sence of evidence, he taken to possess the knowledge 
that the business might requiro financing, and to 
have consented to such financing Where, therefore, 
a managing mombei of such a family, m carrying on 
the family business, obtains an advance necessary for 
the purposes of the business by pledging tho joint 
family property, the mortgage is binding on all tho 
members of the partnership. Bemqra Dosser 
Mohtjk Dosser 

[I. L. H., 5 Calc., 792: 6 C. L. H., 84 

143 . Q ne member a? 

agent of others. — Partnership — As between tho 
members of a joint family, any one or more may bo au- 
thorised by tho rest to act as then* agent or agents in 
any business transaction , but when a joint family or 
any members of it cariy on a trade m partnership, 
and contract with the outside public* m the course of 
that trade, they have no greater privileges than any 
other traders. If they are really partners, they must 
be bound by the same rules of law for enforcing their 
contracts in Courts of law as any other partnership. 
Ramsebuk v. Ramrall Koohhdoo 

[I. L. B., 8 Calc., 815 : 8 C. X*. B., 457 
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t 4 DEBTS AND JOINT FAMILY BUSINESS — 
continued. 

Joint ancestral business. Nature of— 

continued 

14A. * — Business carried 

on by one member as manager . — Liability of all 
as joint owners — Ancestral trade and ordinary 
'partnerships Difference ’ between — Contract Act , 
IX of 1872 — J. f the father of the three defend- 
ants, established a trading firm in 1865 under the 
name of J K He and his three sons lived together 
as a ]omt Hindu family, J died m 1872, and the 
business was continued under the same name by 8 as 
the eldest brotlici and manager of the family. Tho 
youngest of tho three brothers was a minor at the 
date of his father's death. The plaintiff sued the 
three brothers to recover money due on an account 
signed by 8 m tho name of tho firm, Tho second 
defendant contended that he had never participated 
in the property of the business ; that ho had not re- 
sided at tho family residence for six years ; that ho 
could not be consideied a partner of the firm, and, 
therefore, was not liable to tho plaintiff. Held that 
he could not repudiate a liability arising out of tho 
ordinary transactions of tho firm. During his father's 
life he was joint owner, and after his father's death 
he acquiesced in tho continuance of the firm under 
tho same name, and ostensibly, therefore, with the 
same constitution. Ho had done no act to divest 
himself of his share, He had given no notice of re- 
pudiation, and made no partition, and there was no- 
thing to prevent him from demanding his share of 
the partnership, or claiming to share in the profits. 
Theie was, therefore, nothing to exempt him from 
the ordinary rule of Hindu law, which makes every 
member of a united family liable for debts properly 
incurred by a manager for the benefit of the family 
The debt due to the plaintiff for goods supplied to 
the shop was properly incurred m the course of the 
ordinary transactions of the firm, and presumably, 
therefore, for the benefit of all the joint owners of the 
firm. The rights and liabilities arising out of joint 
ownership in a trading business created through the 
operation of Hindu law between the members of an 
undivided Hindu family cannot be determined by 
exclusive reference to the Contract Act (IX of 
1872), but must be considered also with regard to 
the general rules of Hindu law which regulate the 
transactions of united families. An ancestral trade 
may descend, like other inheritable property, upon 
the members of a Hindu undivided family The 
partnership so created or surviving has many, but not 
all, of the elements existing in an ordinary partner- 
ship, For example, the death of one of the partners 
does not dissolve the partnership ; nor, as a rule, can 
one of the partners, when severing his connection 
with the business, ask for an account of past profits 
and losses. Samalbhai Nathagbhai v. Someshvab 
Mangas . . . I. L. R., 5 Bom., 38 

145 Payment of debt.— Debtor 

of undivided family * — Release. — Manager of family, 
— The debtor of an undivided Hindu family is not 
justified m paying his debt to the eldest member of 
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4 DEBTS AND JOTNT FAMILY BUSINESS— 
continued 

Payment of debt — continued . 

the family, unless such eldest member be also the 
manager of the undivided family If tlieie is no 
manager the debtoi should obtain a lelease fiom all 
the members of the undivided family Sangappa 
bin Chanbasappa v. Sahebanna bin Kengeeappa 
[7 Bom., A. C., 141 

5. POWERS OF ALIENATION BY MEMBERS. 
(a) Managed 

146. Power of manager. — Position 

of manager of family — Ilow far Jus acts bind other 
members. — A Hindu family is tegaidcd as a corpora- 
tion whose interests are necessarily centiod m the 
manager, the presumption being that tho manager is 
acting for tho family unless the < ontrary i s sho \vn Be- 
fore the introduction of the Civil Procedure Code tins 
was so equally with regard to litigation as to other 
transactions, and it was not then obligatory, or even 
customary, for a Hindu manager to set forth that ho 
sued in a representative character (as now required by 
the Code, section 50), or to add the co-owners as 
parties to the suit (as required by English law). 
Gan Savant Bal Savant v Nabayan Dilong Sav- 
ant . * . . I. L. E , 7 Bom., 467 

147. Transactions of, 

liable to be questioned. — "Fraudulent contract — 
Every member of a family of propuetois who has an 
interest in the estate has a light to question any 
transactions entered into hy the oldei member as 
manager whereby the former would be defrauded. 
Tho right of a person defrauded by a control t between 
a manager and a tlurd party is to have the contract 
altogether rescinded. IUvji J Shaba nopani v , 
Gangaeharbhat . . I. L. B,, 4 Bom., 29 

148. Money expended in im- 

provement or repair. — dgreemtnl by one eopar* 
cener in respect of expenditure of family property 
—While the members of a Hindu family eirjoy m 
common undivided property, money expended m its 
improvement or repair is considered as spent on be- 
half of all the membei s alike, and all have the benefit 
of the outlay when a division takes place. There is no 
rule of law precluding one member of an undivided 
Hindu family, though living together, from entering 
into an agreement with his coparceners m resident of 
the expenditure on family property, and repayment of 
self -acquired funds , and sue h an agreement is render- 
ed more leasonahle and probable where portions of the 
family property aie occupied and cloyed hy each of 
the membeis living sepai atcly Mbttasvami G-agn- 
gan v Stjbbikamanyya Gagngan I Mad., 309 

149. Discretion of managing 

member to expend moneys for improve- 
ments. — Mortgage for improvements to family pro-- 
perty . — Where a mortgagee of a house, the ancestral 
property of a Hindu family, advanced money on the re- 
presentation that it was required to complete improve- 
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ments m the family house and to pay a mortgage-debt 
carrying a bighei rate of interest which had been con- 
tracted to make those improvements, — Meld that the 
sons of the mortgagor were bound by the mortgage. 
In the case of improvements of the family property 
made by the managing member of a Hindu family 
•where the sum spent was large, but tbe discretion of tbe 
managing member was exercised bond fide and for tbe 
benefit ot the estate, and the family had this benefit, 
such discretion should not he narrowly scrutinised. 
Saravana Tevan v. Muttayi Ammal, 6 Mad ., 371 $ 
and Munoomanpersaud Panday v. Munraj Koonweree , 
€ Moore's I. A., $93, discussed and followed, Rat- 
stam V. Govikdarajulti . I. L. R., 2 Mad., 339 

150, Costs incurred by manager 

in protecting property of joint family. — 
Inability of shares of members of joint family for . — 
Pending an appeal, the plaintiff, who was the appel- 
lant, died, leaving one adult and four minor sons. 
The adult son prosecuted the appeal, which was dis- 
missed, as was the suit in the Court below, with costs 
The decrees for costs were sold by the defendant to a 
third person, who caused certain property which be- 
longed to the estate of the plaintiff to be sold ra exe- 
cution Meld, in a suit by the minor sons to recover 
possession of the shares in the property sold, that as 
all the sons weie interested in the litigation all their 
shares were liable for the costs, and the suit was dis- 
missed JUTADHARI LAL V. RtfGHOBBER PSRSAD 

[I L. R., 9 Calc., 508 : 12 C. L. R., 255 

15L Alienation by manager. — 

Sale by manager of joint family , — The manager of 
an undivided Hindu family can sell his own share 
of the family property only. Damophar Vithal 
Khare Damodhar Hari Soman-a . 1 Bom., 183 

Koybashesshr Bose v. Narainee Dosses 

[10 W, R., 303 

152. — — — — Acquiescence . — An 

alienation made by tbe managing member of a joint 
Hindu family cannot he questioned by another mem- 
ber if he stands by and sees to the application of the 
purchase-money for the benefit of tbe whole family, 
without refusing to participate m it. White a Bish- 
to CHtrNDER Boss . . ,2 Hay, 567 

153. - - - Mortgage by 

member of Hindu family . — A member of an undi- 
vided Hindu family has a right to mortgage his own 
share of the family estate, and, if he be acting as re- 
presentative and manager of tho undivided family, to 
mortgage the interests of the other mombeis of the 
family therein on any common family necessity, or for 
the common benefit and use of the undivided family, 
GKjtog Maeadet v , Ra&bhat bik Bhaubhat 

[1 Born.* 89 
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154. — Purchaser from 

member of joint family. — If a person dealing with 
a Hindu representing) himself to be the representa- 
tive and manager of an undivided family, comprising 
infant members, can show that, after reasonable en- 
quiry, be believed m good faith that the person so re- 
presenting himself was entitled to act, and was acting 
for the family, and that the transaction entered into 
with him by such manager was entered into for some 
common family necessity, or for the benefit of tho in- 
fants, such act of the manager is valid and binding on 
tbe minor members of tbe family. Trimbak Anakt 
v . Gopabskbt bik Mahabshet Mahadtj 

[I Bom*, 27 

155 . Power of man * 

ager to alienate or charge shares of other member# 
of family — Necessity — Onus probandi — It is a 
firmly settled rule of Hindu law, resting upon the 
authority of the Mitakshara and repeated judicial de- 
cisions, that a managing coparcener has not tho ca- 
pacity to alienate or charge the share of lus minor 
coparcener in immoveable ancestral property except 
for tho purpose of providing for some family need or 
the performance of an indispensable religious duty, 
or except the alienation or charge be for tho benefit 
of the joint estate ; and in every case to which tho 
rule is applicable, the onus of showing either by direct 
or presumptive proof a primd fane c ase in support 
of the existence of the condition necessary to give the 
legal capacity to make the disputed disposition, lies 
upon the party claiming to have acquired under it a 
title to the minor’s share of the property* Upon the 
question of what is the amount of proof which the 
law renders necessary to discharge that burden of 
pi oof, — Meld that where the dispute as to the validity 
of a sale or mortgage of family property is with the 
person to whom it was made, and the pecuniary con- 
sideration for it has not been advanced for tho pur- 
pose of dischaiging an antecedent charge on the pro- 
perty or an old debt incurred by an ancestor , the case 
of the vendee or mortgagee, as regards the existence 
of a lamily need or sufficient beneficial purpose re- 
quiring the advance of the consideration -money, must 
be established by positive proof But that between a 
bond fide sale or mortgage for an advance made to 
pay off a pre-existing mortgage claim or an unsecured 
debt of an ancestor, and one not made for that pur- 
pose, there was this distinction to be observed, that the 
burden of establishing by direct proof that such prior 
claim or debt was incurred for a proper family pur- 
pose is not cast upon the vendee or mortgagee. He is 
only required to show this presumptively. But to do 
so it is incumbent on him to give proof not only of 
the ^ consideration-money for the sale or mortgage 
having been bond fide advanced in discharge of an 
antecedent debt, but also of enquiry productive of 
results which warranted his reasonably believing that 
such debt was a family obligation, and tho sale or 
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mortgage a prudent ariangement for its discharge 
Saravana Tevan v Muttayi Ammal 6 Mad., 371 

156. — * Mortgage of 

joint family property, — j Powers of kurta — Acknow- 
ledgment by kurta or by executor under Hindu will 
— Acquiescence — H. t a Hindu, died, leaving two 
adult and two minor sons, and having made a will, or 
anumatipatia, addressed to his two eldest sons, X and 
0 , whom he thereby appointed malilc mukhtais of 
the whole of his estate with full powers of manage- 
ment. He directed them to maintain his widow and 
minor sons, and to pay the marriage expenses of 
the latter out of the joint estate , and further directed 
them to pay his liabilities, and, if necessary, to raise 
money for that purpose by sale or mortgage; the 
necessary documents to be signed by X , and 0 , “ the 
names of the infants being signed by you as guard- 
ians and executors.” In case of the death of either 
X, or G., the will provided that all the powers of 
the executors should be vested in the survivor; the 
minors to have the same powers upon attaining 
majority. The will further provided that the execu- 
tors should, when the minors came of age, “ make over 
to them with explanation the share of each,” and 
that the four sons should take the property m equal 
shares. X. died after his father, leaving a widow, 
and having made a will, whereof he appointed G 
executor, and G . subsequently obtained a certificate 
under section 7, Act XL of 1858, in respect of the 
property of his minor brothers. Thereafter G , by a 
deed in the English form, which was executed by him 
alone “as executor of Ilf and also “as executor of 
X„” mortgaged a portion of the property to the 
plaintiff to socuie EG, 847-3-3. Of this sum B917-3-3 
weie advanced to G. at the time of the mortgage, and 
were applied by him for the benefit of £11$ estate, 
El, 000 were advanced to pay a debt due from X. to 
third persons, the remainder being in respect of 
debts of JX, all of which, however, with the excep- 
tion of one debt of B100, were barred by the law of 
limitation. In a suit by the mortgagee for an ac- 
count and sale, or foreclosure of the mortgaged pro- 
perty, it appeared that one of the minors had at- 
tained his majority when the mortgage was executed, 
and the other some years thereafter, and that both 
had been informed of the mortgage several yeais 
before the suit, and had then raised no objections 
No question as to the effect of the limitation law on 
the mortgage was raised on the pleadings or at the 
trial. Held by Market, X, that although the mort- 
gage was not executed m accordance with the will of 
H, the younger sons had stood by and had taken the 
benefit of the transaction, and could not, therefore, 
question it A member of a joint Hindu family is 
bound, when he comes of age, to make himself ac- 
quainted with the acts duung his minority of the 
manager, and to express his dissent at once if he dis- 
approve of such acts No evidence having been 
offered as to X/a estate when the mortgage was exe- 
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cuted, or that X ’s widow knew of the mortgage, the 
suit must be dismissed as against her Held on ap- 
peal, by Couch, C J , and Pontieex, J, that debts 
by Hindu law being a charge upon the estate of the 
debtor, and the intention of _S", as shown by the pro- 
vision in his will tor the maintenance of his widow 
and mmoi sons, being that the family should foi a 
time continue to bo joint, no ekaige oi tiust was 
ci eated by the clause m H will foi payment of his 
debts, and theiefoic the fact that, in executing the 
mortgage, G professed to act under the will and not 
as kuita, did not invalidate the mortgage. Foi the 
same reason, the clause lor payment ol debts could not 
pi event the operation of the law of limitation. The 
manager of a joint Hindu family, or the executor of a 
Hindu will, lias no power by acknowledgment to 
revive a debt barred by the law of limitation, except 
as against himself G , as kurta of the joint family, 
could not make a valid mortgage of X.’a share sepa- 
rately from the shares of the other members of the 
family; Ins estate therefore was liable to pay the 
plaintiff the El, 000 borrowed to pay X *t debt, and 
his repiesentatives could claim to be repaid fiom 
L estate, Gopalnarain Mozoomhar v, Muddo- 

MUTTY GUTTER, SllOSinSEUXlOOSlTN MOEOOMDAR V. 

Muddomutty Guutrk M uni ) o mutt y Gutter v. 
Bamasoonderx Douses . 14 B. L. R., 21 

157 Mortgage of joint 

family ptoperfy — An alienation made by a manag- 
ing member of a joint Hindu family is not binding 
upon his adult co-shai ers unless it is shown that it was 
made with their consent, either express or implied. 
In cabos of implied consent it is not necessary to 
prove its existence with reference to a particular 
instance of alienation, but a general consent may he 
deduablc m cases of urgent necessity, from the very 
fact of the manager being intrusted with the manage- 
ment of the family estate by the other members of 
the family , and the latter entrusting the manage- 
ment of the family affairs to the managei must be 
piesumed to have delegated to him the power of 
pledging the family credit or estate when it is impos- 
sible or extremely inconvenient for the purpose of an 
efficient management of the estate to consult them 
and obtain their consent before pledging such credit 
or estate Miluer v. Runga Nath Mouuick 
* [I. L. R., 12 Calc., 389 

158, — — - - Mitakshara law . 

— Ancestml property*-— A., the kurta of a Hindu 
family governed by the Mitakshara law, living with 
his two sons, £, and <7., m joint enjoyment of the 
family property, took a loan from certain pci sons, and 
executed to them a mortgage bond on the joint 
family property. The bond-holders obtained a de- 
cree on their bond, in execution of which they caused 
the property to be sold, and themselves became the 
purchasers. C was a minor at the time of the alien- 
ation. In a suit by JB, on behalf of himself and C„ 
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to set aside the alienation, on the ground that it had 
beep, made without then consent and without legal 
necessity, the Court found that JB. had taken such a 
part m the transactions leading to the alienation as 
made him a consenting party to it ; that there was no 
legal necessity for the alienation , and that C being 
a minor, the alienation was not the joint act of all the 
members of the family, Meld that, under these cir- 
cumstances, the alienation failed to convey to the 
purchasers either the entirety of the property or any 
share or interest in it, and G. was entitled to have it 
set aside In ordering the alienation to be set aside, 
the Couit, m the interest of the minor son, and 
favounng the equity the purchasers clearly had 
against A and I?., directed that, on recovery of the 
property, it should he held and enjoyed in defined 
shares, and that the shares of A and JB should be 
jointly and sevorally subject to the hen theieon of the 
purchasers for the repayment of the loan to A. So 
long as the members of a Hindu family under the Mi- 
takshara law aie living intho joint enjoyment of the 
family property, without having come to an actual 
paifcition among themselves of that property, or an 
ascertainment and partition of their rights in it, no 
member of the family has any separate proprietary 
right therein which he can aiione or encumber. The 
propei ty can only be aliened by the joint act of all 
the members, express or implied ; or, m case of jus- 
tifiable family necessity, by the kurta alone. Maha- 
BEEB PeBSKAD V. RaMYAD SlNGH 

[12 B. L. B., 90 : 20 W. K., 192 

159. * — Attachment and 

sale of the interest of manager where manager is 
not the father of other co-slum ers. — Tenants m com- 
mon . — W and II (uncle and nephew) were members 
of an undivided Hindu family. On the 22nd April 
1 872, JJSf mortgaged the land m dispute (part of the 
family property) to J., who, on the 10th June 1870, 
obtained a decree against N on the mortgage, and 
put up the land for sale in execution. It was pur- 
chased by the defendant on the 20th October 1870 
JB. and JBJ. had pioviously sold the land to the plain- 
tiff by a registered deed, dated the 30th June 1870 
On the 28th September 1877, the plaintiff sued the 
defendant for possession of a half share of JBJ. m the 
land The Subordinate Judge awarded the plain- 
tiff's claim, holding that his purchase was bond fide , 
and that the shaie of JBJ. was not hound by the mort- 
gage executed by N to J In appeal tho District 
Judge thought it unnecessary to consider whether the 
plaintiff's purchase was hond fide , and whether II. 
was liable for tho mortgage debt, inasmuch as the in- 
terest of JB. alone had been sold under tin' mortgage 
decree, and the interest of if., therefore, was not 
affected by the sale. Ho affirmed the decieo of the 
first Court, with the variation that the plaintiff and 
defendant were jointly entitled to the possession of 
the land. In second appeal it was contended for the 
defendant that the District Judge ought to have 
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found whether the mortgage-debt contracted by N. 
was for a family necessity, and therefore binding on 
M, and whether the sale to the plaintiff was bond 
fide. Held that the plaintiff was entitled to leeover. 
The defendant had only purchased that which was 
seized and sold in execution of the decree, the 
right, title, and interest of N in the land, and B ’s 
share was not affected by the sale. Meld, also, follow- 
ing Maruti Narayan v, Lilachand, I. L. JB., 6 Mom., 
564, that it was not competent for the Court in this 
suit to consider the question whether the loan contract- 
ed by JB. in 1872 was contracted by him as manager for 
a necessary family purpose so as to bind tho share of 
JBJ. m the property. Meld also, that if tho share of 
JB. had already been sold to tho defendant under tho 
mortgage decree, the defendant and JB. wore simply 
tenants-m- common, and there could he no objection 
to JBJ. doing what ho liked with his remaining share, 
KlSANSING JiVANSING V . MOBESHWAB VlBITtftr 

[I. L. B., 7 Bom,, 91 

Bee also Panottbang Ivamti u. Venkatesh 
Pax . , I, L* B., 7 Bom,, 95, not© 

100. — — Mortgage of 

family property, Effect of, on minor me mho a *■ 8a- 
doba/Raghoha, and Sambhapa wore members of an un- 
divided Hindu family. Sambhapa died, leaving him sur- 
viving several sons. Subsequently Sadoba, Raghoba, 
and Rajarain, the oldest son of Sambhapa, mortgaged 
the family house to tho plaintiff. In 1 877 tho plum tiff 
brought a suit upon tho mortgage against Sadoba, 
Raghoba, and Rajaram. Tho Court of first instance 
awarded him possession of the house until ho should 
receive payment of the mortgage-debt. In execu- 
tion of the decree tho plaintiff was obstructed by tho 
widow and sons of Sambhapa, hut after enquiry the 
Court, on 14th January 1879, overruled the objection 
and directed possession of the house to ho given to 
the plaintiff. On 28th January 1879, the plaintiff 
complained that he was pi evented fiom obtaining 
possession of one of the rooms m the said house; the 
defendant Babaji appeared, and admitted that he hail 
locked np the room, and he refused to give up posses- 
sion, contending that he was not bound by the mort- 
gage, that at the date of the mortgage Rajarain was 
not joint with him and tho other sons of 8ambhapa, 
and that tho loan was not joqunod for family neces- 
sity Tho Snboi dinate J udge dismissed tho plaintiff's 
application In 1882 tho plaintiff brought the pre- 
sent suit against the defendant xn which he prayed 
for a decree giving him possession of the said room on 
the terms of the decree passed m 1 877. The defend- 
ant alleged that tho house in question was not the 
joint property of his uncles Sadoba ami Raghoba, hut 
that his father Sambhapa was the sole owner; that 
his uncles Sadoba and Raghoba aud his brother Raja- 
ram had no right to mortgage it, and that the money 
was not required for family necessity. He contended 
that the decree of 1877 was not binding on him, and. 
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further, that the present suit was barred. Held that 
the plaintiff: was entitled to a decree against the de- 
fendant. There was nothing to show that at the 
date of the mortgage m 1875 the defendant was not 
still a member of the same joint family with Raja- 
ram into which he had been born. In the mortgage 
transaction all the branches of the family were re- 
presented by their eldest members, and the mortgagee 
(the plaintiff) might reasonably suppose that a trans- 
action entered into by them and apparently necessary 
for the common interest was really necessary. Bal- 
VANT SANATARAM V. BaBAJI BIN SAMBHAPA 

[I. Xu R., 8 Bom., 602 

161. — Mortgage for 

family purposes. — Decree against manager for 
mesne profits. — Execution against family property . 
— D. f the manager of an Alyawintana family, ^ having 
executed a usufructuary mortgage of certain land 
belonging to the family to V,, to secure the repay- 
ment of a debt contracted for purposes binding on the 
family, V \ was compelled to sue for possession of the 
land mortgaged and obtained a decree for possession 
against D. and two other members of the family and 
for payment of mesne profits from the date of the 
mortgage against D. only. After the death of D., V 
sought in execution proceedings against the surviving 
members of tbe family to obtain payment of the 
mesne profits decreed, by sale of the equity of re- 
demption of the land mortgaged to him by D. Held 
that V. was not entitled to execute the decree foi 
mesne profits against the family. Venkata Kitisn- 
NAYYAR V . KAVERI SlCETTATI 

LI. X. R., 7 Mad., 201 

102. Polygar , Posi- 

tion and liabilities of — Debts incurred by.' — Ac- 
quisition of moveable property by. — Assets in hands 
of successors Duty of lender dealing with poly - 
gar. —Per Kernan, J . — A simple loan and an express 
Charge require the same foundation to hind the 
family and estate . of a polygar. The position of a 
polygar differs from that of a manager of a Hindu 
family m this incident amongst others, via., that pnma 
facie he borrows on his own personal credit (where 
there is no mortgage) and not on the credit of the 
family estate, and the rule requiring a lender to satisfy 
himself of the existence of family necessity or of the 
family benefit which justifies the manager m borrow- 
ing would not be sufficiently complied with by similar 
enquiries in the case of a polygar borrowing money. 
To entitle a creditor, obtaining a charge from a poly- 
gar on the corpus of the estate, to the security of the 
estate, proof of imminent pressure or danger of loss, 
or of such close enquiries as to the position of the 
estate and the immediate circumstances of the pressure 
or apprehended danger as to satisfy a prudent and 
reasonable mind of the truth of an alleged pressure 
and impending danger, should he given, Per curiam », 
—Although moneys lent by a creditor to a polygar 
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have been actually expended m payment of para- 
mount charges on the estate, the mere fact of such 
payments is no evidence of family necessity, nor can 
the estate he said to derive any benefit thereby, when 
the annual lents of the estate are more than sufficient to 
pay f oi all proper charges on the estate, so as to entitle 
the cieditoi to recovei from the family estate. When 
a cieditoi has made noenquuy as to the necessity for 
a polygar hoi rowing money, he cannot lemedy the 
omission by showing that if he had enquired ho 
would have been informed that the money was want- 
ed to pay foi Government lvist duo by the polygar. 
Per Kernan, J . — When the rightful owner of a 
polham has stood by and allowed anotlun to take and 
remain m possession of the polham, and loans have 
boon made to the de facto polygar, the moveable pro- 
perty, pin chased by the de facto polygar out of the 
income or with borrowed moneys m his possession at 
Ins death, is assets available for payment of his cre- 
ditors. Per Mtjttusami A tear, J . — The moveable 
property acqunod by means of the income of the 
polham by a de facto polygar is not available as 
assets for Ins ei editors in the hands of de jure 
polygar who succeeded him and who has not admitted 
lus predecessor’ s title noi accepted maintenance ftom 
him, but moveable pioperty acquired by means of 
borrowed money may be pursued by the ei editor as 
assets. Kqttu Ramasami Ojietti v. Banoatw 
Sesuama Nayanivaru . X.L. R., 3 Mad., 145 

163. * — — - — Agreement made 

by manager of family — Every member of a joint 
family is not bound by an agi cement made by the 
head of that family. The rent of a joint undivided 
tenure cannot be enhanced on the stiength of an 
lkrar executed by one of the coparceners Hemaykt- 
oolaii Chowdry v. Nib Kanth Mtjxlick 

[17 W, R., 139 

164. — — — Authority of 

elder brother to sell.— In the absence of authority 
m the eldest brother from his hi others to sell their 
rights, the sale by the eldest brother is not the act of all 
the brothers. Oahab Buksh v , Bindoo Bashinee 
Dossee 7 W. R., 298 * 

See Bhejonanunb Mytee v Rabha Churn 
Mytee 7 W. R., 335 

* 

165. — — — — Permanent lease 

by elder brother . — Necessity — The elder brother in a 
joint Hindu family cannot grant a valid permanent 
lease of land without some consideiation being proved 
to have been paid or applied towards meeting any 
necessary expenses of the joint family. Brojo 
Mohun Ghose v Luohmun {Sing-h 

[W. R., 1864, 83 

166. — — Agreements made 

by adult members of family, — Arrangements relat- 
ing to the enjoyment of joint family property and 
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acknowledgments of the right of the several members 
of the family to acquire sepaiate property made by 
the adult members of the family, are to be held bind- 
ing on the minor members of the family if they are 
not detrimental to their interest, and such arrange- 
ments consented to by a father should he held bind- 
ing on his minor child. Nursingh Dass v Narain 
Dass . . . . , . 3 1ST. W., 217 

Upheld by Privy Council . . 26 W. B. a 17 

(5) Father. 

See Cases under Hindu Law— Alien- 
ation— Alienation bn Father. 

167. Alienation by father,— Aft- 

iakshara law.— Interest of father tn ancestral pro- 
perty. — Before partition a Hindu father has, under 
Mitakshara law, no definite share in ;jomt ancestral 
property which he can aliene Nowbut Ram v 
Durbaree Singh . . .2 Agra, 145 

168. — Sale by father 

erf joint family of his own share.— A. sale by a father 
is valid by Hindu law to the extent of his own share 
of the undivided estate. There is no distinction ac- 
cording to the Madras school between a father and 
other coparceners, Palanivellaepa Kaundan v 
Manna^u Naikan . . .2 Mad., 416 

169. Mitakshara law. 

— Sale of ancestral property. — According to Sada- 
lart Prasad Sahu v Foolbask Koer, SB L B. S F B , 
31, a sale of undivided ancestral property by a father 
without any legal necessity and without the consent 
of all the co- sharers, is, under the Mitakshara law, 
invalid. It is not valid even as regirds the fathers 
share. A son suing to set aside such an alienation is, 
according to that case, entitled to a declaration that 
the alienation is void altogether The son suing m 
the father’s lifetime on behalf of the family may be 
entitled to a decree for possession. Upon what terms 
that decree should be made, will, according to the deci- 
sion m Modhoo Dyal Singh v Kolbur Singh, B L B , 
Sup Vol, 1018, depend on the equity which the 
purchaser may have to a refund of the purchase- 
money, or to be placed m the position of an encum- 
brancer as against the 3 omt family m the particular 
case. Hanuman Butt Ron v Kisiien Kishor 
Naranan Singh . . . 8 B. I*. B., 358 

S, C, Honooman Butt Ron v Rhagbut Kishen 
[15 W, B„ F.B.,6 

170. — — - » Mitakshara law ♦ 

*—Power of father to aliene— A Hindu father In a 
Mitakshara goint family has no power to settle ances- 
tral property by conveyance m his lifetime, or by a 
Will to take effect after his death, without the con- 
sent of all his sons living at the time Wheie such 
a settlement is not assented to by the soqs living at 
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the time, and another son is afterwards horn, no sub- 
sequent assent would he binding ou the latter Hu- 
rodoot Narain Singh v. Beer Narain Singh 

[II W. B, a 480 

171, 

Mitakshai a law , 

— Alienability by a coparcener of his undivided 
share of ancestral estate — Will . — A Hindu of the 
Southern Mahratta Country, having two sons undi- 
vided from him, died in lb71, leaving a will dispos- 
ing of ancestral estate substantially in favour of his 
second son, excluding the elder, who claimed his share 
m this suit. In 1861, a suit brought by this older 
son against his father and brother to obtain a decla- 
ration of his right to a partition of the ancestral 
estate was dismissed, on the ground that he had no 
right in his father’s lifetime to compel a partition of 
moveables ; and that, as to the immoveables, the claim 
failed, because they were situate heymul the jurisdic- 
tion of the Court. It having been contended that, as 
a father and his sons were duiing his life coparceners 
in the family estate, one of such coparceners being 
able, according to the decisions of the Courts, by act 
inter vinos to make an alienation of his undivided 
share binding on the others, it followed that the 
father might dispose by will of his one- third share, 
Meld that, under the Mitakshara law, as received m 
Bombay, the father’ could not dispose of Iuh one-third 
share by will. The doctrine of the alienability by a 
coparcener of his undivided share, without the con- 
sent of his co-sharers, should not bo extended, in tao 
above manner, beyond the decided cases. The Bom- 
bay Court had ruled that a coparcener could not,, 
without his co- sharer’s consent, either give or devise 
his share, and that the alienation must be for value. 
Tlie Madras Couit had ruled that although a copar- 
cener could alienate his share by gift, that light was 
itself founded on the right to partition, and died 
with the coparcener, the title of the other co-sharers 
vesting in them by survivorship at the moment of his 
death Without a decision as to wlucli of these con- 
flicting views, m regard to alienation by gift, was 
correct, the pimnples upon winch the Madras Court 
liad decided against the powoi ot alienation by wifi 
were held to he sound and sufficient to support that 
decision Rakshman 1)ada Najk v Ramchandra 
Dada Naik . I. L, B., 5 Bom., 48 

[L. B., 7 I. A., 181 

172. — Ancestral pro- 

perty — Joint property earned by a father and his 
sons. — -Effect of contribution by the father of a nu- 
cleus of propet ty earned by himself exclusively — 
Poiver of deposition by wilt omr~~X) t (defendant 
No. 1) lived at Jamnagar jointly with his lather 
and brother until the year 1 850 In that year his 
father died* and I), separated from ht« brother. At 
the time of separation X > . took nothing out of the 
family estate, which was very small. He subsequent- 
ly supported himself by practising medicine, which 
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he taught himself from some medical hooks which 
his father had bought for him before his death D. 
had two sons* viz , M , born in 1846, and M , born m 
1849. At the end of the year 1850, D and his two 
Bons came to Bombay, where D continued to practise 
medicine, and established a dispensary In 1862, 
having saved R5,000 by his medical practice, he set 
up business as a merchant, and acquired a consider- 
able fortune His two sons, M and M , who were 
joint with him, assisted him in his business On the 
7th October, 1882, M . scpaiated from his father and 
brother, and received, as his share of the property, a 
sum of 116,000, and jewels and clothes worth about 
115,000. On the same day M. made lus will, whereby 
he appointed his father D. executor, and disposed of 
the whole of the portion of the property so allotted to 
him, directing that it should be invested and paid 
over to his son (the plaintiff) on his attaining ma- 
jority; and, in the event of his dying without issue, 
that it should go to his (M.’s) brother, JSC. (defend-, 
ant No. 2). On the 10th October 1882, M. died, 
leaving the plaintiff, his son, him surviving. The 
plaintiff m this suit contended that the whole of the 
said property was ancestral property in the hands of 
M , and, as such, came to him (the plaintiff) unaffect- 
ed by the will. The defendants contended that the 
property previously to the division was the pint, hut 
not the ancestral, property of M. s his father, and 
brother, that it was property, earned by the joint 
exertions of JO. and his sons, that at the division 
in October 1882, the portion taken by M. was his 
self-acquired property , and that he was entitled to 
dispose of it by will. Meld that whether, previously 
to the division in October 1882, the joint property 
of JO. and his two sons was ancestral or not, as soon 
as a portion of such joint property was divided off 
by the father (D.) and given to his son M,, it became 
ancestral in M.’$ hands. For, assuming the truth of 
the defendants' story as to the mode m which the 
whole property was acquired, it could not be held that 
it was acquired by the equal exertions of the father 
and his two sons. The father contributed the nucleus 
of ft 5,000, and on that nucleus the property was 
formed by the joint exertions of himself and his sons. 
The portion, theiefore, that came to M. did not re- 
present the equivalent of his own exertions only. It 
represented also a portion of the father’s oiiginal 
capital. The property thus being ancestral m the 
hands of M. he could not, in the town of Bombay, 
dispose of it by will, even though it consisted of 
moveables, to the prejudice of the plaintiff's rights. 
Chattet rbhoo j Meghji v, Dhaeamsi Naeanji 

[L L. E,, 9 Bom., 438 

(c) Other Members. 

173 . Alienation by one mem- 

ber.— Alienation without consent of others . — Mi- 
takshara law. — Quaere t — Whether, under the law of 
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the Mitakshara, m Bengal, a voluntary alienation by 
one co-shaiei, without the consent of the rest, of his 
undivided shaie m joint ancestral property is valid. 
Deendyal Lal n JWdeep Narain Sibgh 

[I. L. ft,, 3 Calc., 198 : 1 C. L. B., 49 
L. It., 4 1. A., 247 

174. Investment of 

proceeds of estate by one member — If a member of 
an undivided Hindu family invests the pioeeeds of 
the joint ancestial estate m the pm chase of othei 
estates, he does so lor the benefit of the joint family. 
Without the consent of all the mcmbeis, oi a legal 
necessity, or a declination and acts amounting to a 
division, lie cannot alienate so as to bmd even his 
own share. Bona Koeree v. Boober Hi mu 

[8 W. B., 182 

175. - — — - — - Mit ah shara 

law.— Under the Mitakshara law, a single member of 
a family is empowered to sell immoveable property 
for the purpose of paying off family debts only where 
the sons and grandsons are minors or otherwise in- 
capable of giving their consent. Where the sale of 
landed estate by a single member loi the payment of 
family debts is set aside because made without the 
son’s consent, the son can only got possession on re- 
payment of the pui chase- money which was applied 
to the liquidation of the debts. Muthooka Koon- 
wabee v Bootun Singh . . 13 W. B,, 31 

176. — — — — JPower to alien- 

ate share of joint family property . — Where the 
validity of a sale of ancestral property is objected to 
on the ground that it was effected without the con- 
sent of all the members of the joint Hindu family, 
the objection can only be made by the member who 
did not consent A member of a Hindu family may 
mortgage his undivided share of the jomt property 
without the consent of his co-shareis, in order to 
raise money foi the benefit of the family, e g, } to 
pay debts or liquidate demands under legal necessity. 
JUGGEENATH KHOOTIA V DOOBO MlSSEE 

[I4W.B.,80 

177 . . — - Alienation of' 

yomt property — Mitakshara law . — As long as a 
Hindu family undoi the Mitakshara is living m the 

joint enjoyment of family property, such property 
“can only be alienated by the joint consent of all the 
mcmbeis, onn the event of such necessity as will, in 
the eye of the law, give the kurta power to aliene as 
the agent ot all, then by the kurta alone Buns he 
Labe v . Aobadh Absan . . 22 W. B,, 552 

178. — Mitakshara law * 

— Survivorship — Mortgage of share m joint family 
property. — A member of a Hindu family living un- 
dei the Mitakshara law and having joint family 
property, died entitled to an undivided share m sifeh 
pioperty, leaving two widows him surviving, Th$ 
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widows weie sued m then representative capacity in 
respect of debts incurred by him during his lifetime 
on his own account, and decrees were obtained 
against them In execution, an interest in certain 
portions of the joint family property, to the extent 
of the shaie to which the deceased was entitled m 
his lifetime, was sold, and the auction-purchasers 
obtained possession of it. Meld that the share of 
the deceased did not at his death pass to his widows, 
hut that there being no male issue it passed to the 
remaining members of the family by survivorship, 
and could not be rendered liable to the debts of the 
deceased m a suit against his widows, Quaere, — 
"Whether those who take the share by survivorship 
are hablo for the debts of the deceased to the extent 
of his share P A member of a joint Hindu family 
has no authority, without the consent of his co- 
ehareis, to mortgage his A undivided share in a portion 
of the joint family property, m older to raise money 
on his own account, and not for the benefit of the 
family. Sad ab art Prasad Sahu v. Fools ash 
Koer . 3B.L.R„F.B.,31:12 W.R.,F.B.,1 

Cosserat v . Sudaburt Pershad Sahoo 

[3 W. R., 210 

Phoolbas Kobe v. Lalla Jog-eshur Sahoy 

[18 W. R., 48 

Affirming on review Sadaburt Pershad Sahoo 
v Loteali Kh^ . . 14 W. R„ 339 

179. Suit by one mem- 

ber to set aside alienation by another . • — There 
is nothing in Rajaram Tew an v, Luchman Prasad, 
JS. L It, Sup Vol., 731 8 TP", 2?, 15, oi in 

Sadabart Prasad Sahu v. Poolbash Koer , 3 JB , L. 
It , F. B , 31, to justify the contention that where 
there is an alienation made by one shareholder, and 
another shaiei sues to set aside that alienation, it 
follows as a consequence that a party who sues to 
set aside the alienation must obtain a decree Sri 
Prasad v. Rajguru Triambujcnath Deo 

[6 B. L. R., 555 : 14 W. R„ 386 

180. — * MitaTcshara 

''law, — Mortgage of undivided share m go mi family 
property — Succession — Survivorship — Decree in 
suit against widow, — Misjoinder,— Parties, — On the 
death without issue of a member of a Hindu family 
joint m estate and subject to the Mitakshara law,* 
his undivided share in the joint family property 
passes to the suivmng members of the joint family 
and not to his widows, and cannot bo made liable 1 or 
his debts under decrees obtained against his widows 
as Ins representatives. Quaere, — Where a member 
of a joint Hindu family governed by the Mitakshara 
law, without the consent of his co-slmreis, and m 
order to raise money on his own account, and not for 
the benefit of the joint family, mortgages m his life- 
time his undivided share in a portion of the joint 
family property, can the other members of the joint 
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family, on his death, recover from the mortgagee the 
mortgaged shaie, or any portion of it, without re- 
deeming ? A suit by a surviving member of a joint 
Hindu family subject to the Mitakshara law, to re- 
cover a moiety of the undivided shaie of a deceased 
member of the family m the joint family property, 
ought not to he dismissed on tho ground that all the 
membeis of the family have not joined m bringing 
the suit, where it appears that the only other surviv- 
ing member of the family has already sued for and 
recovered his moiety of the property, and disclaims 
all further interest, and is joined as a co-defendant 
m the suit, Phoolbas Kook war v , Lalla Jo 
geshhr Sahoy . . I. L, R., 1 Gala* 226 

[25 W. B„ 285 : L„ K„ 3 I, A., 7 

181. power of one 

member to alienate his right to rent , — Whore mein* 
hers of a Hindu family are so far separate in estate 
that each collects his quota of rent separately, there 
is no reason why one of them should not make over, 
either in exchange or sale, his right ol receiving a 
part of the rents. Kalika Sahoy v. Oouukk Sun- 
khr 12 W. B„ 287 

182. — — — Mit a Jc s h a r a 

law, — Alienation by a member of his own share,— 
One member of a joint and undivided Hindu family, 
governed by tho law of tho Mifakshara, cannot 
mortgage or sell his share of the family property 
without the consent, express or implied, of the other 
members Chamaih Kuar v, Ram Prasad , l, L, R„ 
2 All., 267, followed. Deendytd Lai v. Jim/ deep 
Narain Singh, L L. 11, 3 Cate 198; and Suraj 
Pimsi Koer v. Sheo Prasad Smqh, L I, It, 6 
Calc,, 148, referred to. IUmanand Hi kgh v. Go- 
bind Singh . . . I. L. R„ 5 All., 384 

Sheo Peksad Jua v, Gunga Ram Jiia 

[5 W. B„ 221 

183. * — — * Mi t a)c s ha r a 

law Alienation by one member of his own .sh,uc . — 
According to the law of the Mitakshara, joint family 
property cannot be alienated by any member of tho 
family, save for urgent and necessary expenses of 
the family, without the consent of all tho members. 
Meld, therefore, whore tho holder of an impartible 
raj made an absolute gift of a portion of the estate 
appertaining to the raj to one of lus wives, “in token 
of his love, for her,” and his eldest non sued to set 
aside the alienation, that tho par tit's being members 
of a joint Hindu family, and governed by the law of 
the Mitakshara, tho son was entitled to bring tho 
suit, and that the alienation, not being made for 
necessary purposes, was void, Bhawani Ghulam 

J>»0 tour Kuabi . L L. R., 5 All,, 542 

184. • — ~~ Power of mem- 

oor If fP ve stranger interest in property, — -ITnill a 
division of ancestral property is effected, ' no member 
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of a joint family governed by the Mitakshara law can 
give a stranger any interest m the property Mud- 
dun Gopal Ladl o. Gowubbutty 

[21 W. R„ 190 

TS5. - Effect of intro- 

duction of stranger into family — Auction-pur- 
chaser — Ghft by member of family — Co-sharers, 
Assent of — The mtioduction of a sti anger m blood 
as auction-purchaser of a portion of the rights and 
interests of an undivided Hindu family, breaks up 
the constitution of such family as undivided, and 
destroys the character of such pioperty as joint and 
undivided family property, and a gift subsequently 
made by the remaining members of the original 
undivided Hindu family of their rights to a third 
person, without the assent of the auction-purchaser, 
is not invalid by reason of the principle of Hindu 
law which requires the assent of coparceners in an 
undivided Hindu family to give validity to such a 
gift, Balbabh Das v. Sundeb Das 

[I. L. R., I AIL, 429 


186. 


J o i i 


\ t u n- 

divided family property . — Assent of coparceners 

Stranger.— -The mem bor of a joint Hindu family 
who alienates his rights and interests in the family 
property to a stranger in blood thereby incapacitates 
himself from objecting to a similar alienation by 
another member of such family of his rights and 
interests in such property, on the ground that such 
alienation was made without his consent, and such 
stranger is not competent to make such objection, 
Ballabh Das v Sunder Das, I. L. R . 1 AIL, 429, 
followed. Ganbaj Dubey v Sheozobe Singh 

[I. L* R., 2 AIL, 898 


187* - - — Sale of share 

in execution of decree, — Aecoidmg to the Hindu law 
current in Madras, the member of an undivided 
family may aliene the share of the family property to 
wliich, if a partition took place, he would be indivi- 
dually entitled, and there may he a valid sale of 
such share on an execution m an action of damages for 
a tort. Y ibasvami Geamini v. Ayyasvami Geamini 

[1 Mad., 471 


188* 


— Suit to enforce 

purchase * — The right of a coparcener to alienate 
his vested interest in the property held in coparcen- 
ary is limited to the extent of the coparcener’s share 
in the particular property which is the subject of 
the alienation. In a suit to recover a moiety of a 
village which was a portion of the joint family pro- 
perty, and which had been sold by the managing 
member without the assent of the plaintiff’s father, 
and not for family purposes, the entire village being 
less in quantity and value than the share of the 
managing member,— Meld that the plaintiff was 
entitled to the relief prayed. Venkata Cheida ' 
PiDBAY v. Chinnaya Mudahae . 5 Mad,, 160 
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189. — — Dower to dispose 

of portion of property by will. — A long course of 
decisions m this Presidency lecogmse the right of a 
copaieener to dispose of his rntei est in the joint 
family propeity before paitition a coparcener can- 
not, however, befoie partition, convey away as his 
interest any specific poi fcion of the joint propeity In 
a suit by an adopted son to set aside a will made by 
bis adoptive father disposing of immoveable propeity. 

Held that the will was of no effect as a valid dcwiso 
of piopeity At the moment of death the right of 
suivivorship was m conflict with the right by devise, 
lhen the title by sm vivoi ship, being the pnor title, 
took precedence to the oxtlusion of that by devise. 
Vitda Butten v Yambnamma . 8 ‘Mad., 6 

190. — ~ — — Impartible pol- 

kaput held by single member, Rights of duposi- 
hon or alienation over.— The words, “we and our off- 
spring shall have no interest m the said polliaput (an 
impartible one), but you alone shall be zemindar and 
rule and enjoy the same,” must be construed with duo 
regard to the person using them and the occasion 
when they were used. Meld by the High Court that 
in the present case they were not a release, by the 
person iising them foi himself and his hens, of all 
futuic lights of succession which might accrue to them 
as mcmbei s ot an undivided family. Possession under 
Hueli^ a l ulinquishment was not a now and separate 
acquisition No question upon ilje law of limitation 
can arise between the different members of tlie joint 
larnuy in i espect of the pioperty thus hold by a single 
membei An estate so possessed, free from present 
copai eenaiy rights m others, is not entirely at the 
disposal of the holder for his own purposes. The 
possessoi has only the qualified poweis of disposition 
of a member of a joint family, with sin h further 
powers, or it may ho with such restrictions, as spring 
from the peculiar chaiacter of his ownership These 
powers fall short of a right of absolute alienation of* 
the estate. Paeeyasami alias Kottai Tevae 77 * 
dabuckai Tevae alias Gyya Tevae . 8 MadL, 167 

In the same case on appeal to the Privy Council 
this decision, however, was reversed, and it was held 
that the construction to be put on the words was that * 
they were a renunciation by the person uamg them 
for himself and his descendants of all inteiest m the 
polliaput either as the head, or as a junior member of 
the joint family, and that then* effect w r as to make 
the polliaput, with its incidents of impaitibihtv and 
peculiar comae of succession, the property of the 
othei members of the family, as effectually as if it 
had heon assigned on partition. Sivagnana Tevae 
v» Pebisami . . . L L. R., 1 Mad,, 812 

S. C, Pebiasami V Pebiasami 

Pa. R., 6 I* A,, 61 

191. - — Law 


„ juaw in xsomoai/ 

Prendenci, -On the western side of India a member 
of an undivided Hindu family tan, without the con- 
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sent of his coparceners, sell his share in the undivided 
property Tukaram Amibaidas v Ramchandra 
valad Bkimanna Dhugi . 0 Bom., A. C., 247 

192. Right to alienate 

share, — Liability to attachment , — It is settled law in 
the Presidency of Bombay that one of several par- 
ceners m a Hindu undivided family may, without the 
assent of his coparceners, sell, mortgage, or otherwise 
alienate, for valuable consideration, his share in the 
undivided family estate, moveable or immoveable. It 
is also settled law in the same Presidency that a share 
in the undivided estate of a Hindu family may he 
taken m execution, under a judgment against the 
parcener to whom such share belongs, at the suit of 
his personal creditor. Yasudev Bhat v, Yenxatesh 
Sanbhav • . . . .10 Bom., 139 

193. —Right to alienate 

share , — Consent , — Held by a Pull Bench, following 
the doctrine laid down in the preceding case, Vasudev 
JBhat v. Venjcafesh Sanbhav, 10 Bom,, ISO, that a 
Hindu parcener may, without the consent of his co- 
parceners, alienate his share in undivided family pro- 
perty. Tukaram v. Ramchandra, 6 Bom,, A. C., 
247, approved and adopted. Bqjeev. Pandurang , 
Morris , Part II, 93, disapproved of, Fakiraea 
bin Saxyapa v, Chanata bin Ceanmalapa 

[10 Bom., 162 

194 . . Mortgage by 

one coparcener in undivided estate, — Sale of inter- 
est of one coparcener — Rights of purchase) — Par- 
tition, — In 1848 two members of an undivided Hindu 
family mortgaged some land forming a portion of 
the ancestral estate. The moi tgagee, having obtained 
a decree m 1856 on his mortgage, caused 20 gundas 
of the mortgaged land to he attached and sold, on 
account of the right and interest of one of the mort- 
gagor only, on 24th Januaiy 1871. In a suit 
brought by the purchaser against a third member of 
the undivided family, in whose possession the 20 
gundas then were, to recover the same from lain, as 
being the property of the mortgagor, whose right 

" and interest therein had been attached and sold, — 
Held that the share of a coparcener, being in the 
estate as a whole and not in any particular part of it, 
can he ascertained only by taking a general account 
of the whole estate, and making a distribution in 
accordance with the results of such account. In 
taking such account, however, and in making the con- 
sequent distribution, it would be only equitable that 
the share oi the coparcener who affected to deal 
with a portion of the land as if empowered to mort- 
gage it should, coder is paribus, if the purchaser takes 
his place, ho so made up as to embrace wholly, or so 
far as possible, the land which the purchaser bought 
as belonging to such coparcener. Hold, also, that to 
obtain possession of the laud purchased by himself, 
the purchaser must file against the other members of 
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the family a partition suit for the ascertainment of 
the share of the coparcener, whose interest he hat* 
purchased, as it stoocf m 1848, and for the allotment 
to himself of that share so far as it can legally and 
equitably be identified with the land purchased by 
himself, and that, consequently, the suit m its 
present form will not lie. Pandurang- Anandrat 
v, Bhasxar Shadashiv . . 11 Bom., 72 

' 195. Alienation by one bolder 

of mam , — Right of alienee,— Held that it was 
competent for an inamdar to alienate a third share of 
whatever interest he himself had in a family imim, 
in consideration of services, rendered m recovering the 
main itself; and that the grantee had a right to have 
the award made by the decree in the terms of tho 
grant, which purported to bestow the third share in 
peipetuity, ftexANJi T. Paxil Sirvale v. Eaohu- 
nath R. MarAIhb . 2 Bom., 48 : 2nd Bd., 45 


6. SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PURCHASERS. 

See Cases under Sale in Execution or 
Decree— Joint Property. 

190. -- s a i e 0 f interest of one 

member. —Tho right, title, and interest of one co- 
sharer m joint ancestral estate may be attached and 
sold m execution to satisfy a decree obtained against 
him personally, under the law of the Mitakshara, us 
well m Bengal as in Bombay and Madras. The pur- 
chaser at such a sale acquires merely the right to 
compel a partition as against tho other co-sharers 
which the judgment-debtor possessed. Deknlyal 
Lal v. Jug-deist Narain Singh 

[I. L. B., 3 Calc., 198 ; 1 C. L. B., 49 
L. B., 4 I. A., 247 

Soomeun Thatcoor v, Chundkr Mun Miss kb 

[3 C. L. B., 282 : 5 0. L. B, 20 

197. — — — - Mitakshara tarn, 

— Right of purchaser,—' Tho principle laid down in 
the case of Leendyal Lal v. Jugdeep Narain Singh „ 
7. L R,,S Cate , 198, that the right, title, and inter- 
est of a Hindu father m a joint family estate under 
the Mitakshara law can be attached and sold in exe- 
cution of a decree obtained against him personally, i» 
applicable to the right, title, and interest of any 
member of the joint family, and is not confined to 
tho interest of the father alone. XtAi Narain Dass 
v, Nownit Lal 

LI L. B„ 4 Calc., 809 s 4 0. L. E. f $7 

198. Mitakshara law* 

—Alienation by father , and decree against son,— 
Purchaser of son’s interest at sale in execution of 
decree, — Partition . — Where property belongs to a 
father and son governed by the Mitakshara law, the 
son's interest vests at birth and is saleable* The son 
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may obtain a partition and separate possession of liis 
share of ancestral property, and his share once parti- 
tioned will be liable to sale. There is, therefore, no 
reason why the interest of the son m the property 
while undivided should not be sold m satisfaction or 
bis debts, but in such case the purchaser should 
bung a suit to obtain partition of the property 
Jailidar Singh v. Ram Lal 

[I. L. R., 4 Calc., 723 

199 . Sale under decree against 

one member. — Purchaser, Right o/.—Tho pur- 
chaser of the rights and interests of a judgment- 
debtor, who is a member of a joint family, at a sale 
in execution of a decree, does not acquire any title 
to the rights and interests of the other members 
of the family unless it is clear that the judgment- 
debtor was sued in a representative capacity. Loxa 
Mahto v. Aghoreb Ajail Lali 

[L L, R., 5 Calc., 144 : 4 C. L. R., 405 

200. . — — Right of pur- 

chaser at sale in execution of decree, — Rond fide pur- 
chaser . — Although a purchaser at an execution-sale 
can ordinarily get no greater rights than the rights of 
the person named as the debtor m tbo decieo under 
which the sale is held, the effect of a sale in execution 
of a decree against a member of a joint Hindu family 
under Mitakshara law has been extended on the ground 
that members of such a family, other than the judg- 
ment-dehtor, contesting a sale undei a decree, when 
shown to be bound to pay tbe debt, for the realisation 
of winch the sale has been brought about, are m 
equity not entitled to relief against a bond fide pur- 
chaser without notice. Where the property of a 
joint family is sold m execution of a decree against 
one of the members, a judgment- creditor, who was 
plaintiff, and at whose instance the sale in execution 
was held, cannot claim to be in tbe position of a third 
person purchasing bond fide without notice. (?n- 
dharee Rail v Kantoo Loll and Muddun Thakoor 
v. Kanto Rail, R, R„ 1 1. A ,, $21 ,* Reendyal Rail 
v, Rug deep Waram, L R R,, $ Calc., 198 : 1 0. R, R. s 
49, and R . R., 4 I A., 247 s and Ram Sahai v. Sheo 
Proshad Singh, 4 C , R, R , 266, discussed. Gonesh 
Pandey v . Dabbe Doyae Singh . 5C,L. R., 36 

# 

201. Mitakshara 

law. — Mortgage of family property by one of several 
co- sharers in a joint estate.— In a suit on a mortgage 
against a member of a joint Hindu family governed 
by the Mitakshara law, the whole of the interest of 
the joint family m the estate was decreed to the mort- 
gagees, who subsequently obtained possession of it. 
Afterwards a suit was brought by another member of 
the family, who had attained majority prior to the 
mortgage, to set it and the decree aside, so far as he 
was concerned, and to recover possession of his share 

II 
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of the joint family property. Held that the mei e cir- 
cumstance of an antecedent debt was not in itself 
sufficient to bind him, and that tbe alienation was 
not good as against bun, unless it could be shown 
that he had either expressly or impliedly given his 
consent to the mortgage Uporoob Tewary v. 
Lalea Banbhjee Stthay 

[I. L. R., 6 Calc., 749 : 8 C. L. R., 192 

202 Mortgage by 

sons of an insane person, — Sale %n execution of 
decree — Suit by Committee to recover possession — 
Pm chaser, Right}) of — Although a eopanumoi m a 
Mitaksluua family lias a right (m a suit properly 
framed for that pm pose) to recover the whole pio- 
porty Horn an execution-purchaser* subject to the 
light of. the latter to have the share and interest of 
the debtor ascoi tamed by paititiou, yet this rule will 
not bo applicable whore the suit Is hi ought by a 
person who has become insane subsequent to his 
birth, inasmuch as no decree could bo passed in his 
favour which could contemplate a partition between 
himself and the puiehasei of the interest of his 
coparconers. Ram Sahye BrnTxacnT n Lalla Lai- 
jek Sahye XL. R., 8 Calc., 149 * 9 C L. R., 457 

203. Sale under decree against 

adult members. — Sale of right, title , and interest 
of member of joint Hindu family — Suit to set a,sido 
alienation — A suit having boon brought against the 
ostensible heads of a family governed by Mitakshara 
law upon a mortgage, a deci eo was obtained for ilio 
sale of the mortgaged property, and undei that decree 
the right, title, and interest of the judgment-debtors 
were sold. The plaintiffs, who were minors at the date 
of the decree and bad not boon made parties to the 
suit, instituted a suit to recover their shares m the 
property sold. The debt for which the property had 
been mortgaged was one which the plaintiffs and 
their predecessors were morally bound to pay Held 
on review, reversing the decision of Hunooman Sahai 
v. Paisidh Nat am Singh, 7 C. R, R, 465, that the 
entire property of the family passed to the purchaser, 
and that the plaintiffs suit must bo dismissed. 
Parsidh Narain Singh v. Honoman Sahai. 

[II C, L. R., 203 

204. — — — > — - Mitakshara 

laiv — Family trade — Alienation of ancestral pro- 
perty by some members of family,— Interest of son 
affected by sale in execution of a decree against his 
father, — Parties to suit « — A family, governed by 
Mitakshara law, carrying on a trade in the namos of 
some of its members, having become indebted to tbe 
defendants m a large amount m respect of advances 
made for the purposes of the trade, some of the 
head members of the family executed a bond in favour 
of the defendants for the amount duo, and hypothe- 
cated certain family properties which stood m their 

4 U 
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names as collateral security therefor. The amount 
not having been paid on the due date, the defendants 
brought a suit on the bond against the persons who 
had executed it, and obtained a decree which, how- 
ever, did not direct that the properties hypothecated 
should be sold. In execution of that decree the in- 
terest of the judgment-debtors in the hypothecated 
properties, and m other family properties, were sold, 
and wore purchased by the defendants, who, sub- 
sequently, under their purchase, obtained possession 
of the shares of the judgment-debtors and of those of 
their sons. The decree not having been satisfied by 
those sales, the defendants brought a suit against the 
remaining head members of the family to have it 
declared that their interests in the family properties 
were liable to satisfy the decree, and that suit also 
was decreed. Under the last decree the interests m 
the family properties of the judgment debtors under 
that decree were sold, and were purchased by the 
defendants who subsequently obtained possession of 
the shares of those judgment-debtors and of the 
shares of their sons. Some of the sons of the 
judgment-debtors in both decrees were adult at the 
time when the suits were instituted. In suits 
brought, many years after the sales, by members of 
the family who had not been parties to the previous 
suits, to recover their shares in the family properties, 
—Held that the interests of all the members of the 
family had passef on the sales Per Mittee, J , — 
There is no distinction in principle between the case 
of an adult son and that of a minor son as 1 egards a 
son’s interest m ancestral property being liable to 
pass on a sale of such property in execution of a 
decree against Ins father only , but if an adult son 
pioves that he would have been able to save the pro- 
perty by paying off the debt out of his private funds, 
if he had been a party to the suit, qtusre, — whether 
he should not be allowed to have the sale set aside 
on payment of the debt due under the decree Paso 
Kobe v Htteey Dass 

[I. Ii. R., 9 Calc., 495 : 12 C. L. R., 292 

205. Sale under decree against 

joint family property.— Liability of family for 
debts contracted by co-sharer.— Debts binding on 
joint family,— When one member of a Mitakshara 
family contracts a debt which is binding not only 
on the persons executing the contract, but on the 
other members of the joint family to which ho be- 
longs, the creditor lias two courses open to him . 
(a), he may elect to treat the debt as a personal debt, 
and confine his suit to the person who actually con- 
tracted it In such a suit he obtains a mere personal 
decree not binding on the family, and in execution 
thereof he merely sells the right, title, and interest of 
the person who actually contracted the debt; that 
was the case of Deendyal Dal v, Jugdeep Narain 
Singh, L D» 22., 3 Calc,, 188: D. 21,, 4 I, A„ 24; 
or (b), ho may treat the borrower as acting for the 
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family, sue him as representing the joint family, and 
when he has obtained a decree against the borrower 
in that capacity, proceed to sell the right, title, and 
interest of his judgment-debtors (i.e., all the members 
of the joint family) or any of them. That was the 
case of Bissessur Dal Sahoo v, Dnchmessur Singh, 
D L . JR., 6 I. A., 233. Jiimqona Peesad Singh 
v. Dio- Nabain Singh 

[ I. L. R., 10 Calc., 1 : 13 C. L* R., 74 

206. Mights of 

purchaser of co-sharer's interest in joint family 
property . — When the right, title, and interest of a 
co-sharer in a joint family estate are sold m execu- 
tion to satisfy a decree against him personally, the 
purchaser acquires merely the right of the judg- 
ment-debtor, to compel a partition against the other 
co-sharers. Deendyal Dal v. Jugdeep Narain Singh , 
D. 21,41. A., 247 . Z Z. JR., 3 Calc., 198, referred 
to and followed. A money-decree having been made 
against the father of a family, and the decree-holder 
having caused to be attached the family estate, and 
brought to sale the father’s right, title, and interest 
therein, — Held that, by the sale not the father’s 
share but that interest which he had— viz,, the right 
which he would have had to a partition, and to what 
would have come to him under it— passed to the pur- 
chaser. The family, governed by the Mitakshara, 
consisted of father, mother, and minor son, at the 
time of the decree, and the Court below had decreed to 
mother and son one third each, leaving one third to 
the purchaser, A second son was bom, and the 
mother died pending this appeal, the two sons be- 
coming parties m respect of her share. Held that, on 
this appeal, pi of erred by the purchaser, the decree 
should stand, the appellant having got tpiite as much 
as he would have got if the decree had been more 
correct in form, as ho had obtained all that he would 
have been entitled to on a partition, without being 
left to demand it. Haedi Naeain Sahu v. Rujdeb 
Peek ash Missbe 

[I. L. R., 10 Calc., 626 : L. R., 11 1. A, 26 

207. Alienation , — 

Diabdiiy of the joint undivided family property for 
family debts. — Sale m execution of decree against one 
member of family property .—Mights of other mem- 
bers.~*~10\imig the minority of a member of a joint 
Hindu family consisting of himself, his father J. % and 
his uncle 2D, and while he was living under the 
natural guardianship of Ids father, JR, sued J, and 
iZ, but not &, as the heirs of P„ S.'s grandfather, 
and as the heads and representatives of the joint 
family, to recover a joint family debt incurred 
to ID by P. before S.'s birth, by the sale of the 
joint family estate winch had been hypothecated 
by P. as security for the payment oi such debt. 
22. obtained a decree in this suit against J, and 
2D. for such debt, such decree directing the sale of 
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the joint family estate for the satisfaction of the 
debt. In the execution of such decree the rights 
and interests of J. and M m such estate were put 
up for sale and were purchased by R , who took pos- 
session of such estate Meld, m a suit by S. to re- 
cover his share of the joint family estate, that, under 
the. circumstances, it must bo held that the deciee 
against J, and M was made against them as repie- 
sentmg the joint family, and thcieforc such deciee 
was properly exec utable against such estate, not- 
withstanding that S was not formally brought on 
the record ot the suit m winch such decree was made, 
and S. could not recover his share of such estate. 
J Bissessur hall Sahoo v. Lnihmessur Singh, L. R., 6 
L A ., 233, followed* JOeendyal Lall v, Jugdeep 
N arm n Smgh, I,L. R., 3 Calc,, 198, distinguished. 
Ram 8evak 1)as v, Raghitbae Rai 

[I. L. R., 3 All., 72 

208. — ■ — - - — — — ** Ancestral 

property” — Right of occupancy at fixed rates , — 
Liability of son for father's debts . — Purchaser at 
execution sale, — Notice . — A decree was made against 
a Hindu, governed by the law of the Mitakshnra, Tor 
money which he had criminally misappropriated. 
The transferee hy sale of the decree brought to sale 
in execution thereof the judgment-dobtoi’s right of 
occupancy m certain land as a tenant at fixed rates. 
The judgment-debtor’s two sons brought a suit 
against the purchaser to iccovei two thirds of the 
holding. Me Id that the light of meupaney at fixed 
rates in such land was ancestral property, — that is, 
property m which under Hindu law the sons took 
a vested interest hy birth. Meld, also*, that as the 
decree was not one to satisfy which the family pro- 
perty could, he sold, being a mere money-decree 
agauibt the father personally, and tor a debt which it 
was not the duty ot the sons to pay, and as the pur- 
chaser was hound to have satisfied himself as to 
whether the family propeity was liable to bo sold in 
satisfaction of the decree, the purchaser could not, 
on the principles laid down in Girdharee Lall v. 
Kantoo Lall , 14 B. L It , 187 ; and Suraj JBunsi 
Koer v Sheo Persad Singh, I, L, 1L, 5 Calc,, 148 , 
be protected as a bond fide purchaser for value, 
without notice that the family property was not 
liable to bo sold in satisfaction of the decree, but 
must be taken to have had constructive notice of 
that fact. Mahabib Pbasad v, Rasbeo Singh 

[I, L. R„ 6 All., 234 

209. — Joint ancestral 

property , Execution against deceased son's interest 
in hands of the father,— Death of judqmenl-debtor 
after attachment and before sale,— Civil Procedure 
Code, s. 274.— -In execution of a money-decree, an 
order was issued under section 274 of the Civil Pro- 
ccduie Code, for the attachment of property which 
was the joint ancesfcial estate of the judgment-debtor 

II 
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and his father The sale was ordered and a day fixed 
for sale, hut in consequence of postponements made 
at the judgment-debtor’s icquest, no sale took place 
In tbe meantime the judgment-debtor died, and the 
decree-holder applied for execution against the father 
as repiesentative of the judgment-debtor, whose m- 
tciest had survived to him Meld that the deeioe- 
liolder had, by tbe proceedings taken in execution 
dining the son’s lifetime, obtained rights over his in- 
terest which could not be defeated by bis death be- 
fore sale. Sura? Rami Kaer x Sheo Persad Singh, 
l L. 11 , 5 Calc , 148, followed Rat Baliusuen v, 
Rai Sitabam . , . I. L, R., 7 AIL, 731 

210. * — - — Ahem Don by 

father — Co-sharers. — Sale of minor's share. — Right 
of purchaser, — Plaintiff’s father (first delendant) bor- 
rowed money to enable him to sue for the recovery of 
certain lands, and, being unable to repay it, judgment 
was obtained against him, and the lauds in suit were 
sold, and purchased at the Court sale by the fourteenth 
defendant. Plaintiff brought the present suit to set 
aside the sale of one halt of those lands, on the 
ground that they formed his share, that he was a 
minor when Ins father incurred the debt, and that 
his share was not liable for debts incurred by his 
father. The Munsif gave a decree in favour of 
plaintiff. The fourteenth defendant appealed. The 
District .1 udge reversed the MunsiPs decree* On spe- 
cial appeal hy the plaintiff,— i/ehiKhat, as the debt 
was the first det’emlant’s personal debt, and the decree 
was against him pcisonally, only his rights and in- 
terest iu the property could he sold, and nothing be- 
yond his rights would pass to the purchaser, bran- 
dy at Lai v. Jugdeep Narain Singh, I, L, R„ 8 
Calc , 198, followed. Venkatasami Naitc v, Km>- 
eaiyan . . . * I. L. R„ I Mad., 354 

211. — Mortgage by 

father. — Minors' interests. — The plaintiffs, minors, by 
their mother, as next friend and guardian, sued de- 
fendants, sons of one S * JO., under section 230 of 
Act VIII of 1859, to recover a four-fifth share of a 
house and lands of which plaintiffs wore dispossessed 
by the defendants m the execution of the decree in a -* 
suit. No 33 of 1872 The facts were that in a suit. 

No. 28 of 1871, a decree for money due under a 
mortgage-bond was passed against S. JO., tbe father 
of* the present defendants, and in execution of the 
decree certain immoveable property was attached* 

The sous of 8. 1 X came forward and put in a claim to 
the property, and applied for the release of the 
attachment. The claim was disallowed* The sous 
being dissatisfied with the order disallowing thoir 
claim, brought suit No 33 of 1872, m which they 
prayed for a partition, and that thoir four- fifths share 
might be i eleased f i <>m attachment. Prior to that suit 
the attached propeity had been sold, hut the sale was 
limited to the right, title, and intoiest of the father 

. 4 ji 2 
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in the joint property; however, in suit No. 33 of 1872, 
the Court having decreed a partition, further enter- 
tained the question as between the sons and the 
creditor of the father “ whether the attachment of 
the rest of the family property specified in the plaint 
ought not, in respect of plaintiff's shares, to he can- 
celled/' and decided it in favour of the creditor on the 
ground that the debt had been contracted for purposes 
binding on the family, and further decided that the 
property so under attachment ought to be sold to 
discharge the debt, and it was sold accordingly. Sub- 
sequently to the decree for partition, and when the 
defendants were divided from their father, JS. X ). 
(who was the sole judgment-debtor in snit No. 28 of 
1871), the bonse and lands now in issue, which formed 
no part of the property mortgaged for the debt, the 
subject of suit No 28 of 1871, were attached and sold 
and bought by the father of the present plaintiffs. 
The question m the present suits was whether the 
properties last mentioued, not having been attached 
m execution of the decree m suit No. 28 of 1871, and 
not, therefore, being any of those specifically affected 
in favour of the creditor by the decree m suit No. 33 
of 1872, were liable, as part of the joint family pro- 
perty, under the declarations of the judgment in that 
suit, to discharge the debt due to the creditor of the 
father by the decree in suit No 28 of 1871. Held 
ou this question by the High Court (Morgan - , C. J., 
Lewis and Ejhdersley, JJ.), affirming the deciee 
of the Court of first instance, that these properties 
were not so liable ; that under the decree and execu- 
tion proceedings m suit No 28 of 1871 merely the 
lights of S. D. were sold; that nothing m that litiga- 
tion indicated that it was intended to enforce the 
debt against the whole pioperty as a debt due from 
the family, and that the decision m the partition suit 
(No. 33 of 1872) covered only what was then in ques- 
tion, and could not be viewod as autliousing the 
attachment of the items of property now m question 
in execution of that decree. That the present suits 
were, therefore, rightly dismissed. JBy Innes, J. — 
That the prayer of the plaintiffs (the sons) m suit 
No 33 of 1872, so far as it related to the removal of 
the attachment in execution of the decree in suit 
No. 28 of 1871, should have been at once granted. 
That the creditor m suit No. 28 of 1871 had elected 
to sue the father alone, and that, though it might 
have been open to him (the creditor) to have 
framed his suit as to have obtained a decree making 
the joint family liable in persons and property, having 
failed to do so, ho could not afterwards seek to extend 
the operation of the decree beyond the proper and 
limited scope of it j and that the Court, in trying the 
question of the liability of the sons to discharge the 
debt duo to the first defendant’s crechtoi, m effect 
instituted against them a new suit. Demdyal Lalv. 
Jug deep Retrain Singh, L A 12, S Calc., IDS, 
followed. The authorities reviewed on the question 
whether in execution of a decree the interests of an 
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hut those who were actual parties to it, or those who,# 
on the death of such parties, became their represent- 
atives in interest, could be affected. Vbnkatabam:- 
ayyah v. Dikshatab . I, L. R., 1 Mad., 358 

212. — Rights of cre- 

ditors and purchasers, — Partition.— Per Isranss, J * 
— A creditor of an undivided Hindu family, as such, 
has no right to intervene in a partition suit among 
coparceners, and to claim that the debt owing to him 
he distributed over the several parcels of the family 
property so as to charge all the coparceners. Per 
MTTTTtrsAMi Ayyar, J . — Although an account is 
taken between coparceners as a convenient matter of , 
procedure for resolving their joint rights and liabili- 
ties into several rights and liabilities, this does not 
create an additional right in the creditors of the 
family to forbid partition until their debts are paid, 
or in purchasers at a Court sale to add to the deter- 
minate interest that has been sold to them by a fresh 
enquiry into the real character of the decree debt. 
Yelliyammae v , Katha Cbetti 

[I. L. R., 5 Mad., 61 

213. Mortgage by 

one coparcener . — Suit to declare shares of other co- 
parceners liable — G one of two undivided Hindu 
brothers, hypothecated family property as security 
for money lent. The creditor having obtained a 
decree, m a suit brought against C„ against the pro- 
perty hypothecated only, the personal remedy being 
barred by limitation, attached the property hypothe- 
cated; S'., the brother and the minor sons of G., 
intervened, and their shares in the property were 
released from attachment and the one-sixth share of 
O alone was sold in execution and bought by the 
creditor. The creditor having brought a suit to have 
it declaiocl that the shares released from attachment 
were liable to be sold for the amount duo under the 
decree against <7, and having piovtnl that the debt 
was incurred by the managing member for purposes 
which would render it binding on the defendants. — - 
Held that the suit must nevertheless be dismissed, 
CHOCKALIHGA MtJEALI V . StTBBABAYA Mudaei 

[I. L. R., 5 Mad., 133 

214. Mortgage made 

by managing brother — Rights of purchaser at 
Court sale . — If one of several undivided Hindu 
brothers mortgages the family lands, and the creditor 
sues upon the mortgage-bond without making tho 
brothers of tho debtor parties to the suit, and a decree 
is passed against tho mortgagor personally, directing 
payment of the debt and costs, and dot hiring tho pro- 
perty mortgaged liable for tho amount decreed, and 
tho property is subsequently attached by the judg- 
ment-creditor in execution of tho decree, and the 
right, title, and interest of tho judgment-debtor m 
the laud mortgaged is sold by tho Court and pur- 
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chased by a third party, the brothers of the judg- 
ment-debtor are entitled, in a suit for partition of the 
family property, to recover their shaies m the lands 
made over by the Court to the auction-purchaser, 
although such purchaser proves that the mortgage- 
debt was contracted by the judgment-debtor as man- 
ager of the family and for purposes binding on the 
family. Dasaradhi v . Joddumoni 

[I. L. R., 5 Mad., 193 

215. -- Suit by copar- 

cener for share of house sold in execution of decree 
against another coparcener . — 'Although a suit by a 
Hindu copai coner for a partial partition of undivided 
family property will not Ho, vet whore one of two eo- 
parceneis soils to a stiangor Ins intorost in a parcel of 
the family land, tho other coparcener may oithei 
repudiate tho sale or affirm it ^nd claim by paitition 
to recover from the stranger his share of ’ tho parcel 
sold to which tho alienation could not extend and 
which has now bocomo his separate property. Ohinna 
Sanyasi v. Suriya . I, L. R,, 5 Mad., 196 

216. — — Decree on wort- 

gage-bond. — Rights of purchaser . — Where the pro- 
perty of an undivided Hindu family consisting of 
father and sons has been sold m execution of a decree 
against the father only m a suit upon a moitgago- 
bond executed by tho father to raise money for no 
improper purposes, and it does not appear whotlici 
the sale was earned out in execution of so much of 
the decree as was personal or m execution of the 
order for enforcement of the mortgage, the sous 
in a suit for partition of the family property are 
not entitled to recovei their share of the property sold 
from the purchaser. Srinivasa Nayudu tu Yelaya 
NAYtrmr . , , . I. L. R., 5 Mad., 261 

217. — Undivided family 

— Uncle and nephew , — Decree against uncle — Sale 
of ancestral land. — Interest of purchaser. — Nature 
of debt immaterial. — K., a Hindu, the undivided uncle 
of D. y a minor, executed a bond, whereby certain an- 
cestral property was hypothecated to secure the re- 
payment of a sum borrowed by K. In execution of 
a decree against K., obtained upon this bond, A. 
brought to sale and purchased t^e right, title, and m- 
teiest of K m the land hypothecated and obtained 
possession of the said land Held , m a suit by D 
to recover one moiety of the land in A ’s possession, 
that whether or not the decree agamst K was found- 
ed upon a debt incurred for paying a debt of D *s 
grandfather, D. was entitled to recover a moiety of 
the land purchased by A Dorasami Vajappavar 
v. Atiratra Dikshatar . I. L. R., 7 Mad., 136 

218. — Debt binding on 

family. — Suit agmnst one of two undivided brothers. 
— Jpersonal decree. — Attachment of family property. 
—Effect of decree. — The creditor of a joint Hindu 


HINDU LAW-JOINT FAMILY — con- 
tinued. 

6. SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS — continued. 

Sale under decree against joint family 
property — continued . 

family, consisting of two bi others, sued the elder 
brother only (the younger being a minor) to lecover a 
debt binding on both bi others, and having obtained a 
decree for the payment of the debt, attached the 
family property. In a suit by the younger brother 
to set aside the attachment quoad his shaie in the 
property attached, — Held that, inasmuch as tho 
decieo was not passed against the elder brother as 
manager of the family, the younger brother’s suit 
must pievail, Bissessur Dali Sahoo v Luchmessur 
Sing, L. R, 6 1 A., 233, distinguished Virara- 
oavamma v. Samudrala . I, L. R., 8 Mad., 208 

219. Mortgage by 

father — Suit to enforce against manager of family . 
— Decree for sale — Attachment — Order for sale of 
property . — Sale of right, title, and interest. — Rights 
of purchaser. — V ., a Hindu, and his sou JP > executed 
a mortgage of a house, the self-acquired property of 
V. V. having died, tho manager of tho family, 
was sued by the mortgagee on lus own piomiso in tho 
mortgage deed and as representative of K, and a 
decree was passed for tho .sale of tho house m default 
of payment by £. within thico months of the debt 
then duo. This period having elapsed, the nun fcgagco 
applied to tho Court to enforce the deeioe by attach- 
ment of the mortgaged piopoity, and tho pioperty 
having been attached, application was made ioi sale. 
By a warrant, dated 3id December 1874, the Should 
of Madras was ordcied to sell the ptoporly, and on 
the 12th July 1875 the Sheriff sold the right, title, 
an j interest of the judgment-debtor m the said house 
to K In a suit brought by K. agamst JP. and tho 
other members of the family to recover possession of 
the house, — Held that as the mortgagee intended to 
enforce his rights under the mortgage by sale, and 
the Court intended to sell the house as mortgaged pro- 
perty, K. was entitled, by virtue of his pui chase, to 
recover possession of the house Bissessur Ball 
Sahoo v. Luchmessur Singh , L R , 6 I A , 288, re- 
ferred to and followed. Krishnama v Perxjkal 
[I. L. R., 8 Mad., 388 

220. Mortgage of 

family property by son during father’s temporal ij 
absence how far binding on the family. — Subsequent 
sale* of such mortgaged property ' in execution of 
money-decree against father. — Rights of purchaser 
at such a sale,—- The land in dispute was the ancestral 
property of H and his son, J«, who wore members of 
an undivided Hindu family. This land had been 
mortgaged to one B , to whom the father and son 
were also liable on a separate money-bond. H. being 
pressed by his creditors, left his village and remained 
away for some years. During his father’s absence, 
J., being pressed for payment of his debts, eompio- 
mised B *s entire claim for R2Q0, which he obtained 
on loan from the plaintiff, to whom he gave, as se- 
curity, a mortgage with possession of the laud m 
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question The plaintiff continued in possession until 
he was dispossessed by defendant No. 2, who claimed 
to he purchaser of the land at a sale hold in execution 
of a money-decree obtained by defendant No. 1 against 
H. The plaintiff now brought the present suit 
against the defendants, praying that cither he should 
be restored to the possession of the lands, or that 
the sum of R2Q0, which he had advanced to J., 
should he decreed to be paid by the defendants . Both 
the lower Courts rejected the plaintiff’s claim. On 
appeal by the plaintiff to the High Court, — Held that 
the plaintiff’s claim to be regarded as a mortgagee of 
the entire property could not be allowed. The tempo- 
rary absence of his father, H , owing to the pres- 
sure of his creditors, could confer no legal author- 
ity on J. to take upon himself to mortgage the 
family property. He had not been authorised by his 
father, nor did he assume to act for him when he 
mortgaged the property. The mortgage to the plain- 
tiff was, therefore, to be regarded as the act of 
J. m his individual capacity, and, as such, could 
receive no ratification by the more reticence of 
' his father The plaintiff, however, having been m 
possession was entitled, if he could establish his title 
to a lien on JJs share, to be put into possession jointly 
with the defendant if the latter’s title was proved. 
Patii, Hari Premji v. Hakamchand 

[I. L. R. s 10 Bom., 363 

221. Joint and un- 

divided property — Debts of deceased member — * 
Liability of his' interest — J, a member of a pint 
Hindu family, left two sons, L and S. S. borrowed 
money upon a simple bond, and, after his death, the 
obligee sued his widow and daughter-in-law upon the 
bond, obtained a deciee against them, and m execu- 
tion thereof brought to sale N ’s interest m the pro- 
perty JB , the grandson of L,, thereupon sued the pur- 
chaser to recover the same, on the ground that it was 
the punt property of S and himself, and could not he 
attached and sold in satisfaction of SJs debt. Held 
that on the death of S., his interest passed to the 
plaintiff by survivorship, and was not liable after his 
death to any personal debt he had incurred, inasmuch 
as no charge had been made on the property, and the 
creditor could not recover his money from the joint 
property after the death of 8 when ho had not 
obtained judgment against 8 , and taken out execu- 
tion by attachment against him Suraj Bunsi Koer 
v Sheo Persad Singh , L L. A., 5 Calc 148 ; and 
Lai Lai Kishen v. Lai Sita Lam, I L L.,7 AIL, 
781, referred to, Bajobhabar v Bisheshar 

[I. L, R„ 8 All., 495 

222, — — Liability of an- 

cestral estate for separate debt of deceased copar- 
cener . — Undivided family property is not, m the 
hands of surviving coparceners, generally speaking, 
liable to separate debts of a deceased coparcener. 


HINDU LAW— JOINT FAMILY— coa- 

timed. 

6, SALE OE JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS — continued * 

Sale under decree against joint family 
property— continued. 

Where, therefore, a Hindu, undivided m (‘state from 
his father, died sepaiately indebted to the plaintiffs, 
who obtained a deciee against the father and wifo of 
the deceased, as Ins legal heirs and representatives, to 
recover, from the estate and effects of the deceased, 
the amount of their debt and costs, and sought, in 
satisfaction of the decree, to attach a shop which 
during the lifetime of the deceased and subsequently 
to his death had been m the possession of his father, 
there being no proof of any separate estate of the 
deceased having devolved upon his father ,— Held 
that, though the son was, during his life, jointly in- 
terested with his father m the shop as being ances- 
tral property, his right had come into existence at his 
birth and died with him, and therefore the plaintiffs 
could not render the shop available for their claim* 
In the Bombay Presidency, the share of one of the" 
coparceners m a Hindu undivided family in the an- 
cestral estate may, before partition, be seized and sold 
in execution for his separate debt in his lifetime. 
Such a coparcener cannot, however, by simple vo- 
luntary gift, or by devise, alienato his share to a 
stranger, so as to bind his surviving coparceners 
after his decoase. The purchaser, mortgagee, or 
other alienee, for valuable consideration, of such an 
unascertained share, cannot, before partition, insist 
upon the possession of any particular portion of tlio 
undivided family estate. The mortgagee or pur- 
chaser of a share m the undivided ancestral estate of a 
Hindu family takes such share subject to the prior 
charges or encumbrances affecting the family estate 
or that particular share. If the mortgage or sale bo 
of a special portion of the family property, and 
possession of such portion can, on partition, be given 
to the mortgagee or purchaser, without injustice to 
prioi encumbrancers or to coparceners, it is the duty 
of the Court making the partition, to give effect to 
the mortgage or sale, and so to marshal the family 
property among the coparceners as to allot that por- 
tion, or so much of it as may be just, to the mort- 
gagee or purchaser. Quot e,~~ Whether, m the event 
of it being impossible, consistently with the rights of 
others, to give possession of the portion mortgaged or 
sold to the mortgagee or purchaser, ho would be op- 
titled to be recouped out of such other portion as 
might, on partition, ho allotted to the parcener 
whose share in the special portion had been mort- 
gaged or sold. The attachment of a parcener’s share 
in the family property under an ordinary money- 
decree should go against the share, right, title, and 
interest of the judgment-debtor m such parts of the 
family property (naming and describing them) as 
the judgment-creditor can specify, and against his 
share, right, title, and interest in all other parts of 
the family property, Kalyanhhai v, Motiram Jam- 
nndas, 10 Bom., 37 8 , Vasttdev Bhat v. VenJcatesh 
Sanbhav , 10 Bom., 189 / and Fakir appa v. Champpa, 
10 Bom., 162, commented on and distinguished* 
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Goor JPershad v. Sheodm , 4 N.-W 137, approved. 

Udaram Sitaram v . Ranu Pandttji 

[11 Bom., 76 

223. \M o r t g a ge 

made by one coparcener without consent of the others. 
— Onus probandi —Where pint family property is 
mortgaged by one parcener, in Older that it may hind 
the coparceners, the mortgagee must piove affirma- 
tively that the mortgage was assented to by the 
other coparceners, or was necessary for family pur- 
poses. Lila Morji v. Vasudev Moeesuvar Gan- 
runs 11 Bom., 283 

OODlItJN MlSSEE V. IIGOBDAR StNOH 

[ 1 N. w., Ed. 1873, 271 

224. — Sale m execu- 

tion of decree of one of several coparceners 9 share 
in joint family property, —Might of purchaser,— 
Might of parceners to partition. — The purchaser at 
a Court's sale of the right, title, and interest of one 
of the coparceners in the undivided estate, by liis 
certificate, under section 259 of the Civil Procedure 
Code, can take no more than the interest of such 
coparcener in the property disposed of, as a member 
of the united family. Course pointed out as to the 
ascertainment of wliat that interest is, and how the 
transaction can he made good for the benefit of the 
purchaser of a coparcener's interest m a paitieular 
piece of property forming only a part of the common 
estate. Where, however, the purchaser got into pos- 
session and held iu with such an accompanying right 
as the judgment-debtor could transfer to him, — Held 
that the purchaser was m as a ixmant-m-common 
with the judgment- debtor's coparceners, and that 
they were entitled to possession m common with him, 
and might enforce their right for a share of the 
enjoyment, or for a definition of the portions in 
which each party, in future, was to have a sole 
interest. Such coparceners, however, are not en- 
titled to eject the purchaser wholly from a defined 
moiety of any particular portion of the joint pro- 
perty. Mahabalaya bin Parmaya v . Timaya bin 
Appaya 12 Bom., 138 

225. — Alienation of 

joint family property, — Mortgage by manager. — De- 
cree against manager . — Sale m execution of decree. 
— G., the brother of the plaintiff, executed a mort- 
gage to the defendant during the plaintiff's minority. 
The deed recited that the money was borrowed to 
pay off a family debt, and to defray family expenses. 
The defendant sued G. on the mortgage, and ob- 
tained a decree. A house, which was part of the 
family property, was sold m execution, and was pur- 
chased by the defendant himself. The plaintiff sued 
to have the sale set aside, and to recover his half 
share m the house. Held that the -defendant was 
not entitled to hold the plaintiff's share m the pro- 
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perty by virtue of the sale to him under the decree 
obtained against G. alone. Held also, that the plain- 
tiff was entitled to he put into possession of the 
whole house, the defendant being left to liis remedy 
by a suit for partition The plaintiff, however, hav- 
ing claimed only the restoration of his half shaie, 
the decree was limited accordingly. Held , also, that 
it was not competent for the Court m tins suit to go 
into the question whether the mortgage by G. was 
binding on the minor plaintiff. Maeuti Narayan 
v Lilachanb . . I. L. R., 6 Bom., 504 

226. — — Son’s liability 

for father’s debts . — 'Execution sale of ancestral pro* 
perty for decree against father, — By the sale of 
ancestral property m execution of a mere money- 
decree against the father for his separate debt, only 
the right, title, and interest of the father pass to the 
purchaser, and nothing more,* and this holds good 
whether the purchaser Is a stranger or the decree- 
holder himself.. Deendyalr. Jugikep Narain Singh* 
L. M., 4 L A., 247 ,* Hurdey Hamm v. lluder Der* 
hash, L. M. t 11 I, A 26*,* and Muddun Thahoor v. 
Kantoo Lall , L. M., 1 L A 321, referred to. 
Lahlmichand v, Kastur , 9 Mom., 60 ; and Sohag- 
chand Gulahchand v. Mhaichand, X, L . M 6 Mom,, 
205, followed. Bhikaji Ramoiianbea Ore v. Yash- 
VANTEAV SlIRIPAT KhOPKAR 

[I, 3* R., 8 Born,, 488 

227. - Decree against 

father alone for unsecured debts. — j Purchaser at a 
sale m execution of such decree.— Liability of 
family property , — Sons, How far such decree and 
sale binding on.—ff hero a father alone is sued, not 
expressly in Ins representative capacity, and without 
liis sons being joined as co-defendants, for unsecured 
debts contracted by him, whatever bo the nature of 
such debts, the decree does not bind the interest of the 
sons in the family estate. Nor when the judgment - 
creditor proceeds to sale in execution of such decree 
against the family property does the sale of the 
father's “ right, title, and interest ” pass any more 
than the father's interest to ho ascertained generally 
by a partition with his sons. Babaji v DntrRi 

[L L. R., 9 Bom., 305 

I* HINDU LAW— MAINTENANCE. 


Col. 

1. Nature op Right? , . . .2411 

2. Form of Allowance and Calcula- 

tion op Amount? . . . .2411 

3. Arrears op Maintenance . . 2414 

4. Eppect op Death op Recipient . 2415 
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HINDU DAW— MAINTENANCE— com«. 

med. 

5 . Eiqht to Maib-tekaitoe— continued , Col. 

( d ) Legitimate Children * . 241G 

( e ) Mother 2418 

{ f ) Mother-in-law . * . 2418 

M Stave 2410 

W> w * • . - . 2419 

(i) Son's Widow . 2420 

0) Stepmother . 2421 

( k ) Widow 2422 

0) Wipe 2433 

See Hindu Law — Widow — Decrees 
against Widow as representing- the 
Estate or personalty. 

[15 B. L. B., 145, note 
See Hindu L aw— Widow-Power op 
Disposition or Alienation. 

[I. L. B., 12 C ale., 52 

' See Parties— Parties to Suits*— Main- 
tenance, Suits por— . 

[I. L. B., 2 Bom., 140 
L L. B., 7 Mad., 428 

1. HATUEE OP BIGHT. 

1. - ~T~ ^&ture of right to mainten- 

ance. Might not based on contract . — Ordinarily 
the right to maintenance does not rest upon contract 
It is a liability created by the Hindu law, and arises 
out of the ]ural relation of the Hindu family. It is 
enforceable m numerous instances m which there is 
no connection with contract. Sidling-apa v, Sidava 
[I. L. B., 2 Bom,, 624 

* “ Charge on immove- 

able property.— A claim for maintenance held not to 
be a charge upon immoveable property. Beer 
Chunder Manikhya v . Eaj Coomar Nobodeep 
1/HUNDER Deb Burmono 

[I. Ii. B., 9 Calc., 535 : 12 C. L, B., 465 

2. POEM OP ALLOWANCE AND CALCULA- 
TION OP AMOUNT. 

3. — — Power of Court to fix main- 

tenanoe — land and wife — Wife rending apart 
from husband .— A Civil Court has power to fix the 
rate of maintenance payable by a husband to his wife 
where she, for lawful cause, is residing apart from 
him, and to make an order that maintenance at that 
^ rate shall he paid m future, subject to be sot aside or 
modified according to circumstances. Hobo Gopal 
Box ®. Ambit Moyee Dossee , 24 'W'. K., 428 

7 77 I ' orm of allowance .— -Fixed 

annual sum.— Share of income .— Widow .— In a case' 
where a Hindu widow is entitled to maintenance, it 
mhottcr to award a fixed annual sum and not a share 
of the income of the ostato. Jmnm. ». Kamsaettp 
K [I. L. R„ 2 AH., 777 

%r'7~ 7 Calc ulation of amount — 

Maintenance of widows and daughters.— 't lie uucs 
tionof the adequacy of the maintonance granted to 
widows and daughters must depend m each Iso 
on its own peculiar circumstances. Dinoiitwhhoo 
Chowdbt ®. BAJMOHIN eb Chowduy , 15 ’W. K,, 73 
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Calculation of amount— continued, 

0 — Maintenance* 

Widows right to.— Arrears of maintenance,— A 
widow has by Hindu law a right to maintenance, and 
the amount is to ho determined on a consideration not 
merely of her absolute necessities, but also of the cir- 
cumstances of her family. Sakvarbhai v. Bhavanot 
Baje Ghatji Z anjarra Deshmukh . 1 Bom., 194 

7. — — — — Widow* 9 $ mainten- 

ance — Separate savings . — In a suit by a widow 
against her stepson for separate maintenance on the 
ground of ill-treatment, the Court held that the ill- 
treatment being proved a leasonablo maintenance 
ought to be provided. Taking the income tat return 
as evidence of the amount of defendant's income, E25 
a month out of an annual income of B7,000 was hold 
to be sufficient. In an enquiry of this kind any sav- 
ings which a woman might make by living with her 
own family should not be taken into consideration; 
and the degradation winch a Hindu widow is ex- 
pected to live in, is a matter of ceremonial observance 
rather than of law. Hurry Mohun Boy v. Nyan- 
TAEA W. B., 474 

— * Stndhun . — 

Hindu widow. — Semble — The stiidhun of a Hindu 
widow should be taken into account m determining 
whether and to what extent she should have main- 
tenance assigned to licr. Savitiubai v. Luximi- 
BA3: I. L. B,, 2 Bom., 573 

,?• * — Valuable move- 

able property — J eivels, — The fact that a widow has 
m her possession Jewels and other property unpro- 
ductive of income does not deprive her of, or dimmish 
her right to, maintenance; hut if the propel ty she 
possesses be productive, the amount should be taken 
into consideration in determining the allowance for 
maintenance. Shib Dayee v . Doorga Persuad 

[4 m W., 63 

JO. Discretion of 

Court.— The quantum of maintenance to be awarded 
is a quostion m the discretion of the Court, and the 
p rivy Council will not interfere with such discretion 
unless strong grounds are shown for their so doing. 
Collector op Madura v , Mutu Bamalinga 8a- 

THUPATHY 

[I B. L. B., 3?. C„ 1 : 12 Moore’s I. A., 397 « 
10 W. R., P. C., 17 

7 . “ Widow. — -Style of 

fowjW zn husband s lifetime , — It is not necessary that 
a Hind u widow should he maintained in the same states 
m which her husband would maintain her. Kallise- 
peesaud Singh v, Kupoor Koowaeee 

[4 W. B., 65 

Annual proceeds 

of husbands share of family property —A Hindu 
widow is not entitled to a larger poition of the 
annual produce of the family property as mainton- 
ance than the annual proceeds of the share to which 
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her husband would have been entitled on partition if 
he were living. Madhavrao Keshay Tilak v. 
Ggngabai . . , I. L. R., 2 Bom., 639 

13, Penalty for vexa- 

tious defence . — Reduction of maintenance — Case m 
which some of the elements in determining what is a 
suitable amount of maintenance for a Hindu widow 
out of her deceased husband’s estate were considered 
A Court is not justified m reducing, as a kmd of 
punishment for vexatious defence to a suit, the 
amount of maintenance which it would otherwise have 
awarded. Nitto Kissoree Dossek v Jogengro 
Nagth Mulliok . . Ii. R., 5 I, A., 55 

14, Increase or de- 

crease for sufficient came . — There is nothing m the 
law to prevent an increase or a decrease of the 
amount of maintenance allowed to a Hindu widow, 
should sufficient cause be shown for either. The in- 
crease, if allowed, should be made from date of suit. 
Sreeram: Bhgttacharjee v* Pgggomookhee De- 
bia 9 W. R,, 152 

15, Widow v — Reduc- 

tion of amount , Ground for . — Held, in a suit by a 
Hindu widow for maintenance, that the circumstance 
that she was not a childless widow, but had had a son 
who had died a minor subsequently to bis father, was 
not a ground for reducing the allowance she would 
have been reasonably entitled to had she boon a child- 
less widow. Narhar Singh v. Dirgnath Kgar 

[LL. R.,2 All., 407 

16 , — Suit for reduc- 

tion of maintenance where fund from which it is 
paid has decreased — Right of suit . — A Hindu lady 
obtained a decree awarding her maintenance at a cer- 
tain fixed rate and charging the assets of a certain 
firm with the payment of such maintenance. There 
was no provision in this decree that such rate was 
subject to any modification which future circum- 
stances might render necessary. The assets of such 
firm having diminished, the proprietor of the same 
brought a suit for the reduction of such rate of 
maintenance. Held that such suit was maintain- 
able. Rgka Bai v. Gang a Bai 

[I. Ii. R„ 1 AIL, 594 

17, — - Decrease of es- 

tate m value on which maintenance is charged , — A 
suit brought by a widow against the adopted son of 
her husband, for possession of her husband’s ©states, 
was compromised on tbe terms of a solenamali under 
which the defendant agreed to pay to the plaintiff a 
certain sum for maintenance, the same to be secured 
by assignment of the rents payable by certain ryots 
Subsequently tbe holding, the rents of which were 
assigned, having become unfit for cultivation by rea- 
son of an inundation of salt water, and tbe defendant 
himself having become greatly impoverished by his 
estate having been injured by the same cause, the 
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amount due for maintenance was not paid, and the 
widow brought a suit to lecovei that amount Held 
that, inasmuch as the amount of maintenance must 
be taken to have been fixed with reference to the ex- 
tent and value of the property, the Couit had power 
to reconsider the allowance and to re-ad^ust it to the 
alteied circumstances. Rajengro Nath Rot v 
Pgtto Soongery Dassee . 5C.L. R., 18 

18. — — Reduction in 

value of property on which maintenance is charged 
— Natural equity . — A zemmdai bequeathed the whole 
of his zemindar l to his eldest son, leaving cm tain 
fixed stipends to Ins other children. In consequence 
of subsequent events the Court considered these sti- 
pends ought to be reduced. It was alleged that the 
value of the zomindan had boon reduced by sale of a 
part of it j but as it was nowhere alleged that tho 
sale had been occasioned by bad seasons, or acts of 
God, and not by the neglect of the person through 
whom the appellant claimed, the question of natural 
equity was held not to have arisen. Greks Chgngjbm 
Rot v . Sgmbhoo Chgnger Rot 

[5W.R., 3* C., 98 

19. — — Suit to reduce 

rate awarded by decree.— S,, a Hindu, obtained a de- 
cree for maintenance at a certain rate against R , her 
father-in-law. After the death of R, V , who was 
adopted by 11 , subsequent to the dmec, sued S, to 
have the rate reduced, on the ground that the estate 
of R, which came to his hands* was considerably 
diminished m value, Held that, as the estate had 
been diminished by the voluntary acts of Jl and V.> 
tho claim could not be allowed. Vijaya v. Sri g atm 

[L L. R., 8 Mad,, 94 

3. ARREARS OF MAINTENANCE. 

20. * Power to award arrears.— 

Arrears of maintenance may be awarded Pirthee 
Singh v . Raj Koer 

[12 B. L. R„ 238 : 20 W. R„ 21 
L. R., L A., Sup. VoL, 203 

Affirming decision of Court below m 

[2 N. W., 170 

21. Right to recover arrears. — 

Limitation, — No rule of Hindu law precludes the 
recovery of arrears of maintenance. The only bar to 
the enforcement of a purely legal right is the lapse 
of the time required by the law of limitations to 
bar tbe remedy. VenkOpaghyaya v. Kayari Hen- 
ggsg 2 Mad, 38 

SlNTHAYEE V. ThANAKAPGGAYEN alias PONGILY 

Ugayan . 4 Mad., 183 

22. — Limitation , — 

Hindu widow, — Demand and refusal . — Arreais of 
maintenance — A Hindu widow has a legal right, 
irrespective of demand and refusal, to maintenance. 
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3 ARREARS OF MAINTENANCE- continued. 
Bight to recover arrears— continued. 

and may recover arrears for any period not excluded 
l)y the law of limitation applicable to her suit. Jivi 
v Ramji . . . X I*. B., 3 Bom., 207 

23. Ayard of arrears. — Form of 

decree. — Charge on property of husband . — Arrears 
of maintenance as well as prospective allowance dur- 
ing the widow's life awarded in the same decree, 
and held to be a charge on the property in the posses- 
sion of the donees of her deceased husband Nab- 
BADABAI V. MAHADEO NARAYAN 

[I, Ii. B., 5 Bom,, 99 


4 EFFECT OF DEATH OF RECIPIENT. 

24:. Death of person maintained where 

sum has been awarded for maintenance — Rever- 
sion to donor — There seems no authority for the 
proposition that, on the death of junior members of 
a family to whom certain properties wore awarded for 
maintenance, not only the property so awarded, but 
the profits made upon it by the donee, revert to the 
donor HxmEEHtrB Pershad Doss Pthibaj v 
Gqcoqlanund Doss Mohabattttr . 17 W. B., 129 

5. RIGHT TO MAINTENANCE. 

(a) Daughter. 

25. Daughter living separate 

from father. — A daughter living apart from her 
father for no sufficient cause cannot sue him for 
maintenance, Ilata Shayatri v. I eat a Narayanna 
Nambudri .... 1 MacL, 372 


(b) Grandmother. 

20 . Bight of grandmother to 

maintenance . — Division of estate . — On a division 
of an estate, the Hindu law recognises the light of a 
giandmother to maintenance, hut not her title to 
any share of the cstato. Pudummookee Dassee v 
Rayeemonee Dossee . . 12 W. R., 409 

27, Mortgagee selling 

the estate. — j Right of residence secured on sale of 
house by mortgagee . — Although according to the 
Mitalcshara a mother may, on partition, or if the 
estate is being wasted or her maintenance is not duly 
provided for, claim an assignment of a portion of the 
estate, yet she cannot call for partition, and her right 
to maintenance cannot affect a mortgage of the estate 
created before any portion has been assigned to her, 
except that, if the house she resides in is subject to 
the mortgage and is sold in execution of a decree 
upon the mortgage, the house must be sold subject to 
her right. Vbnkatammal v Andyatpa Ohetti 

[I. Xu E., 6 Mad., 130 


(e) GRANDSON. 

28* Grandson or other more 

remote descendant of a Baja.— Impartible 


HINDU LAW-MAINTENANCE —conti- 
nued. 

5. RIGHT TO MAINTENANCE — continued, 

( c ) Grandson— continued. 

Grandson or other more remote descend- 
ant of a Baja — continued . 

raj — Faehete raj — In the case of the impartible 
raj of Pachete there is no law or custom under 
winch any one, not being a son or daughter of a 
deceased Raja, can claim of light either mainten- 
ance or a giant in lieu of maintenance, from the 
person m possession for the tunc being of the raj. 
Nilmqney Singh Deo v. Hingtt Ball Singh Deo 
[I. B, R., 5 Calc., 256 


(d) Illegitimate Children. 


29, Children of Sudra caste.— 

According to Hindu law illegitimate children of the 
Sudra caste can inherit, anti are entitled to mainten- 
ance. Indeban Valtjngypuly Tayek v. Rama* 

SWAMY PANDIA TAVBR 


[3 B. X,. R., P. 


C.,1: 

If 


W. R., F. C„ 41 
[core’s I, A., 141 


Affirming S C. m Court below, Pandaya Telaveb 
v. Pali Telaver . . . 1 Mad., 47S 


30. - — Adult illegitimate son.— 

Bengal law. — An adult illegitimate son has not, by 
Hindu law as prevalent in Bengal, any right to 
maintenance. Nilmonby Singh Deo v Bankshur 
[I. Xi. R., 4 Calc,, 91 

31 . Illegitimate son,— By Hindu 

law an illegitimate son has a claim only to mainten- 
ance, and an agreement not appearing to he made 
on valuable consideration between a nephew who was 
the legitimate heir of his uncle, and that uncle 
giving up the nephew's right to about 70 acres of 
land m favour of the illegitimate son of tin? uncle, 
was declared void as against the nephew. Sakha- 
eam Tbimbajk v. Ram valad Vithal Abaji 

[1 Bom., 191 

32. Concubine 

Daughter-in-law. — Whore the claimants to mainten- 
ance were tho daughter-in-law, concubine, and ille- 
gitimate sons, — Meld that tho heirs were entitled to 
possession of the property, paying a sum equal to 
the whole of the profits to the persons entitled to 
maintenance if the profits are found to be insufficient i 
to provide for their maintenance. Omrao Singh ] 
v. ManKoonwbb . . , 2 Agra, 130 i 

33. — — — - Charge on ini- 

partible xemindari , — In a suit for maintenance#^ 
brought by an illegitimate son of a Hindu zemindar, 
deceased,— Meld that it was established that tho 
plaintiff was tho natural son of such zemindar, and 
recognised by bun as such, it not having been essen- 
tial to the plaintiff's title to maintenance that he 
should he shown to have been born in the bouse of 
his father, or of a concubine possessing a peculiar 
status therein Case remanded for tho Courts m 
India to try whether such maintenance can be a 
charge upon an impartible mnmdari, or, if not, out 
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5. EIGHT TO MAINTENANCE — continued, 

(d) Illegitimate Children— continued. 

Illegitimate son — continued 

o£ what pioperty or fund, if any, the son was en- 
titled to be paid, Mtttuswamy Jagavera Yet- 
tappa Naiken v. Yencataswara Yett\ppa 

[2 B. Ii. It., P. C„ 15 : 11 W. R., P. C., 6 
12 Moore’s I. A., 203 

Upholding on this point the decision of the High 
Couit, wheie it was held that the illegitimate 
son of L a Sudia by a concubine, not being a female 
slave, is entitled to maintenance according to Ilmdu 
law Muttttsamy Jagavira Yettapa Naitcar v . 
YEEKATASunnA Yettia . . 2 Mad., 293 

84, — — Son of Sndra . 

— Charge on estate. — The illegitimate son of a 
zemindar of the Sudra caste is entitled to mainten- 
ance, and the maintenance is a charge upon the 
revenues of the zomindari, Coomaba Yettapa 
Naikab v. Ybnratismara Yettia . 8 Mad., 405 

85, — Charge on estate . 

— According to Hindu law and usage, illegitimate 
sons are entitled to maintenance from their father, 
and his estate is liable for the payment of it. Chuo- 
turya Man Murdan Syn v. Burhlad Syn, 7 Moore* s 
Z A„ 18, followed. JSturbibi v, JZusem Mall , T. L 
M., 7 Bom., 588 , referred to. Babic h at t>. Zalim 
Singh . . . . Xi. R., 4 1. A., 105 

88, Son of Sudra • 

— The illegitimate son of a Sudra, his mother having 
been a mamed woman at the time of her forming 
an adulterous connection with his father, is entitled 
to maintenance out of his father’s estate. Vibaba- 
muthi Udayan V. SlNGAEAVELU 

[I. D. R., 1 Mad., 308 

87. Sons of female 

slave or concubine , — Obedience to head of family . — 
It is immaterial whether the illegitimate sons have 
been begotten on a female slave or on a concubine 
Sarasuti v. Mannu, X. L M , 2 All. , 134 , follow- 
ed. The test by which the continuance of the right 
to receive maintenance must be decided, is not the 
age of the illegitimate descendant, or his capacity to 
earn his own livelihood, but obedience to the head of 
the family This test cannot be applied till he has 
reached full age. By docility or obedience in the 
sense of the texts is meant, the rendenng to the head 
of the family such reasonable servico as is ordinarily 
rendered by the cadets of a family in that station of 
life to which the patties belong. Hobgobind 
Kuari v » Dhaeam Singh . I. D, R., 6 AIL, 329 

38. — — — Issue of adult- 

erous intercourse — Son of Sudra . — A Sudra having 
kept the wife of another man in his house for many 
years as a concubine, had a son by her, whom he re- 
cognised as his own. In a suit brought by the son, 
who was of age, to locover maintenance from lus 
putative father, — Held that he was entitled to re- 
cover. KUPPA V . SlNGARAVBLTT 

[I. D. R., 8 MacU 325 


HINDU DAW— MAINTENANCE— conti- 
nued* 

5. EIGHT TO MAINTENANCE —cowfr nued, 

(d) Illegitimate Children— continued. 

Illegitimate so n— continued. 

39 , — — Suit for parti* 

tion by illegitimate son of undivided brother 
against sons of other brothers — Sudra caste — In a 
pint Hindu family of the Sudra caste, consisting of 
three brothers, two left legitimate sons and the thud 
an illegitimate son. In a suit brought by the lattei 
for partition of the family estate against his father’s 
brothers’ sons, — Meld that he was not entitled to a 
share but only to maintenance Eanoji v Kandoji 

[I. D. R., 8 Mad., 557 

(e) Motiieb. 

40 , Parent and child.— Dufy of 

son to maintain aged mother,-* Aecoiding to Ilmdu 
law a son is bound to support lus aged mother, 
whether or not ho has inherited property fiom lus 
father. Subbaeayana v, Sttbiukka 

[I. D. R., 8 Mtid., 238 

41. Maintenance of mother on 

partition between her son and stepsons.— 
A widowed mother on a partition taking place be- 
tween her son and her stepsons, of the property left 
by her husband, is not entitled to have the whole 
property charged with her maintenance, but only 
that portion of it which is allotted to her son on the 
partition. A separation m food and worship took 
place between a Hindu widow, her son, and her two 
stepsons, after which the widow lived as a member of 
her son’s family, and was maintained by him. A 
partition of the moveable property lmvmg been made, 
a suit was brought by tlm son against the stepsons 
for partition of the immoveable property, and a 
decree was made defining the shares of the parties 
therein, That suit was brought and decreed pending 
a suit by the widow against her son and stepsons for 
maintenance from the date of the separation, and 
for fixing her future maintenance, m which suit she 
sought to have the maintenance charged on the 
whole estate left by her husband, — Held that, from 
the separation to the decree in the partition suit, the 
widow was entitled to maintenance charged on the 
whole estate; and subsequently to the decree to a 
charge on her son’s share only. But inasmuch as 
she had during the former period been maintained by 
her son, and could not claim maintenance over again 
from her stepsons, whatever claim her son might have 
against them for contribution for her maintenance 
during that time, the suit as against them must bo 
dismissed. Where the annual value of the whole 
estate was found to he R70,OOO and the proportion- 
ate annual value of her son’s portion was 3i23,333, 
R15Q a month was held under the circumstances to 
be a suitable maintenance. Kebab Nath Coondoo 
Ceowdhry t». Hbmangini Da,ssi 

[I. D. R., 13 Gale., 338 

(/) Mother-in-law. 

42. Diability of son’s widow 

for maintenance of her mother-in-law.— 
Family house. — Froceeds of stndhun — Where a 
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5, RIGHT TO MAINTENANCE —continued. 

(/) Mother-in-law. 

• Liability of son’s widow for mainten- 
ance of her mother-in-law-— cowibawedl 

Hindu widow sued the widow of her pro-deceased son 
for maintenance, and it r was found that the only pro- 
pel ty m the possession of the defendant were the 
proceeds of her own stridhun and a family house, 
which yielded no lent and was jointly occupied by 
the plaintiff and defendant , — Held that the defend- 
ant was not liable for the maintenance claimed. 
Savttnbav v. Lafoshmibai, 1 L. 12., 2 Bom., 573 , fol- 
lowed. Bax Kanku v. Bax Jadav 

[I. Xu B„ 8 Bom., 15 

(y) Slave. 

43 . Slave or chela.— Proof of 

deprivation of ordinary means of livelihood . — 
The fact of A., having been long supported by B., 
or of his having been purchased either as a slave or 
as a chela, will not entitle him to claim perpetual 
maintenance for himself and his heirs, especially 
where A does not show that he has been deprived of 
ordinary means of livelihood which he might other- 
wise have commanded, Nabain Dass v. Mahatar 
Chunk Bahadoob . , , 7W,R.j 137 

(h) Son. 

44 . Adult son. — According to the 

Hindu or Jain law, a father is not hound to maintain 
a grown-up son. Pkmohand Peparak o. Hulas- 
chand Peparak 

[4 B. X., R., Ap., 23 : 12 *W, R„ 494 

45 . Bight of son 

to maintenance out of impartible property. — Bight 
to partition • — A suit foi maintenance out of ances- 
tral estate by a Hindu son lies against Ins father 
where the property in the hands oi the latter is im- 
partible. Qucere, — Whether a like suit lies where 
the son might sue for partition. Himmatsinok 
Beokarsino v Ganpatsino . 12 Bom., 94 

46. ■ • 111 1 u: ■ JMl ai nt e n a no e, 

Bight of adult son to.— Bather mth no partible 
property . — If a Hindu father possesses practically 
no partible property, his legitimate son, though 
adult, suffering from no disability to inherit, is en- 
titled to maintenance from him. Ramchandra 
Sakhabam v. Sakhabam Gopal 

[I. I*. R., 2 Bom., 348 

.47. — y- Adopted son when adop- 

tion is invalid. — Period between adoption and 
possession of estate.— A Hindu whoso adoption is 
invalid is entitled to maintenance in his adopter’s 
family A son, whether adoptod or begotten, can 
claim maintenance of his father until put into pos- 
session of his share of the ancestral property Aya- 
vu Muppakar V . Nilaratcuxi Ammal 

[1 Mad., 46 I 
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nued. 

5, RIGHT TO MAINTENANCE— 

( h ) Son — continued . 

Adopted son w ben adoption, ia invalid 

— continued , 

48 . — Bight to main- 

tenance, Nature of — The adopted son of one whose 
alleged adoption has been held invalid can make no 
claim thiough Ins adoptive father to be maintained 
by the alleged adopter. The natural rights of a per- 
son adopted remain unaffected when the adoption is 
invahd. Qucere , — Whether a right to maintenance 
can descend as an estate, Bawani Sankara Pandit 
v. Ambabay Ammad . . , XAXad., 383 

(t) Son’s Widow, 

40 . — Claim on father-in-law.— 

Father and son living jointly . — A Hindu father and 
son lived joint in food and worship, hut separate in 
estate. Held that the widow of the son had no legal 
claim upon the father for maintenance, Rujjomonry 
33 Sibohundeb Muiliok . . 2 Hyde, 103 

50 . Son’s widow remaining 

chaste. — Bight to choose residence. — According to 
Hindu law, a son’s widow is entitled to mainten- 
ance so long as she leads a chaste life, whether she 
elects to live with her father-in-law or with her own 
relations. Koodee Monee I) area v. Tara Citan d 
Chuokeebutty . . . , 2W»E,, 134 

Ruttan Ciiand Shooeer v Huree Monee 

[5 W, R.j 225 

51 . Son’s widow residing with. 

her father. — Liability of father-in-law far mainten- 
ance . — A Hindu died possessed of no properly, but 
leaving a widow. On his death she left the house of 
her father-in-law, and wont to reside at her father’s 
house. Her father-in-law was not possessed of any 
ancestral property. Held that she could not sue hex" 
father-m-law for a sum of money on account of main- 
tenance. IviIETBAM'ANI I) AS I V. IvASINATH DAS 

[2 B. Iu R., A. C„ 15 
9 W. R., 413 : 10 W. R„ R. B., 89 

Umacharan Chowdhry v Nitambxni Debi 

[2 B. X,. B„, S. N., 11 
10 W. R., 359 

52. Son’s widow refusing to 

live with father-m-law,-- Bengal and Mitak- 
shara laws.—\h\dm the Bengal law, tho widow of a 
son who left no property cannot compel her father- 
m-law to make her a pecuniary allowance 1 m Uou of 
maintenance if she refuses to reside m his house ns a 
member of his family. But under the Mitalshara, 
the question is whether tho father and sou were joint 
in estate, and whether any joint estate was left by 
the son burdened with tho payment of such mainten- 
ance. IIema Kooereb v. Atoodkya Pkrshad 

[24 W, R., 474 

53. - — — ' Grandson — Mis- 

conduct of mother.— k widowed Hindu mother, who 
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5, EIGHT TO MAINTENANCE— rowfcwwed 
(t) Son’s Widow — continued 

Son’s widow refusing to live witli father- 
in-law — continued . 

refuses to dwell with her minor son in her father-in- 
law’s house, and sells her infant daughter in mar- 
riage to a low- caste person, thereby injuring the social 
position of her father-in-law’s family, is not entitled 
to recover maintenance on account of her son from her 
fathei -in-law. Manmahini Basi v Balak Chandra 
Pandit . . 8 B. L. R,, 22 : 15 W. R., 498 

54 , .. — - The refusal of a 

widow to live in her father-in-law’s house as one of 
his family does not disentitle her to maintenance. 
Visalatchi Ammab 0. Annassamy Sastry 

[5 Mad., 150 

55, — , — . Obligation of father-in-law 

to maintain son’s widow, — A Hindu father-in- 
law is legally bound to maintain his deceased son’s 
widow, notwithstanding that no piopcrfcy left by the 
son may have come into his hands. Where a father- 
in-law performs this duty in an imperfect mannei as 
by ill-treating the widow and turning her out of his 
house, the Civil Courts will award her separate main- 
tenance. UDARAM SlTARAM V. SONKABAI 

[10 Bom., 483 

50, Bight to maintenance as 

against a father-in-law where there is no 
family property,— A Hindu widow sued her father- 
in-law for maintenance for herself and her infant 
children It was found that the defendant held no 
ancestral property, and that the property winch he 
possessed was exclusively his own self acquired pro- 
perty field that they had no legal right to be sup- 
ported by the defendant, notwithstanding that they 
were m indigent circumstances Kalu v, Kashibai: 
alias Lakshmibai . . I. L. R., 7 Born,, 127 

(j) {Stepmother, 

57, Obligation of stepson to 

support stepmother .— Family property,— Un- 
der the Hindu law there is no legal obligation upon a 
stepson to support a stepmother independently of the 
existence m his hands of family property Bai Bata 
v Natha Gobindeae . I, L. R., 9 Bom., 279 

58. Stepmother and stepsister. 

— Liability of zemmdan property for , after parti- 
tion —A suit was brought foi maintenance by the step- 
mother and stepsistei of a zemindar to he paid out of 
the income of the zemmdan The defendant con- 
tended that a partition having taken place of all the 
paitible property of the family, and shares having 
been allotted to the defendant’s stepbrothers, the sons 
and brothers of the plaintiffs, the plaintiffs’ claim to 
maintenance was limited’ to the property of the de- 
fendant’s brothers, and the plaintiffs had no claim to 
maintenance against the defendant. Held that the 
defendant was liable to pay and contribute to the 
maintenance of the plaintiffs, not only out of the 


HINDU LAW-MAINTENANCE — conti- 
nued . 

5, EIGHT TO MAINTENANCE — continued. 

0 ) Stepmother — continued. 

Stepmother and stepsister— continued* 

partible property which he had obtained upon the 
partition, but also out of the income of the zemindaii. 
SlYANANANJA PeRHMAE SeTHURAYER V MEENAK- 
SHI Ammae .... 5 Mad., 377 

(h) Widow. 

59 , Nature of widow’s right. — 

Maintenance to widow not expressed nor denied by 
will — Gift of stndhim — The right to mainten- 
ance being one given to a widow by the Hindu law, 
that right cannot he taken away except by express 
language to that effect. A gift of stndhuu is not 
equivalent to a provision for maintenance. Joytara 
v , Eamhari Sirdar . I, L. R„ 10 Calc., 838 

00 . Widow, Bight of, to be main- 

tained.— A Hindu widow has a right to he treated 
with kindness and suitably maintained, Kamnath 
Roy Chowdhry », Arnbe Kaeby Bebia 

[W. R., 1884, 177 

61. — * — - Milakshar a 

laio,~~ Widow with sons — A Hindu widow has 
simply a right to be maintained out of her husband’s 
property by Mitakshara law, where there arc sons, 
Mkhbrban Sinchi 0. Sheo Koonwer 

[1 Agra, 106 

62. Destitute widow, 

— A Hindu widow, if destitute of the means of liv- 
ing, is entitled to maintenance from her Imsband’s 
relatives, although she may have shared her hus- 
band’s estate, and supported herself for a long 
period by trading. Bai Lakbhmi <?. Laic timid as 
Gobae Bas 1 Bom., 13 

03 , * — * — ■ — Joint ancestral 

property — It was held tlmt a Ilmdu widow* was 
entitled to bo supported out of the joint ancestral 
estate of the family of which her husband was a 
member. Lalti Khar v, Ganga Bishan 

[7N.W„261 

64. — Light of widow 

to maintenance from relations with assets of hus- 
band , — Although the relations of the husband of a 
Hindu woman, deserted by him, may not be under a 
personal liability to support hoi, yet, if they have 
property of the husband in their hands, his wife is 
entitled to be maintained out* of the husband’s estate 
to the extent of the proceeds of ono-tlnrd thereof. 
Ramabai 0. Trimbak Ganesh Besai 

[9 Bom., 283 

85. — — Lelatives of 

husband, — Ancestral property . — Mitakshara Law 
—Meld, by the Full Bench, that a Hindu widow is 
not entitled, under the Mitakshara, to be maintained 
by her husband’s relatives merely because of the re- 
lationship between them and her husband Her 
right depends upon the existence m their hands of 
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(Jc) Widow — continued* 

Widow, Bight of, to be maiutiuned— cara- 
timied. 

aneestial property. Heidi on the case being return- 
ed to the Division Bench, that the fact that the de- 
fendant m tins case was m possession of ancestral 
immoveable property at the death of his son and had 
subsequently sold such property to pay his own 
debts, did not give the son’s widow any claim to be 
maintained by him. Gahga Bai v Sita Ram 

[I. X,. B., 1 AIL, 170 

00 , Relatives of 

husband *— Ancestral property. — Widow voluntary 
ly living apart from husband's relatives. — -In the 
Island or Presidency of Bombay, a Hindu widow, 
voluntarily living apart from her husband’s relatives, 
is not entitled to a money allowance as maintenance 
from them if they were separated in estate from him 
at the time of Ins death, nor is she entitled to such 
maintenance fiom them whether they were sepa- 
rated or unseparated from him at the time of his 
death, if they have not any ancestral estate or es- 
tate belonging to him m their hands. The doc- 
trine, that m certain relationships and independent- 
ly of the possession of ancestral estate, maintenance 
is a legal and imperative duty, while in other re- 
lationships if is only a moral and optional duty, dis- 
cussed, Semble, — A Hindu widow, who has received 
a full shaie as and for her maintenance, cannot, 
when she has exhausted it, enforce from the relatives 
of her husband, or from the family estate, a further 
allotment, or a money allowance for maintenance. 
S , a Hindu widow, voluntarily living apart from her 
husband’s family, sued his paternal uncle, the near- 
est suivivmg male relative of her liusdand, for a 
money allowance as maintenance Held that such 
suit was unsustainable for either of the two follow- 
ing i casons, viz 1, that the defendant was se- 
parated in estate iiom the plaintiff’s husband at tlio 
tune of his death ; 2, that at the institution of the 
suit the defendant had not in his hands any ances- 
tral estate, oi any cstato which had belonged to the 
plaintiff’s husband Decisions of the Bombay Sadder 
Adawlat on tlio light to maintenance reviewed. Mm 
LaksJmi v. Zafchmdas Gf-opaldas , 1 Mom., 13; 
Chandrabhagabai v Kushinaih, 2 Mom., 323; and 
Timmappa v. Parmeshnamma, 5 Mom., A . C , 130 , 
disapproved. Ildar am Sitaram v. Sonhabai , 10 
Mom., 483, consideied. Ruygomoney Dossee v, 8Mb- 
chunder Mullich, 2 Hyde, 103 ; Khetramam Dan 
v, Kashinath Das, 2 M. L. R„ A. C., 15 ; and Qan-r 
gabm v. Sitaram, I. X. R., 1 AIL , 170, approved and 
followed. Savitbibai v. Ltjximibai 

[I. L. E,, 2 Bom., 573 

87* Relatives of 

hUsbanZ —Ancestral property . — In a suit by a 
Hindu widow against her husband’s brother for an 
allowance as maintenance and for the expenses of a 
pilgrimago,— Held (following the case; of Savi tri- 
bal v. Lmimibm, L L . JK„ 2 Mom,, 573) that the 
defendant was not liable, inasmuch as he was not in 
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possession of any ancestral property and had not 
recoivod any property from tho plaintiff’s husband. 
Apaji Chintamax v. Gunqabai 

[I, L. E., 2 Bom., 032 

08. ■ — » • — — Private agree- 

ment, JEjfect of, on right — Widow residing in family- 
house. — Waiver of right to maintenance. — A right 
to maintenance bequeathed to a person is not affected 
by any private arrangement entered mto by the 
members of the testator’s family, who arc liable to 
pay the [maintenance as a charge on the testator’s 
estate. A plaintiff, however, who has resided in and 
been supported by the family for twelve years after 
the testator’s death without claiming the maintenance 
bequeathed to her, is presumed to have waived her 
right. Ram Lai* Moqobj&e v. Taba Soonbbby 
Debia . . . . . W. B., 1804, 8 

09 . — Obligation of 

husband's brother . — Separation of widow . — Ueld that 
a Hindu widow is entitled to maintenance from her 
husband’s brother, whether separated oi not, notwith- 
standing the non-receipt by the latter of her husband’s 
assets There is nothing m the Hindu law to pio- 
vont the Couit, in its discretion, awarding a widow 
separate maintenance, J?oi mor decisions commented 
on. Timmappa Bhab v. Pakmebhtuamma 

[5 Bom., A* C.. 130 

70 . Widow leaving 

husband's house . — A widow’s right to maintenance 
does not cease on her leaving her husband’s bouse, 
SBKERAM BHUTBAOIIAEJEE V. PUDDOMOOkUKN 

Duma. 9 W. E„ 152 

71 . Widow leaving 

husband's house — A Hindu widow who, for no nn- 
pvopei pm pose, leaves her husband’s family, does not 
theieby forfeit hei light to maintenance, AilOLLYA 
Bhai Deuia v. Ltjokb.ee Mokee Debia 

[0 W. B., 87 

72. — — Widow leaving 

husband's house.— Where the maintenance of a 
Hindu widow was not made by her deceased husband 
dependent upon her living with lus family, she is 
entitled to it, notwithstanding she leave the house of 
his family and go to that of her 1 athor. S imxoMOYEK 
Dassee v , Gopatjl Lall Doha , Marsh., 497 

73. — Widow leaving 

husband's house , — Widow in needy eiremmtanem.— 
Semh le , — Separation from her husbamrs family does 
not deprive a Hindu widow of her right to claim 
maintenance from them, if she happens to be in needy 
circumstances. CnAx n u a r*t ag A mui v , Kashinath 
Vithal * . 2 Bom., 841 : 2nd Ed., 823 

74. — Widow leaving 

husband' s house and fam i (v .—Although the Hbastras 
m\mo on a Hindu widow the duty of living with her 
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deceased husbMid's relatives, the duty has been re- 
garded by the British Courts as a moral duty which 
they will not lend their aid to enforce, and of which 
the non-performance does not deprive the widoW of 
her right to inherit. By consent of the parties, and 
for the protection of the estate, which consisted of 
cash, the Court ordered the amount to be invested m 
Government promissory notes m the joint names of 
the widow and bi others of the deceased, and directed 
that the interest should be paid to the sole receipt of 
the widow, with liberty for her to apply to the Court 
to order a sale if any necessity aiose which would 
justify a sale under the Hindu law. Umkit Kowerbe 
v . Kidernath Ghosb . , .3 Agra, 182 

75. — — Widoio leaving 

husband's house and family . — Separate residence . — 
The widow of a coparcener in a Hindu family is not 
entitled to separate maintenance in the absence of 
special circumstances necessitating her withdrawal 
from the family and separate residence. Authorities 
on the subject reviewed. The widow of a coparcener 
is not m Bombay entitled, as in Bengal, to her hus- 
band's share to use at her discretion foi life. All 
she can strictly demand is a suitable .maintenance 
when necessary, and whatever is required to make 
such a demand effectual. Rango Vina yak I)ev v. 
Yamunabai. . , , I. L. R., 3 Bom., 44 

76. Might to select 

residence . — By the Hindu common law the right of a 
widow to maintenance is one accruing from time to 
time according to her want and exigencies. A sta- 
tute of limitation might do much harm if it should 
force widows to claim their strict rights and com- 
mence litigation which, but for the purpose of keep- 
ing alive then claim, would not be neeessaxy or desir- 
able In a suit brought by the widow against the 
eldest son for maintenance, it was pleaded that undei 
the w ill of the hu&band it w as a condition precedent 
to the plaintiff's light to maintenance that she should 
live under the same roof and m joint family with the 
defendant. It was further pleaded that there having 
been no demand and refusal of maintenance the plain- 
tiff had no cause of action, — Held that there was no 
condition m the will making the plaintiff's right to 
maintenance dependent upon her living under the 
same roof with the defendant, and that she was, 
therefore, left in the ordinary position of a Hindu 
widow, in whose case separation from the ancestral 
home would not generally disentitle her to mainten- 
ance suitable to her rank and position. Naeayan- 
eao Ramchandba Pant v Ramabai 

JX L. R., 3 Bom., 415 
• L. R., 6 I. A., 114 

77. _ — Might to select 

residence , — Separate maintenance , — A Hindu widow 
is not bound to reside with the family of her husband, 
and, if he were in union with them at the time of 
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his death, she is entitled to a separate maintenance 
where the family property is sufficiently large to ad- 
mit of an allotment of separate maintenance to her. 
Wheie, however, the plaintiff, a Hindu widow, was 
satisfied for several years with the maintenance, viz., 
R16 per annum, fixed m an agreement executed by 
her and the defendant, and where the family of the 
husband was large and the family property small, 
the defendant being willing to maintain hei m his 
house like the other membeis, the High Court de- 
clined to increase the amount, but gave the widow 
the light to elect between taking that sum and living 
separately, oi accepting the defendant's offer to re- 
ceive and maintain her in Ins own house m the same 
manner as the other members of his family. Ram* 
CHANDRA Visittfu RABAT V. SaOUNABAI 

[LL. R„ 4 Bom,, 281 

78. Might of a widow 

to maintenance , although living apart from her hus- 
band’s family, Hindu widow <1oob not forfeit her 
right to maintenance out of family property charge- 
able therewith by reason of non-residenee with the 
family of her huBband, except such non-residence be 
for unchaste or immoral purposes Where there is 
family property available for maintenance, it lies 
upon the parties resisting the claim to separate main- 
tenance to show that the circumstances are such as 
to disentitle the widow thereto, eg, t that she resides 
separately from her husband’s family for immoral 
purposes, or that the family property rs so small as 
not reasonably to admit of an allotment to her of a 
separate maintenance. ICastubbai a. Shivajieam 
Dev&xjena . . I. L. R„ 3 Bom., 372 

79. Mesidence in 

7msband’s family-house. — Unchastity . — A Hindu 
widow is not bound to reside in her deceased hus- 
band's family-house; and she does not forfeit her 
right to maintenance out of her husband's estate by 
going to reside elsewhere, unless she loaves her hus- 
band's house for the purpose of unehastity or for any 
other improper purpose. Pietiiee Singh v, Raj 
Roger . . „ . 12 B. L. R # , 238 

[20 W. R„ 21 
L. R., I. A., Sup. Vol., 203 

Affirming decision of Court below m 

[2 N. W., 170 

80. — Act XX/ of 

1850 — Unehastity, — Loss of caste . — Forfeiture of 
rights of property ,— Since Act XXI of 1850 came 
into force, more loss of caste does not occasion a 
forfeiture of lights of property. A Hindu widow 
entitled to a bare or starving maintenance under a 
decree made m a suit, brought by her for mainten- 
ance against the representatives of her deceased hus- 
band, is not to he deprived of the bandit vf that 
decree by the fact that she has, since ,* been 
leading an incontinent life. Lirthee Singh v, Rag 
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Rower, 12 B* L . B., 238 i 20 W . R. } 21 , distinguished. 
Honama v * Timannabhab , I. L. R., 1 Bom., 559 

81. * JTnchastity * — 

An unchaste widow is not entitled to a hare main- 
tenance, 1 Konama v. Timannaibhat, I. L . R. y 1 Bom,, 
559, followed, Valu v. Gang a 

£1. L, E., 7 Bom., 84: 

82. * — — Decree liable to 

be set aside or suspended for unchastity—A decree 
obtained by a Hindu widow declaring her right to 
maintenance is liable to bo set aside or suspended in 
its operation on proof of subsequent unchastity 
given by her husband’s relatives, either in a suit 
brought by them expressly for the purpose of setting 
aside the decree, or in answer to the widow’s suit to 
enforce her right. Vishnu Shambhog v. Man- 
jamma , , . X. L. R., 9 Bom., 108 

83. Charge on property for 

maintenance. — Sale of estate — A Hindu widow’s 
claim to maintenance upon an estate does not noces- 
sanly render the sale of the property subversive of 
her right ; for even if there be no other property out 
of which that maintenance can be derived, there is 
nothing to prevent her from suing to establish her 
right to make her maintenance a charge upon the 
property sold Anbnd Moyee Goopto v. Gopab 
Chunder Banerjee . . W. R,, 1864, 310 

84. Husband’s pro- 

perty —A wife is under the Hindu law, m a subordi- 
nate sense, a co-owner with her husband ; he cannot 
alienate his property, or dispose of it by will, in such a 
wholesale manner as to deprive her of maintenance. 
Held, therefore, where a husband in his lifetime made 
a gift of his entire estate leaving lus widow without 
maintenance, that the donee took and held such 
estate subject to her maintenance Jamna v. Maoiiul 
Sahu . , . . I. L. R., 2 AH., 315 

85. » — — , Husband’s pro- 

perty, — Gift of his property by a husband m fraud 
of his widow’s right to maintenance. — Nature of 
wife’s interest in her husband’s property. — Right to 
partition.— Transfer by her of her interest. — Release 
to her husband — Arrears and future maintenance a 
charge on property of deceased husband — A Hindu 
husband cannot alienate, by a deed of gift to Ins undi- 
vided sons by his Erst and second wives, the whole of 
his immovcablo property, though self -acquired, without 
making for his third wile, who is destitute and has not 
forfeited her right to maintenance, a suitable provision 
to take effect after his death After the husband’s 
death she is entitled to follow such property m the 
hands of her stepsons to recover her maintenance, 
her right to which is not affected by any agreement 
made i^hor with her husband in his lifetime A 
Hindu vHfe has no property or co-ownership in her 
husband’s estate, in the ordinary sense, which involves 
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independent and co-equal powers of disposition 
and exclusive enjoyment. Her right is merely an in- 
choate right to partition which she cannot transfer 
or assign away by her own individual act; and, un- 
less such right has been defined by partition or other- 
wise, it cannot be released by her to her husband. 
Narbadabai v. Mahadeo Narayan 

[I. L. R , 5 Bom,, 99 

88. - — — Husband’s pro- 

perty. — Charge on property ahenatedby heirs . —Held 
that the widow’s right to maintenance being a charge 
on the property forming her deceased husband’s 
estate, remains claimable out of tbe property, not- 
withstanding its alienation by the heirs, unless she 
bargains to forego it. Hbbra Lall v. Kousielaii 

[2 Agra, 42 

Tarunginbe Dassee v. Chowbry Dwarkanath 
Mussant . . . , 20 W. R., 196 

87. Liability of heir* 

— The heir who takes and becomes possessed of the 
estate of tbe deceased must be held to continue to be 
primarily responsible both in person and property, 
for the maintenance of the widow, even though he 
should have fraudulently transferred that estate, or 
otherwise have improperly vested it, and the widow is 
bound to look to the heir for her maintenance, and to 
claim it from him primarily rather than from the 
estate transferred or wasted, which may nevertheless 
he m the last resort answerable to her claim. Ram- 
churn Tewaree v. Jussoda Koonwbr 

[2 Agra, 134 

88. — Nature of charge, 

— The maintenance of a widow is by Hindu law a 
chaige upon the whole estate, and therefore upon 
every part thereof. It AM CHANDRA Dirshii 1 n. 
Savitbibai . . .4 Bom., A. <X, 73 

89. — — — — — - Ramil y property . 

— A Hmdu widow’s maintenance is a charge upon the 
family estate m whosesoever hands the estate may 
fall. Khurroo Misrain v. Jiioomuck Labe Dabs 

[15 W. R., 263 

t 00. — — — — — - — - "Family pro- 
perty, — Miiahshara law — Moveable ancestral pro- 
perty* — Property l > ah le for main ten mice — - Tnvmo ve- 
abie property purchased with pi ojiis.—Vwlv r the 
Mitakshara law moveable ancestial property which 
remains in the hands of a father, and has not been 
partitioned among lus sons, is to be regaulcil as a 
fund chargeable with the maintenance of those 
members of the family wh# under Hindu law have 
claims for maintenance on the undivided estate of 
the family. All ancestral property is, while it re- 
mains undisposed of and unpartitionod, charged with 
the maintenance of all persons who are entitled to 
maintenance from the estate. Immoveable property 
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purchased with the capital or profits of ancestral 
moveable propeity docs not retain the character of 
ancestial moveable pioperty, but those incidents 
attach to it which oidmauly attach to immoveable pro- 
perty acquired by and mhented from an ancestor. 
A Hindu widow with a minor son is as much entitled 
as a childless widow to maintenance. Where a hus- 
band dies living separate estates and also an un- 
divided share m joint family pioperty, the widow's 
maintenance should be met first out of the profits 
of the separate estates , but if these are insufiicient, 
there is nothing m the circumstance that the husband 
left separate estates which would dobai the widow 
from having recourse to the joint estate to meet the 
deficiency 8 hib Dai be v. Doorga Pbrbhad 

[4 N. W., 63 

01. - - — — — — - Right of widow 

to follow property into hands of purchaser. — Liability 
of heir —Under the Hindu law, pioperty purchased 
from the heir with notice that a widow is entitled to 
be maintained out of it, continues, while m the hands 
of the purchaser, to be charged with that mainten- 
ance. Before following properties from which she is 
entitled to obtain her maintenance in the hands of 
the purchaser, a Hindu- widow is not bound in all 
cases to attempt recovering her maintenance from the 
heir- at- law. Qolvck Ch under Bose v. Oiiilla 
Dayke 25W.B., 100 

92. -- - Suit for arrears 

of maintenance.— Charge on estate of husband in 
hands of coparcener. — In a suit by the widow of 
a one undivided brother against the survivor for main- 
tenance, on the question of past maintenance, — 
Held that the husband's estate m the hands of the 
survivor was that to which the charge attached, and 
that the husband's death was the period from which 
the Act of Limitations began to run against the claim. 
SUBBRAMANIA MUDALIAR V. KaLIANI AMMAL 

[7 Mad., 226 

93 . Widow's right to 

have maintenance charged on inheritance. — A Hindu 
widow entitled to maintenance may have the pay- 
ment thereof secured by a charge on part of the in- 
heritance in the hands of the heir. Mahalaesh- 
MAMMA V. VENKATAEATNAMMA 

[I. L. R„ 6 Mad., 83 

94. - — - Charge of ances- 

tral land encumbered with debt of family and redeemed 
with self- acquired funds by one member. — A Hindu 
widow is entitled to charge on account of her main- 
tenance a piece of land in the possession of her father- 
in-law (the defendant), which formed a portion of 
the ancestral property of tie family, and had been 
allotted on partition to defendant, encumbered with 
a mortgage-debt of the family to the full value, and 
which had, subsequently to the partition m the life- 
time of the plaintiff's husband, been redeemed by the 

II 
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defendant with self and separately acquired funds 

VlSALATCHI AMMAL V. ANNASAMY SaSTRY 

[5 Mad., 150 

95. Purchaser for 

value , and bond fide right of widow against —The 
maintenance of a Hindu widow is not a chaige on 
any ancestral property m the hands of a bond fide pur- 
chase from her late husband's successor any more 
than the payment of unsecured debts due by the 
family The pioposition m Ramchurn Tewaree v 
Jasooda Koonwe >% 2 Ag > a, 134 , that the liability of 
family pioperty, in the bands of a puiehasei, loi the 
maintenance of a widow, depends on the ability of 
her husband’s heir to support her, dissented fiom 
Lakbhman Ramchandra 0. Sarasvatibai 

[12 Bom., 69 

96. — How far main- 

tenance is a charge on husband's estate — Notice — 
As against one who takes as heir, a Hindu widow 
has a right to maintenance out of the property m his 
hands. She also has a right to maintenance out of 
such property in the hands of any one who takes it 
with notice of hei having set up a claim for mainten- 
ance against the heir. By the law of Bengal she has 
no lien on the property for her maintenance against 
all the world irrespective of such notice. Bhaga- 
bati Dasi v . Kanai Lall Mitter f 

[8 B. L. R., 225 : 17 W, R., 433, note 

JUGGERNATH SAWUNT V. OdHIRANBB NARAIN 

Koomaree . . . 20 W, R.* 126 

See Nistarini Dasi v, Makiiunlall Dutt 

[9 B. L. R., II ; 17 W. R., 432 

97. — Pien on estate of 

husband. — Notice of lien. — Pond fide purchaser — 
The lien of a Hindu widow for maintenance out of the 
estate of her deceased husband is not a charge on that 
estate in the hands of a bond fide purchaser irrespec- 
tive of notice of such lien. A Hindu widow, before 
she can enforce her charge for maintenance agamst 
property of her deceased husband m the hands of a 
purchaser from his heir, must show that there is no 
property of the deceased in the hands of the heir. 
Debts contracted by a Hindu take precedence of his 
widow’s claim for maintenance, and semble , that if a 
portion of his property is sold after his death to pay 
such debts, the widow cannot enforce her chaige for 
maintenance agamst such property in the hands of 
the purchaser. Qucere, — Whether a Hindu widow, by 
obtaining against her husband's heir a personal decree 
for maintenance unaccompanied by any declaration of 
a charge on the estate, does not lose her charge upon 
the estate. Adhiranee Narain Coomaey v Shona 
Males Pat Mahadai . L L. R., 1 Calc., 365 

98. Charge on estate 

in the hands of purchaser with notice. — Notice . — 
In a suit for maintenance brought by a Hindu widow 

4 i 
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against hoi lm,sban<T s brother, who was the solo sur- 
viving meniboi ot that husband's family, and against 
bond Jide purchasers for value fioiu him (the defend- 
ant) of cextam immoveable ancestral property of the 
family , — Held the mere eneumstance that such pur- 
chasers had notice of her claim is not conclusive of 
the widow's rights against the property m their hands 
If the pioperty were sold in order to pay debts (not 
inclined for minimal purposes) of her husband, or his 
father, or giandfather, or for the benefit of the un- 
divided family, or to satisfy a former decree obtained 
by the plaintiff herself against the same defendant 
foi maintenance, such sale would be valid against 
her, whether or not the purchasers had notice of her 
claim. Per West, J . — According to the Mitaksbara, 
sons must, from tho moment of their father’s death, 
be legal ded as sole owners of the estate, yet with a 
liability to provide foi the maintenance of their 
father's widow, and with a competence on the widow's 
pait to have the estate made answerable If tbo sons 
nuke a division of the estate, they must allot to their 
niotliei an equal share, and the same to any soilless 
widow of their father. The widow has no proprie- 
toislup m the estate before its partition, but she has an 
equity to a provision, which the Court will enforce to 
guaid hei against attempted frand. The debts of the 
deceased owner take precedence of tho maintenance 
of the widow. ♦ The estate is properly applied, m the 
■first instance, by the sons as managers m payment of 
such debts. By a sale of the pioperty the sons can- 
not evado a peisonal liability to piovide for the widow 
If a mothei, foregoing her claim to a separate provi- 
sion out of the paternal property, resides with her 
sons 01 stepsons, and is maintained by them, she 
must submit to their dealing with the estate. A 
liaiululent alienation foi the purpose of defeating her 
claims will not be supported, but the particular as- 
signee foi value at quires a complete title. In the case 
ol a widow oi an ordinal y coparcener as against the 
suiviving members of the punt family, hei claim 
being strictly to maintenance only, regulated by the 
circumstances of the joint family, it appears that, al- 
though she may liave her maintenance made a charge 
on the property, yet, if she should refrain from that 
course, she leaves to the coparceners an unlimited 
estato to deal with at their discretion and m good 
faith, II’ there is an ample estate left, out of which 
to provide for the widow, or, if knowing of a proposed 
sale she does not take any step to secure her own 
interest, no imputation of bad faith, or of abetting it, 
can be made against tbo purchaser of a portion oi the 
joint pioperty. ii the widow, on the other hand, is 
not accepting support from the coparcener, if she 
lives apart, and if tho estate is small and insufficient, 
it is tho vendee’s duty, before purchasing, to enquire 
into the reason for the sale, and not by a clandestine 
transaction to prevent the widow from asserting her 
right against the intending vendor. It is in this con- 
nection that the doctrine of notice becomes of import- 
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mice The knowledge of collateral rights created by 
agreement in equity frequently qualities those acquired 
by a purchaser. The widow's right to maintenance 
is a right maintainable against the holders of the 
anccstial estate m virtue of their holding no less 
through the opeiation of the law than if it had been 
created by agieement, and so when the sale prevents 
its being otlieiwise satisfied it accompanies the pro- 
perty as a buiden annexed to it m the hands of a 
vendee with notice that it subsists, though equity 
as between tho vendee and the vendor will make the 
property retained by the latter primauly answerable. 
Whether such a claim by a widow against tho estate 
of her deceased husband in the hands of a purchaser 
is enforceable or not, does not depend upon whether 
the remamdor of tho estate in tho hands of the heir 
has been exhausted What was honestly purchased 
is free from her claim for ever. What was purchased 
m furtherance of a fraud upon her, or with knowledge 
of a right which would thus he prejudiced, is liable to 
her claim from the first. Tho relations of the parties 
are determined once for all at the moment of the sale* 
There is no authority for tho doctnno which makes 
the claim of widows not entitled to a shaic of pioper- 
ty, in case of partition, a real charge on the inherit- 
ance, and ranks the claim of widows who are so en- 
titled as a mere moral obligation In all cases it is a 
claim to maintenance rneiely, not interfering (so long 
as it lias not been reduced to certainty by a legal t vans- 
action) with tho right of the actually participant 
members to deal with the property at their dun return, 
provided this dealing is honest and for the common 
benefit. The reduction of tbo number of surviving eo» 
parceneis to a single person makes no difference in 
the widow's legal position. The rights and obliga- 
tions of the original coparceners 'fall [at last to tho 
sole survivor. Tho widows must he maintained by him 
out of tho property, hut lie may still deal with the 
estate at Ins discretion m the absence of actual fraud 
or of a decree which has converted some widow's 
claim into an actual right %n re. The pm chaser from 
him takes a perfectly good title, and one which, if 
good at the time, cannot he impaired by subsequent 
changes in tho ciieumstanees of tho vcndoi’s family. 
Authorities on the subject of Hindu widow's mainten- 
ance reviewed. Lakshman Ba mo hand ha a, Hatva- 
I3HAM4BAI , . . I. It* B., 2 Born., 494 

See Daesttkhram MAHAHxriantAM u* LAimtniHAr 
Motiohand , . LL, B., 7 Bom,, 282 

99. — — —————— Charge on hus- 

band’.? estate*— Bond Jide purchaser for m(m with* 
out notice,— The maintenance of a Hindu widow 
is not, until it is fixed and charged on her deceased 
husband's estate by a # dom*e or by agreement, a 
charge on such estate which can bo enforced against 
a bondjflde purchaser of such estate for value with- 
out notice. When the maintenance of a Hindu wi- 
dow has been expressly charged on her husband's 
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continued . 

estate, a poition of such estate will be liable to such 
ehaige m .the bauds of a pui chaser, even if it be 
shown that the heirs to such estate have letamed 
enough of it to meet such cliaige, but such estate 
will not be liable if its tiansfei has taken place to 
satisfy a claim for which it is liable undei Hindu 
law, and which under that law takes precedence of 
a claim of maintenance Sham Lal v Banna 

[I. X,. R., 4 All,, 296 

100 . — Chaige for, on 

ancestial property . — Liability of ptiuhaset foi 
arrears of maintenance. — A deciee obtained by a 
Hindu widow for maintenance diieetod that ceitam 
ancestral property, which 2). and 8. had purchased, 
should be liable in their hands for the payment of 
the maintenance allowance Meld that the widow 
was not entitled, by virtue of such decree, to recover 
arrears of the allowance from JO. and S. personally, 
after such property had left their hands. Dhaeam 
Chand v. Janki . I, Ii. R,, 5 All., $89 

101. — *» Property sold in 

execution of decree for maintenance . — Subsequent 
suit to recover maintenance , and to follow property 
m hands of auction-purchaser — A Hindu widow's 
right to recover maintenance is subject to the right 
of a purchaser of a portion of the family estate for 
valid consideration, A. obtained a personal decree 
against B for maintenance , at the sale m execution 
of this deciee a portion of the family propel ty was 
sold and purchased by C. At this sale the widow 
gave notice that she claimed a right to recover main- 
tenance from the family pioperty. In a subsequent 
suit by A. against JB. and C to recover arrears of 
maintenance, A sought to follow the property m the 
hands of C. Meld that the fact of such notice be- 
ing given at the time of the auction-sale would not 
affect the rights of the auction-purchaser C., he hav- 
ing purchased at an auction- sale held under a decree 
obtained m satisfaction of a valid family debt, 
Sooeja Koeb v. Hath Botksh Singh 

[I. X., R„ 11 Calc., 102 

102. — — — 1 — — Maintenance , 

Bight to , out of confiscated property. — A Hindu 
widow hold not entitled to maintenance out of pro- 
perty belonging to her husband which had become 
forfeited to Government on his conviction for rebel- 
lion. GutfGA Baee v, Hogg 

[2 Ind* Jur*, N. S„ 124 

(l) Wim 

103. Wife's, right to mainten- 

ance. — Separate maintenance — Q-roundfor living 
apart from husband — Although by Hindu law a 
husband is bound to maintain his wife, she is not 
entitled to a sepaiate maintenance from him unless 
she proves that, by reason of his misconduct or by his 
refusal to maintain her in his own place of lesidencc 

II 


HINDU DAW— MAINTENANCE- eontt- 

nued 

5, BIGHT TO MAINTENANCE— continued 
(l) Wipe — continued 

Wife’s right to maintenance— continued. 

oi other justifying cause, she is compelled to live 
apart fiom him Sidbingapa v. Sidava 

[I. Ii. R., 2 Bom., 634 

104. Wife leaving 

husband’s house without sanction — Undei the Hindu 
law, a wife who, without her husband's sanction, 
leaves him to live with her own family, has no right 
to ask maintenance horn her husband Ivulla anes- 
sueee Debee v. Dwaekanath Stjbma 

[6 W. R., lie 

105. W r f/e leaving 

husband’s house without objection — When* a Hindu 
wife had left her husband's house and earned on an 
independent calling, and the husband did not object 
to the calling or give her notice to iofcmn, — Meld 
that as she was desirous of returning, and the hus- 
band declined to maintain her, she was entitled to 
maintenance. Nit ye Laha v. Soondakeis Dashed 

[9 W. R„ 475 

106 . Right of wife 

to. — Mmband’s second marriage.— A Hindu wife is 
not entitled to maintenance if she lemes her husband 
without a justifying cause. Tlio husband's marrying 
a second wife is not such justifying cause Where, 
thoi'efore, a Hindu husband married n second wile, 
and Ins ilrst wife thereupon left lum, — Mild that 
the first wife had no implied authonly to honow 
money for her support. Vibasvam2 Ohetti v A r- 
pasvami Chetti ... 1 Mad., 375 

107. Wife compelled 

to leave husband’s house on account of misconduct of 
husband. — A Hindu kept a Mabomedan mistress, 
and by such conduct compelled Ins wife undei her 
religious feelings to leave the house. She went and 
resided with her mother, and continued to live in 
chastity. Meld the husband was bound to give 
maintenance to his wife. Lala Gobind Pbasad v 
Dottlat Batti 

[6 I. L. R., Ap„ 85 . 14 W. R., 451 

108. Justification for 

wife leaving husband — Unkindness o ? neglect — 
Cruelty , — Criminal Procedure Code , 1872, s' 536 — 
Under Hindu law, mere unkmdness or neglect short; 
of cruelty would not bo a sufficient justification 
for a wile in leaving her husband's bouse Reference 
being had to the first Code of Criminal Piocedmy 
(XXV of 1861) and to the existing Code, X of 1872, 
section 530, unless a husband refuses to maintain 
his wife in his house, or has been guilty of acts of 
cruelty which would justify her m loaving his protec- 
tion, she is not entitled to maintenance while living 
apart from her husband. Sitanath Moore rioted 
v. Haimabutty Dabeb * 24 W. R., 377 

109. — Adulter es s 

living apart from her husband , — A Hindu adulteiess 
living apart from her husband cannot recover main- 
en&nce from him so long as the adultery is uncon- 

4 i 2 
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HINDU LAW— MAINTENANCE— cow 

nned 

5 RIGHT TO MAINTENANCE — confirmed. 

( l ) Wife — continued. 

Wife’s right to maintenance — continued, 

doned. Illata Savatri u Illata Narayan Nam- 
bedri ... .1 Mad.,372 

110. A woman di- 

vorced for adultery who had continued m adultery 
during her husband 9 s life, and in unchastity after his 
death, is not entitled to maintenance out of the pro- 
perty of her deceased husband according to Hindu 
law Mettammal v Kamakshy Ammal 

[2 Mad., 337 

111, * Ahyasantana 

law , — Liability of husband to maintain wife. — A 
female, who is a member of a family governed by the 
Ahyasantana system of law, living apart from the 
family with her husband, is not entitled to a separate 
allowance for maintenance out of the income of the 
family pioperty Semble, — The husband is bound to 
maintain his wife out of his self-acquired means so 
long as she continues to live with him Sebbe 
Hegadi v. Tonge . . .4 Mad., 190 

112, Say at wife . — 

Marriage , Validity of — Queers, — Whether a Sagai 
wife is entitled to maintenance. Jhubhoo Sahoo v. 
Jupoda Kooer . * . 17 W. R., 230 

113. Daughter's right, 

— Residence — Marriage expenses — Hindu embrac- 
ing Mahomedamsm — J, a Hindu, embraced the Ma« 
homedan religion and married a Mahomedan woman 
whom he took to live with him. At the time of his 
conversion he had a Hindu wife who, together with 
her minor daughtoi, now instituted a suit against him, 
ptaymg, (I) for an allowance by way of maintenance , 
(2) that the allowance might be fixed as a charge on 
specific property belonging to the defendant ; (3) for 
an ordei compelling the defendant to provide the 
plaintiffs with a separate house for their residence , 
and (4) that a sum of R4,000 might be awauled to 
them to defray the marriage expenses of the minor 
plaintiff, Held that the defendant ought not to bo 
compelled to provide residence for the plaintiffs, 
inasmuch as the allowance awarded to them should 
cover all such expenses as maintenance and house 
rent, and that the claim of R4,0G0 for the minor 
plaintiff's marriage expenses should he rejected, since 
it was not shown that any marriage expenses had 
been incurred or were at present required for her, and 
since if she lived to reach a marriageable age,' - the 
matter would then bo in the hands of her guardian. 
Held, further, that the right of the wife and daughter 
to be maintained out of the husband's and father’s 
property was undoubted, and that when the Court 
has made an order directing a sum to bo paid by way 
of maintenance, it has undoubtedly the power to 
ensure the enforcement of its order, and this could 
best be dona by fixing the allowance to bo a charge 
oh specific property. Jamna v, Machul Sahu, L L. 
R., 2 All., 315 ; Mamabai v. TAmbuk Qanesh Desai, 
$ Do m,, 283 , Sham Lai v, Banna , L l B., 4 All „ 
296, and Mahalakshamma Qaru v. Venkatacat - 


HINDU LAW— MAINTENANCE — conti- 

nued . 

6. RIGHT TO MAINTENAN C l^conli nued. 

( l ) Wife — continued. 

Wife's right to maintenance — continued, 

namma Qaru, I. L . R,, 6 Mad., 83, referred to* 
Mansha Devi v, Jiwan Mal 

[I. L. R., 6 All., 617 

114. — — - Woman lining in 

adultery, — Right to maintenance f rom paramour . — • 
A woman living in adultery formed a temporary con- 
nexion with a man by whom she had a son Held 
that she could not maintain a BUit for maintenance 
against her paramour, Sikki n, Vengatasamy 
Goenden . * , . .8 Mad,, 144 

115. — — — Woman marry- 

ing again in lifetime of husband, — Right to main- 
tenance . — Among the Sompara Brahmins a widow 
who has re-married in the lifetime of her first husband 
without his consent cannot be regarded as the lawful 
wife of her second husband, but she is entitled to 
maintenance as his concubine. Khemkor v. Umia- 
Shankar Ranohhor , . .10 Bom*, 381 

110. Charge on hus- 

band's estate. — Transfer of estate for payment of 
debts. — The bond fide purchaser for value of the 
estate of a Hindu husband, sold in order to satisfy 
the husband's debts, does not take such estate subject 
to the wife's maintenance, even if such maintenance 
is fixed and charged on the estate Jamna v. Machul 
Sahu, 1 L. R,, 2 All , 315 , and Sham Lai v, Banna, 
I. L . R., 4 All., 296 , referred to. Gur Dayal v 
Kaensila . . . I. L, R., 5 All,, 307 

117. Right of main- 

tenance against purchaser at sale for payment of a 
family debt . — Though the maintenance of a wife and 
children may in certain circumstances be a charge on 
the husband's property as against a purchaser, it is not 
so m a case m which the sale took place m payment 
of a family debt which it was the primary duty of 
the head of the family to pay Natohiarammal v. 
Gopalakeishna . . I. L. R,, 2 Mad*, 120 

HINDU LAW— MARRIAGE. 

Col* 

1. Infant Marriage, Theory op— , 2437 

2. Right to give in Marriage, and 

Com sent .... * 2437 

, S , Betrothal , • 2438 

4 s , Ceremonies ♦ 2438 

5. Validity or otherwise op Mar- 
riages 2439 

G. Legitimacy of Children « . 2442 

7. Restraint on, or Dissolution of. 
Marriage , . * , 2442 

See Cases under Hindu Law— Custom 
— Marriage, 

See Hindu Law— Guardian— Right of 
Guardianship * I, L. R., 1 All,, 549 
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HINDU LAW- M ARBI AGE— continued. 

See Hindu Law— Inheritance — Divest- 
ing- of, Exclusion from, and For- 
feitures of Inheritance— Marriage 

[I. L. B., 5 Bom., 682 

See Cases under Hindu Law— Widow 
-Disqualification— Re-marriage. 


1. INFANT MARRIAGE, THEORY OF. 

X. ■ ■ Infant marriages.— Presump- 

tion of age — Age of discretion — The foundation 
for infant marriages among Hindus is the religious 
obligation which is supposed to lie on paients to 
provide for a daughter, so soon as she is matures viro , 
a husband capable of proci eating children, the cus- 
tom being that, when that period ai rives, the infant 
wife peimanently quits her father's house, to which 
she had leturncd after thecelebiation of the marriage 
ceremony, for that of her husband The presump- 
tion, therefore, is, that the husband, when called upon 
to receive Ins wife for permanent cohabitation, has 
attained the full age of adolescence and also the age 
which the law fixes as that of disci etion. Jumoona 
Dassya v . Bamasundaui Dassya 

[I. L. B„ 1 Calc., 289: 25 W, B., 235 
I*. B., 3 I. A., 72 


2. RIGHT TO GIVE IN MARRIAGE, AND 
CONSENT. 

2. Bight of giving a way daugh- 

ter in marriage. — Delegation of authority , — - 
Though by the Hindu law no one but the father 
while he is alive can give his daughter in marriage, 
yet the fathei can delegate his authonty to another. 
Golamee Gopee Ghose v Juggessur Ghose 

[3 W. B., 193 

3. Guardian of 

daughters . — The plaintiff, the divided brother of the 
defendant's deceased husband, sued to obtain a de- 
claration of his independent legal right to betroth 
the infant daughters of his deceased brother by the 
defendant to persons of his own choosing without the 
interference of the defendant, and of her obligation 
to accept any persons whom he might select and pro- 
vide for the celebration of their marriages. Held 
that the exclusive right sought to be enforced by 
the plaintiff was not warranted by Hindu law, apart 
from the legal position and rights of the defendant 
as the guardian of her daughters and possessor of 
her husband’s property, which, however, presented 
still stronger grounds of objection to the plaintiff's 
claim. Namasevayam Pill ay v Annammi Ummal 

[4 Mad., 339 

4. A- Consent of guardian to 

marriage. — Effect of want of consent — The want 
of a guardian's consent will not invalidate a marriage 
otherwise legally contracted and performed with all 
the necessary ceremonies Mudoosoodun Mooker- 
jee v. Jadub Chunder Banerjea 

[3 W. B., 194 


HINDU LAW — M ARBIAG-E — continued, 

3. BETROTHAL. 

5 . Betrothal how far treated as 

marriage. — Semble } — That according to Hindu laitf, 
a betrothal is not to he treated as an actual and com- 
plete marriage. IJmed Kika v. Nagindas Naro- 
tumdas .... 7 Bom., O. C., 122 

6. Betrothal, Suit to enforce.— 

Ceremonies of betrothal — The plaintiff, on behalf of 
her infant son, sued the father and guardian of 
M. B to recover possession of M B„ alleging that 
M B had been betrothed to her son, and that, under 
the Hindu law, betrothment was the same as marriage 
and could not be repudiated, and that the defend- 
ant had, on demand, refused to give up M. B, 
The defendant pleaded, inter aha , that the betroth- 
meat had been repudiated, as the family to which 
the plaintiff belonged were guilty of female infanti- 
cide, and that it would be illegal, under the Hindu law, 
to enter into relationship with it. Held that as, 
according to Hindu law, a betrothment is effected by 
the bride and bridegroom walking seven steps hand 
in hand during a particular recital, and the contract 
is perfected upon their ai ri vmg at the seventh step, 
and may bo enforced by the husband on completion 
of the time, and as the evidence adduced did not 
show, nor was it alleged or pretended, that any be* 
trothment had been effected or perfected in the way 
above described, the suit was unmaintainable. Now- 
but Singh v, Lad Kooer . . 5 N. W., 102 

4 CEREMONIES. 

7. Boring of the e&rs .—Necessary 

ceremonies — Sudras, — The boring of the ears is not 
one of the ten initiatory ceremonies of marriage ; it is 
unnecessary even for a twice-born Hindu : and all 
ceremonies except that of marriage arc dispensed 
with in the case of fcJudras. Moneemothonatii 
Dey v . Aushootosh Dey . 1 Ind Jur., O. S., 24 

8. Ceremony of raaee Tbibaho. 

— Custom . — The question whether the ceremony of 
rasee bibaho was a part of the marriage ceremony 
during the continuance of which gifts to the bride 
came under the denomination of yantuka, was held 
in this case to depend on the custom of the district 
m the caste to which the parties belonged. Bistoo 
Pershad Burral v Radha Soondur Nath 

[16 W. B„ 304 

9. Ceremony of nandimukb or 

br idhi- shr adb.. — Restitution of conjugal rights , — 
Consent of lawful guardian.— Presumption of valid - 
ity of marriage. — Nonperformance of ceremonies , — 
The ceremony of nandimukh or bridhi-shradh is not 
an essential of Hindu marriage, nor would the want 
of consent by the lawful guardian necessarily invalid- 
ate such marriage. In a suit for restitution of con- 
jugal rights the fact of the celebration of marriage 
having been established, the presumption, in the 
absence of anything to the contrary, is that all the 
necessary ceremonies have been complied with, 
Brtndabun Chundra Kurmoxar v Chundra 
Kurmokar . . I. L. B„ 12 Calc., 140 
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HINDU DAW— MARRIAGE — oonti med. 

4 0 E K EM ON IES — continued. 

10. Consummation ceremony,— 

Maniage . — Consummation * — According to Hindu 
law, a marriage ‘between Brahmans ib binding al- 
though the consummation ceremony or consummation 
nevei lakes place Administrator General, Mad- 
eas v Anandachari . I. X*. R., 9 Mad., 466 


5 VALIDITY OR OTHERWISE OE 
MARRIAGE. 

11 . Marriage between persons 

of different castes, — Custom — The general Hindu 
law being against a marriage between persons of dis- 
tinct castes (e g , Domes and Harees), local custom 
can alone sanction it. Mebaram Nxjdial v Tha- 
nooram Bamdn , , * 9V.E,, 552 

12. Sttdras , — Cus - 

iom — Per Mitter, tL— -Marriage between parties 
in different subdivisions of the Sudra casto is pio- 
hibited unless sanctioned by any special custom, and 
no piesumption m favour of the validity' of such a 
maniage can be made, although long cohabitation has 
existed between the parties. Per Mark by, J — 
Queers , — Whethei theieis any legal restriction upon 
such a marriage. Naraina Dhar v Ratoiab Gain 

[I. L. R., 1 Calc., 1: 23 W . R., 834 

13. 1 Marriage of widow with 

husband’s brother.— Jats in North-Western 
Provinces — Among the Jats of the North-Western 
Provinces kurao duieecha, or the marriage of a 
widow with the* brother of a deceased husband, is 
common and is recognised as lawful, and the children 
of such marriage are legitimate and entitled to in- 
herit an equal share of the estate of their lather as 
his other sons Poorunmitbr v. Toobsee Ram 

[3 Agra,, 350 

14. Asura form of marriage. — 

Nagar Vi&sa Vania caste — Pah, Gioing of — The 
Hindu law, at least as evidenced by usage, though it 
permits the Asura form of marriage among the mer- 
cantile and servile classes, does not piolnbit to those 
classes the more approved forms of marriage The 
form of marriage m use among the Nagar Vissa sec- 
tion of the Vama caste corresponds to one or other of 
the appioved forms, and not to the Asura, and the 
giving of palu does not constitute a purchasing of 
the bride. In the goods or Nathibai Jaikison- 
das Oopabdas v , Harkisondas Htjlbochandas 

[I. Xi* R„ 2 Born., 9 

15. Hindus of Phan- 

dan and other inferior castes, —Amongst Hindus of 
the Bhandan and other inferior castes, the Asura 
form of mai riage (probably derived from a form in 
use amongst the inhabitants of Hindustan before the 
introduction of the Brahmamcai religion) is more 
customary than the four approved forms of marriage. 
The principal characteristic of the Asura form is the 
giving by the bridegroom of dez, or a money pay- 
ment, to the father of the bride. Vijiarangam v. 
Lakshhman * , 8 Bom,, O, C„ 244 


HINDU LAW— MARRIAGE— continued. 

5, VALIDITY OR OTHERWISE OE 
MARRIAGE— continued. 

16. — — Marriage by gandharp ” 

form. — Legitimacy of children.— Held that a mar- 
riage by the “gandharp 33 form is nothing more 
or less than concubinage, and has become obsolete as 
a form of maniage giving the status of wife and 
making the offspring legitimate. Bhaoni v Maha- 
raj Singh . « . I. L. R., 8 AIL, 738 

17. - Custom of Tip- 

pet ah. — According to the law and custom of mar- 
riage prevailing at Tipperah, the Rayah can legiti- 
matise his children born of a kachooa by going 
through a marriage ceremony with the mother. As- 
suming that no marriage ceremony is necessary to 
institute a gandharp marriage, mere cohabitation, 
without any intent and mutual agreement to enter 
into a binding contract of marriage, is not sufficient, 
Chtjokrobhitj Thakur v. Beer Chunder Joor- 
raj 1 W, R., 194 

18. Marriage between legiti- 

mate children of lUegitimate parents* — Ille- 
gitimate children — Sudras — According to the Hin- 
du law prevalent in Madras, legitimate children of 
illegitimate paients of the Sudra caste can contract 
legal and valid mai i uges The mai ri.ige between per- 
sons of different sections of the Sudra caste is valid 
and legal Inderan Vabungyptjby Tayer v. Rama- 
swamy Pandia Taver 3 B. L, R., P. C,, 1 

[12 W. R , P. C., 41 : 13 Moore’s I. A., 341 

Affirming S C. in Pandaya Tebaver v Firm 
Telayer . * . * 1 Mad,, 478 

19 . Pat marriage. — Marriage 

among Mah'attas, — Inheritance — Sons of twicc- 
marrted woman .— The custom of Pat mamage among 
the Mahrattas, and Natra amongst the inhabitants 
of Guzcrat, referred to, and the authorities bearing 
on the subject considered and discussed. The sons of 
a Punarbhu (twico-marned woman) by a duly-cmi- 
tracted Pat mamage, — i.e,, m accordance with the 
custom of the caste, — are legitimate, and, as to the 
right of inheritance and extent of shares, rank on a 
par with the sons by lagna marriage. Kaki v 
Govinda Walad Teja , I. L, R., 1 Bom., 97 

20. Polygamy. — Pro Idh lion against 

plurahig ofwiim. — Semble , — The prohibition against 
a pluiahty of wives, save under certain circum- 
stances, is merely directory and not imperative. 
VlRASVAMI CilETXI V APPASVAMI ChKTTI 

[1 Mad., 375 

21. Sagai marriage, — Custom — 

A man who is a member of the llulwaee caste may 
contract a marriage m the sagai form with a widow, 
even if ho has a wife living, provided, m the latter 
case, that ho is a childless man. Qiucre , — Whether 
a married woman may not contract a sagai mar- 
riage, notwithstanding that her husband is living, if 
the punehayet has examined the ease, and reported 
that her husband is unable to support her. Kabby 
Churn Shaw t?. Dukrkk Bibee 

[I. L, R., 5 Calc., 692 ; 5 a L. R., 505 
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HINDU LAW-MARRIAGE— co»<i»a<j<X 
5 VALIDITY OR OTHERWISE OP 
MARRIAGE — contained 

22. Sagai and Shunga mar- 

riages. — Widow re~mamage — Custom — A, became 
a childless widow m the lifetime of her father She 
afterwards contracted a Sliunga mamage, and by this 
marriage she had two sons. On the death of her 
father, A *s claim to succeed to his property as his heir 
was disputed. It having been pioved that the re- 
man lage of widows was customary amongst the No- 
mosudras, the caste to which the paities belonged, — 
Meld that such a custom was valid, and that A. was 
entitled to succeed as heir to her (father, undei the 
Hindu law Hurry Churn Dass v, Nimai Chand 
Keyal 

[I. L. R., 10 Calc., 138 ; 13 C. Xi. R., 207 

23 . Re-marriage . — Presumption of 

legality of marriage, — Act XV of 1856 — X sued for 
possession of certain immoveable property as the 
widow and heiress of a Hindu, a Gam Rajput, and 
governed by the law of the Mitakshara, alleging linn 
to have been at the time of his death separate from 
the other members of his family. The suit was dis- 
missed by the lower Appellate Court, on the grounds 
that the plaintiff at the time when her connection 
with the deceased began was the widow of one of his 
cousins, that, according to the custom of the caste, 
the marriage of a widow with a relative of her hus- 
band was invalid; and that consequently the plaintiff 
could not be considered the lawfully-married wife of 
the deceased, and entitled as such to the inheritance 
of his estate. Meld that the plaintiff having in the 
Erst Couit given evidence to show that she was mar- 
ried to the deceased and that her two infant daughteis 
were the offspring of that marriage, and, looking to 
the provisions of Act XV of 1850, the presumption 
was m favour of the legality of such marriage until 
the contrary was shown, — i e , until the defendants had 
established that, according to the custom of the caste 
of Gain* Rajputs, the marriage of a cousin with his 
deceased cousin’s widow was prohibited, Lachman 
Kuar 'o, Murdan Sing-h . I, Xi. R,, 8 All., 143 

2 4 . j Re-marriage in 

husband’s lifetime without his consent, — Sompma 
Brahmins — Among the Sompura Brahmins a widow, 
who has re-married m the lifetime of her first hus- 
band without his consent, cannot be regarded as the 
lawful wife of her second husband, but is entitled to 
maintenance, as his concqbme, from his property. 
Qucere, — Whether consent of her first husband would 
have rendered the second marriage valid. Khem- 
kor v . Uaeiashankar Rancjhhor . 10 Bom., 381 

25. • Lmgaits, — De- 

sertion of wife — According to custom obtaining 
among the Lmgaits of South Canara, the re-marriage 
of a wife deseited by her husband is valid, Vira- 
sangappa v . Rudrappa . X Xi. R,, 8 Mad., 440 

20. Karao marriage. — Jats,-~ 

Bight of children . — -A “ Karao ” marriage among the 
Jats is valid, and the offspring of such a union are 
entitled to inherit. Queen v. Bahadur Singh 

[4 N. W„ 128 


HINDU LAW — MARRIAGE — con tumid 

5. VALIDITY OR OTHERWISE OF 
MARRIAGE — con tin ucd 

Karao marriage — continued 

27. ■ — — Lodh caste — ■ 

Consent of bi otheikood . — The custom of “K.uao” 
mamage is prevalent among the Lodh caste, but m 
the lifetime of a wife by a legulai mamage it can 
only take place with the consent of the biotbeiliood 
Kesharee v. Jamardhan , . 51. W., 94 

G. LEGITIMACY OF CHILDREN. 

2S. Procreation before mar- 

riage. — Legitimacy of clnhLtn — Undei Hindu law, 
it is not neeeasaiy, m ordei to lentlei ,i tluld h Ulti- 
mate, that the procreation as well .is tlm bulb should 
take place after mamage Oouau appa Cuktty v 
An mm in or Collector of Tuu immopolv n LE- 
TT AM ANT. PEDDA AMANl V ZhiMINDlK OP MARUN- 


GAPUU 14 B. L. R„ 115 * 21 W. R , 358 

LI*. B., 1 L A., 268, 282 

29. Presumption of legitimacy. 


— Treatment of child by father as legitimate — A 
mamage de facto being established and supported by 
recognition by the deceased zemindar of the children 
of the marriage as legitimate, the very strongest evi- 
dence will be required to show that the law denied to 
such children their presumable legal status on the 
ground of their mother’s incapacity to contract a. mar- 
riage. The legal presumption m tavoui of a ilnld 
who was born m Ins father’s house oi a moihei lodged 
and apparently treated as a wife, who was tieated 
as a legitimate child by lus iathoipand whoso legiti- 
macy was disputed alter the father’s death, was a 
sale and proper one to be made, and the opposing 
ease had not, as it ought to have been, stiuUy 
proved. Ram am AN! Ammal v, Ktjlatjtuai Nau- 
ohear , 17 W, R„ 1 : 14 Moore’s I. A., 346 


7, RESTRAINT ON, OR DISSOLUTION OP, 
MARRIAGE 

30. Injunction to restrain mar- 

riage pending suit.— Medical examination — im- 
potency , — In a suit against a Hindu who had been 
ontcasted foi offering his daughter m mamage to an 
old and impotent man, the Corn t granted an injunction 
to restrain the marriage pending the suit, and hold 
that the lower Courts propel ly ictused to cause the in- 
tended husband m this case to be medically examined as 
Id his alleged nnpoteney, he not being a paity to the 
suit, and there being no provision of law aut housing 
such a procedure, Kanahi Ram v Riddya Ram 

[I. L. R., I All, 549 

31. Loss of caste, Effect of, on 

marriage tie.— Caste, Question of — While the 
Courts have generally accepted the decisions ol pio- 
perly- constituted punchayets on questions of caste, 
they have accepted them subject to the qualification 
that the decision of the punehayet does not estop the 
Courts from enquiring into the civil rights of any 
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7. RESTRAINT ON, OR DISSOLUTION OP, 
MARRIAGE — continued. 

Loss of caste, Effect of, on marriage tie 

— eonti nucd 

member of the caste, and securing to him the enjoy- 
ment of such rights, if he be found not to be pieeluded 
from the enjoyment of them by the shastras or the 
particulai usages of his caste. It would be extremely 
inconvenient to hold that by a deprivation of caste, 
which may be temporary, a member of a caste loses 
his marital lights, so as to confer on his wife the 
power of eonti acting a second marriage. It is a 
general principle of Hindu law that the degradation 
of the husband from caste does not dissolve the mar- 
riage tie Bisheshue v. Matagholam 

[2 3ST. W., 300 

See, however, Sinammal v. Administrator 
General of Madras , I. L, R., 8 Mad., 169 

32 . Change of religion.—!)? wree. 

— Degradation — Death of husband while outcast . — 
Dissolution of marriage — Suit by widow to recover 
husband’s estate . — In 1850 K married S., both being 
Biahmms AT subsequently became a convert to 
Christianity In 1881 K died and S claimed his 
estate Held that, according to Hindu law, K. 
died an outcast and degraded, and that, as his de- 
gradation was unatoned for, the marriage became 
absolutely dissolved, and no right of inheritance re- 
-named to S SlNAMMAL V. ADMINISTRATOR GENE- 
RAL oe Madras . . I. L. B., 8 Mad., 169 

33 . Divorce. — Destitution of conju - 

gal rights, Suitfoi — Custom —Where a Hindu hus- 
band sued his wile for restitution of conjugal rights, 
and the defendant pleaded divorce, it was held that, 
though the Hindu law does not contemplate divorce, 
still in those districts where it is recognised as an 
established custom, it would have the force of law. 
lfUDOMEE DOSSEE V JOTEERAM KOLITA 

[I. L. R., 3 Calc., 305 
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1. Requisites eor Partition . . 2444 

2. Property liable to Partition . 2453 

3 Partition of Portion oe Property . 2455 
4. Right to Partition— . . . 2457 

(a) Generally .... 2457 

(b) Daughter . . 2458 

( c ) Grandmother .... 2458 

(d) Grandson 2458 

(e) Minor .... 24&9 

(/) Purchaser from Widow . . 2459 

(ff) Son . . 2459 

(h) Son-in-law of Lunatic . . 2462 

{«) Widow 24 62 

(j) Wife 2464 

$ Shares on Partition-— . . . 2465 

(a) General Mode of Division , 2465 

(b) Adopted Son . 2465 

(c) Daughter 2466 

(d) Grandmother .... 2466 
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(e) Member acquiring fresh Pro- 



PERTY «... 

. 2407 


(/) Mother . 

. 2468 


(g) Widow .... 

. 24,69 


(h) Wife 

. 24,70 

6 

Right to account on Partition 

. 24,71 

7 

Effect of Partition, 

2472 


8. Agreements not to Partition and 

Restraint on Partition . . 2472 

See Decree — Form of Decree— Parti- 
tion . I. L. R , 4 Bom., 494 

See Hindu Law— Alienation — Aliena- 
tion by Father. 

[I. L, R., 11 Calc., 396 

See Hindu Law— Custom— Primogeni- 
ture . I. L. R„ 10 Bom., 598 

See Hindu Law— Endowment— Creation 
of Endowment . L L. R„ 4 Calc., 50 

See Cases under Hindu Law— Joint 
Family— Presumption and ownus 
of proof as to Joint Family. 

See Cases under Hindu Law— Joint 
Family— Nature of Interest in Pro- 
perty. 

See Hindu Law— Maintenance— Right 
to Maintenance— Mother, 

[I. L. R., 13 Calc., 338 

1 . REQUISITES FOR PARTITION. 

1. Necessaries to create parti- 

tion. — Definition of shares '—Independent enjoy- 
ment. — Under the Hindu law two things at least are 
necessary to constitute partition . the shares must be 
defined, and there must be distinct and independent 
enjoyment. Sheo Dyal Te wares v * Judoonath 
Tewaree. Sheo Dyal Tewaree v. Bishonath 
Tewareb. Shib Dyal Tewaree v . Bishonath 
Tewaree Judoonath Tewaree v . Bishonath 
Tewaree 9 W. R,, 61 

2. Evidence of partition. — Par- 

tition without actual division — Under the Mitak- 
shara law theie may be a paitition m estate without 
any actual division of the lands into parcels, and al- 
lotment of those paicels to the different shaiers to be 
held by them m severalty Josoda Koonwar v. 
Gourie Byjonath Sohae Singh . 6 W. R., 139 

Lalla Shreepeeshad v. Akoonjoo Koonwar 

[7 W. R., 488 

Hurdwar Singh « Luohmun Singh 

[3 Agra, 41 

Ublukh Rai v. Sheo Nundun Singh 

[3 Agra, 80 

Muhesh Doobey v Kishun Doobey 

[1 JST. W„ Ed. 1873, 42 

Badaruth Tewary v Jagarnath Dass 

[I H. W., Ed. 1873, 75 

SOBHA KOOEREE V. IIUEDSY NaBAIN MOHAJUN 

[25 W. R., 97 
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1. REQUISITES FOR PARTITION— continued. 
llvidence of partition— continued. 

3, Intention to di- 

vide — partition without dims ion $y metes and 
hounds , — An actual partition by metes and bounds is 
not necessary to render a division of undivided pro- 
perty complete. But when the members of an undi- 
vided family agree among themselves, with regard to 
particular property, that it shall henceforth be the 
subject of ownership in certain defined shares, then 
the cbaiacter of undivided propeity and joint enjoy- 
ment is taken away from the subject-matter so 
agreed to be dealt with, and each membei thence- 
forth Las m the estate a definite and certain share 
which he may claim the right to receive and to enjoy 
in seveialty, although the property itself has not 
been actually severed and divided. Appooyxer v. 
Rama Subba Aiyan 

[8 W. R,, F. C., X: 11 Moore’s I. A., 75 

4. — < — Declaration of 

intention to divide, — Partition without division by 
metes and bounds Quaere , — Is a mere signification 
of intention on the part of a joint Hindu family 
sufficient to constitute a separation without an actual 
partition by metes and bounds ? Sapabaet Pershad 
Sahoo v, Dote Ali Khan. Phoolbas Kooer v . 
Labi. Juggessur Sahi. Bikramjeet Lall v. 
Phoolbas Kooke. Ram Dhyan Koonwae v, 
Phoolbas Kooer . . . 14 W. R„ 340 

Review of S. C, rejected . * 18 W. R., 48 

6. * Declaration of in- 

tention to divide . — According to Hindu law, the 
declaration of an intention to become divided m 
estate amounts to a valid separation, though not 
iir .mediately perfected by an actual partition of the 
estate by metes and hounds. Vato Koer v. Row- 
bpttn Singh , , . .8 W. R., 82 

8. — Intention of par- 

ties , — In ascertaining whether property once joint 
ha? become divided and separate, regard must he had 
to the act and intentions of the co-sharers, hut when 
the character of the property has once been ascer- 
tained the law fixes the course of succession. A par- 
tition between surviving co-sharers and the widow of 
a deceased co- sharer may operate as a complete sev- 
erance of the joint property. Ram Peeshad v. 
Chainebam . . 13ST. W., 11: Ed 1873, 10 

7. — - — — * — — * Arrangement by 

deed to effect separation , — An arrangement contain- 
ed in a deed duly executed by the members of a joint 
Hindu family, to effect a separation of the property, 
is sufficient pnmd facie evidence of a valid separa- 
tion under Hindu law, and in such a case an actual 
division by metes and bounds is not necessary. 
Kulponath D/ss v, Mewah Lall . 8 W. R., 302 

8. — — Agreement to di- 

vide property,— Intention of parties . — As regards the 
joint property of a Hindu family, there may be a di- 
vision of right and interest, which will operate to 
change the character of the ownership from joint to 
separate, although it may not he intended at once to 


HINDU LAW — PARTITION— co ajkwwed 

1. REQUISITES FOR PARTITION — continued. 

Evidence of partition— continued. 

perfect it by an actual partition by metes and 
bounds; and therefore the agieement of a family to 
divide the proceeds of the joint property among its 
members in definite shares, with the intention that 
each should hold his allotted share m severalty, severs 
the joint interest, and extinguishes the rights spring- 
ing from united family ownership Ramkissen 
Sing v. Sheonundun Sing . 23 W. R., P. C., 412 

S. C. m High Court 

[9 B. L. R., 310, note : 16 W. R., 142 

9. —Agreement for par- 

tition, — Mitalcihara law, — Onus pr oh and i — Accord- 
ing to the Mitakshara, an agreement fox a pai tition, 
although not earned out by actual piutition oi the pro- 
perty, is sufficient to constitute a division of the 
family, so as to entitle the widow of a deceased 
brother to succeed to his share of the ancestial pro- 
pci ty in piefercnee to tbe surviving hrotheis The 
fact of the family having separate house and field is, 
according to the Mitakshara, sufficient ovidonce of 
partition. The onus of proving re-umon is upon the 
party pleading that there has been a re-umon after 
partition, Svraneni Venkata Gopala Narasimha 
Roy v, Sitraneni Lakshmi Venkama Roy 

[3 B. L. R„ F.,C., 41 : 12 W. R., P. C., 40 
13 Moore’s I. A., 113 

Confirming decision in Court below Suraneny 
Lakshmy Venkama Row v, Saeaneny Venkata 
Gopala Nabasimha Row . 3 Mad., 40 

10. — ■ — — Agreement to hold 

separately, — To effect a partition oi ancestial pio- 
perty there must be, in the absence of division by 
metes and boundaries, at any rate an agreement that 
each party interested shall henceforth enjoy the pro- 
duce of a certain definite share of the joint property. 
Ashabai t). Tyeb Haji Rahimttjlla 

[I. L. R., 9 Bom., 115 

XI. — — Unequivocal act 

or declaration of intention to separate — Suit for 
declaration of right by one member of joint family — 
Though partition by metes and bounds is not necessary 
to effect a separation of a joint Hindu family, there 
must be some unequivocal act or declaration on the , 
part of the family of their intention to be separate. 
Held that a suit for declaration of his right by one 
of the members, without stating that he asked for a 
'divided or undivided share, was not a sufficient decla- 
ration of such intention. In re Phhl Koebi alias 
GhinaKoeri , . 8 B, L. R., 388, note 

S. C Debi Pershab v. Phul Koebi alias 
Ghina Koebi . ♦ , 12 W. B., 510 

Muktakasi Debi v. Ubabati 

[8 B. L. R* 398, note : 14 W. R., 31 

12, Held on the evi- 

dence that there was sufficient evidence that the 
family bad separated. In be Nowlakhu Ktjnwari 

J [8 B. L. R , 389, note 
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S C CirtNTAJTUN Singh; Chowdiiry v. Now- 
iiAiaur Kunwari . 13 W. R., 469 

In bis Samandea Kunwar 

[8 B. L. R., 390, note 
S C. Sumundra Koonwar v Kalee Churn Singh 

[13W.R., 199 

In be Purnamasi Dayi . 8 B, L. R., 395, note 

13. Separate appro- 

priation, holding, and enjoyment — Mitakshara law . 
— Minor — Joint family — Where theie was a sepa- 
rate appropriation, as well as a separate holding and 
enjoyment of distinct shares, it was held sufficient to 
constitute a legal partition tinder Mitakshara law, 
following Appovier v, Hama Subha Aiyan (11 
Moore's L A , 75) The fact of one of the members 
of the family being a minor is not sufficient to render 
the partition invalid, piovided the mteiosts of the 
minor aie properly represented as by a manager ap- 
pointed under section 12, Act XL of 1858 Eveiy 
member of a joint undivided family has a right to de- 
mand a partition of his own shaie Dewanti Kun- 
wab v Dwarkanath . 8 B. L. R., 363, note 

[10 W. R., 273 

14. Mitakshara law . 

-—Deed deviating each member entitled to definite 
shaie of property — By a deed of sharakatnama tho 
members of a Hindu family, governed by the Mitak- 
shaia law, declaied that each of the membeis was en- 
titled to a definite fractional part of the whole estate. 
Held that this was not sufficient to constitute a valid 
partition accoiding to the Hindu law. Appoovier v< 
Hama Subba Ai yan, 11 Moore's I A ,75 , and Sura - 
neni Venkata Gopala Nara&hma Hoy v. Surcmem 
Lakshm Venkama Hoy, 13 Moore's I A., 113, dis- 
tinguished In the matteb or the petition op 
Phuljiiaei Kooer' 

[8 B L. R„ 385 : 17 W. R., 102 

15. Agreement to se- 

pai ate — Appi opnaiion and i ecogmhon of separate 
holdings — To constitute property sepaiate propeity, 
it is not necessaiy that a division should be made by 
a revenue officer, nor is it necessary that the estate 
itself should he partitioned in accordance with a pii- 

, vatc agreement of the co-sharers by metes and bounds 
It is sufficient that the co-sharers hold recognised 
shares, the profits of which shares thoy soveially en- 
iov andappiopnate Jeonee ». Dhurum Kooeb 

* [3 1, W., 108 c 

Mohboo Koeree ©. Gunsoo Koeree 

[8 W. R., 385 

Munsoorooddeen v, Mahomed Bufdae 

[23W.R., 259 

10. — - Construction of 

feed. — Intention of parties — Alteration of status 
of parties —In all cases of division of joint property, 
not carried out by a partition by metes and bounds, 
the question whether the status of the family has 
been thereby altered is a question of intention of the 
parties, to be inferred from tho instruments which 


HINDU LAW— PARTITION-co»«i»«tfrf 

1. REQUISITES FOR PARTIT ION —conti nued. 

Evidence of partition— continued. 

they have executed and the acts which they have done 
to effect such division, An ikramama, which did not 
recite a previous status of indivision, and did not in 
terms declare that the parties thereto should thence- 
forth be an undivided family, was construed, neverthe- 
less, to mean that the parties would thenceforth hold 
and enjoy the pioperty, which was the subject of it, 
m severalty. Dooega Pershad v. Kundun Koo- 
war . . 13 B. L. R., 235 : 21 W. R„ 214 

[L. R., 1 1. A., 55 

S, C in High Court, Lalla Mohabeer Pershad 
v. Kundun Koowar . , 8 W. R,, 116 

17. Deed of settle- 

ment. — Joint carrying on of business. — Separation of # 
interest — Where four joint sharers made a deed by 
which they were entitled to the lands and profits of 
tho kothi in equal fourth shares, and they were 
each in possession of one-fourth share of the lands, 
and contributed in those shares to payment of revenue, 
and the lands stood some m the name of one and some 
in the names of others of the four shaiers, and it was 
fiom the deed the clear intention of the paities that 
each should separately enjoy his one-foui th share 
which had been earned out , — field that the deed 
constituted a paitition in mtei est among them as to 
their shares, though under the deed thoy were jointly 
carrying on the business of tho kothi. Jackson, J , 
doubting, Appovier v. Ham Subba Aiyan, 11 
Moore's I A., 75, followed. L allah Mohabeer 
Pershad v Kundtjn Koonwab 

[2 Ind. Jur., N. S„ 312 
8 W. R„ 116 

18. Intention to di- 

vide . — Where a widow sued to recover from the 
bi others of her deceased husband a share of property 
which remained undivided at Ins death, a division of 
pait of the family property having taken place during 
the lifetime of the husband and she alleged an agree- 
ment to divide the rest of the property , — Held that 
the plaintiff had no light to lecover the pioperty 
which was actually undivided at the death of her 
husband, an intention to divide without more not 
being evidence of partition The doctrine pio- 
pounded m section 291 of Strange's H D , dissented 
from. Timmi Reddy v. Aohamma . 2 Mad., 325 

19. Decision of punch- 

ayet as to division — Evidence of partition — In a 
suit in which the question was whether there had been 
a division, the solo evidence of division was tho deci- 
sion of a punchayet reciting that division , tho question, 
however, not having been at all material to the point 
then in dispute, — Held that the decision was not 
sufficient evidence of the division Ramasiiesharaya 
Panday v Bhagavat Panday . 4 Mad., 5 

20. — Agreement to 

hold m defined shares — Suit by a widow to lecover 
hei husband’s share, whom she alleged to be a divided 
member of a Hindu family, under an agreement to 
the following effect * “ When we lived together, a die- 
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agreement ai ismg amongst iemalos, we have divided. 

. . Tims we shall Irom this date divide and enjoy 
the income of the land When the moiety of lands 
belonging to our uncle 8. m the said three villages shall 
be equally divided, we shall also share our moiety 
equally, and obtain separate pottahs . , We hold no 

pecumaiy concern 33 Meld that when the members 
of an undivided family agree among themselves with 
regard to the paiticulai property that it shall thence- 
forth be the subject of ownership m certain defined 
shares, each member has thenceforth a definite and 
certain slraic in tho estate, which he may claim the 
right to receive and to enjoy m scvcialty, although 
the pioperty itsolf has not been actually divided 
Appovier v„ Rama Sub ha Aiyan % 11 Moore* i s I. A., 
* 75, followed. Nabain Ay yah v. Laksilmi Amma^ 

[3 Mad., 280 

SUEANBNY LAKSUMY VENKAMA ROW V. SUEA- 
neny Venkata Gopala Narasimha Row 

[3 Mad., 40 

8 C. on appeal to Privy Count'll 

[3 B. X.. R., P. C., 41 : 12 W. B., F. C., 40 
13 Moore’s I. A., 113 

Xaela Sree Peesiiad v. Akoonjo Kook war 

[7 W. R,, 488 

Siiib Nabain Bose v, Ramnideeee Bose 

[9 W. B., 87 

21, — Deed of rehn - 

quishment effecting partition* — Impartible estate . — 
Inheritance . — L\, an impartible zemindan descendible 
by inheritance according to the custom of primogeni- 
ture, passed, on the death of their father, to V ., the 
eldest of three undivided Hindu brothers. In 1829 F. 
executed an instrument appointing M ,, bis second 
bi other, to be zemindar of P, This instrument 
recited that by tho death of E., bis uncle, without 
male issue, F, had become entitled to succeed to his 
estates, unless j R, 3 s widow, then piognant, should be 
delivered of a son The instrument then provided 
that m the event of tho said widow giving birth to a 
son, F, should retain the zemmdari P , hut that if 
she gave birth to a daughter, F. and his offspring 
should have no interest m the said zemmdari, of 
which M should he sole zemindar, allowing mainten- 
ance to C,, the third brother E 3 s widow gave birth 
to a daughter F, entered on possession of R. 3 s 
estates, and M, took over the zemindan P. C, died 
without issue. M . died in 1835 and was succeeded 
by his only son JO,, who died in 1861, leaving a 
widow but no sons. In a suit instituted m 1873 by 
8„ a eon of F-, to recover certain villages belonging 
to the zemmdari P. from defendants in possession 
and claiming as purchasers for value from 1) ,—Meld 
by the Judicial Committee, reversing the judgments 
of the Courts below, that the instrument of 1829 
was a renunciation by F for himself and his descend- 
ants of all interest m P , either as the head or as a 
junior member of tbe joint family, and that its effect 
was to make P„ with its incidents of impartiality 
and peculiar course of succession, the property of the 
brothers M, and C , as effectually as if m the case of 
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an oxdmaxy partition between the elder bi other on 
the one hand, and the two younger biotheis on the 
other, a particular property had been assigned to the 
lattei , and that consequently as between JO, and the 
defendants of F, the zemindan was the sepaiate 
property of the formei, whose lights, if he left any 
undisposed of, passed on his death to Ins widow, not- 
withstanding the undivided status of the family, m 
accordance with the xule of succession affiimed m the 
8hivagunga case , 9 Moore 3 s I A , 539 Siyagnana 
Teyar v Periasami I. E R., 1 Mad., 312 

S. C Periasami v. Peri as ami 

[E. R., 5 I. A., 61 

22. — JDefinement of 

shares, — Intended separation — Separate enjoyment 
of profits, — Refinement ot shares m joint ancosUal 
property recorded as separate estate m the revenue 
recoids in pursuance of an alleged intended separa- 
tion between tho members of a joint aud undivided 
Hindu family does not necessarily amount to such 
separation, which must ho shown by the best evidence, 
ms., separate enjoyment ot profits, or an unmistakable 
intention to separate interests winch was earned mto 
effect, Ameika Rat v, Sttkjimani Kir ah 

[I. B. R„, 1 All , 437 

23. Execution of 

document 'intended to operate as a scoei ante — Earner 
of father to alter status of family — A partition made 
by the fatlici is binding on the sons not only m 
respect of the father’s share, hut also of then own 
sliaics, provided that it is lJlade subject to tho 
restrictions mentioned in the Hindu law It becomes 
obhgatoiy by the will of the father as legulated 
and restrained by tho law, inespective of the consent 
of the sons. When a fatbei having five sons, three 
by one wife and two by another, executed m Ins last 
illness a document whereby, after letammg a small 
portion for himself, ho directed that tho family 
property should he divided mto tluec-fifths and two- 
fifths shares, with the manifest intention that fiom 
the date of the execution of the document it should 
operate as a severance (1) of the interest of Ins sons 
by one wif| from that of his sons by the othei, and 
(2) of the interest of all hie sons from his own during 
Ins life, but peither the guardian of the infant A 
sons nor the eldest son, who was of age, were parties 
to the instrument, — Held that this was not a will 
but a partition , that it was competent to the lather 

„ thus to alter the status of his sons , that the question 
was whether the transaction was bond fide and 
in conformity with Hindu law and not one ot contract, 
as m tho case of a partition between brothers. Ran- 

DASAMI V. DqRAISAMI AYYAR 

[I. It, R., 2 Mad., 317 

24. — Intention as to 

joint or several ownership —No right vests m any 
member of a joint Hindu iamily to a specific share m 
the family property, until some act has been done 
winch has the effect of turning the joint ownership 
into a several ownership. This may he done by 
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signification of intention. It is by such, signification 
of intention taking place, having the effect of making 
the share of each member both several and defined, 
that a member of a joint Hindu family is enabled to 
dispose of his own share by sale whilst the family 
remains joint. Raghhbanund Doss v, Sadhu 
Churn Doss 

[I. Ii. R., 4 Calc., 425 :SO.L.R, 534 

BULAKEE LADE V. INDUEPUTTEE KOWAR 

[3 W. R„ 41 

25. Ascertainment 

and definition of shares . — Income enjoyed . m 
distinct shares, — In order to show separation in a 
Hindu family, it is not necessary to establish a parti- 
tion of the joint estate into separate shares or hold- 
ings ; it is enough that there has been ascertainment 
and definition of the extent of right and interest 
of the several co- sharers m the whole, and of the pro- 
portion of participation each of them is to have in the 
income derived from the property, to effect a sever- 
ance and destruction of the joint tenancy, so to 
* speak, and to convert it into a tenancy in common. 
Appovier v, Hama Subba Aiyan, 11 Moore's I, A 
^followed. Held, therefoie, where, although the 
ancestral property of a Hindu family had not been 
formally and completely partitioned by metes and 
bounds, the income of it had been enjoyed by the 
different members of it in distinct and defined shares, 
that the family was not a joint and undivided Hindu 
family. Adi Deo Narain Singh v Dukkaran 
Simn . . . L Xi. R./5 All., 532 

20. — Intention. — Suit 

for separate share of joint estate . — Although a suit 
by a member of a joint Hindu family against his co- 
sharers for a sepai ate shaie of the joint estate be not 
in toims a suit for partition, yet, if it appear that the 
intention of the plaintiff was to obtain the share 
which he would be entitled to on a separation, and 
the docree passed in the suit assigns hun that shaio, 
such decree does in fact effect a partition, at all 
events, of rights, which, under the doctrine laid down 
in the case of Appovier v. Rama Subba Aiqan, 11 
Moore's I A, 75, is effectual to destroy the joint 
„ estate. Jot Narain Giri v. Girish Chunder 
Myti . . . . I. L. R., 4 Calc,, 434: 

[I*. R„ 5 I. A., 228 

27 . Specification and 

registration of shares under the Land Registration 
Act , Bengal Act VII of 1876,—B , a Hindu gov- 
erned by the Mitakshara law, died, leaving two 
minor eons, J1 and AT., and also a widow, L„ and two 
minor sons by her, the mother of J. and K, having 
predeceased him. On J.’s attaining majority, the 
Court of Wards, which had taken possession of all the 
property, withdrew from the management, and X, 
then applied, under Act XL of 1858, and obtained a 
certificate with respect to the shares of K, and her 
two minor sons, and the names of the four brothers 
were recorded under the Land Registration Act with 
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X. REQUISITES FOR PARTITION — continued. 

Evidence of partition— continued 

the specification of the shares of oach. Held that 
neither the granting of the certificate to L nor the 
registration of the specific shares of each of the co- 
owners uudor the provisions of the Land Registration 
Act, amounted to a partition such as to justify the 
Court m granting the certificate asked for Hoolash 
Koer v Kasseb Proshad . I. L. R., 7 Calc., 309 

28 Mitakshara law . 

— Separation of joint family how effected, — Agree- 
ment for partition , Lffecb of —Right of survivor- 
ship — Two brothers, members of a joint Mitakshara 
family, executed an lkrarnama (agreement) whereby, 
after reciting that the declarants had remained joint 
and undivided, and m commensality up to a certain 
date, and that portions of their properties, both move- 
able and immoveable, had been partitioned between 
them, thoy provided for the partition of the remain- 1 
ing joint propei tics by certain arbitrators appointed 
m that behalf. Held that this agreement of itself 
amounted to a separation of the brothers as a joint 
family, and extinguished all rights of survivorship 
between them, Sheo Loyal Tewaree v. Judoonath 
Tewaree , 9 W . R., 61 , and Babaji Barshram v. Ka- 
shibai , J. L . jffi., 4 Bom,, 167 , distinguished. Ambika 
Lai v. Sukhmani Kuar , J. L R , 1 All , 437, com- 
mented upon. Tej Protap Singh v, Champa 
Kalee Koer . . . I. L, R., 12 Calc,, 96 

29. Lecree effecting 

partition . — Separate estate — In a suit brought by 
the younger of two Hindu brothers against his elder 
brother for the partition of lands belonging to an 
ancestial joint estate and against other defendants, 
claiming as encumbrancers or as absolute owners of 
portions of the said lands under titles derived from the 
plaintiff’s father and elder bi other, for the recovery 
of the plaintiff’s share of the said lands freed from 
the interests claimed by these defendants, except in 
so far as such interests might be valid as against the 
plaintiff under the Hindu law, the Court passed an 
oider to the effect that the propei ty claimed was part- 
ible and that the plaintiff was entitled to a moiety, 
but directed that, with a view to ascertain how far the 
moiety awai ded to the plaintiff was affected by the acts 
of the plaintiff’s father and elder bi other, a Commis- 
sioner should be appointed to investigate accounts 
and report thereon to the Court, Before the enquiry 
thus directed to be made was completed, and before 
a final decree was passed for the division of the pro- 
perty, the plaintiff died, — Held that the order passed 
by the Court was tantamount to a declaratory decree 
determining that there was to be a partition of the 
estate into moieties, and making the brothers separate 
in estate from its date, if thoy had not previously 
become so j and consequently, that the plaintiff’s in- 
terest in the property m suit would not pass to the 
defendant, his elder brothei, as joint estate by sm- 
vivorship, but to his own representatives as separate 
estate Appovier v. Rama Subha Aiyan , 11 Moore's 
I A, 75, referred to and followed. Chbdambaram 
Chettiar v. Gauri Nachiab 

[I. Ii. R„ 2 Mad., 83 : L. R., 0 I. A., 177 



( 2153 ) 


DIGEST OF CASES 


( 2454 ) 


HINDU LAW-PARTITION— continued. 

1 REQUISITES FOR PARTITION — continued. 

Evidence of partition — continued, 

30. « - 1 — Effect of an un- 

executed decree for partition, — Agreement to di- 
vide —Where there is no indication of an intention 
to presently appropriate and enjoy in a mannei incon- 
sistent with the oidinary state of enjoyment of an 
undivided family, an agreement to divide without 
more is not of itself sufficient to effect a partition. 
Noi is a direction to divide in a decree — which in 
principle is not distinguishable from a material agree- 
ment to divide— moie than an inchoate partition 
insufficient to change the character of the property, 
which continues a joint estate until there has been 
an actual partition by metes and bounds, or a division 
of title so as to give to each member thenceforth a 
definite and certain share which he may claim the 
right to receive and enjoy in severalty. Babaji 
Parsheam v Kashibai . I L. R., 4 Rom,, 157 

31. Decree for par- 

tition. — Severance . — A decieo for partition does not 
operate as a severance so long as it remains under 
appeal. Sakharam: Mahabev v. Haei Krishna 

[I. L. R., 0 Rom., 113 

2. PROPERTY LIABLE TO PARTITION. 

32. Liability to partition,— Onui ? 

probandi — Pnmd facie all property is subject to par- 
tition, and the onus of proof is on the party seeking 
to except any property from the general rule of paiti- 
tion according to Hindu law. Luximqn Row Sa- 
basew v, Mttbbae Row Rajbe 

[6 W. R., P. C„ 67 

33# Division of compound.— In- 

convenience to co-sharers, — Where one of several 
joint owners desires to have a division of a eomx>ound 
hitherto held m common, mere inconvenience to the 
others is not a sufficient obstacle to such division. 
Ram Peesiiad Narain Tewaiiee v. Covet op 
Wards . . . . .21 W. R„ 152 

34. Dwelling-Rouse.— Bight to 

partition.-- Partition of a dwelling-house may he 
claimed as of right by a Hindu. Huleodhue Mgo- 
KERJEE#. RAMNATH MOOKBRJEE 

[Marsh., 35 : 1 Hay, 71 

35. Suit by member 

of family or purchaser — A suit for partition of a 
family dwelling-house may be brought either by one 
of the members of the family or by a purchaser from 
such member. Jhhbboo Lall Saixqo v. Khoob 
Labe . . . . . 22 W. R., 294 

33 . House built on family site 

by one member at his own expense.— Eight 
of coparceners — Where a member of a joint Hindu 
family built (at bis own expense, with borrowed 
money) a house upon ground belonging to the family, 
it was held that each of the coparceners was entitled 
to a share m the house and the site upon which it 
was built equal m value to his share of the site. V r- 
thoba Bavau, Hariba Bava . 6 Bom., A. C,, 54 


HINDU LAW — PARTITION — continued 

2. PROPERTY LIABLE TO PARTITION 
— continued 

37 . OflS.ce of dignity or pattam. 

— The pattam, or office of dignity m a family gov- 
erned by the Aliyasantana law, is indivisible, and 
whetbei the family be divided or not, the pattam, no 
special arrangement having been made about it, de- 
scends to the eldest male of the surviving memheis of 
the family The passage set out m a note to the case 
of Munda Chetti v Timmagu Sensu , 1 Mad , 380, is 
not a correct interpretation of the original Canarese 
text of Bhutala Pandiya's work Timmappa Heg- 
gade v Mahalinga Heggade 4 Mad., 28 

33 . Hereditary, secular, and re- 

ligious office,— Mode of partition of s itch offices. — 
Hereditaiy offices, whether lehgiouB or seculai, are no 
doubt tieated by the Hindu text wiiteis as naturally 
indivisible , but modern custom, whothei or not it be 
strictly in accordance with ancient law, has sanction- 
ed such partition as can be had of such propeity by 
means of a perfoi malice of the duties of the office and 
the enjoyment of the emoluments by the different co- 
parceners in rotation, Manoharam v. Pijanshan- 
ear . . . . I. L. R., 0 Bom., 298 

Mitta Kunth Audhicarey v, Nbervnjhn Ah- 
dhicarry . . . 14 R. L. R., 108 

39 . Inam villages granted, by 

Government. — Ancestral estate — Inam villages 
granted by Government to the grantee and lus male 
heirs for services lender ed to the State, aie not by the 
Hindu law m force m the Southern Malnatta coun- 
try distinguishable from othei ancestnil real estate 
and are divisible among the heirs of the giantoe 
Bobjieao Hunmont v Nu rs2ng Rao 

[0 Moore’s I. A., 420 

40. Nuptial gifts to one mem- 

ber of family. — Marriage expenses defrayed out of 
common funds . — Nuptial gifts to a member of a joint 
Hindu family do not, by leason of the marriage ex- 
penses having been defrayed out of the common fund, 
fall into and form part of the common fund so as to he 
subject to partition Sheo Gobind v . Sham Na- 
rain Singh . . . . 7 N. W., 75 

41 . Places of worship and sa- 

crifice. — Division by giving turns of worship — 
Under the Hindu law, places of worship and sacrifice 
are not divisible The paities can enjoy their turn 
of worship, unless they can agree to a joint worslup * 
and any infringement of the right to a turn in the 
worship can be xedressed by a suit Ax and Moyee 
Chowdhrain v Boykantnath Roy 

[8 W. R., 193 

42 Property acquired at charge 

of patrimony —Whatever is acquired at the charge 
of the patrimony is subject to partition Judoonath 
Tewaeee v Bishoxath Tkwaree. Sheo Dyad Te- 
WAREE V. JUDOOXATH TeWARB SHEO DyAL Te- 
waeee v Bishoxath Tewaeee. Shib Dyad Tb- 
wabbe v. Bishoxath Tewaeee . 9 W. R, s 61 

43 , Property acquired by 

Hindu while dra wing income from his fami- 
ly. — Alteration of mode of investment,— Pioperty 
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HINDU LAW — PARTITION — continued. 

2. PROPERTY LIABLE TO PARTITION 
— continued. 

Property acquired "by Hindu while draw- 
ing income from his family —continued* 

acquned by a Hindu while drawing an income from 
his family is liable to partition, and the quality of the 
fund cannot be altered by the mode of its investment. 
Ramasheshaeaya Panbay v, Bhagatat Panbay 

[4 Mad,, 5 

44. Property acquired after 

agreement to divide, — Private partition, Effect 
off as regards subsequently-acquired property , — 
Wheie there has been an agreement as to division of 
property, the Court will hold it to apply to property 
subsequently acquired accruing from the ancestral 
estate Inderjbet Kooar v Ismxjbh Kooar 

[X Inch Jur.» 3ST, S. } 141 : 10 Moore’s I. A., 329 

5 W. R., P. C„ 14 

3. PARTITION OP PORTION OP PROPERTY. * 

45, Partial partition.— Ar- 

rangement between members of family . — It is very 
doubtful whether, under the Hindu law, any partial 
partition of the family property can take place except 
by arrangement. Rabha Churn Bass v. Kripa 
Sinbiiu Hass 

[L Ii. E., 5 Calc., 474 : 4 C. L. R., 428 

45 . Suit for parti- 

tion — Eight to sue for partition of portion of pro- 
perty — A person suing for partition is not obliged to 
include m his suit the whole of the property, but 
may confine his suit^to the portion of the property 
which he is desirous of having partitioned 5 therefore 
where, m a suit for partition, it was shown that some 
portion of the property was out of the jurisdiction of 
the Couit, objections that fresh parties would be neces- 
sary it the mof'ussil property were included, and that 
thereupon the suit had not been properly brought, 
and that the leave of the Court had not been obtained 
pievious to bringing the suit, were oven uled* Pabma- 
mani Hasi v Jagabamba Hasi . 8 B. X. R., 134 

47 . — — Suit for parti- 

tion of portion of joint property . — A member of an 
undivided family cannot sue his co- sharers for his 
share m a single undivided, field, portion of the 

^family property Ho must sue for a general partition 
of all the property liable to partition. Nanabhai 
Vabbabbhas v Nathabhai Haribhai 

[7 Bom., A. C. 9 46 

Chybt Narain Singh v . Bunwari Singh 

[23 W. R„ 395 

48. Suit for parti- 

tion of portion of joint properly.— Cause of action . — 
JCn a suit between brothers who had been in joint 
possession of property of various kinds and carried 
on joint business until an allowed recent partition 
where the plaintiff sought to recover a proportion 
equal to his share of a sum of money said to have 
been taken by defendant .from the joint funds, — Weld 
that unless the plaintiff could show that all the joint 
property had been divided excepting the sum m ques- 


HIHBXJ X. AW— PARTITION — continued. 

3. PARTITION OF PORTION OF PROPERTY 
- — continued. 

Partial partition— continued. 

tion, or that all the property had been divided, and on 
an adjustment of accounts of past expenses there was 
a loss equal m amount to that item, he had no cause 
of action to sue for a moiety theieof Jtjgoo Labb 
O oPABHYA V. MANOHTJR LaBB OOPADHYA 

[19 W. R., 43 

49 . — * Suit for par- 

tition of portion of joint property — The plaintiffs 
and the defendants being jointly entitled to and in 
possession of three khanabaris in a village and other 
immoveable property, the plaintiff sued for partition 
of one of the khanabaris only Weld that the suit 
would not he. Haribas Sanyab n. Pran Nath 
Sanyab . . . . I. X. R., 12 Calc., 566 

50 , — — Separation of 

one member of family, Effect of. — The separation of 
one member of a joint Hindu family does not neces- 
sarily create a separation between the other members, 
noi cause tbe general disruption of the family lladka 
Churn Dassv. Kripa Smdhu Dass,I L E. s o Calc , 
475, dissented from. Upenbra Narain Myti v. 
Gopee Nath Bera 

[I. X. R., 9 Calc., 817: 12 C. X. R., 356 

51 . Wrongf ul posses- 

sion by one co-sharer of portion of joint estate.— Gift 
by father to one of several sons, co-sharers — The 
wrongful possession of a portion of a joint estate, in 
every portion of which tlio sharers have equal rights, 
by one of them is no bar to the partition of the 
whole, and does not warrant the exclusive assumption 
of another portion by another of them. Assuming a 
co-shaier’s right in tho family estate not to have been 
lost, a deed of gift of a portion thereof to another 
co-sharer is a violation of his right not justified by 
tho cucumstance that the first co-sharer had wrong- 
fully appropriated some of the joint property in which 
the others might have recovered their lights by an 
action- at-law. A co-shaier’s liei editary right does 
not, however, entitle him to claim a partition of a por- 
tion only of the ancestral propeity Kabtca Pee- 
shab v. Bubree Sah . . . 31. W., 267 

52, — Eight % parti- 

tion of person m occupation of portion of ancestral 
dwelling-house — In a suit to obtain by paitition 
half of an ancestral dwelling-house, m which defend- 
ant was living, the latter averred that the house in 
which plaintiff was living was likowiso ancestral, and 
that, in a paitition between them the houses which 
they respectively occupied had fallen to their respec- 
tive shares. Plaintiff had replied that his house was 
not ancestral, hut had been purchased out of his own 
funds. Weld that it was necessary to enquire into 
plaintiffs title under tho whole circumstances of the 
case, and when it appeared that he was m sepaiate 
occupation of a portion of the ancestral dwelling- 
house, whether he lmd a right to the paitition of the 
one without bringing the other into hotchpot. Ram 
Lochun Pattuck v. Rughoobur Dyac 

[15 W. R., Ill 
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HINDU LAW— P ACTION- continued 

3. PARTITION OF PORT! ^ Ox«*5tOPBRTY 
— oo'Mmuet, 

Partial partition. — eontim^ 

53. " Effect of parti- 

tion of portion of property \ Separate enjoyment 
— Where the idem hers of an muddied Hindu family 
have divided a poition of the As \<$> an d held their 
respective shares separately, sW ar es will he 
liable to the incidents attachmgVj, *aiatc estates, 
although the whole of the ,70ml pr^^has not been 
divided. A partition of joint ^ is valid as 
between the inembeis of a Hindu 0 ^although it 
has not been sanctioned by the \ Revenue, 

it being shown that for severap ^<5L ^ aftei the 
partition the mcmbcis of the fain, ^fNh^dcpaiately 
enjoyed the shares v\ Inch fell to th, ^ he parti- 
tion. Hoolas Koonwae «j Man S* 

/ \ wa, 37 

„A<A 

64. " 1 1 j *9 NjJ'tink, 0 n of 

share of estate . — Widow — Poses si for 

maintenance —The proprictaiy right uf^hi an 
undivided estate winch includes and it a 

right to claim and enforce a partition^ ^ ^h^^ u*o, 
must be a right of an absolute and unlp^ Vjid^K^Src, 
and does not belong to a Hindu widow h»r& ctan 
placed m possession of her deceased hut^ YtVfeJju Si 
for her maintenance } consequently, wheV 0 ^ m 'jlL>cv 
is not an absolute proprietor, but simply ass v V^ 
of the profits for a maintenance, she <«4 * 

partition of the share so assigned, Birooi NO 4\ « 
Piiool Kqwer . , 2 Agra, Pax <\I 9 li\ 

65. Par tit ho iy/V 


HINDU LAW— PARTITION— cowtoed 
4. RIGHT TO PARTITION— continued. 

(a) Generally — continued , 

Member of family more than four de- 
grees removed from acquirer — continued 
four degiees lcmoved fiom the last ownci, however 
lemote he may be fiom the ongmal ownei tbeieof 
Hernia's text Avibhalcta Vibhalctanaon , discussed. 
Mono Vishvanath v Ganesh Yithal 

[10 Bom., 441 

58. — Member of family govern- 

ed by law of Aliyasantana.— Division of 
family propel ty cannot be enforced by one of tbe 
members of a family governed by the law of Aliya- 
santana. Mtjnda Ciietti v Timmaju Hensu 

[1 Mad., 380 

(5) Daughter 

59 , — Right of daughters to par- 

tition. — Mother's proper y — Though daughtets 
succeed to then mothers p iperby, they cannot tall 
for a partition during hoi hi 3 That is a right pecu- 
liar to the son and grandson as joint owners by bnth 
with the father of the ancestral estate Mathura 
Naikin v . Esu Naikin . I. L. R., 4 Bom., 546 

( c ) Grandmother. 

00 , Right of grandmother to 

maintenance m competition with mortgagee 
selling the estate. — Right of > evidence secured 
on sate of house by mortgagee — Although, according 
to the Mitakaliaia, a grandmothei may, on paitihon, or 


then and sons. — Pai tition among joint t o>W«.— \ . if the estate is being wasted or I101 maintenance is not 
divisibility of portion remaining midfvid i — The a 1 duly provided ioi, claim an assignment ot a poition 
doctrine that when, after a partition of a join ‘amily \pW the estate, yet she cannot call lor partition, and 
estate, a portion of the estate remains undivi \ -1, the \\cfcer liglit to nuimtcuancc cannot affect a mortgage of 
portion which remains undivided cannot aft, yards wp&io estate cioatod before any poition has been assign- 
ee partitioned, refers to a partition made by t \thei to hei, except that, if the house she resides in 1a 
amongst Ins sons and their co-heirs. It <16 not U^>jcct to the moitgago and is sold m execution of* a 
refer to the case where a partition has been i\\ \ by \M«roo upon tbe mortgage, the house must be sold 

tbe joint owners amongst themselves. Sham^^on- sMoct to her right. Venkatammal v And yapp a 
dery Dassee w Kartick Churn Mittra C&lra . * . . I. L. R., 0 Mad,. 130 

[Bourke, O* T36 A 

4 (d) Grandson 

4. RIGHT TO PARTITION. 8 jM~ Right of grandson to sue 

* ( a \ Generally for partition ,—Ancesttal family property —A 

v ^ grancjbi may, by Hindu law, incspective of all eir- 

56. Right of member of joiA 0 cumstM es, maintain a suit against his grandfather " 

family to separate share, -Members of a joic** for coMulsory division of an ancestral family pro- 
family residing in joint premises are entitled, on perty. Vagaunga Mudali v Sub bir am any a Mu- 

occurrence of a dispute between them and their e* dali V - . . .1 Mad., 77 

shaiers, to come into Court and ask to have their pre * an \ 

per share assigned. The fact of their not having' \ ‘ “ ; ~T Interest in an- 

been in possession of a particular portion of the pre- cestralpr^irty , — In a joint Hindu family governed 
mises is no bar to %claim for such portion Bimola , Mitir-^hara law, a grandson has by birth a 

Dangoo Kansaree . . 19 W. R„ 189 , v ? st< f mt L ei V 111 rostral pioperty, which entitles 

him to enfor* , partition in the lifetime of Ins father 

57, Member of family more and grandfatf. Heendyal Lai v Jugdeep Narcnn 

than four degrees removed from acquirer.— Singh, I. L JC h 3 Calc 198, Lai j eel Singh v Raj- 
Remote relative —Partition can effectually be demand- coomar Srngh^m B L. R., 873, and Nagahnga* 

ed by a Hindu more than four degrees removed from Mudah v Sifhramanya Mudali, 1 Mad., 77 

the acquirer or original owner of the property JoGUL KishqrVLu. SniB Sahat 
sought to be divided, provided he is not more than v [I. D. R. s 6 All., 430 
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HINDU LAW— PARTITION — continued, 

4 RIGHT TO PARTITION — continued, 

(e) Minor. 

63. — Suit by or on. behalf of 

minor for partition —Mdkda school of law — 
Suit by mother and minor children for pm tition — 
Malversation — A suit cannot be bi ought by or on 
behalf of a minor to onioiee pai tition unless on the 
giound of malversation, or some other cucumstanees 
which make it for his intei est that Ins share should 
be set aside and sec uied for him. Damoodur Misser 
v. Senabutty Misrain 

[I. I*. R., 8 Calc., 537 : 10 O. L. R., 401 


(/) Purchaser from Widow. 


04, Right of purchaser to sue 

for partition. — Assignee of widow — A Hindu 
widow being competent under the Hindu law to put 
in a claim to onfoice partition as against her co- 
sharers, there is nothing to prevent a purchaser of 
her estate at a sale m execution of a decree from 
enforcing a like claim. Ruuhoonath Panjah v 
Luokhun Chunder Dullal Chowdhry 

[18 W. R., 23 


65, — Bengal school of 

Hindu law — Widow's estate — Joint icidows — 
Whcie a Hindu governed by the Bengal school of 
Hindu law dies intestate, leaving two widows his only 
heiib lum suivmng, eithci of those widows may sell 
her mtoiosi m bei deceased husband’s pioperty, and the 
puichnsei tlieieof is entitled to enfoice a partition as 
agunsl the other widow The partition, if deemed, 
should he effected in such a way as would not he dc- 
tnmental to the futuie interests of the reieisioners 
Janokinatii Mukhopaduya 7 Mothuranath' 
Mukhopadhya j 

[I. L. R., 9 Calc., 580 : 12 C. L. R., 21' 


66. — * - Alienation 

Hindu widow of share m famiiij dwelling-house, I 
An assignee of a Hindu widow, though a stiange L > 
the family, is m the same position as the H^ u 
widow, and is entitled to sue for partition of the nit 
family dwelling-house, and all that the Court h tt to 
see to is that the partition should he carried * qj m 
such a way as not to affect the rights of the ] ver- 
sioners. Bepin Behari Moduok v Lal I f kun 
• Chattofadhya . . I. L. R., 12 Caltif 209 

AP 


(y) Son. 

67. Suit by son to enfoSe par- 

tition against father.— Aft talcshara frw — Un- m 
divided Hindu family — Ancestral immovable pro- 
perty,, — In an undivided Hindu family t*e son has, 
under the Mitakshara, a right to demand m the life- 
time, and against the will, of lus father^ -he partition 
and possession of his share m the ance^ral immove- 
able property of the family. Kali P/^shad v Ram: 
Charan . . , I. L. " 1 All., 159 


08* ' --M - ■■■ - . - 3 Right to pro- 

perty not acquired by bvtfh. — In a s' at brought by a 
son against ins bather to compel a ^vision of move- 


HINDU LAW-'n 1 -RT / £TION — continued. 

4 RIGHT TO WRTITION— continued 
(jf) -Son —ko ntuiued 

Suit by son en fa>ree partition against 
father — C or Lnue< j ft 

able and mimovea^ Rr 1 opoi by mhented by the latter 
from his paternak (>u r m > — Held that as regai ds the 
jewels of whicty^ 7 m ^ lequned an account the 
plaintiff had nf 1 complaint,, although his 
father, the defy h&d made an unjust aud pai- 
tial distribute them Held also that the suit 
to enforce a S10n of the immoveable propeifcy 
could not b( n Untamed, inasmuch as neither the 
plaintiff nor ' ^'defendant acquired any right of such 
property br 11 ^ 1 IUyadue Nallatambi Chetti 
V. Rayadi^Iakunda Chetti . 3 Mad., 455 

69. — jlie Moveable ances- 

tral pro t U — Ancestral business, — On the Bombay 
side of n Hindu eon has no light to enforce 
partita — 1 ancestral moveable property m the hands 
of his er iy r, or to claim a separate share m an an- 
cestra J k e aamess against his father’s will, although 
the & ea 4ileges that his father is prejudiced agamest 
him/ e * intends to deprive him of his succession to 
suci ®*operty and business Semite, — That a son 

carp 88 enforce partition of immoveable ancestial pre- 
Sunder similar cucumstanees Ramchandra 
D/ Naik v . Dada Mahadey Naik 
£ [1 Born., Ap., 76 

1 & <X Bight of a son 

f f claim partition of moveable as well as immove - 
1:0 )le property m his father's lifetime — Son's right 
v ?o partition of property come to the possession 
tyaf his father before the son's birth. — Property ac- 
v* quired by litigation — Self-acquired property devised 
f by a father to his son is taken by the son under 
the will and is self -acquired in his hands — Warn- 
ings of father as mill manager — Property left by 
testator to be held moveable or immoveable accord- 
ing to its condition at testator's death — Kapoh 
Bama caste , Custom of, as to partition — Per Ap- 
peal Court — Theie is no distinction between move- 
able and immoveable property as legards the right 
of a son m an undivided family governed by the 
Mitakshaia law to partition in the lifetime of the 
father Per Scott, J — Where the law of the 
Mayukha applies, a son is entitled to demand par- 
tition of moveable as well as immoveable pi operty 
in his father’s lifetime Defendant’s great-grand- 
father ( M ) died m 1792, leaving a will, dated 1789, 
whereby he duected his propeity to be equally di- 
vided among his five sons, of whom B (the grand- 
father of defendant) was one The property became 
the subject of litigation, and was not divided until 
1852, long after the death of B , which took place m 
1808 B's shaie was received m 1852, by the 
executors of his son, N. (defendant’s father), 
who had died m 1843 Held that this property 
came to the defendant by inheritance, and was an- 
cestral propeity, and was not capable of being given 
or willed away by him Further, that, as having 
regard to M.'s will, there was no apparent intention 
on the part of the testator to convert into money 
such of his property as consisted of lands and houses, 
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4i, EIGHT 1 , TO PAKTTi - continued . 

L) Sox-con^f 

Suit by sonf to enforce w against 

father -cammed. ivl X a 

the geneial rule tof law applied, oarth^ ^ ^o- 
perty must he held to he real 01 Inara liaXv Rfi A 
to the actual condition m which i\til j&st 
testator's death, H eld, also, that $t tklelenc^ 

sou had a right t<p claim partition of ’e, no property 
t although the defendant had no son bi^shijp him at 
' the time (1852) he came into possessio lal it. All 
propei ty acquired out of the income of af> Q^ral pro- 
perty is itself ancestral, whethei acquire 'efore or 
after the hirth of a son. In order to e ipd ^ a co- 
parcener to hold, as property self-acquired 1 % Y him, 
property, which has been recovered by his tuitions 
(e g,, by litigation), such pioporty must In-'** & been 
recovered from usurpers holding it adverse! tlio 
family; the coparceners must have abauuont* 4 Meir 
rights , and where such abandonment is a ma® a \ of 
inference, the coparceners, to whom it luuf* t ien 
imputed, must have been in a position to suh vl< \A 
son to whom Ins father leaves his self-acquired^ ^ 
perty by will takes the property under the will/ 
not by inheritance, and as property received by ea 
ib held by Hindu law to bo loeuvid by gift, h 
propei ty ia seli-cieqnned m the hands oi the son, u^he 
is not. subject to p.uution The lust, defendant w^f 
sued by his sou foi pai tition. borne of the ptupt 1 ! tl n 
m the defendant’s hands consisted oi lus earnings af" 
manager of a mill and of the investments of such? 
earmngs The mill had been established m 1800, 
and the defendant bought thirty-nine shaies out of 
the ancestral funds in his hands, lie was appointed 
chairman of the company, and managed the mill foi 
ten years without any remuneration His manage- 
ment was very successful, and good dividends were 
declared every year from 1803, In I87u he dei lined 
to work any longer without remuneration, and at a 
meeting of the shareholders ho was appointed manag- 
ing diicctor, and was granted a commission on all 
sales effected by the company. He Id that the com- 
mission so received by the defendant was lus self- 
acquired property. Under the circumstances it 
might safely be inferred that he did not obtain the 
appointment of manager by the direct influence of 
the shares which he held m the company The gia- 
tuitous services which he had for years rendered to 
the shaieholders had influenced them in giving him 
the appointment, and such influence could not be 
said to have been created by the direct instrumen- 
tality of the ancestral property. In a suit for par- 
tition brought by a son against his father, — field that 
the plaintiff was entitled to partition of the ances- 
tral property as it subsisted at the date of the suit. 
A custom alleged to exist among the Kapoli Bama 
caste, according to which a son is not entitled to the 
partition of ancestial property m his father's life- ' 
time and against his father’s will, held not proved. 
JAGMOHANDAS MANGALDAS V MANGALDAS Na- 

thubhoy . * I. li. R., 10 Bom., 528 


71. 


Son, Partition hy.— Right of 


sons as against mortgagee of ancestral pioperty .- 
In a suit by four sons, members of a joint family, for 


HINDU LAW — PARTITION — continued. 

4. RIGHT TO PARTITION — conU meed 
(g) Son — continued. 

Son, Partition by— continued. 

deteimination of right and partition of family pro- 
perty which had been moitgaged by then father as 
secunty for a loan and had been sold m execution of 
\deciee, the father being still alive, as well as his 
"d wife, who was not incapacitated by age from 
children, — Held that the moitgagee could 
a better position than the father against 
whoi&L id a right to require partition of the 

propertyy ./as it was ancestral, Loohun Singh 
o. NemdeAree Singh . 


72. 


20 W. R.,170 

foght 0 f sons (0 

partition. — Indebtedness of father — Minor sons . — 
Under Mitakshara law, minoi sons have rights in an- 
cestral property, for a declaration of which by parti- 
tion their mother can proceed against their father 
and lus creditors. Partition m such a case might be 
ordered against the will of the father, without actual- 
ly taking the property out of his hands. Even where 
sons, because of their minority, are incapable of sig- 
nifying their intention of enforcing partition, it is open 
to a Court to discover whether there are special 
circumstances which would make a partition desirable, 
Lekhraj Kooee v. Sirdar Byal Singh 

[25 W. R., 497 


(h) Son-in-law op Lunatic. 


73. 


Partition of lunatic’s estate. 

— Joint property in Mitakshaut family — The hus- 
band of a lunatic’s dauglitei applied to the Court to 
jeclai e his fathei -m-law, who was alnembcr of a joint 
A taksliaxa family, to ho a lunatic, and appoint a 
itMnagei of lus propei ty and a guardian of lus pel son 
us ioi Act XXXV of 1858 The Corn t found that tho 
abdication was made with a view to taking consequent 
piotleedmgs for pai tition Qumre > — Assuming the ap- 
plication to he made with a view to a pai tition of the 
prig *rty> and that the lunatic was declared a lunatic 
unite® the Act, whether a partition could be had. In 
theAattee op the petition op Broopbndea 
NaraIc Roy. Bhoopendea Narain Roy v . 
GrkeiJ§ Narain Roy . I. L. R , 6 Cale., 539 

[8 C. L. R., 30 

(i) Widow, 

■’ Widow, Partition by.— Ground 
for exclu^m from right — Likelihood of re^marnage. 
— There iVjio giound for the exclusion of a Hindu 
widow fioilta claim do pai tition, for, as the law now 
stands, she may xe-marry and have issue. Bimola q. 
JDangoo Ka|[sarke . . 19 W. R., 189 

Power of widow 


to enforce partition. — It is competent to the childless 
widow of a Hi^du dying without other nearer heirs to 
enforce the actual division of the family property in 
which her husbajW at his death was entitled to share, 
when the separation of her husband has taken place 
and his sliaio beef ascertained, though not actually sot 
apart m stiecie. Mam Joshi v. Larshmibhai 

K. fl Bom., 189 


u 


\ 
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HINDI!* LAW -PARlHTION-eo^m^. 

4 RIGHT TO PARTITION — continued 
(f) Widow--- continued 
Widow, Partition by— continued 

76. — Discretion t. 

Court * — Widow ivith daughters and grandsons — The 
question whether a Hindu widow is entitled to parti- 
tion is one lor the discretion of the Couit m each 
particular, case. In this case, where the plaintiff had 
daughters and grandsons, and the share she was en- 
titled to through her husband was considerable, she 
was held entitled to a decree for partition. Soudaaci- 
NEY DOSSEE V. JOGESH CnUNDER DUTT 

[I. L. R., 2 Calc., 262 


77. 


parcener on wife*— Purchaser for value.— In puisu- 
anco of an ante-nuptial agreement made m considera- 
tion of manmge with the fatliei of A., his intended 
wife, A.N.y an undivided member of a Hindu family, 
executed a post-nuptial settlement m favour of A„ 
whereby lie declared that during Ins lifetime his share 
m the joint lamily pioperty should be enjoyed by 
husband and wife jointly, and after Ins death his 
sluio should belong to A. On the death of A H , A. 
sued hib coparcener to recover by partition the shaie 
of A K m the joint family piopeity Held that A 
was entitled to recover. Alamedu v. Rangasa:mi 
[I. L. R.,7 Mad, 588 

70 , — — Right of widows 


HINDU —continued, 

4 RIGHT ^WiTTlON— continued. 

50 N— 

(> enf >0W — con ^ litue ^‘ 

Widow, fiuuedion by — continued. 

senior widow f' 0 Government of Madras, and for 

the cancollat#? u/ adoption of the 14th defend- 
ant,— Held ^P^tho claim of the 14th defendant 
by right <M ^option being as li,neal heir to the 
Raja m nee to the widows, would not be 
mamtama!</ assuming the adoption to have been 
valid. claim the absolute/ ownership of the 

Governing ui the interval from the death of the Raja 
until 
made to\ J 

V A . hCO) 


thf^ct of State by which- the transfer was 
te e widows and daughters is fatal. Juoy- 


>A XX Saiba v. 


daughters is fatal. Juoy- 
Kamaiv&iii Bayi Saiba. 


XAMBAt - 

BAYi m? UA V, JlJOXIAAlBA BAYI SAIBA 

F* [3 Mad., 424 


Co-widows,- 


to partition , or to separate enjoyment of joint pro- 
perty. — A claim by one of scveial widows to aiq 
absolute paitition of the joint estate, giving to eacl 
a share m scvcrSlty, is not maintainable A casj 
may be made out entitling one of scveial widows / 
the lelief oi sepai ate possession of a portion of W 
inheritance Such relief ought to be gran* It 
when, from the natuio or situation of the piopfl / 
and the conduct of co- widows or co-widow, it ap,p« 
w be the only pi open and effectual mode of sccAtf ig 
the enjoyment of lxei distinct light to an equal p ire 
oi the bench ts of the estate. Upon the death A* the 
late Raja ot Tanjoie, the Goveinment of Macons, m 
the exercise of* tlioir sovereign power, took po« fssion 
of the estate and pnvate pioperty of the Raja ^ ubse- 
quently, the Government made over to t her widows 
and daughter of the Raja the landed andf personal 
pioperty, having previously obtained the Of fmon of 
the Hindu law officers of the Sudder C$ rt on a 
question put with the view of ascertaining le Hindu 
law as applicable to the case. The orcM* / f Govern- 
ment contained the following direction® ^Hhe estate 
will therefoie be made over to the senipr Widow, who 
will have the management and contrP»of the pro- 
perty, and it will he her duty to pro#ie m a suit- 
able manner for the participative en^yment of the 
estate m question by the other widov *4 her co-heirs. 
On the death of the last surviving widow, the 
daughter of the late Raja, or failing her the next 
heirs of the late Raja, if any, will /inherit the pro- 
perty,” In a suit by two of the widows against the 
senior widow, and the I4tk defendant, the alleged 
adopted, son of the late Baja, for/ a division of the 
moveable property which had bedn made over to the 


W'iLr™ whetting jointly, — Order for sepai at* 
sespe * onjoi/mmt * — Widows who take a joint 

ingai**! in the inheritance of then* husband have no 
rife f to enforce an absolute partition of the estate 
l$> 0 , 3 on themselves. But whore, from the conduct 
Zss ie or m °re of their number, separate possession 
H i portion of the inheritance is the only likely 
J (tins to secure for each peaceful enjoyment of an 
4 dial share of the benefits of the estate, an order for 
f* oparato possession and enjoyment may bo made. 
ibjvjoyimha JBayi Saiba v. KamaJeshi JBayi Saiba, 3 
VtMad., 424, referred to and approved GAjAPAiuri 
>> 7 .NlLAMANI V. GAJAPATHI RaDJIAMANI 

[I. L. B., 1 Mad., 290 • 1 C, L. B., 97 
L. R.,4X, A.,212 


80. 


Co-widows , — 


Arrangement for separate enjoyment. — Although 
the two widows of one and the same husband may 
arrange for the enjoyment of the estate m separate 
portions, there can he no compulsory partition con- 
verting the joint estate into an estate m severalty. 
The interest of one of two such co-widows cannot be 
sold. Kethaperumal v. Venkabai 

[I. L. R., 2 Mad., 194 


81. 


Co-; 


Suit to enforce partition — Two widows, co-heiresses, 
m joint possession of property by the Hindu law are 
m the nature of coparceners, and one of them can 
enforce partition against the other notwithstanding 
the limited character of their tenure, and although 
such partition is not binding on the reveisioners. 
Padmamani Dasi v. Jagadamba Dasi 

[8 B. L. R., 184 


( (;) Wipe. 

S 2 . Bight of wife to demand 

partition.— Share of, on partition —Although 
when a partition does take place, a wife in a Mitak- 
shara joint family is entitled to a share, she has no 
right herself to take the initiative and demand a 
partition. Sunder Bahu v. Monohtjr Laud Upa- 
dh^a . , » , . 10 C. L. R., 70 
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HI3SDU LAW-PARTITIOH~c0^«ed. 

5. SHARES ON PARTITION. 

(a) General Mode or Dsvxsion. 

S3. * Mode of divusion.-~/S^wt;6r- 

ship uni'il partition, — Mule for partition . — -In joint 
families governed by the Mitakshara law, the prin- 
ciple of survivorship is m force until paitition, and 
upon 'partition distribution amongst the diffeient 
members of the family should be made, not according 
to the oidinary Hindu rule of heirship, but pei 
stirpes . Rajnarain Singh v Heeralal 

[I. L. R., 5 Calc., 142 

84. . Method of ascer- 

taining shares when some of the family remain 
united after a partial partition — A Hindu died, leav- 
ing two sons, A and J3. A . had one son, C , and JB. 
had three sons, !>., F , F. C. had three sons, 2b 
one, F two, and F. one. In 1867 two of 02 s sons, 
the two sons of F , and the son of F. brought a suit 
to obtain their shares of the family property. For 
the purpose of that suit the property was divided 
into twelve shares. Of the six shares due to A2s 
branch three were allotted to the two sons of O’. Of 
the six shares due to JS2s branch two were allotted to 
the sons of F. and two to the son of F. The re- 
maining five shaies were enjoyed in common by the 
rest of the family, 0., his thud son, and the son of 
Z>., who remained m union. In 1872 O. died. In 
1879 the third son of 0. sued the son of F. to reco- 
ver his share of the family propeity, claiming three 
fifths of the whole. The Subordinate Judge award- 
ed him a moiety, on the ground that the present 
state of the family alone was to be considered m as- 
certaining the shares. Meld that the plaintiff was 
entitled to the amount claimed by him. The rule 
that as between different branches division should be 
per stirpes , and as between sons of the same lather 
per capita , applies to eases in which all the copar- 
ceners desire paitition at the same time, and not to 
cases of partial partition. Where a joint family in 
an advanced state of development is broken up by 
partition, regard must be had to the successive vest- 
ed interests of each branch, and in order to secure 
equality of shares division per stirpes at each stage 
when a new branch intervenes is necessary. Man- 
janatha v . Narayana . I. Z., R., 5 Mad., 362 

( b ) Adopted Son. 

85. Share of adopted son. — 

Son horn after adoption of son . — The share of an 
adopted son where sons are afterwards horn is one 
fourth of the share of a son bom to the adoptive 
father after the adoption. Ayyavu Muppanar f*, 
Nidadaxchi Ammad . . .1 Mad., 4" £ v 

86. Share of aA 

adopted son of a natural son on partition in a 
Mitakshara family , — Intention as to joint or se- 
veral ownership — On partition in a Mitakshara 
family, an adopted son and the adopted son of a 
natural son stand exactly m the same position, and 
each takes only the share proper of an adopted son, 
— i.e , half of the share which he would have taken 


HINDU LAW —PARTITION — oo nt i med* 

5. SHARES ON PARTITION — continued. 

(h) Adopted Son— continued 
Share of adopted so vl— continued. 

had he been a natural son. The fact that such- an 
adopted son, a member of a Mitaksluua family, be- 
comes upon adoption a joint owner of the family 
property, will not prevent the opeiation of the iuIc 
Raghubanund Doss v Sadhtt Churn Doss 

[I. L. R. s 4 Calc., 425: 3 C. L. R., 534 

87, Sudras — Suit 

for partition hq adopted son. — Assuming that, ac- 
cording to the Mitakshara, the shaic of an adopted 
son on partition is limited to one hall of the shaie 
which he would have taken had he been a natuial 
son, this iuIc docs not apply to Sudias, amongst 
whom the adopted son is doclaiod to be entitled to 
an equal shaie with a legitimate son boi n altoi the 
adoption Maghuhanund Foss v Sadhu Chum 
Foss, I I. It,, 4 Calc., 425, doubted Raja i 
SuBBARAi, a . . I. L, R„ 7 Mad., 253 

(t) Daughter. 

88, Share of daughter.— Ex- 

penses for maimaqo of unmarried daughters. — Pro- 
perty sufficient to defray the expenses of the nup- 
tials should be given to unmarried daughters, on a 
partition Damoobur Misser v. Sunabutty Mur- 
rain . I. L. R., 8 Calc., 537 : 1G C. L. B., 401 

(d) Grandmother 

89, Share of grandmother.— 

Might to maintenance until partition — Accoidmg 
to the Mitakshaia, tin* mother, or the gmndmothei , 
is entitled to a share when sons or giamlsoiih divide 
the family estate between themselves , but she can- 
not be recognised as the owner ot such shaie until 
the division is actually made* she has no pie-exist- 
ing right m the estate, oxccpt a light of mainten- 
ance. JUDDOONATH TEWAREE V BlSIIONATH T*> 
wakeb Sheo Dyad Tewaree v. Jhdoonath 
Tewaree. Sheo Dyal Tewaree v. Bishonatix 
Tewaree. Shib Dyad Tewaree v* Bishonatxl 
Tewaree « . . *3 W. R., 61 

90, A grandmother 

hold not entitled to a share of the joint family pro- 
perty on paitition Radha Kisiten Man v Bach- 
haman . ♦ ♦ I. Z». R., 3 All., 118 

Puddum Mookhbe Dossee v . Rayee Monre 
* Dossee . . . . 12 W. R., 406 

Upheld on review m Rayee Monee Dossee v. 

Puddum Mookhee Dossee . 13 W. R., 66 

81, — Self-acquired 

property of father on partition. — Under the Mitak- 
shara law, a grandmother, on partition, is entitled to 
a share m the joint family property, Semble, — The 
rule of law to be found m the 2nd vol. of Vyavastha 
Chandrika, pp. 356-359, which lays down that, when 
the father makes the partition of his own choice, his 
mother is not untitled to a share, is intended to apply 

1 K 2 


If 
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HINDU LAW — VAUTlTlOlS^continued, 

6. SHAKES ON PARTITION— continued. 

(d) Geandmothee— continued. 

Share of grandmother— continued 
only to the self -acquired property of the father. 
Badei Box v. Bhttgwat Nabain Dobex 

[I. L. R., 8 Calc., 649 : 11 C. L. R., 186 

92, Grandchildren. 

-—Right of grandmother to share. — In a suit for par- 
tition among the members of a joint Hindu family, 
consisting of the heirs, m different degrees, of five 
biothcrs, a decree for partition according to certain 
proportions was made, subject, so far as the decree 
affected property derived through the eldest brother, 
to maintenance for his widow, A. Among other par- 
ties to the suit were J3., the granddaughter by the 
eldest son of A., and C., her second son. C. died m 
1880, leaving a widow, IX, and four infant sons. A., 
who was not a party to the partition suit, now sued _3. 
and D. and the infant sons of O. for a declaration 
that she, as such widow and mother, was entitled to a 
share m the partitioned properties equal to those of 
lier granddaughter, B., and her grandsons, the in- 
fant sons of C Held that such a suit would lie, it 
not being a suit for partition exclusively among 
grandsons, and that A was entitled to an equal share 
with her gianddaughter and grandsons m the pro- 
perties which under the partition decree had been 
allotted to the representatives of her husband, and to 
ahfe interest in the income of the property remain- 
ing nnpartilioned Sibboosoonbeby Dabia v Bus- 
soomhtxx Dabia f , Liu R., 7 Calc., 191 

(e) Member* acquiring yebsh Pbobeety. 

93. Share of member increas- 

ing joint estate. — Double share — Whatever is 
acquned at the chaige of the patnmony is subject to 
partition; but if the common stock is improved an 
equal share is oi darned. Where a coparcener, with 
comparatively small detriment to the joint estate, 
acqunes any sepaiate property by his own labour or 
capital, the property is nevertheless to he eonsideied 
joint, although the acquirer gets a double share 
Judoonath Tewaeee u. Bishonath Tewaeee. 
Sheo Dyae Tewaeee v. Judoonath Tewaeee. 
Sheo Dxae Tewaeee v . BishonAth Tewaeee, 
Shib Deal Tewaeee v, Bishonath Tewaeee 

[ 9 W. R., 61 

94 * — * — Property acquit 

ed by exertion of particular members. — Double share. 
— Where, with small aid from paternal property, -se- 
parate and distinct piopeities are acquired principally 
through the exertions of particular members of a 
joint Hindu family, such members are entitled to a 
double share upon sepai ation Seee Nab a in Bee ah 

Gooeo Persaud Bbrah . . 6¥, R., 219 

95. Share of mere - 

ment to estate . — Where one of the members of a 
joint undivided family purchases for the benefit of, 
and with funds belonging to, the family, he is enti- 
tled to such a share of the property covered by that 
purchase as is equal to his ongmal shaie m the cor- 


HINDU LAW — PARTITION— cow XiWKel. 

5. SHARES ON PARTITION — continued. 

(e) Member acquiring eeesh Property— con- 
tinned . 

Share of member increasing joint estate 

— continued, 

pus of the estate, on the principle that the increment 
must follow the same rule as the corpus Kalee 
Sunkur Bhadoobee v. Eshan Ch under Bhadoo- 


BEE ..... 

. 17 W. K., 529 

96. 

Recovery of pro- 


pei ty by one member at his own expense and labour . 
— The Court declined to extend to all the remote 
branches of a Hindu family separate m mess and 
estate, and having no common interest hire those of 
brothers, the doctrine laid down m a solitary case in 
which an elder brother, who recovered certain property 
by his own money and labour, was awarded two thirds 
of the property, and the younger brother obtained 
only one third Bisheswae Chakbavabti v. Shi- 
tul Chundra Chakbavabti . 8 W. R., 18 

(/) Motheb. 

97. Share of mother.— Ancestral 

property. — Mitakshara law — Share of mother on 
partition between father and sons. — Upon a parti- 
tion of ancestral property between a father and his 
sons during the lifetime of the father, the mother is, 
under the Mitakshara law, entitled to a share. Ma- 
habeee Persad v Ramyad Singh 

[12 B. L. R., 90 : 20 W. R., 192 

98. P artition in 

father's lifetime — Mitakshara law . — By the Mitak- 
shara law a son may sue during the lifetime of his 
father for a partition of the ancestral property. On 
such a partition being made, the mother is entitled 
to have a share allotted to her, by way of mainten- 
ance or otherwise, equal to a son’s share Laljeet 
Singh v Rajcoomab Singh . 12 B. L. R., 873 

[20 W. R., 337 

99. — Share of step- 

mother. — Partition between sons —According to the 
leading authonties of the Mitakshara school, both 
mother and stepmother are equal shaieis with the 
sons. Damoodtje Misseb v Senabutty Misbain 

[I. L. R., 8 Calc., 537 : 10 C. L. R„ 401 

100. — Partition among 

sons — Deceased son — On a partition among her 
sons, a mother is entitled to obtain a share as repre- 
sentative o£ a deceased son, as well as one m her own 
light JUGOMOHAN HALBAB V SARODAMOYEE 

Dossee . . * . I. L. R., 3 Calc., 149 

101. — — Half-brothers 

and mother . — Mother's share — Where there is a 
partition after the father’s death between several 
brothers, some of whom are by one wife, some by 
another, and either wife survives at the time of 
partition, the property should be first divided be- 
tween all the brothers, and the widow takes an equal 
share with her own sons of the whole portion allotted 
to them. Following the decisions quoted by Sir F* 
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HINDU LAW— PARTITION— continued 
5. SHARES ON PARTITION — continued 
(/) Mother — continued 

Share of mother — continued . 

Macnaughton, m his “ Considerations of Hindu Law,” 
but doubting their propriety Cally Churn Mul- 
uok v Janova Dassbe . I Ind. Jur., N. S., 284 

102. * — — * Partition by 

sons — -Share of son . — On partition of the family pio- 
perty by the sons^ after their fathei’s death, the 
mother is entitled *to share equal to that of a son. 
If she has before the paitition received property fiom 
the father either by gift or will, amounting to more 
than a son’s share, she is entitled to nothing more on 
partition * if sho has received less, she is entitled on 
partition to as much as will make what she has re- 
ceived equal to a son’s share. Jodoonath Dey 
Sircar «. Brojonatk Dey Sircar 

[12 B. L. R., 885 

103. Partition after 

death of father. — Sons of different wives. — On a 
partition after the father’s death bdjLween brothers, 
the sons of different wives who are alive at the tune 
of the partition, such wives are entitled to share 
with their sons. Torit Bhoosun Bonnerjee v. 
Taraprobonno Bonerjee 

[I. L. R., 4 Calc., 756 : 4 C. L. R., 161 

104. - — Share of widow 

mother on partition in ancestral and proceeds of 
ancestral property — A Hindu mother on partition 
is entitled to a share equal to that of a sou both m 
the ancestral property of her husband and m all pio- 
perty acquired with the proceeds of such anccstial 
property. Sudamnd Mohapattur v Sooryoomonec 
Payee, 11 W. A!., 436, dissented from. Isbee Per- 
SHAD SlNGKH V . NaSIB KoOKR 

[I. L. R., 10 Calc., 1017 

105. Partition by 

sons.— Widow 1 s share . — Will, Construction of — 
On partition of the joint family property by the sons 
after their father’s death, the widow is entitled to 
get a share equal to that of each of the sons, and, if 
she has received any piopcrty either by gift or legacy 
from the father, she is entitled to so much only as 
with what she has alieady received would make her 
share equal to that of each of the sons Jadoonath 
Bey Sircar v Projonath Bey Sircar , 12 P L R, 
385, followed Where a Hindu by his will, after be- 
queathing a legacy to his widow of Rl ,000 and 
appointing her executrix along with other executors, 
directed that his executors should divide the estate 
amongst his sons m accordance with the shastras 
after his youngest son had attained majority, — Reid 
that such direction did not amount to an absolute 
bequest to his sons so as to exclude the widow from 
being entitled to a share upon a partition between 
the sons Kishori Mohun Gjecose v Mom MohuN 
Ghosb . . . I. L. R., 12 Calc., 165 

, (y) Widow. 

100, Share of widow . — Son of 

husband’s half -brother -—Widow of husband’s 


HINDU LAW —PARTITION — continued. 

5. SHARES ON PARTITION — continued. 

(y) Widow — continued. 

Share of widow— continued. 

father, — The plaintiff, the widow and heiress of one 
N., brought a suit for partition of the estate of one 
R (her late husband’s father) against A , a son of 
her late husband’s half-brothei, and K, the widow of 
R , the parties to the suit being the only membeis of 
the family then alive. Reid that A took a one- 
half share m the estate, the othei half share being 
divisible between the widow of R. and the widow of 
W. Cally Churn MulhcJc v Panova Bossee , 1 Ind. 
fur, R S, 2S4 , followed Kristo Bhabiney 
Dossee v. Ashutosh Bosit Mullick 

[I. L.R., 13 Calc., 39 

107. — - Mit a 7c sham 

law — Joint undivided pioperfy. — A Hindu widow, 
entitled by the Mitaksliara law to a proportionate 
share with sons upon partition of the iamily estate, 
can claim such share, not only quoad the sons, but 
as against an auction-purchaser at the sale m the 
execution of a decieo of the right, title, and interest 
of ono of the sons in Bitch estate before voluntary 
partition. Bilaso v Dina Nate 

[I. L. R., 3 AIL, SB 

103 , Widow of 

deceased brother — Wheio thcie has been a geneiol 
partition, but some of the piopcrty remains joint, 
the widow of a deceased brother will not paiticipate 
m the undivided residue. Badamoo ICoowar v. 
Wtjzeer Sing it 

[I Ind. Jur., N. S., 1£4 : 5 W. R., 78 

• 

(h) Wire. 

109 . Share of wife.— Mitahihara, 

law — Bistnbuiion by mortgages and sales in exe- 
cution — By verses I and 2 of section 7 of Chapter 
1 of the Mitakshara, when a distribution of ancestral 
propei ty is made during the lifetime of a father of 
a family subject to Mitakshaia law, his wife is en- 
titled to an equal share with her husband and her 
sons. Reid, in this case, that the mortgages by A. 

| and the sales in execution which occurred duung his 
lifetime must, as against the defendants, be taken to 
be a distribution within the meaning of those verses ; 
and as possession was taken by the defendants 
during A ’s lifetime, it must he considered a distri- 
bution made within that period, and therefore the 
widow was entitled to an equal share with her two 
* sons. Pursid Narain Sing v Honooman Sing 

[I. L. R., 5 Calc., 845 : 5 C. L. R., 576 

Buldeo Singh v. Mahabber Singh 

[1 Agra, 155 

110 . — Mitahshara 

law . — Ancestral property. — Under the Mitakshara 
law, where partition of ancestral property takes 
place between a father and a son, the wife of the 
father is entitled to a share Mahabeer Persad 
v Ramyad Singh, 12 P L, R ,90, Laljeet Singh v. 
Rajcoomar Singh, 12 P. L R , 373 , Jadoonath Bey 
Sircar v. Broyonath Bey Sircar, 12 P L. R, 385 ; 
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5. SHARES ON PARTITION — continued, 

(It) Wife — continued . 

Share of wifi continued. 
and Pnrsid Narain Singh v. Honooman Sahay , I 
Z JR., 5 Calc., 845, followed, Sumrun Thakur v 
Crundermun Mxsser . I, L. R., 8 Calc,, 17 

[9 C. L. R., 415 

Sundur Baku v. Monohur Dale Upadhya 

[10 C. L. R., 79 

6, RIGHT TO ACCOUNT ON PARTITION. 

111, Bight to account of past 

transactions. — Share in outstanding debts. — Inter - 
est — A plaintiff entitled on partition to half the 
proporty in the hands of his brother is bound to 
bring into hotch-pot any ancestral property, or pro- 
perty acquired from aneestial funds which may be m 
his own hands, hut is not liable to account for money 
received by him from his father while living in com- 
inensality with him and his biotlier, the circum- 
stances of such receipt not being of a kind to impute 
fraud. Membeis of an undivided Hindu family 
making partition are entitled, as a lule, not to an 
account of past transactions, but to a division of the 
family propeity actually existing at the date of par- 
tition. In a partition suit, the Court ought not to 
ordei an immediate money payment by the defendant 
to the plaintiff of his share m the outstanding debts 
due to the family estate, as if such outstanding debts 
had been recovered and tbe money were m the hands 
of the defendant. As a member of an undivided 
Hindu family is not bound to effect a partition by 
paying a ceitain'sum of money to his coparceners, 
the Court m a partition suit ought not to award 
interest on money decreed to be paid by the defend- 
ant to the plaintiff Lakshman Dada Naik v 
Kamachandra Dada Naik. Ramachandra Naik 
v. Lakshman Dad a Naik . I. L. R., 1 Bom., 561 

S. C. on appeal to Privy Council 

[I. L. R., 5 Bom., 48 

112, Account m 

partition suit, — Meld that, in the case of joint enjoy- 
ment by the membeis of the whole family, or enjoy- 
ment by different members, of different poitions of 
the family pioperty, the Court will not, except under 
special circumstances, order an account to be taken 
of past transactions, but will make division of the 
property actually existing at the date of partition 
Zakhshman Dada Naik v. Bamchandra Dada 
NaAc, 1 L. JR , 1 Dorn,, 561 I Z. 5 Bom., 48, 
followed Konerrav v Gurrav 

[I. L R, 5 Bom., 589 

11 $ Account of mesne profits. 

— Infant ejected and excluded from enjoyment of 
family property — The rule which limits the right 
of members of a Hindu family seeking partition to a 
division of the family property existing at the date 
of division does not apply to the case of an infant 
who lias been ejected by the manager from the family- 
house and excluded from enjoyment of the family 
property. In such a case the manager is bound to 


HINDU LAW— PARTITION— 

6. RIGHT TO ACCOUNT ON PARTITION— 
continued . 

Account of mesne profits— continued. 

account to the infant for mesne profits from the 
date of his exclusion. Krishna v Subbanna 

[I. L. R., 7 Mad., 564 

7 EFFECT OF PARTITION. 

114. Finality of partition. — 

O-round for reopening partition — Fraud. — Mis- 
take. — Property subsequently recovered. — Partition 
once effected is final and cannot be reopened on the 
ground of the inequality of shares. It can he re- 
opened only in case of fraud, or mistake, or subse- 
quent recovery of family property. Mow Vishwa- 
nath v. Gonesh Vithae . , 10 Bom., 444 

115 , Apportionment of debt for 

which father was jointly liable.— Effect of 
separation in estate. — A family having become sepa- 
rate m estate with apportionment of a debt, once joint, 
among its several members, the sons of one of the 
latter, on their father's decease, are not liable for 
the whole debt for winch he, at one time, was re- 
sponsible jointly with the rest of the family, but only 
for his portion of the debt Dtjrg-a Pershab v. 
Keshopersad Singh 

[L L. R., 8 Calc., 656 : 11 C.fL. R., 210 
L. R., 9 I. A., 27 

8. AGREEMENT NOT TO PARTITION* AND 
RESTRAINT ON PARTITION 

1 10 Condition against parti- 

tion. — Effect of prohibition* — Wheie a neumputro, 
executed by the father of a Joint Hindu family many 
years befoie his death, declared that his four sons 
were not to divide the propeity; but that any single 
member of the family, desmng to make any parti- 
cular arrangement, would be bound by the wishes of 
the others, and it happened eventually that one of 
the sons predeceased Ms father without issue, and 
another leaving two sons, who were not bound by the 
prohibition, — Held that, as these giandsons weie par- 
ties having interest m the propeity, conditions which 
do not and cannot affect them ought not to he held to 
restrain the other co-shareis Queers, — Is such a 
provision m the deed as that which prohibits partition 
valid, or is it contrary to Hindu law, ultra vires, and 
null and void? Jeebun Kristo Gossamee v. 
Romanath Gossamee . . 23 W. R., 297 

117. Agreement not to parti- 

tion, — Perpetuity — Invalid agreement — An agree- 
ment between copaiceners nevei to divide certain pro- 
perty is invalid by the Hindu law as tending to create 
a peipetuity. Ramlinga Khanapuri v Virupak- 
shi Khanapuri I. L. R., 7 Bom., 538 

118. Binding cove- 

nant —The members of a Hindu family, jointly and 
severally interested m a certain bouse and premises, 
covenanted for themselves, their heirs, and execu- 
tors, that the said house and premises should never 
be partitioned, except by the unanimous consent of 

I the contracting parties, — Held by the lower Court, 
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8 AGREEMENT NOT TO PARTITION AND 

RESTRAINT ON PARTITION — continued. 

Agreement not to partition— continued. 
and confirmed on appeal, that whether valid or not 
as lcgaids paities representatives by pin chase, the 
covenant is binding upon those who are personally 
parties to the deed. Ramdhun Ghose v. Anttnd 
Chhnder Ghose ... 2 Hyde, 93 

119. Purchaser of 

share of member of joint family, — Alienation. — The 
membeis of a pint Hindu family enteied into an 
agreement not to paitition their estate, which was to 
“continue m one pint undivided occupation as at 
present ” Meld that a purchasei at a sheriffs sale of 
the share of one of the contacting parties was not 
bound by the agreement. Such an agreement docs 
not prevent a party to it from alienating his interests 
m the estate Anand Chandra Ghose v Pran- 
KRISTO DuTT 

[3 B. Xi. R., O. C., 14 ; 11 W. R., O. C., 19 

120. Medication to 

idol. — Mortgage — P M a Hindu, died possessed of 
large property, both real and personal, and leaving 
surviving him two sons, P. 1) and A. M., Ins sole 
heirs, who, after his death, came to an amicable par- 
tition of some portion of the joint estato, but conti- 
nued to hold jointly the family dwelling-house and 
the land thereto attached. On 26th November 1849, 
P. D and A M. evocutod a deed of trust of the 
joint family dwelling-house, among other properties, 
by which, aftei reciting that they had kept certain 
property joint, and that they had been performing 
the family ceremonies, &c,, and that it was their in- 
tention that they should he performed m the same 
manner at the family dwelling-house, and after set- 
ting apart certain real property for the expenses 
thereof, it was agreed that " wo will, duiing our life- 
time, jointly perform the said acts after that manner 
and according to practice . on the death of one of us 
the survivor and the executor or representatives of the 
deceased person will act after that manner and ac- 
cording to practice for a peiiod of twenty years from 
the date of the death of him who shall die last; our 
executors or representatives will jointly perform, out 
of the proceeds of the aforesaid real property, the 
puja and so foith at our dwelling-house in Simla in 
Calcutta, and entertain strangers at the garden which 
once appertained to P, S. M. The said real property 
and our dwellmg-houso and the baitakhana in station 
Sulkea, &c , neither wo nor our heirs or any of them 
will havo the power to make a partition thereof dur- 
ing the said prescribed peiiod. On the expiration of 
the said period, should our representatives wish to 
make a partition of all the said real property, &e., 
having made a division, they will have the power to 
perform the acts and ceremonies separately.” The 
said dwelling-house was thereafter held jointly by 
P. D. and A. M , on the trusts of the deed of 20th 
November 1849, P. D., in December 1849, died, 
leaving two adopted sons, M. M., and another, on 
the death of whom the plaintiff was adopted. P. JO. 
also left a will, whereby he directed that the purport 
of the deed of 2Gth November 1849 should never be 
violated. At JO, died 30th January 185G, leaving a 
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8. AGREEMENT NOT TO PARTITION AND 
RESTRAINT ON PARTITION — continued. 

Agreement not to partition— continued. 
will, whereof he appointed the defendants JSf. D., 0. 
G„ and 8, G. } executors, and thereby he devised all 
his property, subject to certain legacies, to C G. and 
8. G. By his will he charged his executois not to 
fail to carry out the agreement The ceremonies 
continued to be performed as directed m the deed by 
the plaintiff and the defendants M. M , Pf. M , G. G., 
and 8. G. By deed dated 14th July 1863, N. JO , 
C. G , and 8 . G. mortgaged, for valuable considera- 
tion, to the defendant A £. M , certain property, 
including an undivided share of the said dwelling- 
bouse A. B M afterwards instituted a suit on the 
mortgage agamst N. M , C G , and 8 G-, and by 
the decree m that suit it was, on 14th Apiil 1870, 
ordered that the defendants should be absolutely 
foreclosed of all equity of redemption in the said 
family dwelling-house and other premises compnsed m 
the mortgage. Subsequent proceedings, taken by A. 
B. M. against the defendants JSf JO , C. and 
G.f resulted in A, B M. obtaining a writ of posses- 
sion agamst them, which he endeavoured, but unsuc- 
cessfully, to havo evocutod The present suit was 
brought to havo the deed of trust ol ! November 20th, 
1849, established, and to have the trusts thereof de- 
clared. In 1854 two vsuits had boon brought in the 
Supreme Court ; one by M. JO. and the present plain- 
tiff, and the other by A. jD. f in which suits decrees 
were made declaring the will of P. 2)., and the agree- 
ment of 26th November 1849 to ho fully proved and 
established and binding on A. 2). and his heirs and 
the representatives of P M. It was found on the 
evidence m the present suit that* the agreement of 
20th November 1849 was not fraudulent ; that when 
A. 2). died the estate belonging to the representatives 
of P, M., independently of the property set apart, 
was more than sufficient to meet any claims against 
the estate of P. JO . ; that the agreement of 26th No- 
vember 1849 had, up to the present time, boon steadi- 
ly acted on by the representatives of P. 20. and by 
the representatives of A. JO. until very recently ; that 
A. B. M. took the mortgage with notice of the agree- 
ment and of the fact that it was being acted on under 
the decrees of the Supreme Court. Meld that the 
family dwelling-house was not absolutely dedicated 
by the deed of 26th November 1849 to the worship 
of the deities and performance of the ceremonies 
mentioned therein, and therefore was not inalienable. 
But the prohibition in the doed of 26th Novembor 
1849 against partition of the family dwelling-house 
for twenty years after the death of the survivor of 
P. M. and A. 20. implied also that there should be 
no alienation of it for twenty years. Until the end 
of the twenty years A. B. M. was not entitled to 
possession m any shape. Anath Nath Dey v. Mack- 
intosh , . , SB.L.R.,60 

121. Agreement restraining 

partition. — Might of purchaser of share, — Trust 
for idol. — By an agreement entered into between 
five brothers, who iormod a joint Hindu family, 
it was provided that none of the parties, “ nor their 
representatives, nor any person, should be able to 
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S. AGREEMENT NOT TO PARTITION AND 
RESTRAINT ON PARTITION— 

Agreement restraining partition— continued 

’divide the real and personal property belonging to the 
family into shares ; that, while the male descendants 
of any of the bi others lived, the sons of the daughters 
of the deceased persons should not be entitled to the 
real and personal properties, nor to the proceeds 
thereof , that none of the brothers, nor any of their 
male descendants, should be able to adopt a son , that, 
during the lifetime of the brothers, or of the one of 
them who should be the last survivor, their earnmgs 
should be regarded as pint property, and that, if any 
bi other or son of a brother separated himself from 
the family, he should only get R20,000 as his 
shared J The agreement further provided for the 
maintenance of widows and infant children, and that 
the sum of two lakhs of rupees should he taken from 
the joint khafcta for the purpose of carrying on cer- 
tain business. The family dwelling-house had be- 
longed to the mother of the brothers She made a 
gift by deed of the house and lands and houses ap- 
pertaining thereto to an idol, and appointed her sons 
managers, and directed that they should live in the 
house, and should not have power to partition or 
alienate any portion of the properties settled The 
deed contained provisions as to the disposition of the 
profits arising from the lands and houses, viz., to 
provide accommodation for the families of the man- 
agers, and to invest the surplus in the purchase of 
lands in the name of the idol. A son of one of the 
brothers sold his share in the family property. In a 
suit by the purchaser for partition and an account of 
the property, — Held, that the general scheme of the 
arrangement between the brothers was such as could 
only be binding upon the actual parties to it, not 
Upon a purchaser from one of the parties, and h for- 
tiori not upon a purchaser from the heir of one of the 
parties. Anand Chandra Chose v BranJcnsto Dutt , 
$ B, L . J2., 0 C , 14, followed. The object of 
the arrangement was to settle the family property 
upon trust for the maintenance of the members of 
the family horn and to bo horn This could not he 
done by a gift, and what cannot he clone by a gift 
<jaxmot be clone by the intervention of a trust The 
owner of property cannot by mere contract during 
his life prevent his heirs from partitioning propeity 
after his death, and such a prohibition is not binding 
upon an assignee of the heir Anath Nath Hey v 
Mackintosh, 8 B. It* B , 60, distinguished Held, 
also, that there was a good gift of the family dwell- 
ing house to the idol, and that the plaintiff was not 
entitled to any share therein. Rajender Dutt v* 
Sham Chunh Mittee I. L. R., 6 Calc., 106 

122, Clause restraining parti* 

tion or enjoyment.— Otherwise absolute gift of 
property — Where a Hindu testator gave all his im- 
moveable property to his sons, but postponed their 
enjoyment theieof by a clause that tbe£ should not 
make any division for twenty years, — Held that the 
restriction was void as being a condition repugnant 
to tho gift, and that the sons were entitled to parti- 
tion at once. Mokoondq Lall Shaw v. Gonesh 
Chtjneer Shaw . . I. B. R., 1 Calc,, 104 


HINDU DAW — PRESUMPTION OP 

DEATH. 

1. Person not heard of for more 

than twelve years. — According to Hindu law, 
a peison who has not been heard of for moie than 
twelve yeais is presumed to he dead Marker 
Kobe v . Khedoo Lall . . 2 Hay, 623 

2. Disappearance. — Absence for 

twelve gears — Wheie a Hindu disappears, and is not 
heard of for a length of time, no person can succeed 
to his propeity as heir until the expiry of twelve years 
from the date on which he was last heaid of Jan- 
majay Mazumdar v Keshab Lall Ghose 

[2 B. I*. R., A. C., 134 

Jttnmajoy Mojoomdar v. Keshub Lall Ghose 

[10 W. R., 484 

Bulbhttdidur Tewaree v. Ram Tewaree 

[1 Agra, 159 

3. — — Absence for twelve 

years . — The rule of English law, that a period of 
seven years 3 absence without tidings is sufficient to 
raise a presumption of death, cannot he applied in 
the case of a Hindu. The Hindu law has a rule of 
its own, requiring the lapse of twelve years before 
an absent peison of whom nothing has been heard 
can be presumed to be dead Sarodashndari Debi 
v. Gobind Manx Debi 

[2 B. Xu R., A. 0., 157, note 

In the matter op the petition oe Shtjrno 
Moyee Dossee . . .8 W, R., 421 

4. — — * Absence for twelve 

years . — Omission to perform ceremonies for death . — • 
Where the husband disappears for the prescribed 
number of years the mere omission of ceremonies 
being performed by his wife will not pi event the pre- 
sumption of death from arising. Ghasee v, Jtjsqn- 
dee 2 Agra, 226 

5. Suit on bond against re- 

presentatives of obligor.-— Lapse of time to 
create presumption.— In a suit upon a bond, the 
plaintiff having sued the defendants, not on the 
ground of then personal responsibility but as the legal 
representatives of the obligor, who was supposed to 
be dead ,—Held that the suit was not maintainable 
before the lapse of the time "which raises the legal 
piesumption of the death of the obligoi, unless there 
was proof of special cucumstances which wairant the 
mfeience of his death within a shoiter penod. 
Karuppan Chbtti v Veriyal . 4 Mad.', 1 

6. Evidence Act, s. 108. — Suit 

for administration — The leveisioneis next after 
J to the estate of S deceased sued to avoid an alien- 
ation of S’s estate affecting their reversionary 
right made by his widow. J had not been heard of 
for eight or nine yeais, and there was no proof of his 
being alive Held that his death might he presumed 
under the provisions of section 108, Act I of 1872, 
for the purposes of the suit, although, m a suit for 
the purpose of administering the estate, the Court 
might have to apply the Hindu law of succession pre- 
scribed when a person is missing and not dead. 
Parmeshar Rax v Bisheshar Singh 

[I. Ii. 1 AIL, 53 
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death- continued 

7. ■■ ■■ — Evidence Act, ss. 107, 108.— 

Presumption of date of death — Upon the death of a 
sonless Hindu, his separate estate devolved upon his 
two widows, the first of whom had a daughter, who 
had two sons, G and S., G. having a son D After 
the death of the fiist widow, the second came into 
sole possession of the pioperty and so continued till 
her death m 18S2 At that time 8 was still living, 
hut & had not been heard of by any of his lelatives or 
friends since 1869 or 1870. In 1884, a pui chaser 
from S claimed possession of the whole estate, and 
was resisted by D , on the ground that the estate 
had, on the death of the second widow, devolved on 
his fathei and S. jointly, and S was not competent 
to alienate it Meld that the question whether the 
defendant's father was living at the time of the 
second widow's death m 1882| was a question of evi- 
dence governed by sections 107 and 108 of the Evi- 
dence Act , that under the circumstances the defend- 
ant's father must be held to have died prior to the 
time referred to , that consequently, according to the 
Hindu law, the right of succession to his grandfather's 
estate did not vest m him jointly with the plaintiff's 
vendor, so as to enable the defendant to claim through 
him; that the plaintiff's vendor was therefore com- 
petent to alienate the entire estate, and the claim 
must be allowed, Mozhar A h v, Mudh Singh, I . L. M. } 
7 AIL, 297 , Janmajay Mazumdar v. Keshab Lai 
Ghose, 2 B, L. M., A. C., 134; Guru Lass Mag v. 
Mafilal Mag, 6 B. L M., Ap., 16; and Parmeshar 
Mai v. BisJmhar Singh, L L. M„'l AIL, 53 ; referred 
to. Dharup Nath v. Gqbind Saran. Gobind 
Saran v Dharup Nath . I. L. R., 8 All., 614 

HINDU LAW — RECOVERED PRO- 
PERTY. 


Deere© for possession —The 

Hindu law on the subject of “ recovered” pro- 
perty applies to cases m which the property has 
passed from the family to strangers, and has been 
held by them adversely to the family, and not to 
cases where the propeity has been held by one 
claiming (though unfoundedly) to be a member of 
the family Merely obtaining a decree for posses- 
sion is not “recovering " the propeity, “ Recoveiy," 
if not made with the privity of the co-heir, must at 
least be bond fide , and not m fraud or by anticipa- 
tion of the intentions of the co-heir. Bissessur 
Chuceerbutty v , Seetul Chunder Chuoker* 
butty 9 W. R., 69 

HINDU LAW— REVERSIONERS. Col. 

1. Powers or Reversioners to re- 

strain Waste and set aside 

Alienations— .... 2478 

(a) Who may sue . . . . 2478 

( b ) When they may sue and how 2486 

2. Right to Possession . . . 2487 

3. Relinquishment by Widow to Re- 
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HINDU LAW — REVERSIONERS— con- 

tinned , 

See Cases under Declaratory Decree, 
Suit eor — Reversioners. 

See Cases under Hindu Law — Aliena- 
tion-Alienation by Widow. 

See Cases under Hindu Law— Widow 
—Power op Alienation. 

See Cases under Limitation Act, 1877, 
art 141, 

1. POWERS OF REVERSIONERS TO 
RESTRAIN WASTE AND SET ASIDE 
ALIENATIONS 

( a ) Who may su». 

1 , Suits by reversioners.— Suit to 

set aside alienations bg Hindu widow — Smt to 
restrain Hindu -widow from committing waste — 
Contingent reversionary interest . — Persons having 
a contingent reversionary interest in lands, expectant 
on the death of a Hindu widow, though they cannot 
sue foi a declaration of title to tho lands as against 
third persons, may sue as presumptive heirs to set 
aside alienations of the property made by the widow, 
upon the ground of there being no legal necessity for 
such alienations, or to restrain her from committing 
waste. Unless such suits could be brought, it might be 
impossible, if the widow lived to a great age, to bring 
evidence after her death to prove that there was no 
legal necessity for tho alienations. Nor would it bo 
possible to prevent the widow from committing irre- 
mediable mischief to the estate. Chottoo Misser 
Jemah Misser 

[I. L. R., 6 Calc., 198; 6 O. L. R„ 688 

Contra, Ram Monohur Singh v. Kooldeep Na~ 
rain Singh . . , 11 W. R,, 614 


2. Alienation bg 

female tenant for life . — Waste . — Ground for suit . — * 
A bill quid timet by a reversioner agamst the 
daughter of an intestate Hindu in possession of per- 
sonalty, dismissed A Court of Equity will not in- 
terfeie, unless it is shown that there is danger from 
the mode m which the tenant for life in possession is 
dealing with the property The mere fact of the 
tenant foi life keeping m hand for about three 
months part of the corpus for the alleged purpose of 
an eligible investment does not amount to waste, nor 
is m derogation of the rights of those entitled m re- 
version. Hurry Doss Dutt v Uppoornah Dossee 
[6 Moore’s I. A., 433 


Sale by widow in 

excess of power, — Suit by reversioners for share of 


3. 


properly lent . — Lecreefor redemption — The widow 
of a Hindu sold to the defendants a portion of her 
husband's estate for less than its market value and 
for a sum m excess of what she was justified m i ars- 
ing by sale The plaintiffs, two or three reversioners 
entitled to the estate, sued, on the death of the widow, 
to recover from the purchasers two thirds of the land 
sold upon payment of two thirds of the sum which 
the widow was justified in raising. Held that the 
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HINDU LAW - REVERSIONERS-~ccm- 

tmued 

3* POWERS OF REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE ALIEN- 
ATIONS — conti nited 

(a) Who may s ve— continued. 

Suits by reversioners — continued 

plaintiffs weie entitled to the lelief claimed Su- 
bramanya v Ronnusami . I, L. R., 8 Mad., 92 

4. Declaratory decree, 

Suit for . — Waste by Hindu widow — • Suit to set 
aside compromise by Hindu widow. — Where the 
next reversioner after a Hindu widow sues, during 
the lifetime of the widow, for a declaration that a 
compromise mad#by her is not binding on him, it is 
no sufficient ground foi refusing the declaration that 
the plaintiff may not succeed for many years to the 
possession of the property, or that some of the pro- 
perty is of a perishable nature. Upendra Narain 
Myti v. Gotee Nath Bera 

[I. L. R„ 9 Calc., 817 ; 12 C. L. R., 356 

t>. Alienation by 

Hindu widow — Forfeiture of estate.-* Right of 
reversioners. — A Hindu widow, entitled to a life- 
estate only, granted a putm of the lands Held, 
first, that this did not work a forfeiture entitling the 
reversioneis to enter. Secondly (Steer, J., dissent- 
ing), that the reversioneis wero not entitled to have 
the putm sot aside. Thndly, that the putnidar, 
being a patty to the suit, was entitled to appear against 
that part of the decree which declared that the act of 
the widow has caused a forfeiture of her estate, as 
well as agamst the part of it which set aside lus 
putm. Lall Soo^dar Doss i\ Hurrykissen Doss 
[Marsh., 113 : 1 Ind. Jur., O. S., 32 : 1 Hay, 339 

6* * Contingent rever - 

sioner — A person having only a contingent estate 
during tlie lifetime of a Hindu widow, is permitted 
to sue simply on the ground of the necessity that the 
contingent reversioner may be under of protecting 
his contingent interest. It is therefore essential to 
see that he lias such an estate as entitles him to 
come in that way, — i e , that he holds the character 
which he professes. Thakoorain Sahiba v Mokun 
Lai* . . . . 7 W. R., 3?. C„ 25 

[11 Moore’s I. A., 386 

7, — — Interest sufficient 

to give right to sue , — Held , under the circumstances, 
that the plaintiff had sufficient interest to enable him 
to maintain a suit to question the adoption of a son. 
Brojo Kissoree Dossee v. Sreenath Bose 

[8 W. R„ 241 

a r emote rever - 

sioner — Suits to sot aside impropei alienations hy a 
widow cannot he brought by those whose rights are 
only inchoate and remote, as are those of a minor 
who is only entitled m reversion after the life-estate 
of his mother and sister, m the event of their surviv- 
ing their mother, whose alienations he seeks to set 
aside. Bama Soondueeb Dossee «? Bama Soon- 
dhrbe Dossee . . , 10 W. R., 301 

granting review in 8. C, . 10 W. R., 133 


HINDU LAW — REVERSIONERS -row- 

tmued 

1. POWERS OF REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE ALIEN- 
ATIONS — continued 

(a) Who may she — continued. 

Suits by reversioners — continued. 

9. - — — — Suit to set aside 

alienation — Right of t emote reversioner. — Relin- 
quishment of right of suit — Although a suit to set 
aside an alienation, alleged to have been illegally 
made by a Hindu widow, of property belonging to 
the estate of her deceased husband, should usually he 
brought by the next and not by a remote reversioner, 
yet such a suit may he brought hy other than the 
next reversioner where it can he considered as one 
brought hy a person who, by the express declaration 
of those having prior rights, was entitled to maintain 
it by reason of their consent, and of their relinquish- 
ment m his favour of the right of suit. When this 
relinquishment is once shown, the suit is open to no 
objection on the scoie of its having been instituted 
without the plaintiff, at the time of the institution, 
having shown that the prior rights of others had 
been waived or abandoned m his favour. Ammur 
Singh v. Murdun Singh . . 2 N. W., 31 

10. — Right to bring 

a suit for declaratory decree — A suit for a declara- 
tory decree must he brought by the nearest rever- 
sioner ; but there is no objection to a suit by a more 
distant reversions Mien the prior right of the nearer 
reversioner or reversioners have been waived. Bni- 
kaji Apaji v. Jagannath Vithal . 10 Bom., 351 

11 . Suit by rever- 

sioner with consent of i ever sioner having right to sue . 
— A suit hy a reversioner to set aside an alienation 
is cognisable if the title of the reversioner has been 
injured by a distinct act of alienation, and if the 
widow who ought to have brought the suit has re- 
linquished her life-interest and signified her assent 
to the suit proceeding. Bheem Ram Chxtckerbtjtty 
v . Htjree Kishorb Roy . . 1 W. R., 359 

12. Suit to set aside 

adoption — Right to sue . — The mere possibility of 
succeeding to the estate held hy a widow for life does 
not confer on the person having it the right to sue to 
contest an adoption alleged to have been made by 
the widow. Such a suit must be brought either hy the 
presumptive heir, or in the case of his refusal to sue, 
or precluding himself by act or word from suing, or 
of his concurring m, or colluding with, the alleged 
adoption, hy the next reversioner. In the latter case, 
the plamt must state why the presumptive heir does 
not sue, and the Court will, in the exercise of its 
discretion, decide whether the plaintiff is competent 
to sue. Gyanendeo Nath Roy v Lobongomtjn- 
jtjri Dabi * . . 11 C. I». R., 198 

’ 13. Alienation by 

widow — Suit for declaratory decree — Where a 
Hindu widow m possession as such of her deceased 
husband’s property alienates it, only the person pre- 
sumptively entitled to possess the property on her 
death may sue for a declaration of his right as against 
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TrUNDII LAW — REVERSIONERS — con- 
formed, 

1 POWERS OF REVERSIONERS TO RE- 
* STRAIN WASTE AND SET ASIDE ALIEN- 
ATION S — conti nued . 

(a) Who may stje — continued . 

Suits by reversioners —'continued. 

such alienation, unless such person has precluded 
himself fiom so suing hy collusion and connivance, 
when the person entitled next to hup may so sue. 

Raghu Nath v. Thakuei . I. Xj. R., 4 All., 16 

14 . - Suit by rever- 

sioner when nearest reversioner cannot sue . — When 
the immediate reversioner is m possession of a pait 
of the property, and not in a position to institute pio- 
ceedmgs to set aside alienations, the next reversioner 
is entitled to sue to protect his own futuie lights 
Bargobind Ram v. Hirusranee . 2 W. R., 255 

15. JPersons not the 

next reversioners. — Might to f>ue . — Where it appealed 
there were other poisons nearer than plaintiffs, and 
that there had been no disclaimer of their light on 
their part, — Held that plaintiffs, who, according to 
the ordinary Hindu law of inheritance, were not the 
next heirs, could not maintain the suit. Goo shaken 
Teekumjee v . Puesotum Lalktee 

[3 Agra, 238 

16. - — — — Suit to set aside 

adoption.— Might of suit.— Although a suit, to con- 
test an adoption made by a Hindu widow of a son to 
her deceased husband, may be brought by a contin- 
gent reversionary heir, yet it is not the law that any 
one who may have a possibility of succeeding to the 
estate of inheritance held by the widow for her life 
is competent to bring such a suit The right to sue 
must be limited. As a general rule, the suit must be 
brought by the presumptive reversionary heir,— that 
is to say, by the person who would succeed to the 
estate if the widow were to die at the tunc of the 
suit But it may be brought by a more distant heir, 
if those nearer m the line of succession are m collu- 
sion with the widow, or have precluded themselves 
from interfering. The rule laid down in Bhihaji 
Apagi v Jagannath Vithal, 10 Bom., A. C., 851, 
approved Reference made to Kooer Golab Singh 
v. Mao Kurun Singh, 14 Moore’s I. A , 187 . If the 
nearest heir had refused, without sufficient cause, to 
institute pioceedmgs, or if he had precluded himself 
by his own act or conduct from suing, or had col- 
luded with the widow, or had concurred in the act 
alleged to be wrongful, the next presumable heir 
would be, m respect of his interest, competent to sue 
In such a ease, upon a plaint stating the circum- 
stances under which the more distant heir claimed to 
sue, a Court would exercise a judicial discretion m 
determining whether he was or was not competent, m 
that respect, to sue , and whethei it was requisite or 
not that any nearer heir should be made a party to 
the suit. In a suit to have an alleged adoption set 
aside, the plaintiff, a minor, through his guardian, 
claimed to sue, on the strength of being the adopted 
son of the husband of a daughter of a brother of the 
father of the deceased, under whose authority the 


HINDU LAW-REVERSIONERS-cow- 

tinned, 

1. POWERS OF REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE ALIEN- 
ATION S — continued. 

(a) Who may sue — continued . 

Suits by reversioners — continued . 

adoption was alleged to have been made by the 
widow, the defendant. The Judicial Committee, 
without deciding that, as an adopted son, this minor 
had the same rights as a naturally-born son, and 
without deciding that he would have been entitled, 
m default of nearer relations, to succeed to the estate 
of inheritance, after the death of the widow, pointed 
out, that he could only have succeeded as a distant 
bandhu, and that he had not a vested hut at most a 
contingent interest. And held that Iheie being, m 
fact, heirs neaier m the line of succession than this 
minor, the giounds of Ins Competence to sue m 
loapect of* his interest, assuming that mteiost to 
exist, should have been made out in the manner 
above indicated. Anund Kunwar v Court op 
Wards . , I. I*. R., 6 Calc., 764 

[8 C. Xu R., 381 : L, JR., 8 I. A., 14 

17. Collusion between 

widmo and transferee, — Held tlmt, where the widow 
and plaintiff, the transience, were engaged m a 
scheme lor evading the restrictions put by the Hin- 
du law upon the widow’s nght of alienation, and 
were making use of the foims of a suit m fur- 
therance of the fraud, it was quite competent for the 
lowei Appellate Oouit to determine and satisfy itself 
(some ot the persons i colly interested being minors, 
and the transaction being open to suspicion svs pi e- 
judicial to their lovorsionary lights) of the true 
nature of the transaction at the instance of the 
i emote reversioner, even had the nearer leveisioner 
been piosent and consented to the decree being passed 
m plaintiff’s favour Do war Rai v. Boonda 

[Agra, JF. B., 57 : Ed. 1874, 43 

18. Collusion between 

widow and next heir — Might of remoter revet Stoner 
to sue — Where a daughter was colluding with the 
widow in making a tiansfer of divided pioperty, — 
Held that plaintiffs, the next reversioners aftei the 
daughter, weie competent to maintain the suit to 
have the transfei declared null and void. Jwaea 
Nath v. Kuluu 

[3 Agra, 55: Agra, E. B., Ed. 1874, 138 

19. Alienation by 

Hindu widow. — Might to sue. — Daughters . — The re- 
versioners of' the estate of a deceased Hindu sued his 
widow to set aside an alienation of the property by 
her, as not justified by legal necessity. The deceased 
had two daugliers, who were still living. Held that, 
xn the absence of any pi oof of collusion or connivance 
between the widow and her daughters, the plaintiffs, 
in the piesence of the latter, were not competent to 
maintain the suit. Anund Koer v Court of Wards, 
L. M, 8 I A, 14, referred to. Madaei v. Malki 

[I. !». R., e All., 428 

20. — * — Alienation . — 

Brand, — S. was entitled, undei the Mitaksliara law. 
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HXNTDIT LAW — REVERSIOISnERS-coM- 

tinned* 

X, POWERS OF REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE ALIEN- 
ATION S — continued* 

(a) Who may she— continued* 

Suits by reversioners — continued. 

to succeed, on the death of M., her mother, to the 
real estate of If, her father. Certain persons disputed 
S ’9 light of succession and claimed that they were 
entitled to succeed to H’s estate on M’s death, and 
complained that M was wasting the estate. The 
difference between such persons and M. and If. were 
referred by them to arbitration, and an award was 
made and idled m Court which, among other things, 
partitioned the estate between S. and such persons 
G , who claimed the right to succeed to the estate on 
SJ* death, sued for the cancellation of the award on 
the ground that it was fraudulent and affected his 
reversionary interests. Held, relying on Dowar v. 
Boonda, Agra,; IF. XL, 57 * JEd. 1874 , 43, thdt the 
suit was maintainable notwithstanding that G. was 
not the next reveisioner. Gauei Dat v. Gue Sahai 
[I. L. R., 2 AH., 41 

21. — - Partition between 

widow and mother , both claiming life-interest . — « 
Alienation by mother . — Declaratory decree — Upon 
the death of' a Hindu, a dispute as to his separate 
estate took place between his mother and his widow, 
which was referred to arbitiation and an award was 
made dividing the property between the disputants. 
It did not appear that either of them claimed the 
property absolutely, but they disputed as to who 
should have a life-interest m it, and this was the 
subject of the arbitration and of the award. Subse- 
quently the mother executed a deed of gift of part of 
the property which came to her in favour of her 
nephews The daughter and the daughter’s sons of 
the deceased, as reversions s, sued the donees to set 
aside the gift, asseitmg that the donor had no power 
to make it, having under the Hindu law a life-inter- 
est only m the property Held that, inasmuch as the 
donor was m any circumstances entitled to mainte- 
nance, and the decision come to upon the aihitiation 
was to put hei in possession of half the property, but 
only on the footing of a woman’s interest for life, 
the defendants could not set up any title by adverse 
possession on her part to defeat the claim of the 
leversioners Held also that the plaintiffs were com- 
petent to maintain the suit as reversioners to the 
widow, and were entitled to a decree for a declaration 
that the gift should not affect any of their rights as 
reversioners after the widow’s death Gopi Chakd 
v. Shjah Khab . . I. Xu R., & All., 646 

22. — Alienation by 

Hindu widow. — Acquiescence — Right to sue — 
Daughter — A reversioner of the estate of a deceased 
Hindu sued for cancellation of a sale-deed executed 
by the widow, on the ground that it was executed 
without legal necessity, and for a declaration that the 
alienation was void and incapable of affecting his 
right of succession. A daughter of the deceased was 
still living, and had taken no steps to set aside the 
sale Per Mahmood, J., that mere delay by a re- 


HINDU LAW - REVERSIOINERS-cok- 

tmued . 

1. POWERS OF REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE ALIEN- 
ATION S — continued. 

(a) Who may she— continued. 

Saits by reversioners— continued. 
versioner m instituting a suit to set aside an illegal 
sale made by a childless Hindu widow cannot be 
understood to amount to acquiescence m the sale. 
The acquiescence which would entitle a more remote 
leversioner to maintain the suit must he such as 
would amount to an equitable estoppel, precluding 
the first xeversioner from contesting the validity of 
the sale made by the widow Duleep Singh v. Sree 
Kishoon Panday, 4 N W , 83, followed Also per 
Mahmood, J., that the existence of female heirs, 
whose right of succession cannot surpass a cc widow’s 
estate,” does not affect the status of the nearest pre- 
sumptive reversionary hen* to the full ownership of 
the estate, and that such presumptive heir can main- 
tain a suit for declaratory relief such as was prayed 
for m the present suit, irrespective of the question of 
collusion or concurrence by such female heirs in the 
alienation by a childless Hindu widow or other female 
heir holding a similar estate ChunderJcoomar Ha* 
zaree v. Dwarhanath Purdhan , S D A , 185,9 , p. 
1623 ; and Bal Gobmd Ram vJHirusranee , 2 W . R., 
255 , followed. Blmgwandeen Doobey v Myna Baee, 
11 Moore’s 1. A „ 487 ; Ggjapathi Mlamani Patta 
Maha Devi Garu v* jg Wmathi Rhadamani Patta 
Maha Devi Garu , L. JL,w4. A., 212 a and Ram Dal 
v. Bansee Dhur, S . D, A *, N.W.P, 1866 , p. 67, 
referred to. Anund Koer v. Court of Wards, L R., 
8 I. A, 14, distinguished. Per Oddbiehd, J , that 
the nearest reversioner being the widow’s daughter, 
who herself could only take a limited interest in the 
property, and who had herself taken no steps to set 
aside the sale, the Court would be exercising a proper 
discretion in permitting the plaintiff, as the next rever- 
sioner after the daughter, to bring the suit. Bab- 
gobind V . Ramkhmab . I. L. R., 6 All., 431 

23. . Right ofdaug Her 

to sue — Held that a daughter was competent to sue 
during the lifetime of her mother, the encumbrancer, 
the daughter being the immediate reversioner to the 
pioperty, and her reversionary right being seriously 
threatened. Golab Koonwee v Shib Sahai 

[2 Agra, 54 

24. Son’s power to 

sue m lifetime of mother — The daughter’s son during 
the lifetime of his mother is not such a leversioner as 
is competent to challenge the act of his maternal 
grandmother Radha Kishen v. Bukhtawhb Labl 

[1 Agra, 1 

25 . f 0 se f aside 

abenation of ancestral property — Right of remoter 
reversioner to sue — In a suit by a reversioner to set 
aside an alienation of ancestral property, where plain- 
tiff questioned the acts of alienation effected jointly 
by his father and his aunt, it was held that he was 
entitled to maintain the suit even though his father, 
and not he, was the immediate reversioner, Retoo 
Raj Pakdey v Lalljee Pafdey , 24 W. R., 399 
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HINDU DAW — REVERSIONERS— con- 

tinned, 

1 POWERS OF REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE ALIEN- 
- ATIONS — continued , 

(a) Who may sue — continued . 

Suits by reversioners— continued, 

26, . — Eight of succes- 

sion, — Nephews — Tlie right of succession accrues to 
nephews (sisters* sons) whether "born before or after 
-the death of then* maternal uncle, not on the death of 
the maternal uncle, but on the death of his widow ; 
and the nephews can sue to question the validity of 
alienations made by the widow without legal neces- 
sity. Gobinb Monee Dossee v Sham Labe By- 
saoe. Kabee Coomar Chowbhry v Ramdass 
Shaha 1 , • « W. R., 1864, 153 

27, — — — Alienation by 

uncle,’— Eight of nepheio.—PIeld that a nephew is not 
Competent by Hindu law to object to any alienation 
of ancestral property directly or indirectly made by 
his uncle. Gunga Deen IUwut v. Mobhoo Subun 

[3 Agra, 4 

28, ... Eight of nephew, 

— Consent of heirs. — Daughter s-m-laio. — A nephew 
(who would bo next of kin entitled to the property) 
can, with the consent of his father and his uncles, the 
persons immediately entitled to succeed to the pro- 
perty, maintain a suit for proprietary possession 
against the daughters-in-law of a deceased Hindu, 
who have no other right m the property than a right 
to maintenance. Laboqiah v. Sanvabby 

[3 Agra, 191 

29, Suit by step-son 

or step-grandson, — Suit m lifetime of widow, — A 
reversioner m the position of son or step-grandson 
may sue m the lifetime of a Hindu widow in posses- 
sion to prevent waste. Chummun Mohunt v 1 U- 
jendra Sahoo .... 7 W. R., 119 

30* — Alienation by 

widow — Right of reversioner to sue. — A sale by a 
widow b£ propci ty derived from her husband, who is 
divided in interest from his own family, is valid for 
her life Such a sale will not be set aside at the in- 
stance of a divided brother of the husband. Bhaga- 
vatamma v . Pampana Gaub . 2 Mad., 393 

31. Power of rever- 

sioner to assign his interest. — Eight of assignee — 
Waste. — A reversionary contingent interest subject 
to the life-estate of a Hindu widow may be assigned 
The assignee of such an interest is entitled to re- 
strain the widow from committing waste. Ryohurn 
Paub v, PAaby Monee Dassee . Marsh., 622 

32. Assignee of re- 

versioner, — Suit by assignee , — Widow’s estate — 
During the existence of a Hindu widow’s interest m 
an estate inasmuch as she has in her the whole estate 
of inheritance, the assignoe of a reversionary heir to 
her husband has no interest therein as such assignee, 
which will enable him to bring a suit to have a mort- 
aggo and decree affecting the estate set aside. This 


HINDU DAW - RE VERS I ONERS — c on* 

United, 

1 . POWERS OF REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE ALIEN- 
ATION S— cow tinned, 

{a) Who may sue— continued, 

Suita by reversioners— continued, 

is so even though the assignee is the next heir to the 
property after the assignor Raicharan Pab v, 
Pyari Mani Dasi . . 8B.L. R., O. C., 70 

Ram Bunsee Koonwar v. Moheshur Koonwar 

[1 W. R„ 338 

(b) When they may sue and how. 

33, Cause of action, Accrual of. 

—Suit for possession. — Effect on icvetswner of ad- 
option by widow — The right of a i evemonary heir 
to succession, on the death of a widow m possession, 
is a contingent one. It is only on the death of the 
widow, when his rights as reversioner are converted 
mto a right to immediate possession, that ho is re- 
quired to sue for possession of the estate. The more 
fact of the adoption of another party does not pieju- 
dice lus rights. Those rights are invaded only when 
the adopted son, on the death of the widow, takes 
possession of the property as adopted son. Juggen- 
dronath Baneejeb v, Rajenbronath IIobbar 

[7 W. R„ 357 

34, Suit for posses- 

sion of share of estate , — Where the plaintiff was en- 
titled to a share of the estate of the defendant, a 
widow, m case she should die not having exercised the 
right to adopt, — Held that a suit for his share on 
the widow's failure to adopt withm a year must be dis- 
missed, the plaintiff having no present right to pos- 
session. Section IG2 of $ trange’s Manual , II. A, dis- 
sented from. Raman Ammab v. Subham Annavi 
alias Subramaniyan Annavi . 2 Mad., 399 

35 , — - Suit to set aside 

alienation of estate by widow — Where the transfer 
sought to he set aside was made by the widow m 
favour of her daughtei, who was lawful heir to the 
property, — Held that the plaintiff, a reversioner, had 
no present ground of action, as his reversionaiy right 
was not prejudiced theieby, Ubhur Singh v. 
Ranee Koonwar . . .1 Agra, 234 

36, Suit to set aside 

alienation of property m possession of widow — 
Where pioperty to the immediate possession of which 
a Hindu widow is entitled is conveyed away by 
parties having no right to it, the cause of action for 
a suit to recover possession is afforded thereby to the 
widow, and not to the reversionary heirs Joy 
Mooruth Kooer v, Babdeo Singh 

[21 W. R., 444 

37, — Suit for share of 

estate , or to set aside alienation — A Hindu rever- 
sioner, entitled, after the death of a tenant for life, 
to a share m the inheritance, cannot lay claim to- any 
definite share, nor can he sue to set aside a transac- 
tion affecting the inheritance, so far only as it would 
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HDSTDTI LAW - REVERSIONERS-cos- 

tinned. 

1. POWERS OP REVERSIONERS TO RE- 
STRAIN WASTE AND SET ASIDE ALIEN- 
ATIONS— cflnfowecL 

(h) When they may sue and how— continued. 

Cause of action, Accrual of— continued. 

affect Ins probable share. Keshava Sanabhaga v. 
Lahshminaeayana . I. L. R., 6 Mad., 192 

2. RIGHT TO POSSESSION. 

# 38. Suit for immediate posses- 

sion, — Waste on account of alienation by widow . — 
la cases where the sale by a Hindu widow has been 
set aside on the ground that no legal necessity has 
been proved, before a decree for immediate possession 
can be given to the plaintiff, it must be clearly proved 
that the property has deteriorated owing to the sale 
or has been wasted by the pui chasers. Chuttur- 
dharee Singh v. Hurcoomaree . 1 Hay, 107 

39 . . Right of reversioners on 

alienation being set aside. — Act of widow in- 
volving forfeiture of estate — Although an alienation 
ot propei ty by a widow for othei than allowable pur- 
poses may he declared void, yet the reversioners are 
not entitled to immediate possession, unless the widow 
has committed some act involving forfeiture of the 
property. Kjshnee v . Khealee Ram 

[2 NT. W., 424 

Bamasoondurbb Dossee v . Rama Soondueee 
Dossee . * , , 10 W. R., 133 

in winch case, however, a review was granted. 

See S. C 10 W. R., 301 

Rughoobar Dyad Singh v . Bhekaree Singh 

[22 W. R., 472 

40 . Suit for possession on ac- 

count of waste. — Alienation by widow not involv- 
ing forfeiture — Plaintiff, who was the reversioner of 
hoi iathei's estate, sued, duimg the lifetime of her 
mothoi who held a life-estate as widow of her 
husband, for possession of such estate, on the ground 
that her mother had, without reason, alienated the 
whole estate, with a few slight exceptions, absolutely 
to certain persons, who had again re-sold portions 
thereof. The defendants pleaded that the suit would 
not lie in the lifetime of the plaintiff's mother. It 
was found that the alienations were not fraudulent. 
M eld that the plaintiff was not entitled to have 
possession of the pioperty delivered to her, inasmuch 
as the alienation did not amount to a total destruc- 
tion of the benefit deiivable from the right of succes- 
sion, and could not theiofore be called waste, but 
that she was entitled only to a deelaiation that the 
alienation made by the widow and the subsequent 
alienations by hci alienees should not affect or preju- 
ehee the plaintiff oi reversioner's interests beyond the 
lifetime of the widow. Muddun Mohun Shaha v 
Anundmoyi ♦ . . 5 0.Ii, R., 49 

41. Alienation by 

widow.— JPraud, Proof of . — A Hindu widow being in 
possession of certain lakhiraj lauds ui which she had 


HINDU HAW — REVERSIONERS -con. 

tinned. 

2. RIGHT TO POSSESSION — continued. 

Suit for possession on account of waste 

— continued . 

a life-interest, the zemindar brought a suit against a 
minor reversioner and others to resume the land, 
obtained an ex parte decree, and, whether under 
colour thereof or not, afterwards obtained possession. 
The widow who was then dispossessed brought a 
separate suit to recover the property, m which the 
reversioner, who had meantime come of age, was 
joined as a co-plamtiff. Owing to a petition pre- 
sented by the widow, this suit was treated as having 
come to an end Held that, in the circumstances, 
and the consequent 3 eopardy to the title ot the rever- 
sioners, the reversioner above referred to was com- 
petent, without showing fraud on the part of the 
widow, to bring a suit to have the land reduced to 
his possession, and to prevent the zommdar from 
acquiring title by adverse possession, Chunder 
Koomar Gangoqly v Raj Kishen Banerjee 

[14 W. R., 322 

42. — Collusion of 

widow with parties in adverse possession , — Suit by 
a Hindu daughter, for hex self and as guardian of her 
minor son, to recover possession ot her deceased 
father's separate estate The legal representatives of 
the estate weio, first, the deceased's widow, and after 
her the plaintiff and her son. The widow not only 
failed to occupy and manage the estate, but, in collu- 
sion with the other defendants claiming under a 
hostile title, abandoned her lights, alleging that her 
husband was not separate, but a member of a joint 
family, and left the hostile holders undisturbed. To 
preserve the separate estate from becoming extin- 
guished by the operation of the law of limitation, it 
was necessary to remove the adverse occupants and to 
place the estate in the possession of some person to be 
appointed to represent it; and as the widow (the 
legal representative) never was m possession and did 
not ask for it, but repudiated all claim to it, it was 
held that no one had a better right to the possession 
than the plaintiff, and possession was accordingly 
decreed to her as manager during the widow's life- 
time. Gunesh Dutt v. Lall Muttee Kooer 

[17 W. R., 11 

See Radha Mohun Dhur v Ram Das Dey 
[3 B. I*. R., A. C., 362 : 24 W. R., 86 , note 

Shama Soondueee Chowdhrain V Jumoona 
Chowdhkain . . .24 W. R., 86 

43. Right to manage property as 

trustee. — Alienation by widow ivithout necessity . — 
Watte — When a widow is pioved to have made 
alienations without legal necessity the reversioner 
may be appointed to act as liei trustee. Dinkishen 
Shatrah v . Gungadhuk Mookerjee 

[2 Hay, 682 

3. RELINQUISHMENT BY WIDOW TO 
REVERSIONERS. 

44 . Effect of relinquishment by 

female.— Title of reversioner on relinquishment.— 
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HINDU DAW — REVERSIONERS— con- 
tinued 

3. RELINQUISHMENT BY WIDOW TO 
REVERSIONERS — continued 

Effect of relinquishment by female— cow-* 

tinned 

The succession of females according to Hindu law is 
not regular succession and is not based upon the or- 
dinary theory of spiritual benefit Therefore, if they 
relinquish their lights m favour of the reversioner, the 
case is again brought back to the normal state of 
succession, the effect being to vest m hun a complete 
title Gunga Pershad Kur v. Shumbhoonath 
Bubman .... 22 W. It ,393 

45. Effect of relinquishment by 

widow. — Consent of reversioners — Relinquishment 
to second reversioners.— Accoidmg to Hindu law, a 
widow m possession can relinquish, and, by relinquish- 
ing, anticipate for the xovei burners their ponod of 
succession. A relinquishment in favour of second 
reversioners is also valid it made with the consent of 
the first reversioners. Peotab Ch under Roy Cnow- 
dhby v. Joy Monee Dabee Chowdiibain 

[1 W. B., 98 

40, — Surrender of Hfe~ t 

estate — Title of reversioners . — The surrender of her 
estate by a Hindu ‘widow, or mother, to persons who 
at that time are unquestionably the heirs by Hindu 
law of the person from whom she lias inherited it, 
vests m those persons the inheritance wliioh they 
would take if she at that time wore to die, Shama 
Soonduree v SuruftChunder Dutt, 8 W> JR., 500 ; and 
Gunge* Rershad Kur v. Shumbhoonath Burman } 22 
W. 12 ., 898 , followed Nobbed os* Roy v. Modhu 
SOONDABI BURMONIA 

[I. L. R., 5 Calc., 732 ;5C,L, K. s 551 

47. Surrender of possession by 

widow in consideration of maintenance.— 
Arrangement by reversioners to pay widoio mainten- 
ance for her life- instead of possession of property. 
—Where poisons who arc presumptively the next m 
succession to a widow, come mto an arrangement by 
which she surrenders possession to them and receives 
a maintenance from them, such arrangement must be 
held to be binding as a family arrangement, and would 
not be altered by one or othei of the reversioners dy- 
ing during the lifetime of the widow. Lauda Kun- 
dbe Ladd v Lauda Kalee Pebshad 

[22 W. R., 307 

4. ARRANGEMENTS BETWEEN WIDOW AND 
REVERSIONERS. 

47. - Arrangement by next re- 

versioner allowing Her to keep posses- 
sion. — Loss of rights by widow on re-marriage . — 
Act XV of 1856, s. 2 . — Where a widow having lost 
hoi* rights in her husband's estate on account of re- 
marriage under the provisions of section 2, Act XV 
of 1856, was allowed to retain possession by the next 
reversioner , —Held that such arrangement by the 
next reversioner was only binding upon him, and not 
on the hoiis of such reversioner, who, on the death of 
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turned 

4. ARRANGEMENTS BETWEEN WIDOW AND 
REVERSIONERS — continued. 

Arrangement by next reversioner allow- 
ing £er to keep possession — continued. 
the former, weie entitled to sue for possession of the 
property by dispossessing the widow Kaisiio v 
Jumna . ... 1 Agra, 140 

5. CONVEYANCE BY WIDOW WITH 
REVERSIONERS 5 CONSENT 

48. Effect of conveyance by 

widow and reversioners. — Title of alienee — 
A Hindu widow m possession and the apparent next 
taker, by joining in one conveyance, can make a com- 
plete title. Kishen Geer v. Busgeet Roy 

[14 W. B., 379 

TeIDOCITUN CinJOKERBUTTY 1). UMESH CllUNDER 

Lahibi .... 7C.L.B.,571 

49. Alienation for le- 

gal necessity > Binding effect of fon oilier revet smi* 
ers . — Consent of next reversioner. — Under the Hindu 
law current in Bengal a transfer or conveyance by a 
widow upon the ostensible ground of legal necessity, 
such transfer or conveyance being assented to by the 
person who at the time is the next reversioner, will 
conclude another person, not a party thereto, who is 
the actual reversioner, upon the death of the widow, 
from' asserting his title to the property. Nobo- 
kishore Saema Roy v. Hari Nath Sarma Hoy 

[I. L. R„ 10 Calc., 1102 

50. JRower of remoter 

reversioner to question alienation. — Obsexvationa 
on the power of a remoter reversioner to question 
alienations by a Hindu widow in which the next re- 
versioner has concurred. Sia Dasi v. Gur Sahai 

[I. L. B., 3 All., 302 

51 . Ratification by reversioner 

of conveyance by widow.— Receipt of rent by 
reversioner from alienee of widow — Subsequent suit 
to set aside alienation — Where a tenure granted by 
a widow is recognised, after her death, by the rever- 
sionary heir, who receives rent from the holder of the 
tenure, such receipt amounts to a ratification of the 
tenure, and a suit to set aside, on the ground of the 
widow's incompetency to grant it, cannot succeed. 
Mohesh Chunder Bose v . Ugra Kant Baneejee 

[24 W. R., 127 

HINDU LAW— STRIDHAN. Col. 

1. Description and Devolution op Stri- 
dden 2491 

2 Gift op Stridhan .... 2497 

3. Epfeot op Unchastity . . . 2497 

4. Power to dispose op Stridhan . 21<97 

See Hindu Law— Contract — Husband 
and Wipe 

[I. L. R„ 6 Bom., 470, 473 
I. L R., 1 Bom,, 121 
I. L. R., 4 Bom., 318 
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HINDU LAW — STRIDHAN — continued. 


1. DESCRIPTION AND DEVOLUTION OF 
STRIDHAN. 

1. Definition of u stridhan.”— 

Different classes of stridhan . — Woman married m 
Asura form — The etymological import of the word 
** stndhan,” and the different views with which ( it is 
tegai dcd in the Eastern and Western schools of Hindu 
law, pointed out The Mitakshara recognises only 
one class of stridhan, and includes m that class all pro- 
perty acquired by a woman by inheritance. According 
to the last-mentioned authonty, a woman’s stridhan, 
if she has been married by the Asura form, upon her 
death childless, goes to her mother, her father, and 
their kindred,— ue, to the sapindas of her father 
m the first instance, — and, failing them, to her 
mother’s next of kin , hut if a woman has been mar- 
ried according to one of the approved forms, her 
stridhan descends, upon her death childless, to her 
husband and his sapindas. Over stridhan acquired 
by mheutanee (so far as it consists of immoveable 
property) a woman’s power of alienation is limited 
The Vyavahara Mayukha also considers property ac- 
quired by a woman by mheutanee to he stridhan, but 
classes stridhan under two heads — stridhan m a nar- 
rower sense, embracing particular species, foi which 
a peculiar mode of devolution is prescribed, and stri- 
dhan generally (including stndhan acquned by in- 
heritance), which descends m the same Hne as if the 
woman had been a male , — % to her sons and the 
rest, — and this notwithstanding her having left daugh- 
ters Authorities bearing upon the subject of stndhan 
considered and commented upon. Vijiaiung-am m 
Lakshuman . , .8 Bom., O. C., 244 


2. 'Property of daughter be- 

queathed to her by father before her mar- 
riage. — The propel ty of a daughter bequeathed to 
hei by her fathei befoie her marriage falls within 
the category of stndhan Judoonath Siecab v. 
Bussunt Coomae Roy Chowdhby 

£11 R L. R., 286 : 16 W. R., 105 : 19 W. R., 264 

3. Gaft by son to* mother for 

maintenance. — A gift of money by a son to Ins 
mother for her maintenance comes within the defini- 
tion of stridhan m the Hindu law, Doobg-a Koon- 
wae v. Tejoo Koonwae . 5 W. R., Mis., 53 

4. — Property purchased or ac- 

quired by mother. — Property inherited by 
daughter from mother, — Interest of Hindu daughter 
m mother’s property — A. } a Hindu widow, died in- 
testate, leaviug her surviving sons of her husband’s 
cider bi others, a sister, and the husband and children 
of a deceased sister At the time of her death A was 
possessed of certain ai tides of jewellery given to her 
on her nuniage, and of eeitam other ai tides of jewel- 
lery, and of Government paper standing m her name, 
which she had puicbased heisclf She was also pos- 
sessed of a share of a house and some Government 
paper, which had been left to her by the will of her 
mother. The provisions of the will m question 
being obscure, the parties interested under it had 
referred their difficulties to arbitration, and by the 
award the arbitrators allotted to A, the share of the 


HINDU LAW-STRIDHAN-cowjJi^ed. 

1. DESCRIPTION AND DEVOLUTION OF 
STRIDHAN — continued . 

, Property purchased or acquired by 
mother — continued . 

house of which she had died possessed “ to be held by 
her m severalty as a Hindu daughter m a manner 
prescribed by the Hindu law as prevalent m Bengal,” 
and allotted the Government paper to her,” to be taken 
and enjoyed by her absolutely ” In a suit by the sons 
of A } s husband’s elder brothers claiming the whole of 
her property as her stridhan, — Held that, as far as 
the source was concerned, all the gifts under the will 
might well he A’s stridhan, and that as the award 
gave her an absolute interest m the Government 
notes, they were her stridhan and passed to the 
plaintiffs together with all the jewellery and the 
Government notes purchased by her, but that, as 
the award gave her only the interest of a Hindu 
daughter in the house, and that as what a daughter 
inherits from her mother does not become her stridhan, 
the plaintiffs had no claim to the share of the house. 
Pbankissen Laha v . Noyanmoney Dasseu 

[I. L. R., 5 Calc*, 222 

5. Property acquired by woman 

by inheritance.— According to Hindu law, pro- 
perty acquired by a woman by inheritance is not 
to be classed as stridhan. Senoamajdathammae v. 
Vaeaynba Mudaei . . .3 Mad,, 312 

6. Husband’s estate inherited 

by widow. — Benares law — Power of disposition of 
widow — Held that, according to the law of the 
Benares school, no part of her husband’s estate, whe- 
ther moveable or immoveable, to which a Hindu widow 
succeeds by inheiitance, forms part of her stridhan or 
peculiar propeity, and the text of Katyayanamustbe 
taken to determine, first, that her power of disposition 
over both is limited to certain purposes ,* and secondly, 
that on her death both pass to the next heir of her 
husband Bhug-wandeen Do obey v< Myna Baee 

[9 W. R., P. C., 23 : 11 Moore’s, I. A., 481 

7. Immoveable property in- 

herited by mother from son. — According to 
the Mitakshara and the Vivada Chmtamom, all 
property that a woman inherits does not thereby be- 
come stridhan, so as after her death to descend to 
hei hens. Immoveable property which, in default 
of other intervening heirs, has been inherited by a 
mother from her son descends, on the mother’s death, 
not to her hens, but to the heirs of the son from 
whom she mhented it. Punchanunb Ojhab v. 
Laeshan Misseb . . .3 W. R., 140 

8. Property inherited by sister 

from brother. — Law m Bombay Presidency — A 
sister on this side of India, taking as heir to her 
brother, takes Ins property as stridhan with an abso- 
lute powei of disposition over it, and such property 
upon her death passes m the first instance to her 
daughters. The sons of such sister have not a vested 
interest in it as coparceners with their mother. Pro- 
perty acquiied by a married woman by inheritance, 
with the exception of property inherited by a widow 
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HINDU LAW-STRIDHAN — continued 
X. DESCRIPTION AND DEVOLUTION OP 
STRIDHAN— c0»*mhw<* 

Property inherited by sister from brother 

~ — continued 

from her husband, classes as stridhan, and descends 
accordingly Bhaskar Trimbak Acharya v 
Mahadeb Ramji . . 6 Bom., O. C„ 1 

9. Immoveable property in- 

herited by a married woman from her 
father. — According to the Hindu law of inheritance 
as received m the Bombay Presidency, immoveable 
property mhented by a married woman from her 
father, whether or not it be strictly entitled to the 
name of stridhan, descends on her death to her own 
heirs, and not to her father's ascendants according 
to what is called the “ melancholy succession " An 
inheritance descending on a man led woman from her 
father must be classed as stridhan and descends 
accordingly. Navalram A^maram v. Nandkishor 
Shivnaeayan . , . I Bom., 209 

X 0 , — — Gifts by husband to wife 

from motives of affection.— Ornaments for 
ordinary wear — Gifts of affection given by a hus- 
band to his wife after marriage are stridhan, and it 
is not necessary to the preservation of their character 
as stridhan that they should be constantly worn. If 
given unreservedly they become the wife's stridhan. 
If ornaments appear to be ornaments which a wife 
would ordinarily wear in her station of life, and not 
those which would be purchased for use only on ex- 
traordinary occasions, such as marriages and the like, 
the presumption is that they are for the ordinal y 
use of the wife and given to her without reservation 
They would therefore ho regaided as gifts of affec- 
tion and would constitute stridhan, and would not he 
liable to attachment and sale for the satisfaction of 
the husband's debts. Rad HA v Bisheshur Dass 

[6 N. W., 279 

11 . Ornaments given to wife at 

her marriage. — Ornaments given after marriage 
— Sons and daughters — Where the wife of a Hindu 
dies, leaving one son and two daughters, such of her 
ornaments as were given to liei at her mairiage, 
pass to her daughters and not to her son. Those 
given to her after marriage or by her husband or 
kindred, pass, accoidmg to the Mayukha, to the 
son and daughters m equal shares. Ashabai v 
Tyer Haji Rahimuttulba 

R., 9 Bom., 115 

12 , — Gift by father to daughter. 

— Mesne profits. — Inheritance. — A Hindu, by a deed 
dated m 1840, gave his daughter, a childless widow, 
an estate for life m certain pioperty, with remainder 
on her death to lus brother's grandsons; the daughter 
was put m possession, was dispossessed m 1858, and 
died m 1862. Under the terms of the deed, the pro- 
perty then went to the survivor of the two grandsons, 
who m 1864 sold his rights and interests m the pro- 
perty. In 1865 the purchaser brought a suit and 
recovered possession from the defendants. His repre- 
sentatives now sued for mesne profits of the property 
from 1860 to 1865* Held that the plaintiffs were 

II 


HINDU LAW— STRIDHAN — continued. 

X- DESCRIPTION AND DEVOLUTION OF 
STRIDHAN — continued. 

Gift by father to daughter— continued. 
not entitled to mesne profits which had accrued due, 
but were uncollected, m the lifetime of the daughter ; 
that such mesne profits would go to her heirs, whe 
would alone be entitled to them. Guru Prasad 
Roy v. Narar Das Roy 

[3 B. L. R., A. C., 121 : 11 W. R., 497 

13 , Grant to wife and her heirs 

male. — Devise by widow to sons. — Rights of 
daughter . — A Hindu gi anted certain land to his wife 
C and her sons and grandsons for ever C devised 
the land to her son by will Held that the land be- 
came the stridhanam of C. ? that the devise was 
inoperative under Hindu law, and that the land de- 
scended to CSs daughter. Bhujanga Rah v. Ramay- 
amma . . . . I. L. R., 7 Mad., 387 

14 , J, Widow’s savings from the 

income of the husband’s estate.— A widow's 
savings from the income of her limited estate are not 
her stridhan ; and if she has made no attempt to dis- 
pose of them in her lifetime, there is no dispute hut 
that they follow the estate from which they arose. 
Ishei Dutt Koer v. Hansbutxi Kobrain 

[L L. R., 10 Calc., 324 : 13 C. L. R.„ 418 
L. R., 10 I. A., 150 

15 , Arrears of maintenance due 

to widow. — An ears of maintenance due to a Hindu 
widow at her death do not necessarily i overt to the 
estate from which they were to he derived, on the 
giound that they were not separated from the corpus 
of that estate during her life Court or Wards v . 
Mohessur Roy . . . .16 W. R., 76 

13 . Immoveable property ac- 

quired from deceased uterine brother. - 
Power of ahenation.~*Hu8band’s heirs — Immoveable 
pioperty acquired by a childless Hindu widow from 
her deceased uterine brother Is her stridhan and 
sfcudhan with which the heirs to her husband have 
nothing to do Over such property her control is ab- 
solute and unimpeachable, and the relations of hei 
husband have no such reversionary status m respect 
of it as will entitle them to sue to set aside an 
alienation of it by her. Munia v Pur an 

[I. L. R., 5 AH., 310 

17 . — . Purchase of immoveable es- 

tate* with money received from husband. — 
Proceeds of gewellery—k widow who received pre- 
sents of moveable property from hei husband from 
time to time during their married life, after his death 
purchased immoveable estate, partly out of such pro- 
perty and partly with money, the proceeds of jewellery 
forming part of hei stridhanam. Held that she could 
dispose of such immoveable estate as her stridhanam. 
Venkata Rama Rao v Venkata Suriya Rao 

[I. L. R., 2 Mad., 333 : 8 C. L. R., 304 

affirming on appeal decision of High Com l m S. C. 

° [I. L, R., 1 Mad., 281 

4 L 
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HINDU LAW — STRIDHAN — continued. 

1. DESCRIPTION AND DEVOLUTION OF 
STRIDHAN — continued. 

18 , Immoveable property in- 

herited by paternal grandmother from 
grandson. — Mitakshara laic — Immoveable proper- 
ty inherited by the paternal grandmother from the 
grandson does not lank as studhan and on her death 
devolve as such on her heirs, but devolves on her 
death on the heirs of the grandson Phttkar Singh 
v Ranjit Singh . . I. L. R., 1 All., 661 

19 , Property given to a woman 

after marriage by her husband’s father's sis- 
ter’s son. — Inheritance.*-* With respect to propeity 
given to a woman after her marriage by her husband’s 
futhei’s sister’s son, the brother, mother, and father 
are preferable heirs to the husband. Hurrymohun 
Shah a v. Shonatun Shaha 

[I. L. R., 1 Calc., 275 

20, Stridhan of childless Hindu 

widow. — Succession to stndhan. — Semite, — The 
stridlian of a childless Hindu widow, according to the 
law oi the Western schools, goes to the collateral heirs 
of hei husband, m preference to her own next of 
km Thakoor Deyhke v Babur Ram: 

[2 Ind. Jur„ N. 106: 10 W. R., P. C., 3 
11 Moore’s I. A., 135 

21 Succession to 

stridhan , — Upon the death of a childless Hindu 
widow who had been married in one of the four ap- 
pi oved forms of marriage, S„ one of the collateral re- 
latives of her husband, stating that his minor son had 
been adopted by her, obtained possession of certain 
pioperty which ^had formed her .stndhan, and muta- 
tion of names was effected in the minor’s favour in the 
revenue records. A suit was instituted against S. 
and his son by C., on the allegation that he and J , 
who weie collateral relatives of the widow’s husband, 
were entitled, under the Hindu law, to succeed m 
moieties to the properties left Jgy her as her stndhan, 
and claiming recovery of possession of half her pro- 
pci ty ,In defence, the adoption was pleaded, and 
another plea was that the widow had left a brother 
who, m the absence of the adoption, would succeed 
to the property to the exclusion of the plaintiff. The 
Court of first instance held that the alleged adoption 
had not been proved In the lower Appellate Court 
the plea as to adoption was given up Meld that, 
upon the facts found, the plaintiff was the heir of the 
deceased widow, and as such entitled to succeed to 
her stndhan under the Hindu law. Thakoor Deyhee 
v. Raluh Ram, 11 Moore's I. A 135, followed 
Mmia v. Jpurcm, I. Z. R , 5 AIL, 310 , distinguished. 
Chamjpat v. Shjba . * I. L. R„ 8 All., 393 

22. — — - — Property inherited by 

female. — Succession to such property — An estate 
inherited by a female does not become her stndhan. 
Such estate on her death goes to the heirs of the last 
male heir, and not to the heir of her separate pro- 
perty. JUEEESSUR KOER V UGGUR ROY 

[X L, E., 9 Calc., 725 : 12 C. Xu R., 460 

23. — Property inherited by 

female from male, — Zaw applicable in Carnatic . 


HINDU LAW-STRIDHAN— continued, 

1. DESCRIPTION AND DEVOLUTION OF 
STRIDHAN — continued . 

Property inherited by female from male 

— continued. 

— The Mitakshara rule that property inherited by a 
female from a male is taken by her for only a re- 
stricted estate, and devolves, on her death, in the line, 
if any exists, of such male, is applicable in the Carna- 
tic Chotaylall v Chunnoo Zall, L R , 6 I. A , 15, 
referred to Muttu Vaduganadha Tetar v Dora 
Singha Tetar . ,I.L. E., 3 Mad., 290 

[L. R., 8 I. A., 99 

24. Property inherited by 

daughter from father. — Succession to such pro - 
perty — According to the law of the Mitakshara, a 
daughter’s estate inherited from her father is, like 
that of a widow mhented from her husband, a 
limited and restricted estate, and does not, on her 
death, pass as stridhan to her heirs, but reverts to the 
heirs of her father. Chotay Dale v Chunnoo 
Lall . . . « . 14 B. L. E., 235 

[22 W, R„ 496 

S. C. on appeal to Privy Council 

[X L. R., 4 Calc., 744 
L. R.,6 I. A., 15: 3 C. L. R, 465 

See also Deo Pershad v. Lujoo Roy 

[14 B. L. R., 245, note : 20 W. R„ 102 

25, Devolution of pro* 

perty — D., the daughter of one L , died childless m 
1866 possessed of certain immoveable property which 
she had inherited from her father L. L *s sister JSF. 
had one son A . by her first husband JP P, had a 
second wife P., whose son K was the father of the 
def endants. After P *s death his widow JST. married 
again and had a son who was the father of the plain- 
tiff. The plaintiff m this suit claimed to recover the 
property of D from the defendants who had taken 
possession. He contended that the property having 
devolved on A. through a female must continue to 
descend in that line and that he was entitled. The 
defendants claimed as heirs of A . Meld that on 
D 3 s death A. was the nearest bandhu relation both 
of D. and her father L , and consequently became full 
owner of the property On A *s death the defend- 
ants, as sons of his half -hi other K, became his 
heirs and were entitled to the property. Daepat 
Narotam v. Bhagyan Khushal 

[I. L. R., 9 Bom., 301 

20 , Devolution of stridhan.— 

Daughters, betrothed and unbetrothed — Devolution 
of stridhan after first devolution — A betrothed 
daughter is not entitled at her mothei’s death to * 
share m her stridhan, but the unbetrothed daughters 
alone inherit with the sons When stndhan has 
once devolved as such upon an heir, it does not con- 
tinue to devolve as stridhan, hut afterwards devolves 
accoidmg to the ordinary rules of Hindu law. Sri- 
nath Gangopadhya v Sarbamangaba Debi 

[2 B, L. R., A. C., 144 : 10 R., 488 

27. Property of 

daugktei bequeathed to her byfathei before marriage* 
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HINDU LAW— STRIDHANT— continued. 

1. DESCRIPTION AND DEVOLUTION OF 
STRIDE AN — continued \ 

Devolution of stridhan— continued, 

— Inheritance —Mother — According to the Hindu 
law as current m Bengal, the mother succeeds to the 
property of her daughter bequeathed to her by her 
father before her marriage m prefeience to her hus- 
band Such property falls within the categoiy of 
stridhan, Jedoofath: Sircar v Busstjft Coomab 
Roy Chowdhry 

[11 B. L. R., 286 : 16 W. R., 105 
19 W. R., 264 

28. . Succession of 

woman to impartible zemmdam — If a woman suc- 
ceeds to an impartible zenundari, the estate which 
devolves on her demise upon her son does not thereby 
become self -acquired propeity in the hands of the 
latter. Muttayaf Chetti v. Safgii.i Viea Paf- 
dia Chiffa Pambiar . I. L* R., 3 Mad., 370 

29. Mithila law. — 

Succession — The stridhan property of a widow, gov- 
erned by the Mithila law, and manned in one of the 
approved forms of marriage, goes to her husband's 
brother's son m preference to her sister's son. 
BaOHHA Tea V, JUGKMON JHA 

[I. L. R., 12 Calc,, 348 

80. — Might of adopted 

son to succeed to stridhan of co-wife of his adoptive 
Mother.— A son adopted by one wife may succeed to 
a co- wife's stiidhan, Teefogwreb Chatterjee v, 
Difofath Baferjee . . . 3 W. R., 49 

3L Sowdaich stri- 

dhan — Heirs of wife. — Sowdaiek stridhan created 
by the husband descends, not to his heirs, hut to the 
heirs of the wife. Kasjiee Chufjdee Roy Ciiow- 
beey v. Goue Kishorb Gooho . 10 W. R., 139 

2. GIFT OF STRIDHAN. 

32, — ISTature of gift of stridhan. 

— Maintenance , Provision for.— A gift of stridhan is 
not equivalent to a provision for maintenance Joy- 
TARA V. Ramhari Sirdar I. L. R., 10 Gale., 638 

3. EFFECT OF UNCHASTITY. 

83. Unehastity as incapacitat- 

ing woman from holding stridhan.— Inherit- 
ance and keeping possession of stridhan , — Per 
Turner, Offg. C. J. f and Oldeibld, J — Unchastity 
in a woman does not incapacitate her from inheriting 
stridhan. Per Pearson and Sbafkib, JJ.— Un- 
chastity in a woman does not preclude her from keep- 
ing possession by right of inheritance of stridhan. 
Gafoa Jati v, Ghasita , X, L. R., 1 All., 46 

’4, POWER TO DISPOSE OF STRIDHAN. 

34 . — Power of married woman to 

dispose of stridhan. — Immoveable property 
bought with stridhan. — Under the Hindu law a 
married woman is at liberty to make any disposition 
she hkes of money constituting her stridhan or sepa- 
rate and peculiar property, and if she purchases 

11 


HINDU LAW —STRIDHAN"— continued. 

4. POWER TO DISPOSE OF STRIDHAN— 

continued . 

Power of married woman to dispose of 
s tr Idhan — coni mued 

immoveable pioperty with such stridhan she has a 
* right to sell that immoveable property LuonMHN 
Chufder Geer Gossaif v. Kaliohurf Singh 

[19 W. R„ 292 

HINDU LAW-USURY. 

1. Rate of interest. — Act XXVIII 

of 1855. — Act XXVIII of 1855 did not repeal the 
Hindu laws as to the rate of interest. Such rate is 
governed by the stiict rules of Hindu law, as origin- 
ally laid down by Menu and other lawgivers. Ram- 
lad Hooker jee v . Haeaf Chandra Dhtjr 

[3 B. L. R., O. C., 130 : 12 W. R., O. C., 9 

2. Hindu law . — 

Contract.— Act XXVIII of 1855 —Act XXVIII of 
1855 docs not affect or supersede the rules of the 
Hindu law as to interest. Hakma Mafjx v Mem an 
Ayab Haj-i . . . . 7 Bom., O. C., 19 

3 . Amount of interest recover- 

able. — Interest exceeding principal — By the Hindu 
law, interest exceeding in amount the principal sum 
cannot be lecovered at one time Act XX VIII of 
1855 has not, by repealing section 12 of Regulation V 
of 1827, or otherwise, altered this rule of the Hindu 
law. Khxjshalohafd Labohand v. Ibrahim Fa- 
kir. Ram Krishfabhat v . Vithaba bin Malharji 

[3 Bom., A. C., 23 

See Kadarx bin Raftt v Atmarambhat 

[3 Bom., AXJ., 11, at p. 18 

1 4. Interest exceeding 

principal. — Usury laws — Act XXVIII of 1855 . — 
Contract Act (IX of 1872), s 10 — According to Hin- 
du law, arrears of interest more than sufficient to 
double the debt are not recoveiable, and the law upon 
this point was not affected by tho Act (XXVIII of 
1855) for the repeal of the usury laws, nor by section 
10 of the Contract Act. Semble, — The rule of Hin- 
du law in question has not properly anything to do 
with the legality or illegality of any contract, but is 
rather a rule of Limitation. Ramoofhoy Audicarry 
v . Johur Labe Dtttt 

[I. L. R., 6 Calc., 867: 7 C. L. R., 204 

5. Interest exceeding 

principal — Mad, Meg. XXXIV of 1802 . — Regula- 
tion XXXIV of 1802 having been repealed, a claim in 
a suit between Hindus for an amount of mteiest ex- 
ceeding the principal sum due is maintainable. Af- 
faji Rati v. Raghubai alias Sithtjbai 

[6 Mad., 400 

6. — Interest exceeding 

principal — Mad . Meg. XXXIV of 1802. — Whore 
part payments were made on a bond, and credited m 
discharge of the principal, and an action was brought 
for the balance of the principal and for interest, and 
the lower Court allowed a sum for interest as due at 
the date of the plaint which was greater than tho 

4 L % 
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HINDU DAW— USURY.— Amount of in- 
terest recoverable— continued. 

principal, the High Court disallowed the excess. The 
provision in section 4 of Regulation XXXIV of 1802, 
against an award of interest m excess of the princi- 
pal, refers only to the amount claimed for interest at 
the time the suit is brought. The rule of Hindu law 
as to recoverable arrears of interest discussed Ka- 
KARRAPTTDI Sll' AR AM AR A J A V. UPPALAPADI JANA- 

kayya 1 Mad., 5 

7. Interest exceeding 

principal — By Hindu law the amount recoverable at 
any one time for interest or arrears of interest on 
money lent cannot exceed the principal , hut if the 
principal remained outstanding, and the interest be 
paid m smaller sums from time to time, there is no 
limit to the amount which may he thus received in 
respect of interest. The previous decisions of the Sud- 
der Court to the contrary overruled. Dhondu Ja- 
gannath 0 . Narayan Ram Chandra . I Bom., 4:7 

8. Interest exceeding 

principal . — J Damdupat, Mule of — The Hindu law rule 
of damdupat does not operate when the defendant is 
other than <a ‘Hindu. Xanchand Hansraj v. Ba« 

i prsaheb Rustambhai . I. Ii. R., 3 Bom., 131 

9. Interest exceeding 

principal. — Usury.— Contract — The rule of Hindu 
law, prohibiting the recovery of interest exceeding in 
amount the principal sum lent, is not applicable to 
suits brought m Mofussil Courts in Bengal. Deen 
Doyar Boramakioe; v. Kyras Chtjnder Par 
Chowdhry . I. Ii, R., 1 Calc., 92 : 24: W. R„ 106 

10. Interest exceed- 

ing principal. — Suits between Mmdus in mofussil 
— Act XXVIII of 1855 , s. 2 . — In suits between 
Hindus m the mofussil, interest exceeding the princi- 
pal may he awarded. Het Xarain Singh v. Ram 
Dein Singh 

[I. Ii. R., 9 Calc., 871 : 12 C. L. R„ 590 

11. Interest exceeding 

principal, — Debtor and creditor. — Damdupat . — 
Since the passing of Act XXVIII of 1855, a Hindu 
creditoi may claim from his Hindu debtor interest 
in excess of the principal sum lent, should such 
interest have accrued. The rule of law prohibiting 
the recovery of interest in excess of the principal 
sum lent was m force m the mofussil of Bengal 
not as a provision of Hindu law, but as a statutory 
rule introduced by Regulation XV of 1798, and 
embracing all persons contracting in the mofussil. 
Stjrjya Xarain Singh v. Sirdhary Larl 

[I. Ii. R., 9 Calc., 825 : 12 C. I». R., 400 

12. Interest exceed- 

ing principal. — Amount recoverable m execution of 
decree, — Damdupat , Mule of, — The rule of Hindu law 
which limits the amount recoverable at one time by 
way of interest to the amount of the principal, does 
not apply to an amount recoverable in execution of 
the decree of a Civil Court, Barerishna Bear- 
ohandra v. Gobar Raghunath 

[I. Ii. R., 1 Bom., 73 

See Ramaohanbba v, Bhxmrao 

[I. Ii. R,, 1 Bom., 577 


HINDU LAW-USURY.— Amount of in- 
terest recoverable — continued . 

13. Interest exceed- 

ing principal. — Mortgage transactions. — The rule 
of Hindu law which declares that interest exceeding 
m amount the principal sum cannot he recovered at 
any one time is not apphcable to mortgage transac- 
tions Xarayan bin Babaji v Gtingaram bin 
Krishnaji ... 5 Bom., A. C., 157 

14. Interest exceed- 

ing principal . — The rule of Hindu law that interest 
beyond the amount of the principal sum cannot he 
recovered at any one time applies as well to mortgage 
transactions as to othei loans. But where the mort- 
gagee enters into possession of the mortgaged pro- 
perty, and in taking the accounts between the mort- 
gagor and mortgagee credit is given to the latter for 
the rents and profits received by him as against the 
principal and interest due, the above rule cannot 
equitably be applied. Nathubhai Panachand v. 
Murchanp Hiraohanb ' . 5 Bom., A. C., 196 

15. Interest exceed- 

ing principal.— Mortgage transactions . — Meld, in a 
case of deposit for ^redemption of a mortgage, that 
the principal and an equal sum for interest was suffi- 
cient, and that no more interest could accrue during 
the year of grace, as the law prohibited interest -in 
excess of the principal. Sheobabt v Dharee Tha- 
koor • • * .2 Ft, II*, 194 

IQ. — — Interest exceed- 

ing principal .* — Mule of damdupat. — Mortgage 
transactions . — According to the Hindu law of dam- 
dupat interest exceeding the prmcipal sum lent cannot 
be recovered at any one time. Cases hearing upon 
the subject of damdupat, and how far and when that 
law is applicable to loans upon mortgage, reviewed and 
considered. Xarayan v. Satvaji * 9 Bom., 83 

17. — — Interest exceeding 

principal.— Damdupat, Mule of. — Mortgage transac- 
tions — Suit for foreclosure,— In a suit for foreclo- 
sure of an equitable mortgage, — Meld that the plain- 
tiff could not recover interest to an amount exceeding 
the principal sum lent; the rule of damdupat being 
applicable in a case of a mortgage by a Hindu where 
no account of rents and profits is to be taken. GAN- 
pat Pandbrang v. Adarji Dadabhai 

[I, L. R., 3 Bom., 312 

18. — — - — Interest exceed - 

ing principal. — Mule of damdupat — limitation*— 
In a suit by the assignees of the equity of redemp- 
tion for possession on payment of the mortgage- 
money, — Meld, the question of the period for which 
interest was to be allowed was, therefore, to he deter- 
mined by Act XV of 1877, the Act in force at the 
date of the institution of this suit, article 132 of 
which applied, but as the rule of damdupat is not 
affected by Limitation Acts, the defendants could not 
be allowed, as intei est, more than the amount of the 
principal on which it was to he paid. Hari MahA- 
daji v. Barambhat Raghbnath 

[I,L.R.,9Bom.,233 
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HINDU DAW— WIDOW, Col. 

1. Interest in Estate of Husband— , 2501 
(a) By Inheritance . . . 2501 

(5) By Deed, Gift, or Will . . 2504 

2 Power of Widow — . . . 2607 

(a) Power to Compromise . 2507 

(b) Power op Disposition or 
Alienation .... 2508 

3 Decrees against Widow as repre- 

senting the Estate or Person- 
ally ...... 2514 

4. Disqualifications — , . . 2524 

(a) Re-marriage . . • . 2524 

(b) ITnchastity .... 2524 

See Cases under Hindu Law— Adoption 
— Who may adopt. 

See Cases under Hindu Law— Aliena- 
tion— Alienation by Widow. 

See Hindu Law— Contract— Husband 
and Wife . 1. 1*. B., 6 Bom., 470 

See Hindu Law — Endowment— Succes- 
sion in Management. 

[I. Xi. R., 2 Calc., 365 
I. Ii, B., 9 Calc , 766 

See Cases under Hindu Law— Family 
* Dwelling-house. 

See Hindu Law— Gift— Power to m^ke 
and accept Gifts. 

[1. 1>. R., 1 All., 734 

See Cases under Hindu Law— Inherit- 
ance— Special Heirs— Females— 
Widow, 

See Cases under Hindu Law— Mainten- 
ance— Bight to Maintenance- 
Widow. 

See Cases under Hindu Law— Parti- 
tion— Bight to Partition— Widow. 

See Cases under Hindu Law — Parti- 
tion-Shares on Partition— Widow. 

. See Cases under Hindu Law— Beyer- 

SIONERS. 

See Letters of Administration. 

[I. X*. R., 2 Calc., 431 
I. I*. R., 4 Calc., 87 

See Limitation Act, 1877, arts. 125, 
140, 141. 

See Probate— Opposition to and Eeyo- 
cation of Grant. 

[X.,Xj» R., 11 Calc. 492 

1. INTEREST IN ESTATE OP HUSBAND. 

(a) By Inheritance. 

1 . Right of widow in husband’s 

property* — Registration, of name.— A widow under 
the Hindu law is entitled to succeed to her husband's 
property, and to have her name registered as pro- 
prietor. Deepo Debia v. Gobindo Deb 

[16 W. R., 42 


HINDU IiAW—WIBOVr-continued 

1. INTEREST IN ESTATE OP HUSBAND 

— continued 

(a) By Inheritance— continued, 

2. Estate taken by widow. — 

Life-estate — A widow is entitled by law to a life- 
estate m her husband's property. Girdharee Singh 
v. Koolahul Singh 

[6 W . R., P. C., 1 : 2 Moore’s I. A., 344 

3. Immoveable pro- 

perty — Nature of right— A Hindu widow has an 
absolute right to the fullest beneficial interest m her 
husband's property inherited by hei for her life. 
She takes as heir a proprietary estate m the land 
absolute for some purposes, although in some 
respects subject to special qualifications, and her 
disposition ot the property is good for her life The 
proposition that a widow has no estate m her hus- 
band's immoveable property, but only the personal 
en 3 oyment of the usulruct, is untenable. Kama- 
vadhani Venkata Subhaya v. Joysa Narasing- 
appa .... 3 Mad., 116 

4. — — — Childless widow. 

— Mitakshara law . — Qualified interest. — A childless 
widow, under the Mitakshara law, takes only a limit- 
ed interest m her husband's estate, similar to that 
taken by a childlesB widow according to the law of 
the Bengal school. Panchoouree Mahtoqn v. 
Kalee Churn . . . 9 W, R., 490 

5. Widow succeeding 

in default of male nsue . — Qualified interest — A 
widow, who succeeds to the estate of hex husband m 
default of male issue, whether she takes by inherit- 
ance or by suivivorship, does not tMce a mere life- 
estate. The whole estate is, for the time, vested m 
her, though m some lespecfs for only a qualified 
interest She holds an estate of mhei itanee to herself 
and the heirs of her husband, and upon the termi- 
nation of that estate, the property descends to those 
who would have been the heirs of the husband if he 
had lived up to and died at the moment of her death, 
Moniram Kolita v. Keri Kolitani 

[I. Xu R., 5 Calc., 776 : 6 C, L. R. ? 322 

* (J, Right to divided 

property — According to the Hindu law, a widow 
cannot claim an undivided property Rewan Peb- 
sad v Radha Bibee 

[7 W. R., R. C., 35 : 4 Moore’s I. A.; 137 

7. Right of widow 

as to vested property of husband under a will — The 
doctrine of the Hindu law that a widow succeeding as 
heir to her husband cannot recover property of which 
he was not possessed, does not apply when the hus- 
band has a vested interest under a will or deed, the 
actual enjoyment being postponed. Hureosoon- 
dery Deuba Chowdranee v . Bajessuree Debea 

[2 W. R„ 321 

3, ... ■ — — Interest of Hindu 

widow m husband's property, Lower of disposal of, 
as against reversioners — The widow of one of the 
brothei s of a divided Hindu family, governed by the 
Mitakshara law, does not acquire an absolute interest 
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HINDU HAW— WIDOW — continued. 

I. INTEREST IN ESTATE OF HUSBAND 

— -continued. 

(a) By Inheritance — continued. 

Estate taken by widow — continued. 
in her husband’s separate estate, hut only such an 
interest as would render her acts conveying her in- 
terest to a third party binding as against herself, but 
not as against the reversionary heirs, unless the alien- 
ations were made under legal necessity* Cheet 
Banoo v. Ram Kjshen Singh. Ram Kishen Singh 
u. Cheet Banoo . . W. R., 1864, 102 

9. Trustee. — Daugh- 

ter’s estate — The title of a Hindu widow to her 
husband’s property, though a restrictive one, is not m 
the nature of a trust. Quaere , — -Whether by the 
Hindu law current in Bengal the interest of a daugh- 
ter in the estate of her deceased father is of the same 
nature as that of a widow. Huebydoss Butt v. 
Upeooenah Dossee . 6 Moore’s L A., 433 

10. Tower of husband 

to cut down by deed wife’s absolute estate to a life- 
interest — Wheie a Hindu wife is entitled to an ab- 
solute estate m certain property, her husband cannot 
cut down her interest to a life-interest by any dowl 
which he may make. Mohima Chundee Roy v 
Drega Monee . . . . 23 W. R. ? 184 

II . Liability of heir 

for debts left by widoio — By Hindu law a widow is 
allowed, during her lifetime, to make the fullest use 
of the usufruct of her husband’s estate, but what- 
ever part of it she leaves behind at her death becomes 
the property of .the next heir, and is not liable for 
her personal debts, unless such debts have been con- 
tracted under legal necessity and for the benefit of 
the estate Chundbabtcbe Dbbia v. Brody 

[9 W . R., 584 

12. Savings or accu- 

mulations by widow. — One M died ra 1872, leaving 
him surviving his widow, F , and a grandson, & , and 
a daughter-in-law. The widow (F.) on her husband’s 
death became entitled to a widow’s estate in his im- 
moveable property, and accordingly entered into pos-, 
session and management thereof. Under certain 
agreements made between her and one X, the latter 
received the rents of certain portions of the said im- 
moveable property, and in consideration paid F. 
certain fixed annual sums. On the 26th May 1883 
there was a balance of Rl, 787- 10-3 due from K. to 
F. in respect of the yearly privilege of recovering and 
receiving the said rents. F. died intestate on the 
18th December 1884*, and the plaintiff, having ob- 
tained letters of administration to her estate, de- 
manded payment of the said sum of Rl,787-10-3 from 
K. It appeared that, after F.’s death, K had paid 
this sum to G , who was F.’s grandson and the rever- 
sioner expectant on the determination of F ’ s widow’s 
estate, and on her death had succeeded to all the im- 
moveable property as the light heii of her husband 
M. The question was, whether the said sum of 
Rl,787-10-3 belonged to FIs estate, or remained por- 
tion of the immoveable property of IT., and, as such, 
properly payable to G. as bis heir. Meld that the 


HINDU LAW-WIDOW-.co^^wed. 

1. INTEREST IN ESTATE OF HUSBAND 
— continued 

{a) By Inhebitanoe— cottfoMwetf. 

Estate taken by widow— continued 

plaintiff was entitled to recover it as part of F.’s 
estate* There was nothing to show it to be “ savings 
or accumulations ” so as to give It to the heir to her 
husband’s estate. Rivett-Carnac (Administrator 
General, Bombay) Jivibai 

[I. B. R„ 10 Bom., 478 

13 , Acquisitions by widow.— 

Liability of property purchased by her for her debts. 
— Liability of heir to pay widow’s debts. — Tower to 
borrow money on security of estate. — The property 
acquired by a Hindu widow by purchase, with moneys 
borrowed on her own credit, is liable to be sold m 
satisfaction of her debts. Where a Hindu widow has 
acquired property purchased by moneys borrowed on 
the credit of her husband’s estate, it is equitable that 
the heir of the husband, who takes m succession to 
her, should not be permitted to take such acquired 
property freed fromvhe liability of satisfying a debt 
contracted by the wfdow to enable her to make the 
acquisition, and if the heir claims to take the acqui- 
sition, he is hound to satisfy the debt. A Hindu 
widow may encumber her husband’s estate for her 
own maintenance ; consequently, it seems that, if she 
can derive no income from the estate sufficient for her 
maintenance, there being no funds for cultivation, 
she would be at liberty to borrow money, on the secu- 
rity of the estate, foi the purposes of cultivation and 
provision for herself, Oodey Singh v Phool 
Chund’ . . , , . 5 NT. W., 197 

14, — Money advanced 

by widow. — Presumption as to its being husband’s pro « 
perty.— Where Hindu widows acquire property by 
advancing money during an interval when they are 
out of possession of their deceased husband’s estate, 
the money so advanced cannot be presumed to be a 
part of the proceeds of that estate. Gobinh Chtjn- 
der Mojoomdar v . DbxjMEEb Khan 

[23 W. R., 125 

(b) By Deed, Gist, ob Will. 

15 , — : Devise by will. — Widow’s es- 

tate —i Mamed woman — The rule of Hindu law by 
which widows take only a qualified estate m their 
husband’s property has no application to a devise 
under a will to married women Chttnder Money 
Dassee v. Hurry Dass Mitteb . 5 C. X». R., 557 

1 @. Construction of 

will — LJstate taken by widow.-— Alienation by justify- 
ing necessity . — The will of a Hindu testator who died 
m 1852 leaving a widow and daughters contained the 
following provisions : “To my wife JB , who is my next 
heir, 1 give the following properties on these condi- 
tions * I shall have entire control of them during my 
lifetime, and after my death my wife taking posses- 
sion of them shall perform with the proceeds my ob- 
sequies and the expenses for the marriage, mainte- 
nance, and support, according to the family usage, of 
my three daughters. She shall have 4 annas of 
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HINDU LAW—WIDOW-co^mM^ 

1. INTEREST IN ESTATE OF HUSBAND 
— continued . 

(&) By Deed, Giet, or Will— continued. 

Devise by will — continued . 

talooks A. and B , m the possession of my step- 
mother, for her necessary expenses and the peifonn- 
ance of charity. Accoidmg to the above conditions 
my stepmother shall take possession of these two 
properties and my wife of all the remaining real and 
personal estate ” Meld that the widow took only a 
life-estate. Held, fnrthei, that the daughters were 
entitled to a declaration that a sale by the widow to 
the defendants, of the properties given by the will 
was for her life only, the defendants being unable to 
show any justifying necessity which would entitle 
her to sell the entire estate. Kullianbutti Koer 
v, Tulapal Singh . . 11 C. L. B. s 204 

17, Deed of arrangement giving 

property to widow “for her sole use and 
benefit.” — Interest iti property of husband —A 
deed of arrangement and release m the English form, 
between members of a Hindu family m respect of cer- 
tain joint estate, claimed by a childless Hmdu ( widow 
of one of the co-heirs m her character of heiress and 
legal personal representative of her deceased hus- 
band, declared that she was entitled to the sum there- 
in expiessed as the share of her deceased husband 
« for her sole absolute use and benefit.” Meld 
(reversing the decree of the Supreme Court at Cal- 
cutta) that these words were not to receive the same 
interpretation as a Court of Equity in England would 
put upon them, as creating a separate estate m the 
widow , but that the deed must bo construed with re- 
ference to the situation of the parties and the rights 
of the widow by the Hindu law, and that, as the deed 
recited that she claimed and received the money as 
her husband's share in the joint estate in her charac- 
ter as his heiress and legal personal representative, 
such words must he construed to moan that it was to 
he held by her m severalty fiorn the joint estate, and 
as a Hindu widow she had only a life- estate in the 
corpus , the same at her death devolved as assets of 
her deceased husband upon his personal representa- 
tive m succession. In le versing such decree, the 
Judicial Committee directed that interest at the usual 
rate allowed by the Supreme Court should be allowed 
from the death of the widow. Rabtttty Dosseb v. 
SlBOHTTNDER MuLLIOK . 0 Moore’S I. A., 1 

18. Gift of moveable and im- 

moveable property.— Power of alienation . — 
Under a gift of moveable and immoveable property by 
a Hindu to his wife, the wife takes only a life-estate in 
the immoveable property, and has no power of aliena- 
tion over it, while her dominion over the moveable 
property is absolute. A Hindu wife takes by the will 
of her husband no more absolute right over the pro- 
perty bequeathed than she would take over such pro- 
perty if conferred upon her by gift during the life- 
time of her husband, and whothei m respect of a gift 
or a will, it is necessary foi the husband to give her 
in express terms a heritable right or power of aliena- 
tion. Koonjbehaei Dhub v. Premchand Dtjtp 

[L I*, R., 5 Calc., 684: 5 C. L. R., 501 


HINDU LAW-WIDOW -continued. 

1. INTEREST IN ESTATE OF HUSBAND 
— continued . 

(b) By Deed, Giet, or Will — continued , 

19 , Deed of gift to widow, 

— Construction of. — Life-estate —In this case the 
decision of the High Couit, repoited m 7 JB, L JR, ,93, 
was reversed by the Privy Council, who held that the 
effect of the instruments was to give the widow an 
estate for life with power to use the proceeds as she 
chose, and consequently that the proceeds, oi pioperty 
purchased by her out of the proceeds, would belong 
on her decease to her heirs. Bhagkbutti Deyi v. 
Bholanath Thakoor 

[I. L. R., 1 Calc., 104 : 24 W. R„ 168 
L. R.j 2 I. A., 256 

20 , Gift containing power of 

adoption. — Interest m moveable and immoveable 
property, — A Hindu gave a power of adoption to his 
wife, directing that so long as the wife should live 
she should remain in possession of all his property, 
moveable and immoveable, ancestral as well as self- 
acquired. jHeZofthat the widow took a life-interest 
in her deceased husband's property with remainder to 
the adopted son. JBhugbutti Daee v. JBholqnath 
Thakoor , Z. 11,2 1 A., 256 , followed. Bepin Be- 
hari Bundopadhya v , Brojo Natic Mookhopa- 
dhya . . . . I. L. B., 8 Calc., 857 

21 , Bill of sale. Construction of. 

— Estate of, as heiress of her son. — Estate yiven to 
be held in severalty absolutely . — JM., a member of a 
joint Hindu family, died, leaving three sons, JSJ., &„ 
and JD , and a widow, JR,, who was motliei of G. and 
JO. G. having died, 22., claiming as,mother and heir- 
ess of G , joined with D., m bringing a suit for par- 
tition against K. and tlio other members of the joint 
family. The decree m the suit, which was made by 
consent of all parties, declared 22. and JD, entitled to t 
two equal twelfth parts of the joint estate, and K. to 4 
one-twelffh share, and referred it to certain persons 
as arbitrators, and not as commissioners only, to 
make the award. The arbitrators allotted certain 
land to 22. and D. as their two twelfths Of the joint 
immoveable property, “to be held by them m sever- 
alty absolutely to JSJ they allotted other land as his 
one-twelfth share ; and m pursuance of an arrange- 
ment come to between A*, and JR and D., they direct- 
ed JSJ, to sell and convey his one-twelfth share to 22. 
and D., on receiving from them the sum at which it 
was valued. 22. and 2). paid the money, and JSJ, con- 
veyed his share to them by a Bengali bill of sale, in 
which, after stating that he conveyed it m accordance 
With the award, he added: “Becoming from this 
day invested with my rights, you have become pro- 
prietors of the right of gift and sale. I have no fur- 
ther connectio^with the said land Paying the taxes, 
revenue, &c , to Government, and causing mutation 
of- names, you will continue, with your sons and 
grandsons m succession, to enjoy possession m perfect 
peace 99 In a suit brought by K against the execu- 
tor of JR., to recover a moiety of the pioperty awarded 
to her and D , and of the property conveyed to them 
by the bill of sale, upon an allegation that JR took 
this property only as mother and heiress of G,, and 
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HINDU l*AW^WlI)OW~~cQntmued. 

i. INTEREST IN ESTATE OF HUSBAND 
— continued. 

(b) By Deed, Gipt, or Wxm— continued. 

Bill of sale, Construction of— continued. 

that, upon her death, it devolved upon him as G.’s 
next of km, — Held (reversing the decision of Mac- 
therson, J.) that JR took an absolute estate, and not 
meiely a life-mteiest, both m the property awarded 
to her and in the property conveyed by the bill of 
sale Bolye Cktjnd Dutt v . Khetterpal Bysaok 

[11 B. L. B., 459 

2. POWER OF WIDOW. 

(a) Power to Compromise, 

22. Nature of power to com- 

promise. — Assertion of rights. — Right of appeal 
— A Hindu widow, as representative of the entire 
-estate m litigation, has the same control with re- 
spect to compromise as she has with respect to the 
assertion of lights and with respect to appeal against 
an adverse decision Tarini Citaran Ganguli v . 
Watson .3B.L. B., A. C., 437 : 12 W. B„ 413 

23. , Nature of compromise by 

widow. — Reversioners. — Alienation — A compro- 
mise by which a Hindu widow gives up all her rights 
in her husband's estate, receiving only a life-interest 
in a part of it, cannot hut he regarded as an alien- 
ation, and is not binding against the reversioners. 
Indro Kooer v Abdool Burkut . 14 W, B., 146 

24. Compromise of suit.— His- 

dimmer of interest . — In a suit for the recovery of a 
share of joint property the plaintiff's maternal aunts, 
childless Hindu widows, who weie entitled to a prior 
life-interest to which the plaintiff's reversion was sub- 
ject, filed a petition disclaiming their interest and 
assenting to the suit, — Held that the Judge might 

* make a decree founded upon the disclaimer of the 
widows. Rujoneeeant Hitter v . Premchand 
Bose . . . Marsh., 241: 1 Hay, 513 

Shama Soondttree v. Shurut Chttnber Dtttt 

[8 W. B., 500 

25. * Compromise made by 

widow, Bffeet of. — Claim under alleged adoption. 
— Minor daughters . — In a suit in which a claim 
was made, in virtue of an alleged adoption, to the 
estate of a deceased Hindu, the widow made a com- 
promise, which was not in writing, with the claimant, 
wherein the adoption was admitted, but alleged to 
have been on condition that the widow should enjoy 
the entire property for her life without power df 
alienation and that, after her death, her minor 
daughters should take the self-acquired property, and 
that the claimant should succeed to the ancestral 
estate. Held that the daughters could not under 
any circumstances be hound by the compromise. 
Judgment of the High Court reversed on the facts 
Imbit Konwtjr q. Boor Narain Singh 

* [6 O. Ii. B., 76 

26. Alienation . — Re - 

versioner. — Limitation. — C., the brother of A. and JB., 


HINDU IiAW — WIDOW — continued. 

2. POWER OF WIDOW— continued. 

(a) Power to Compromise — continued. 

Compromise made by widow, Effect of 

— continued . 

died m 1835, and an order for mutation and registra- 
tion of names having been obtained by A and the heirs 
of JB. on the 28th March 1835, K , the widow of C,, in- 
stituted a suit to have the order cancelled and to have 
her possession confirmed, and on the 4th September 
1837 obtained a decree, which, however, was reversed 
on appeal on the 24th July 1839, the Appellate Court 
declaring that K. was not entitled as her husband's 
heir. A special appeal having beenprefenedto, and 
admitted by, the High Court, an lkrarnamah was 
filed by X. on the 15th September 1841, reciting that 
she had “given up her claim of having the appeal 
heard" “as a matter of amicable adjustment settling 
all disputes ” as therein provided. By the ikrarnamah 
it was provided that the milkiut and mokurrari of 
certain mouzahs should he held by A. and JB.’s heirs, 
and that mouzahs X., Y., and Z. should remain in 
K.’s possession for her life without power to make 
zur-i-peshgi leases or mortgages, and that on her 
death such mouzahs should pass to the heirs of A. 
and JB On the ikrarnamah being filed the Court 
struck off the appeal and made an order on the 14th 
September 1841, to the effect that the ikrarnamah 
should “ in no way affect the rights of the minors," 
the heirs of A and JB. Held that the ikrarnamah and 
order of the 14th September 1841 could not be re- 
garded as affecting the rights of the reversioners of 
C/s estate on the expiration of the widow's life-in- 
terest. Held also, that the suit by X. and the 
succeeding compromise was tantamount to an alien- 
ation by her, and that there was consequently no 
adverse possession during her life, and that the 
period of limitation in a suit by the reversioners 
must he calculated from her death Sheo Narain 
Singh v. Ktjrgo Kqery. Sheo Narain Singh v. 
Bishen Prosad Singh . . 10 C. I». B,, 337 

(b) Power or Disposition or Alienation. 

27. Bower of alienation. — Alien- 

ation for religious or charitable purposes — - Necessity . 
— Right of Crown taking property to set aside alien - 
ation . — Onus probandi. — Under the Hindu law a 
widow, though she takes as heir, takes a special and 
qualified estate. If there he collateral heirs of her 
husband she cannot of her own will alienate the pro- 
perty, except for special purposes. For religious or 
charitable purposes, or those which are supposed to 
conduce to the spiritual welfare of her husband, she 
has a larger power of disposition than that which she 
possesses for purely woildly purposes. To support 
an alienation tor the last she must show necessity. 
The restrictions on her power of alienation are in- 
separable from her estate, and independent of the 
existence of heirs capable of taking on her death. 
If for want of heirs the property, so far as it has not 
been lawfully disposed of by her, passes to the Crown, 
the Crown has the same power of protecting its^ in- 
terest as an heir by impeaching any injurious alien- 
ation by the widow. The onus ib on those who claim 



( 2,509 ) 


DIGEST OF CASES. 


{ 2510 ) 


HINDU LAW—' WIDOW— continued. 

2. POWER OF WIDOW — continued, 

(b) Power or Disposition or Alienation 
— continued. 

Power of alienation — continued . » 

under an alienation from a Hindu widow to show that 
the transaction was within her limited powers. Col- 
lector op Mashlibatam v Cayaly Vencata N, a- 

RAINAPAH 

[2 W. R., P. C., G1 : 8 Moore’s I. A., 529 

28. Power to dispose 

of property by will — Right to dispose of — A Hindu 
widow succeeding to the immoveable property of her 
deceased husband, and also claiming as heir to her 
only daughter, who died after her father childless 
and unmarried, is only entitled during her life to a 
widow’s estate. The doctrine laid down m the origi- 
nal Court that "ancestral property after partition can 
be disposed of by will, in the same way as self- 
acquired property, disapproved of, as opposed to the 
authorities and general spirit of Hindu law. Laksh- 
mibai v Ganpat Moroba. Ghnpat Moraba v. 
Lakshmibai . . .5 Bom., O. C., 128 

29 Widow of Hindu, 

having undivided property.’— Self -acquired property, 
— Payment of debts . — The widow of an undivided 
Hindu has no right to sell his property for payment 
of his debts, even though it ho self -acquired. Nama- 
Sivaya Chetti v. Siyagami . . 1 Mad., 374 

30. — * — Gift adverse to 

collateral heir of husband . — A childless widow Rani 
has no power to alienate her deceased husband's pro- 
perty as against his collateral heir by a wasceut- 
namah or deed of gift. Keerut Singh Koola- 
Hul Singh . . . 5 W. R„ F. C., 131 

[2 Moore’s I. A., 331 

31. Rower to dispose 

of immoveable property by will , — “ Inherited — A 
widow has no power to dispose by will of immove- 
able property inherited by her from her husband. 
The word “inherited” used in the Mitakshaia, in 
regard to a woman's stridhan, does not include im- 

, moveable property so as to make it her peculium , but 
refers only to personal property over which alone she 
has absolute dominion. Gobttrdhbn Nath v Onoop 
Roy 3W.R.,105 

Ram Shewhk Roy v, Shbo Gobind Sahoo 

[8 W. R., 519 

32. Right to dispose 

of land , portion of stridhan . — Held that a widow 
cannot, under Hindu law, dispose of immoveable pro- 
perty given to her by her husband which has become 
a portion of her stridhan. Gunput Singh v Ghnga 
Pbrshad 2 Agra, 230 

33 . — - — ■ Right to alienate 

stridhan , except land . — A Hindu wife or widow may 
alienate her stridhan, whether it he moveable or im- 
moveable, with the exception, perhaps, of lands given 
to her by her husband. Doe d. Kulammal v 
Khpptj Pillai . . .1 Mad., 85 


HINDU LAW — WIDOW— continued* 

2. POWER OF WIDOW — continued. 

(b) Power op Disposition, or Alienation 
— continued. 

Power of alienation— continued. 

34 , — Rower to alienate 

land being her stndhanum. — Land received by a wo- 
man from hei husband as stiidbanum cannot be alien- 
ated even after the husband's death to the pre 3 udice of 
the daughteis as next heirs without their consent. 
Gangadaraiya v. Parameswaramma 

[5 Mad., Ill 

35 . Rower to dispose 

of property by toill — A woman cannot execute a will 
regarding any property she inherits from her husband 
ox father She may dispose of her stridhan by gift, 
will, or sale, unless it is immoveable property given 
her by her husband Teenoowrbe Chattkrjee v 
DiNONATn Banerjee . , .3 W. R., 49 

30 . Stridhan * — Rower 

of disposition by will , — Whero a Hindu lady had 
received presents of moveable property from her hus- 
band from time to time during their married life, 
and, after his death, partly out of such property and 
partly from funds raised by the mortgage of jewels 
admitted to he her stridhanum, purchased immove- 
able property, — Held that that was her stridhanum, 
and that she consequently could dispose of it by will. 
Venkata Rama Rah v . Venkata Sttriya Rah 

[I. L. R., 1 Mad., 281 

In the same case in the Privy Council it was held 
as follows, affirming the decision of the High Court. 
The testamentary power of a Hindu female over her 
stridhanum being commensurate with her power of 
disposition over it m her lifetime, and both being 
absolute, no distinction can ho taken as legards a 
widow's power of disposition by will over immoveables 
in the purchase of which she has invested money 
given to her by her husband. Such estate is subject 
to the disposition which the general law gives her 
the power to make of her stndhanum. Venkata 
Rama Rao v. Venkata Sttriya Rao 

[I. L. R., 2 Mad., 333 
8 C. L. R., 304 

37 . Right of aliena- 

tion of moveable and immoveable property — A Hin- 
du widow's nght to alienate moveable property inhe- 
rited from her husband, without the consent of his 
heirs, is absolute With respect to immoveable pro- 
perty inherited from her husband, a Hindu widow is 
little moie than a tenant for life and trustee for the 
heirs of her husband, and she is restricted from 
alienating it by her sole independent act, unless for 
necessary subsistence, or for purposes beneficial to 
the deceased. Be char Bhagayan v> Bai Lakshmi 

[1 Bom., 50 

33 . Right of aliena- 

tion of immoveable property . — Held that a Hindu 
widow having a life-interest only m immoveable pro- 
perty inherited from her husband, has an independent 
power of sale over the same to the extent of such 
life-interest and no further. Mayaram Bhairam 
v. Motiram Goyindram 

[2 Bom., 331: 2nd Ed., 313 
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HINDU DAW-WIDOW— continued. 

2. POWER OP WIDOW — continued. 

(b) Power or Bispobition or Alienation 
— continued. 

Power of alienation— continued. 

39. * Power of, to dis- 

pose of personalty inherited by her from her hus- 
band — if eld that, under the Hindu flaw, as under- 
stood in the Benares school, a widow has an absolute 
right to dispose of the personalty inherited by her 
fiom her husband; that under the Hindu law Gov- 
ernment promissory notes ought to "be treated as per- 
sonal property ; that jewels, shawls, &c , are of the 
nature of studhan; and that m Hindu law hooks 
the word w corrody " is used solely with refeience to 
land, and that Government promissory notes cannot 
ho included in the said term “ corrody M Dooega 
Dayre v. Poorun Dayee 

[1 Ind. Jur., N. S., 128 : 5 W. R„ 141 

40. Power to dispose 

of property — Immoveable and moveable property . — 
By the law of the Western schools, as well as by the 
law of Bengal, a Hindu widow is restricted from 
alienating any immoveable property which she has 
inherited fiom her husband. Quaere , — Is there any 
distinction in respect of x moveable property P Tha- 
koor Deyhee v. Rai Baler: Ram 

[2 Ind. Jur., N. S., 108 : 10 W. R„ P. C., 3 

11 Moore’s I. A., 139 

Kotarbasapa v. Chanverova , 10 Bom., 403 

41. Widow's pro- 

perty in moveables left to her by the will of her hus- 
band — In Western India a widow* takes absolutely 
all moveable property bequeathed to her by her hus- 
band, and may dispose of such property by will 
Damodar Madhowji v. Pijrm: an and as Jeewandas 

[I Is. R., 7 Bom., 155 

42. Widow's estate. 

— Moveable property . — The restriction placed by the 
Hindu law on a widows power of alienation of her 
husband's estate extends to moveable as well as im- 
moveable property. Harasimah v Venkatadri 

[I. Xi. R., 8 Mad., 290 

43. »-' Right of child- 

less widow to alienate moveable property. — Mithila 
law.— Inheritance. — Under the Mithila law a child- 
less Hindu widow, although she cannot alienate the 
immoveable property, has an absolute right over the 
moveable property inherited from her husband, and 
can alienate it in any manner she pleases, and she 
has also an absolute power to dispose of the profits of 
the estate during her lifetime. Birajun Kobe v. 
LtfChmi Harain Mahata 

[I. Ii. R., 10 Calc., 392 

44. - — — Immoveable pro- 

perty — Will — Bequest — Gift — An absolute bequest 
by a Hindu of his separate immoveable property to 
his widow confeis on her as full dominion and power 
of alienation over that property as if* the bequest had 
been made to a stranger, Seth Mhlchand Ba- 
de: aesha Bax Mancha , I. L. B,, 7 Bom., 491 


HINDU LAW —WIDOW — cont imed. 

2. POWER OF WIDOW— continued 

(5) Power or Disposition oe Alienation 
— continued. 

Power of alienation— continued. 

45. Power to dispose 

of property by will — Where a widow of a Hindu 
who had received a share of the estate of her hus- 
band, consisting of moveable and immoveable pio- 
perty, from her co- widows, purported to dispose of 
her property by will to the prejudice of the co-wi- 
dows, — Eeld that the alienation was invalid Guri- 
vi Reddi v. Chinnamma . I, L, R,, 7 Mad., 93 

46. * — — — - Grant of money in 

lieu of maintenance . — Power of disposal.— Where a 
sum of money was given to a widow, without restric- 
tion, in lieu of maintenance, by her deceased hus- 
band's family, — Eeld that it became absolutely hers, 
and that she could ^ispose by will of landed property 
acquired by mean*f$f it. Nellairttmaeu Chbtti 
v. Marakathammal . . I. L. R., I Mad., 166 

47. — Gift — Interest 

with husband in joint property — Wheie a Hindu 
wife has a joint mteiest with her husband m landed 
properties, partly acquired by purchase, partly (as 
sowdayakam) by gift fiom her father, — Eeld that 
she was entitled on her husband's death to part with 
her interest m those properties Madhavarayya v. 
Tirtka Sami . . I. L, R„ 1 Mad., 307 

4 8. Restriction on 

alienation. — Proof of legal necessity. — ’The restric- 
tions on a Hindu widow's power of alienation are inse- 
parable from her estate. Their existence does not 
depend on that of heirs capable of taking on her death. 
The plaintiffs sued as purchasers of the equity of 
redemption from S , a Hindu widow, to redeem a 
mortgage effected by her husband JS. The mortgage 
deed recited that a portion of the mortgagedland was 
held by B. s not as owner, but as mortgagee from a 
third party S. was alive when the suit was instituted, 
but she died after the settlement of issues. The 
plaintiff then filed a supplementary claim to succeed 
as B 's next heir. The defendants (the sons of the 
mortgagee) contended that the plaintiff could not- re- 
deem, because the sale by S was invalid. They also 
claimed compensation for loss of the rents and profits 
of a portion of the mortgaged property redeemed 
from B. by the original owner. The Subordinate 
Judge allowed the plaintiff's claim. In appeal, the 
District Judge confirmed his decree, being of opinion 
that the sale was valid as against the defendants, 
because there were no collateral heirs. On appeal to 
the High Court, — Eeld, following the decision of the 
Privy Council in Collector of Masuhpatam v. Ca~ 
valy Vents at a pfarramapah, 2 W R , P C ,61. 8 
Moore's L A., 529, that the plaintiffs, who were bound 
to make out their title, could not succeed on the 
strength of an alienation by a Hindu widow, unless 
they proved that the alienation was made for purposes 
which the Hindu law recognised as necessary Dhgn- 
do Ramchandra v. Balerishna Govind Nag-ve- 
kar . . . . I. L. R., 8 Bozo., 190 
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HINDU LAW-WIDOW — continued . 

2 POWER OE WIDOW — continued. 

(b) Power op Disposition or Alienation 
— continued . 

Power of alienation — continued . 

49 , — — Adoption made 

on promise of settlement by adoptive father on adopt- 
ed son,— Specific performance. Right to. — Alienation 
by widow in accordance with promise — Limitation 

Immoveable property — Where a membei of the 
Talabda Koli caste of Hindus, by an express promise 
to settle bis property upon the boy, induced the 
parents of the defendant to give him their son in 
adoption, but died without having executed such set- 
tlement, — Held that the equity to compel the heir 
and legal representative of the adoptive father speci- 
fically to perform his contract survived, and the 
property m the hands of lus widow was hound by that 
contract. Therefore, when the widow of the adop- 
tive father, nearly thirty years after his death, gave 
effect to his undertaking by executing a deed of gift 
of his property m her hands in favour of the adopted 
son,— 'Held that such alienation was valid as against 
the next heir by blood of the adoptive father, and ho 
could not, on the death of the widow, avail himself of 
the plea of limitation which she had waived The 
^nature of a Hindu widow's estate m immoveable pro- 
perty considered, Bhala N ah an a v. Parbhu 
Habi .... X* L, R., 2 Bom., 67 

50. - — — * Right of widow 

to dispose by will . — By Hindu law the widow of a 
collateral does not take an absolute estate in the 
property of her husband’s gotraja sapmda, which she 
can dispose of by will after her death. Bharman- 
gatda v Rubrapgayla . I. Ii. R., 4 Bom., 1B1 

51 f Bengal school of 

Hindu law. — Widow’s estate. — Joint widows * — Par- 
tition — Purchaser from Hindu widow — Where a 
Hindu governed by tho Bengal school of Hindu law 
dies intestate, leaving two widows, his only heirs, him 
surviving, either of those widows may sell her interest 
in her deceased husband’s property, and the pur- 
chaser thereof is entitled to enforce a partition 
as agamst the other widow. Janaki Hath Mujiho- 

PADHYA V. MOTHURANATH MuKHOPADHYA 

[I. L. R., 9 Calc,, 580 : 12 C. Xj. R., 215 

52, Widow with 

certificate under Act XXVII of I860.' — Ground 
for setting aside sale . — Fraud. — The sale by 
a widow (who has obtained a certificate under Act 
XXVII of 1860 to collect the debts due to her hus- 
band’s estate) of a money-decree belonging to her 
husband’s estate, cannot be set aside except on the 
giound o£ fraud, either as not being the heir and sell- 
ing what she had no power to transfer, or as making 
a paper transfer to avoid the effect of execution, 
Bhagwan Doss v Luchmeb Narain 

[2 W. R., Mis., 19 

53. Sale by widow 

with consent of heirs . — An adopted son is not ac- 
tually precluded from questioning acts done by his 
mother during his minority or before his adoption ; 


HIHDU LAW-WIDOW —continued. 

2 POWER OE WIDOW — continued. 

{b) Power op Disposition or Alienation 
— continued. 

Power of alienation— continued. 

but a sale by a widow, with the consent of all legal 
heirs at the time existing, and ratified by decrees of 
Court, is binding on reversionaiy hens as well as on 
an adopted son adopted long after the sale Raj- 
kristo Roy v . Kishoree Hohun Mojoqmdar 

[3 W. R., 14 

54. Power to defeat 

rights of reversions s — A Hindu widow is not at 
liberty to defeat the lights of reversioners by alien- 
ating or wasting moveable piopcrty inherited from 
her husband. Btjchi Ramayya v Jagapathi 

[I. L. R., 8 Mad,, 304 

55. Forfeiture of 

property — Reversioner, Right of, to possession — A 
Hindu widow does not forfoit her mtcrost m her de- 
ceased husband’s separate estate merely by divesting 
herself of such interest. Such an act does not entitle 
the person claiming to be the next reversioner to sue 
for possession of tho estate, or for a declaration of 
his right as such reversioner to succeed to the estate 
after the widow’s death. Brag Das v Hari Kjshen 

[I* L, R„ 1 AIL, 503 

58. Appointment of 

reversioner as manager — lease by Hindu widow 
before he took over charge — Where a reversioner 
had obtained a deci co for waste agamst a Hindu widow 
and was appointed manager of the estate, but did 
not take over charge of it foi s*x years, — Held , a 
pottah granted by the widow m the meantime was a 
valid lease. Raie Churn Paul v. Saroop Chunler 
Mytee , . . , . 9W,B„698 

57. Right of pur - 

chaser at sale in execution of decree. — A purchaser 
m execution of the rights of a Hindu widow is 
entitled to question the validity of leases made 
by her. Rajkishen Sircar v Chowjdhry Ja- 
heboorul Huq „ . . W. R., 1864, 351 

3. DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSONALLY, 

58. Effect of decree against 

Hindu widow . — How far binding on inherit- 
ance. — The same principle which has prevailed in 
England as to tenants-m-tail representing the in- 
heritance, would seem to apply to the case of a Hindu 
widow, as there would he the gieatest possible incon- 
venience in holding that the succeeding heirs were 
not bound by a decree fauly and properly obtained 
agamst the widow, A decree m a suit for a zemm- 
dari by a Hindu widow binds those claiming the ze- 
mmdan m succession to her, unless it can be impeached 
on some special ground. Kattama Nauchear v. 
Rajah op Shiyagunga 2 W. R., R. C., 31 

[9 Moore’s I A., 539 

BALAMOO KOOER V WUZEER SlNGH 

[1 Ind. Jur., m S., 144 : 5 W. R., 78 
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HINDU IiA'W — WIDOW — continued . 

3. DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSONAL- 
LY — continued. 

Effect of decree against Hindu widow— 

continued. 

Goeaul Chunder Mama v. GourMonee Dossee 

[6 W. R., 52 

See Pertab Narain Singh v . Trilokinath 

Singh 

[I. L. R., 11 Calc., 186 : I*. R., 11 X A., 197 

59 . — Decree against widow in 

representative capacity.— Execution of de- 
cree , — Debts incurred by husband . — After the death 
of a member of a Hindu family his widows were 
sued in their representative capacity, and decrees 
were obtained in respect of debts incurred by him in 
his lifetime on his own account. Held that the de- 
crees could only be executed against that property 
which passed from the deceased to his widows in 
their own right, and not against other portions 
pf the joint family property. Sadaburt Pershad 
Sahoo v . Lote Ali Khan. Phoolbas Kooer 
V. LALL Juggesstjr Sahi Bikramjeet Lall v. 
Phoolbas Kooer. Ramdhyan Kooer v Phoolbas 
Kooer ... .14 W. R,, 340 

60. Under a decree 

in a suit on a bond against the widow of the deceased 
obligor, property to which her son, of whom she was 
guardian, was entitled as heir, was sold. In the ad- 
vertisement of the sale the property was described as 
that of the widow, and the interest to be sold was 
described as that of the debtor Held that the pur- 
chaser at the sale beguiled the property of the de- 
ceased debtor in the estate, and had a good title 
against the heir. Ishan Chunder Milter v. Buksh 
Ali Soudagur .... Marsh., 614 

S. C. Buksh Ali Sowdagub v. Essan Chunder 
Milter . . . W. R., E. B., 119 

Nujzeerun v. Ameeroodeen . 24 W. R., 3 

Hulkhory Lall v. Sheo Churn Lall 

[24 W. R., 109 

See Abdul Kureem v. Jaun Ali 

[18 W. R., 56 

01 . Decree against widow for 

arrears of revenue. — Salem execution of widow's 
interest — "Purchaser, Plights of. — Reversioner — The 
immoveable property of a Hindu widow was sold 
under a decree agamst her, and A. was the purchaser 
at the sale. Afterwards and during the lifetime of a 
the widow the lands in question were sold for arrears' 
of revenue due by A. to Government m respect of 
other lands, and B. was the purchaser at the sale. 
After the death of the widow the reversionei sued B. 
for recovery of possession of the lands Held that 
the life-estate of the widow was alone acquired by the 
purchaser at the sale under the decree, and sold 
at the sale for arrears of Government revenue, and 
that interest having expired the reversioner was en- 
titled to recover the possession of the lands. Doorga 
Churn v. Kassy Churn Moilree 

[Marsh,, 539 : 2 Hay, 646 


HINDU DAW—' WIDOW— continued. 

3. DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSONAL- 
LY — continued . 

Decree against widow for arrears of reve* 
nue — continued. 

Kisto Moyee Dossee v. Prosunno Narain 
Chowdhry . . . .6 W. R., 304 

Ram Shewuk Roy v. Sheo Gobind Sahoo 

[8 W. R* 519 

62. Decree against widow per- 

sonally and as guardian of son. — Debts of hus- 
band and wife jointly , Liability of estate for . — 
Where a decree is obtained against a Hindu widow, 
as guardian of her son, as well as m her own right, for 
a debt contracted jointly by her and her husband, the 
husband’s property is liable to satisfy the whole de- 
cree , and the wife is therefore entitled to sell as 
much of the estate as is necessary to raise the full 
amount of the debt. Goluok chunder Paul v. 
Mahomed Rohim . . , 9 W. R., 310 

03. Decree for refund of deposit 

by mortgagee to prevent sale for arrears of 
revenue, — Estate m possession of Hindu widow. 
— Effect of decree by mortgagee against widow . — 
A mortgaged estate, which was about to be sold for ( 
an ears of Government re\enue, was saved from sale 
by the mortgagee depositing a sum sufficient to pay 
the revenue due The mortgagee then sued the per- 
son in possession of the talook, a Hindu lady,' widow 
of the original mortgagor, seeking, under section 9 of 
Act I of 1845, to obtain from her, personally, repay- 
ment of the money paid to save the estate from sale ; 
not making the xeversioners parties, and not praying 
that the talook might he sold to pay the amount due. 
A decree was given in that suit to the mortgagee, on 
the execution of which decree the reversioners inter- 
vened. He Id, by the Privy Council, that the mort- 
gagee had no charge on the estate, and was not 
entitled to have it sold to pay the amount due the 
action so brought was only a personal action and the 
decree gave no remedy against the land , and it was 
intimated that this ruling did not affect the general 
doctrine that, m a suit brought by a third person, the 
object of winch is to recover, or to charge an estate 
of which a Hindu widow is the proprietress, she will, 
as defendant, represent and protect the estate as well 
in respect of her own as of the reversionary interest. 
Nagendra Chundbr Ghose v. Sreemutty Dossee 

[8 W. R., P. C., 17 : 11 Moore’s L A„ 241 

04, Decree in suit for arrears of 

rent. — Decree against widow m representative capa- 
city.— Purchaser, Rights of— A sued, under Act X 
of 1859, the widow of Z., as widow of Z. and guar- 
dian of Z 3 s son, for arrears of rent duo by Z. He ob- 
tained a decree m 1862 agamst the widow as Z’s re- 
presentative, hut it was declared that Z.'s son was not 
liable, on the ground that he had been adopted into an- 
other family. In a regular suit, A. obtained a decree 
declaring Z } s son to he the heir of his natural father 
Z. Certain estates of the deceased were then, m 
1867, put up for sale under Act XI of 1859, in execu- 
tion ot A/s decree for rent, and A. became the pur- 
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HI3NDU LAW—' WIDOW— continued. 

3 DEGREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSONAL- 
LY — continued . 

Decree in suit for arrears of rent— conti- 
nued. 

chaser. The certificate stated that the sale was of the 
right and interest of the widow, and that it took 
place under the decree in the regular suit. JB. } the 
holder of a prior decree for rent against Z., having 
failed to obtain execution against the same property, 
then sued A . and Z ’s son for a declaration that he 
was entitled to sell the property on the ground that 
it had come to Z 3 s son as Z.’s heir, and that only the 
interest of the widow (who had no intei est) had been 
purchased by A. Reid (reversing the decision of the 
High Court), A . was entitled to the property The 
case of Ishan Chunder Mitter v. Buhsh Ali Souda- 
gur, Marsh , 614, approved of. Court op Wards 
(General Manager op Darbhanga Raj) v. Coo- 
mab Ramaput Singh 

[10 33. L. R., 294 : 17 W. R., 459 
14 Moore’s I. A., 005 

05 , - — Personal decree 

against widow, — Rent accruing after husband 3 $ 
death. — In execution of a decree in a suit under the 
provisions of Regulation VIII of 1881 Against a Hin- 
Hu widow for arrears of rent of a certain talook, the 
interest of the widow in another talook was sold in 
1852 under Act IV of 1840 ; and m execution of an- 
other decree on a bond given by the widow for ar- 
rears of rent, a third talook was sold m 1865, Both 
decrees were for arrears of rent which had accrued 
due after the death of the husband; and the suits 
were brought against the widow alone, .the rever- 
sioner not being made a paity. In a suit by the 
purchaser of the talooks from the reversioner against 
the purchasers at the execution-sales to recover pos- 
session of the talooks, — Reid that the plaintiff was 
entitled to recover. The decrees for arrears of rent 
were a personal debt of the widow, and not a debt 
against the estate of the deceased husband. Such 
decrees can be enforced by the sale of her interest 
only, except where the proceeding is one which 
authorises the sale of the tenures under Bengal Act 
VIII of 1869. Even assuming them to be a charge 
on the husband’s estate, the onus was on the defend- 
ants to prove that such charge was created by legal 
necessity, which they had failed to do Mohima 
•Chunder Roy Chowdhry v . Ram Kishore 
Acharjee Chowdhry 

[15 B. Ii* R., 142 : 23 W. R., 174 

66. Widow in pos- 

session of husband 3 s property — Personal debt — - 
Right of purchaser. — Arrears of rent due to a ze- 
mindar by a Hindu widow in possession of hei hus- 
band’s property are not a personal debt of the widow, 
and on a sale of the property taking place in execu- 
tion of a decree against the widow for such arrears, 
m a suit under Act X of 1859, the purchaser acqunes 
the property absolutely and not merely the rights of 
the widow. Teluox Chunder Chuokerbutty v 
Muddon Mohun Joogee 

[15 B. L. R., 143, note ; 12 W* R., 504 


HIEDTJ LAW — WIDOW — continued, 

8. DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSONAL- 
LY — continued. 

Decree in suit for arrears of rent — conti- 
nued. 

Anund Moyee Dassee v. Mohindro Narain 
Dass .... 15 W. R., 264 

Chowdhry Zuhooeul Huq v. Gooroo Churn 
Roy 15 W. R.> 329 

Raj aram Banerjee v. Sonatun Roy 

[23 W. R., 404 

07 , Decree executed against 

widow of mortgagor. — “Razmama decrees 33 — 
Right of purchaser . — Razmama arrangements, not 
made decrees of Court hut irregularly acted upon as 
if they had been so made, do not substantiate ad- 
vances alleged to have been made by creditors, but, 
assuming such “ razmamah decrees ” to substantiate 
creditor’s claims, proceedings m execution against 
tho widow of the mortgagor alone as his representa- 
tive cannot be effectual to pass to the purchaser of 
the equity of redemption at a sale m the course of 
such proceedings any right or mtorest in the proper- 
ty mortgaged. Pare yas AMI alias Kottai Tevar 
v . Saluokai Teyab alias Oyya Teyar 

[8 Mad., 157 

See, however, the same case on appeal to Privy 
Council. Siyagnana Tevar v Periasami 

[I. L. R., 1 Mad,, 312 
L. R., 5 I. A., 61 
Ramasami Chetti v. Saluokai Teyar alias Oyya 
Teyar 8 Mad., 186 

08 , Execution of decree against 

widow as representing estate* — Sale in execu- 
tion of decree . — Widow* & interest under deed of adop- 
tion. — Right of purchaser against adopted son . — 
The plaintiff sued to follow into the hands of the 
defendant certain property to which the latter had by 
transfers acquired the title of the purchaser at an 
auction-sale held m June 1848. The ground of his 
claim was that the late owner, who died ^before the 
sale, had left his widow a permission to adopt a son, 
and thereupon in 1856 she had adopted the plaintiff 
His contention was that the sale was of the widow’s 
interest merely, the permission to adopt having given 
to her, in the event of an adoption, a life-interest in 
the property, and that, upon her death in 1865, his 
interest accrued Reid that, as the proceeds of the 
execution-sale wcie not applied to satisfy only a 
liability incurred affcei the owner’s death, but also 
decrees for other debts, for which the estate was liable, 
thert was no substantial ground to impeach the long 
title acquired by the respondent. Debendro Narain 
Roy v. Coomar Chundernath Roy 

[20 W. R., 30 

09 , Execution of decree against 

widow for arrears of maintenance.— Sale of 
right, title, and interest of widow — Mainten- 
ance of widow . — Charge on estate of husband . — A 
Hindu died, leaving two sons, S. and M , who became 
separate m estate. S died, leaving a son, K. y who 
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HINDU IiAW — WIDOW — co ntimed. 

3. DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSONAL-' 
LY — continued. 

Execution of decree against widow for 
arrears of maintenance— continued. 

became a lunatic. M. died leaving a widow, 2V., and 
two sons, JB. and C. , and on his death, his sons B 
and C, took possession of their father’s estate, and 
entered into an agreement with their mother, 2V , to 
pay her R200 per annum for maintenance, and hypo- 
thecated some villages as security for due payment 
jB ; died, and C remained m exclusive possession of 
the property. After the death of C , his widows, R. 
and D. } and afterwards D , alone, took possession of 
the estate. JV. sued JD. for arrears of maintenance 
accrued since the death of O'., and obtained a decree. 
In execution of that decree, she attached the rights 
and interests of JD. in certain properties, but she died 
before any sale took place. The plaintiff, the son of 
JBT, then obtained a certificate under Act XXVII of 
1860 as representative of 2V. He was appointed a 
guardian ot K., who was, m a suit brought by him 
before his insanity and before the death of 2V, de- 
clared, by a decree made m 1848, entitled to the 
estate of C as reversioner. The plamtiff executed 
the decree obtained by 2V., and caused the properties, 
which had been before attached, to be sold in 1866. 
Some time after JD. died, and the plamtiff then sued 
the purchaser to recover possession of the property as 
the representative of his father under the decree of 
1848, but was defeated on the ground set up by the 
defendants, the purchasers, that his father was no 
, longer heir to 0„ by reason of supervenient insanity 
when the succession opened out to him on the death 
of 2V. The plaintiff then brought this suit to estab- 
lish his own title to the propeity as heir of C. It 
was contended by the defendants, among other things, 
that, by the sale m execution m 1866, under the de- 
cree obtained by 2V, agamst D , the absolute proprie- 
tary title passed, and not the life-interest of the 
widow only. Held that the arrears of maintenance 
for which the sale m 1866 took place was the per- 
sonal debt of JD, and that nothing but her life- 
interest passed under the sale. Bbijbhookun Lalb 
Awttstbe v . Mahadeo Doobey 

[15 B. Ii. R., 145, note : 17 W. R., 422 

Held on appeal to the Privy Council, affirming the 
decision of the High Court, that the purchaser at the 
execution-sale took only the widow’s interest^ and 
not the absolute estate, and therefore the plaintiff 
was entitled to recover. Baijuh Doobey d. Bbij 
BHGOKtTtf LABI- Awttsti 

[I. U R., 1 Calc., 133 : 24 W. R., 306 
Ii, R„ 2 I. A., *275 

70. Deere© in form personal 

against widow. — Sale in execution of decree — 
JB light of purchaser — Where an estate is sold in exe- 
cution of a decree which m form is a personal decree 
against a widow, and the sale certificate purports to 
pass only the right, title, and interest of such widow, 
the purchasers at such sale cannot, in a suit by the 
reversionary heirs of the husband for possession of 
the property, give evidence to show that the debt for 


HINDU DAW-' WIDOW— continued, 

3 DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSONAL- 
LY — continued . 

Decree m form personal against widow 

— continued, 

which the property was sold was chargeable on the 
estate of the deceased husband, with a view to estab- 
lishing a right to more than the widow’s mteiest. 
Baijun Doobey v. Brig Bhoohun Ball Awusti,L. R., 
21. A., 275. Z L. 22., 1 Calc , 133 . 24 W. R , 306, 
cited,— R ap ha Mohun Mtjnbtjb v Shosbi Bhoo- 
suh Biswas . . . . 3 C. L. R., 530 

71 , gale in execution, of mort- 

gage decree against Jwidow,— Right of pur- 
chaser. — Son’s widow , — A Hindu having mortgaged 
family property died, leaving a widow and a son him 
surviving. The son died leaving a widow, the defend- 
ant. The mortgagee then sued the widow of the 
father, as his representative, and the property was sold, 
and bought by th&jilaintiff in execution of the decree 
obtained against h#. The plaintiff having been dis- 
possessed by the defendant sued to recover the land. 
Held that the defendant was not bound by the decree 
or sale, and that the plaintiff was not entitled to re- 
cover General Manager of the Durbhunga Rag v. 
Coovnar Ramaput Sing , 14 Moore’s I A., 605 3 dis- 
tinguished. Siva Bhag-iam v Paxani Padiachi * 

[I. Ii. R„ 4 Mad., 401 

72, Sale of right , 

title , and interest of widow — A money-dcerec having 
been passed against R , a Hindu, was executed against 
his widow, whose right, title, and interest m certain 
property as representative of her deceased husband 
was sold by the Court. Held that, on the death of 
the widow, R’s daughter and heir was not entitled 
to recover from the purchaser the property sold. 
General Manager of the Durbhunga Roy v. Coomar 
Ramaput Sing , 14 Moore’s 1 \ A , 605 , and Ishan 
Chunder Matter v. BuJcsh All Soudagar, Marsh., 
614 , followed. Vydiahathayyah v. Misaks hi 
Ammal * . . I. I». R., 5 Mad., 5 

73 , — Decree against widow on 

bond. — Sale of right , title, and interest of widow in 
execution of decree. — Purchaser of right , title, and 
interest , Rights of — In 1854 A. R. executed a bond 
m favour of K. by way of security for a loan, and, 
in a suit against A. (the widow of A. R ), K, 
obtained a decree on the bond on the 24th of Decem- 
ber 1859, in execution of which a share in a jalkar, 
which bad belonged to A. R., was put up for sale 
and purchased by K. At the time of sale the pro- 
perty sold was in the possession of A ., on behalf of 
the two sons of herself and A. R, who were minors. 
On the death of the two minor sons, unmarried and 
without issue, A. took possession of the property as 
then heir In the decree of the 24th of December 1859 
A. was described as widow of A R , and mother of 
the two minor sons Neither the sale-proclamation 
nor certificate of sale was produced, but a purwannah 
from the Munsif to the Nazir was put m evidence, 
which referred to the sale-proclamation, and in 
which the parties were desenbed merely as “ decree- 
holder” and ** judgment-debtor this purwannah 
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HINDU LAW— WIDOW '—continued 
3. DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSONAL- 
LY— continued 

Decree against widow on bond — continued, 

also contained a schedule of the property intended to 
he sold, m which the interest was the “light and 
possession of the debtor” in the share of the jalkar 
In a suit brought by the representatives of AT to 
obtain possession of the propeity purchased by K, at 
the sale in execution of his decree, — Reid that K 
did not, by his purchase, acquire the intei est of the 
minor sons m the pioperty sold, and that the plam- 
tiif?Vere, therefore, not entitled to succeed. Alttk- 
monee Dabee v Banee Majdhab Chttckerbtttty 
[I. L. R„ 4 Calc., 077 : 3 C.L, R„ 473 

74. Execution of decree against 

representatives of widow. — Civil Procedure 
Code , 1877 , s, 234 — A Hindu widow instituted a suit 
to recover possession of certain propeity belonging 
to her deceased husband, and that suit was dismissed 
with costs The widow having died befoie execution 
for the costs was taken out, the decree-holder sought 
to take out execution against the next heirs of the 
late widow’s deceased husband. Reid that the fact 
that the widow did not m her suit seek to recover 
any interest personal to herself, but that she con- 
tracted the judgment-debt m the effort to recover a 
portion of her husband’s estate, to which m its entire- 
ty the next heirs of her late husband had succeed- 
ed, was sufficient to make the whole estate liable, and 
would entitle the decree-holder to satisfy his de- 
cree against “the legal representative ” of the late 
widow’s husband, under section 234 of Act X of 
1877 Mohima Chunder 'Roy Chowdhry v Ram 
Kishore Acharjee Chowdhry, 15 B L, R , 142, dis- 
tinguished. In a deereoi against a Hindu widow, it 
should he stated whether the decree is a personal 
decree, or one against her as representing her de- 
ceased husband. Ramkisiiore Chttckerbutty v. 
Kalryeanto Chuokerbtttty 

# [I. L, R., 0 Calc., 479 :8 C.L. R., 1 

75 . Sa le of right, title, and inter- 

est of Hindu widow.— Estate taken by purchaser. 
— The test to he applied m order to determine the 
exact interest which passes at a sale under the words 
“ right, title, and interest ” of a Hindu widow m any 
properties, depends upon the question whether the 
suit in which the sale was directed was one brought 
against the widow upon a cause of action personal 
to herself, or one which affects the whole mhentance 
of the property in suit. Bayun Dooley v. Dry 
Bhookun tall Awusti, L, R., 2 X A,, 275, followed. 
JOTEITDRO MOHTJN T AC ORE JOOTTL KlSHORE 

[I. L. R., 7 Calc., 357: 9 C. L. R., 57 

Reid, on appeal to the Privy Council, affirming the 
decree of the High Court, — Although a Hindu v ldow 
has, for some purposes, only a partial or qualified 
right, title, and interest m the estate which was her 
husband’s, yet for other purposes she represents an 
absolute interest therein. The question whether, on 
the sale of the right, title, and interest of the widow 
in execution of a decree, the whole interest or m- 


HINDU LAW — WIDOW— continued* 

3 DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSONAL- 
LY — continued 

Sale of right, title, and interest of Hindu 
Widow — continued 

heritance in the family estate does or does not pass, 
depends on the nature of the suit m which the 
execution of the decree takes place If the suit is a 
personal claim against the widow, then merely the 
widow’s limited estate is sold If, on the other hand, 
the suit is against the widow m respect of the family 
estate, or upon a cause not merely personal against 
her, then the whole of the inheritance passes by the 
execution-sale The judgment which the deciee has 
followed may he examined m order to deteimme 
which of these two results attends the execution- sale 
of the widow’s right, title, and mteiest. The pun- 
ciple m Bayun Dooley v Bry Bhookun Ball 
Awasti, I L IL, 1 Calc , 133, referred to and applied. 
JtJGUL Kisiiore v Jotendrg Monra Tagore 
[I. L. R„ 10 Calc., 985: L. R., 11 L A., 06 

Jykishoo^ Sookur v . Shunktjr Sooktjr 

* [3 Agra, 168 

70 . — Decree against widow bow 

far binding on minor son. — Parties — Represent- 
ation — Stale of equity of redemption — Mot tgage , — 
Redemption — A widow does not represent the cstaio 
so as to hind the son when the existence of the minor 
son is, from whatcvei i ause, altogether ignored, and 
there is nothing on the face ol the proceedings to 
show that she is sued as repiesontmg the minor son. 
Accordingly, wheie the plaintiff, a mmoi, sought to 
ledeem a ecu tain pi open ty from the defendant, who had 
pin chased the equity of ledemption an auction-sale, 
m execution of a deciee obtained against the plaintiff’s 
mothci alone as representative of her deceased hus- 
band, — Reid that the plaintiff was entitled to re- 
deem. The plaintiff having been ignored, the inherit- 
ance had not been substantially represented in the 
suit against his mother alone, and the plaintiff’s 
right to the equity of redemption consequently re- 
mained unaffected by the sale to the defendant. 
Aeoba Dada v. Sakharam: 

[L L. R , 9 Bom., 429 

77 , Decree against widow as 

beir of busb a nd.—Rffeet of, against rever- 
sioners. — Res judicata — Compromise by widow , — A 
suit brought against K , the widow of R, a Hindu, 
by the representatives of R *s brothers, R and X\, 
for possession of his estate, ended m a compromise by 
which the defendant recognised the plaintiffs’ rights, 
and conceded that the family was joint. After K’s 
death, M , a daughter of R , brought a suit on her 
own behalf against the above-mentioned plaintiffs for 
possession of her Lather’s estato, but afterwaids with- 
drew her claim Subsequently, S, MSs son, who had 
been born after K’s compromise, brought a suit 
against M. and the representatives of R. and P. to 
recover possession of the estate, on the allegation 
that the family being a divided one, he was entitled, 
under the Hindu law, to succeed to such estate, and 
that both the compromise entered into by K and the 
withdrawal of the former suit by M. were m fraud of 
his succession, and did not affect his rights The 
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Decree against widow as heir of hus- 
band — continued* 

Court of first instance found that the plaintiff was 
entitled to succeed to the estate, hut that, his mother 
being still alive, he was entitled to possession after 
her death only, and, upon these findings, gave him a 
decree declaring his right to possession on M’s death. 
The lower Appellate Court reversed the decree, hold- 
ing that the compromise entered into by K . was con- 
clusive against the plaintiff's claim, and also that, 
during his mother's lifetime, he had no locus standi 
to maintain the suit. Also, that the rule whereby 
decrees obtained against a Hindu widow succeeding 
to her husband's estate as heir are binding by way of 
res judicata against all who m the order of succes- 
sion come after her, and in that sense may be dealt 
with as her representatives, was limited to decrees 
faiily obtained against the widow m a contested and 
bond fide litigation, and would not apply to the com- 
promise effected by K , which could scarcely be re- 
garded as on a higher footing than an alienation 
which the widow m possession of her husband's 
divided estate might have made, and which the plain- 
tiff distinctly alleged had not been fairly obtained 
Amend Kooer v. Court of Wards, Z , L . P.> 6 Calc , 
764; Hand Kumar v. Radha Kauri , Z. L. K, 1 
AIL, 282 ; and Katama Katchiar’s case , 9 Moore’s 
L A , S42, referred to. Also, that M’s withdrawal 
of her suit was not a bar to the suit of the plaintiff, 
Sant Ktjmar v . Deo Saran 

[I. L. R., 8 All., 305 

See Saohit w. TSudhua Kuab 

[I. L. R., 8 AIL, 429 


78- 


Decree against widow.— In- 


ability of reversioners for acts of widow — Costs of 
suit for possession. — A Hindu, governed by the 
Bengal bchool of Hindu law, brought a suit for pos- 
session of a certain talook, hut died before decree, 
leaving him surviving a widow and two daughters. 
The widow was substituted in the suit instead of 
her husband, and she obtained a decree f oi possession. 
By a summary order made in execution of the decree 
the widow was put in possession of the talook as well 
as of certain lands, which lands were claimed by a 
person not a party to the suit, as lands not belonging 
to the talook. The claimant afterwards brought a 
suit for these lands against the widow. * The widow 
died during the suit, and was succeeded by her 
daughters, who also died after a decree for possession 
of the lands had been obtained by the claimant 
against them, when their sons were substituted m 
their stead as defendants It appeared that the 
widow, the daughters, and the daughters' sons had 
all been in possession of the disputed lands as a portion 
of the family estate. Held that the reversioners, the 
daughters' sons, were liable as the legal representa- 
tive! of the daughters, and as such were liable for all 
costs incurred in the suit brought by the claimant for 
possession of the disputed lands. Chundeb Coomar 
Roy v , Gonesh Cotnper Dass 

[I. Ii. R., 18 Calc., 283 


HINDU LAW-WIDOW— continued. 

4. DISQUALIFICATIONS. 

(a) Re-marriage. 

79. Effect of re-marriage.— Act 

XV of 1856 , ss. 2 , 3, 5 — Inheritance . — A Hindu 
died leaving a widow and minor son and daughter. 
The widow re-mairied after her husband's estate had 
vested m her son. The son subsequently died, and 
his step-brother took possession of the property. The 
widow then brought a suit against the step-brother 
for possession. Held that the suit was maintain- 
able, and that she could properly succeed as hem to 
her son, notwithstanding her second marriage Abora 
Stjth v. Bobeani 

[2 B. L. R., A C., 199 ; 11 W. R„ 82 
S. C. m lower Court. Oehoorah Soot v Bheuea 
Barinbe . . . . 10 W. R., 34 


80. Maraver caste , — 

Forfeiture of property of first husband, — The Court, 
applying the principles of the Hindu law, held that a 
widow of the Maraver caste who has re-married has 
no claim to the property of her first husband. Mttrtj- 
gayi v. VinAMAKAiii . I. L. R., 1 Mad., 226 


81. — Ling aits — Cus- 

tom in Wynaad . — Widow marriage — Among the 
Lmgait Goundans in the Wynaad, a widow, who con- 
tracts what is known as an odaveli marriage, ceases 
to inherit her deceased husband's estate. Koduthi 
v . Madtj . . . . L L. R., 7 Mad, 321 

82. Maintenance, 

Lower to sell husband’s estate for, — Wheie a Hindu 
widow is re-marned, or is living with another man, it 
does not necessarily follow that she would not be en- 
titled to sell her deceased husband's estate for her 
maintenance. Amjad Ali v Moniram Kalita 

[I. L. R„ 12 Calc., 52 


(b) Unchastity 

83 , Application of Hindu t$xts 

as to females debarred from inheriting,— 
Widow. — Mother. — The texts which pronounce that 
Hindu females are debarred from inheriting are con- 
fined in their application to the widow as such, 
Kojiyadu v Lakshmi . I. L. R., 5 Mad., 149 

84, Effect of unchastity.-— Un- 

chastity subsequent to descent of estate — Divesting 
of property — It is a general rule of Hindu law that 
when the descent of an estate has taken place before 
the cause of exclusion from caste has arisen, the estate 
is not divested by the owner becoming an out- 
cast. This rule would not apply to a wife who has 
become unchaste. Deokee v. Sookhdeo 

[2 N. W., 301 

85, — Forfeiture of in- 

heritance. — Act XXI of 1850 — D., a Rardesi Hindu 
residing at Nasik, died leaving two widows, £ and P. 
j3 3 who was the first wife, though not incontinent, 
had been turned out of his house by her husband 
some time after he married P. In a suit by B. to ^ 
recover a moiety of D’s estate, F,, while admitting 
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HINDU LAW — WIDOW — continued. 

4. DISQUALIFICATIONS — continued , 

{ b ) Unchastity — continued 

Effect of unch.astity — continued . 
that she herself had been leading a life of prostitution 
since D 3 s death, resisted a paitition of his estate, on 
the grounds that B. had, since D 3 s death, cohabited 
with M , and subsequently married 3., both of which 
allegations B. denied. Meld that, though by Hindu 
law, incontinence excluded a widow from succession to 
her husband's estate, yet if the inheritance were once 
vested it was not liable to be divested, unless her sub- 
seq uent incontinence were accompanied by degrada- 
tion/Dut that, by Act XXI of 1850, deprivation of 
caste can no longei be recognised as woiking a for- 
feiture of any light oi property, or affecting any right 
of inheritance. Parvati v. Bhiicee 

[4 Bom., A. C., 25 

86. ■ Digesting of 

property. — Forfeiture of inheritance — Unchastity m 
a Hindu widow does not divest her of piopcrty which 
has become vested m her after the death of her hus- 
band. Abhiram Doss v . Sreeram Doss 

[3 B. L. B., A. C., 421 : 12 W. R., 330 

87. — Mivestmf of pro- 

perty.— Forfeiture of inheritance — Act XXI of 
1$5Q . — A Hindu widow, in whom the property of her 
husband has once vested, docs not forfeit by her nil- 
chastity her right to such property. Semble , — Un- 
chastity, followed by degradation oi expulsion from 
caste, would not bo sufficient to deprive a widow of an 
estate wliicb she has taken by inheritance, Matan- 
mm Debi v. Jaykali Debi 

[5 B. L. R„ 486 ; 14 W. R., O. C., 23 

88. ■ Widow’s estate , 

Forfeiture of .—’Unchastity during widoiohood. — Di- 
gesting of property, — Reid (Kemp, Glover, and Hit- 
ter, JJ'i dissenting), under the Hindu law as ad- 
ministered in the Bengal school, a widow, who has 
once inherited the estate of her husband, is not liable 
to forfeit that estate by reason of hor subsequent un- 
chastity. Per Kemp, Glover, and Hitter, JJ 
contra. Kery Kolitany v. Monbram Kolita 

[13 B. L. R., E. B., 1 : 10 W. R., 387 

Meld m the same case on appeal to the Privy 
Council, — It has not been established that the estate 
of a widow forms an exception to the general rule 
that the estate of a Hindu once vested by succession, 
or inheritance, is not divested by any act or incapa- 
city which before succession would have formed a 
ground for exclusion from inheritance. The general 
rule is stated in the Viramitrodaya, Chapter VIII, 

On exclusion from inheritance," paragraphs 3, 4, 
and 5 This work, like the Mitakshara, may he re- 
ferred to in Bengal m cases in regard to which the 
Dayabhaga is silent. A widow who, not having been 
degraded or deprived of caste, had inherited the 
estate of her deceased husband, — Meld not liable to 
forfeit that estate by reason of subsequent acts of 
unchastity. Qucere, — As to the effect of her being 
degraded or deprived of caste for unchastity. Moni- 
ram Kolita v, Kiri Kolitani 

[I. Tx R., 5 Calc., 770 :8C.L, B., 322 
L, R., 7 I. A., 115 


HINDU LAW —WIDOW— continued. 

4. DISQUALIFICATIONS — continued. 

(h) Unchastity— continued. 

Effect of unchastity— continued 

89. 1 Widow’s estate , 

Forfeiture of . — Unchastity during widoiohood — . 
Meld, under the Mitakshara law, that a widow, who 
has once inherited the estate of her husband, is not 
liable to forfeit that estate by reason of hei subse- 
quent unchastity. The ruling of the ma 3 onty of the 
Full Bench of the Calcutta High Court m Kery Ko li- 
tany v. Moneeram Kolita , IS B L 3., 1 , followed. 
Nehalo v. Kishen Lal , I. L. R., 2 All., 150 

90. - — Widow’s estate , 

Forfeiture of. — Unchastity during widowhood — It is 
sufficient foi the protection of a Hindu widow's right 
to her husband's estate fiom forfeitme by reason of 
unchastity that such right has vested m hei before 
her misconduct. It is not necessaiy loi such piotee- 
tion that she should have acquired possession ol the 
estate before her misconduct. Btiawani v. Mahtab 
Khar .... L L. R., 2 All., 171 

91. — 3 roof of incon- 

tinence. — Suspicion . — Infidelity m a wile, or incon- 
tinence in a widow, m order to constitute a disquali- 
fication to inherit, must be positively proved, or at 
any rate there must be a reasonably well-giounded 
suspicion of it having taken place But, quare, as to 
anything less than positive pi oof being sufficient. 
Kamia v. Bha<h . .1 Bom., 80 

S. C. In the goods op Dadoo Mania 

[1 Ind,. Jur., O. S., 5G 

92. Adoption , Bight 

to make —A Hindu widow, who has become unchaste, 
is living m concubinage, and is in a state of piegnaney 
resulting from such concubinage, is incompetent to 
receive a son m adoption. Sayamlall Dutt v. 
Sahdamini Dasi , . . 5 B. L. R„ 382 

93. — * Adoption "by mo- 

ther-m-law. — Subsequent adoption by daughter-in* 
law . — Unchastity of widow after nesting of estate > 
Effect of, on power of adoption — Suit to set aside 
adoption . — One Q. died, leaving him surviving his 
widow Y and his undivided son 3 , who subsequently 
also died, leaving him surviving his widow P. and a 
son V who died shortly afterwards. Y. adopted the 
plaintiff, and immediately afterwards F. adopted the 
defendant. The plaintiff sought to set aside the adop- 
tion of the defendant, alleging that it was invalid,, 
inasmuch as it took place subsequently to his own 
adoption, and because of P being an unchaste widow. 
Meld that the adoption of the plaintiff was invalid. 
After the death of 11. his estate vested in his widow 
P,, the adoptive mother^of the defendant Her exist- 
ence and the vesting in her of her husband's estate 
rendered the elder widow Y. incapable of adopting. 
The estate having thus vested m P would not be 
divested by her subsequent unchastity, and, therefore, 
the enquiry into her chastity was irrelevant Keshav 
Ramkrishna V. Govind Ganesh 

[I. L. R., 9 Bom., 04 

4 M 
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HINDU LAW — WIDOW — continued, 

4. DISQUALIFICATIONS— continued. 

(b) Unohastity — continued . 

Effect of unekastit y— continued* 

94. —Liability of decree 

for maintenance to le set aside or suspended — 
A decree obtained by a Hindu widow declaring her 
right to maintenance is liable to be set aside or sus- 
pended m ^ its operation on proof of subsequent un- 
chastity given by her husband's lelatives either m a 
suit brought by them expressly for the purpose of set- 
ting aside the decree, or in answer to the widow's 
suit to enforce her right. Vishnu Shambhog v. 
Manjamma . * . 1. 1». R., 9 Bom., 108 
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/See Hindu Law-Partition— Agree- 
ments not to Partition and Re- 
straint on Partition. 

[I. L. R., 1 Calc., 104 

/See Cases under Probate, 

JSee Cases under Will. 

' 1. POWER OF DISPOSITION. 

(a) Generally. 

X — — Dower to make wilL— Origin 

and extent of power**— Per Norman, J .~ The power 
of a Hindu to make a will is not of modeifc introduc- 


HI3NDU LAW — VTTXSh'— continued. 

1, POWER OF DISPOSITION — continued* 

(a) Generally— continued. 

Power to make wiH— continued 

tion, nor is it of local origin. Wills were known to 
and m use amongst Hindus not m the presidency 
towns only, hut from one end of the peninsula to the 
other. The right to make a will is part of the Hindu 
law itself The extent and nature of the disposition 
which a Hindu testator is capable of making is not a 
question of public expediency or of custom or usage, 
hut must be regulated by rules to be found m, or di- 
rectly deduced from, Hindu law. Ganendra Mohan 
Tagore t?. Upendra Mohan Tagore 

[4 B. L. R., O. C., 103 

2. * Nature and extent 

of power . — The testamentary power of disposition by 
Hindus has been established m Bengal by the deci- 
sion of Courts of Justice. The nature and extent of 
such power cannot be governed by any analogy to the 
law of England, — the English system being one of 
the most artificial character, founded in a great 
degree on feudal rules, regulated by Acts of Parlia- 
ment and adjusted by a long course of judicial deter- 
mination to the wants of a state of society differing 
as far as possible from that which prevails among 
Hindus m India. Bhoobun Moyee Debia v. Ram 
Rishore Aoharjee * 

[3 W. R., P, C., 15 : 10 Moore’s I. A., 279 

3. Power of dispose 

tion of Hindus — By the Hindu law as administered 
in the North-West Provinces a Hindu has power 
to make a testamentaiy disposition m the nature of a 
will. A disputed will made by a Hindu, disposing of 
self-acquired estate among his family, established. 
Nana Narain Rao v. Huree Punth Bhao 

[9 Moore’s I. A,, 93 

4. Power over estate 

during life . — Any Hindu within these provinces, 
whether governed by the Bengal mode of succession 
or otheiwise, possesses a power to bequeath an estate 
by will co- extensive with his power over the estate m 
his lifetime Pitum Koonwab alias Munar Bibee 
v . Joy Kishen Doss . . 6W. R., 101 

5. — MitaTcshara law . 

— Under the Mitakshara law, a father can dispose of 
his self -acquired property, moveable and immoveable, 
at his own will, and he can, by will, make an unequal 
distribution of the same amongst his heirs. Bawa 
Misser ©. Bibhen Prokash Narain Singh 

[10 W. R., 287 

6. — Power to dispose of self- 

acquired immoveable property after adopt- 
ing a son. — An adopted son does not stand in a 
better position, with regard to the self-acquired im- 
moveable property of his adoptive father, than a 
natural-born son would occupy ; and there is nothing 
in the Hindu law in this presidency to prevent a 
father from disposing by will of his self-acquired 
immoveable property, and so defeating the rights by 
inheritance of his adopted son. Purshotam Shama 
Shenyi v. Vasudev Krishna Shbnvi 

£8 Bom., O. C., 196 
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HI3STDU LAW — WTIjXi — continued. 

1. POWER OP DISPOSITION — continued. 

(a) General its:— continued. 

7. Power of disposition by will 

over ancestral property m Bombay. — A 
testator cannot m the town of Bombay dispose of 
ancestral property, even if it consist of moveables, to 
the prejudice of the rights of an existing giandson. 
Chatterbhooj Meghji v. Dharamsi Naranji 

[I. Xu R., 9 Bom., 438 

8. , — Power to dispose of separate 

and se lf-acquired property. — Nephew's right to 
ob^jeotto* alienation — A Hindu without male descend- 
ants may dispose by will of his separate and self -ac- 
quired property, whether moveable or immoveable, 
even m those parts of India which are governed by the 
Mitakshara , and the testamentary power may be exer- 
cised at least within the limits which the law pre- 
scribes to alienation by gift inter vivos Abjoolhia 
Gir v . Kasheb Gir . . . 4 3N. W., 31 

9 . Bequest to widow with 

power of alienation over immoveable pro- 
perty. — A testamentary bequest of immoveable pro- 
perty to a Hindu widow with an express power of alien- 
ation conferred held to bo valid, and to authorise 
alienation by her. As a husband is not incompetent to 
giv5 such an interest in property to his wife, it can- 
not be contended that ho is incompetent to bequeath 
it. Jeewun Punba v. Son a 

[1EW, Ed. 1873, 66 

10. Unequal division of ances- 

tral property. — Illegality of will.— 'Held that a 
will made by a Hindu dividing unequally ancestial 
property between his sons, and assigning a shaie to 
his wife with the power of disposing of it, was illegal 
under Hindu law. Bblbko Singh v Mahabeer 
Singh 1 Agra, 155 

Xi. Disposition of ancestral and 

acquired property. — Validity of will.— A Hindu 
may make an alienation of his property to take effect 
after his death. The Hindu law in Madras admits 
of the testamentary disposition of property, whether 
ancestral or self -acquired The testamentary power 
of a Hindu m Madras is co-extensive with his in- 
dependent right of alienation inter vivos , Valli- 
nayagam Pillai v . Pachohe , 1 Mad., 326 

12. Arbitrary disposition of 

self-acquired property,— Validity of will. — A 
will by which a testator gave to his brother four 
fifths of Ins self-acquired property and only one fifth 
to his son, — Held not to be invalid as being beyond 
his power of disposition. Narayanasvami Chetti 
v. Arunachala Chetti . 1 Mad., 487, note 

13 . Bower of disposition over 

^-UCestral property. — Hindu without male issue. 
—A will by a Hindu without male issue, kinsman, or 
coparcener, which after providing for the maintenance 
of his widow, daughters, and female relations, devised 
ancestral as well as other real and personal estate 
to trustees upon certain charitable trusts, was im- 
peached by reason, first, that the testator had autho- 
rised his widow in an event which happened to 


HINDU Xi A W —WlhXs— continued. 

1. POWER OP DISPOSITION — continued. 

(a) Generally— continued. 

Power of disposition over ancestral pro- 
perty — continued. 

adopt a son, which act would have rendered him 
incompetent to exercise a testamentary power ; 
secondly, that at the time of the execution of the will 
the testator was not of sufficient mental capacity to 
make a testamentary disposition, and thirdly, that 
the testator being a Hindu had no power by law of 
devising ancestral estate by will. Held on appeal, 
affirming the decision of the Sudder Court m India, 
first, that although, in the absence of male issue of 
the deceased, there was a stiong piesumption, arising 
from rehgious considei ations, m favour of a delegation 
by the deceased to his widow, of authority to adopt 
a son for him, yet that the evidence ontirely failed to 
prove that laet, secondly, that the evidence estab- 
lished his mental capacity at the time of executing 
the will, and thirdly, that by the Hindu law prevail- 
ing at Madras a Hindu in possession without issue 
male, kinsman, or coparcener, had power to make a 
will disposing of ancestral as well as acquired estate. 
Nagalutohmee Ummal v. Gopoo Nabarala 
Chexty «, , . 6 Moore’s I. A., 309 

14 , . Extent of power of disposi- 

tion. — Bequest to idol. — Right of widow to main- 
tenance. — Although the Courts in India recognise the 
power of a Hindu to make a will, yet the extent of 
the power of disposition by a testator is to be regu- 
lated by the Hindu law, and cannot interfere with a 
widow’s right to a proper maintenance. A Hindu by 
will gave all his moveable and immoveable property 
to his family idol, and after stating that he had four 
sons he directed that his property should never be 
divided by them, their sons or grandsons, m succes- 
sion, hut that they should enjoy “ the surplus pro- 
ceeds only/* and the will after appointing one of the 
sons manager to the estate, to attend to the festivals 
and ceremonies of the idol, and maintain the family, 
further directed that whatever might be the surplus, 
after deducting the whole of the expenditure, the 
same should be added to the corpus ; and m the event 
of a disagreement between the sons and family, the 
testator directed that, after the expenses attending 
the estate, the idol, and the maintenance of the 
members of the family, whatever nett produce and 
surplus there might he, should he divided annually 
in certain proportions among the members of the 
family. At the date of the will the members of the 
family were joint in estate, food, and worship. The 
accumulations of the income were divided as directed 
by the will. Held , first, that the bequest to the idol 
was not an absolute gift, but was to be construed as a 
gift to the testator’s four sons and their offspring in 
the male line, as a joint family, so long as the 
family remained joint, and that the four sons were 
entitled to the surplus of the property after provid- 
ing for the performance of the ceremonies and 
festivals of the idol, and the provisions in the will 
for maintenance; secondly, that the fact of the 
division of the income arising out of the testator’s 
estate among the members of the family after the 
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HINDU LAW-— WILL — continued, 

1. POWER OF DISPOSITION — continued, 

(a) Generally — continued. 

Extent of power of disposition— continued, 

testator’s death did not constitute a division of the 
family. One of the sons of the testator died, leaving 
three sons, one of whom also died without issue, 
leaving a widow. Meld, further, that the direction 
contained in the will that the property should go in 
the male line did not exclude the widow of the grand- 
son of the testator, and that the widow was entitled 
to a third share of a fourth part of the property and 
accumulations, without prejudice to her right as a 
Hindu widow, when the property should he divided. 
SONATUN BySAOK tf. JUGGUTSOONDREE DOSSEE 

[8 Moore’s I, A.» 66 

15 . Will omitting to provide 

for widow* — Validity of will , — Semite, — The 
will of a Hindu would not he invalidated merely 
hy its omitting to provide for his widow, Valri- 
nayagam Pillai v . Paohchb . 1 Had., 326 

16. Omission to provide main- 

tenance for brother’s widow. — Validity of 
mil.*— A will is not invalidated hy the circumstance 
that another than the devisee is competent to confer 
a greater amount of spiritual benefit upon the testa- 
tor ; nor on the ground of its making no provision 
for the maintenance of the widow of the testator’s 
deceased brother, Rookmonee Debia v. Keishno 
Cheek Misser * * , 20W. R., 147 

17 . Devise to prejudice of wife. 

~~Zemmdar without issue, — By the Hindu law a 
zemindar having no issue is capable of alienating 
by deed or will a portion of his estate which m 
default of lineal male issue and on intestacy would 
vest in his wife, without her consent. Mulraz 
Lachmia v. Charakany Vencata Rama Jagana- 
dha Bow . * . 2 Moore’s L A., 54 

18 . Will against interests of 

widow and reversioner.— Inofficious will . — 
The will of a childless Hindu giving power to adopt 
a son, though opposed to the interests of the widow 
and the next heir in reversion, is not inofficious. 
Saboda Soondery Dossee v. Tincowry Nundy 

[1 Hyde, 223 

19 . — Effect on will of subse- 

quent adoption. — Validity of will . — Where a 
separated Hindu made a will and subsequently adopt- 
ed a son, the boy adopted and his father being aware 
of the provisions of the will, m which an adequate 
provision was made for the adopted son, it was held 
that the subsequent adoption did not invalidate the 
will. VinayakNaeayan Jog v. Govineeav Chin- 
taman Jog , . .6 Bom., A. C,, 224 

20. * Devise away from remote 

kinsman.— Separate property . — The title of a re- 
mote kinsman, though heir of a Hindu testator, who 
died without leaving issue, or any near relative sur- 
viving him, and with whom that remote kinsman 
had not been United in food, worship, or estate, can- 


HINDU LAW—' WITSL— continued. 

1. POWER OF DISPOSITION — continued. 

(a) Generally— continued. 

Devise away from remote kinsman— con- 
tinued, 

not prevail against the title of a devisee of that 
testator, whether such property was hy the testator 
self-acquired oi held m severalty, either by virtue of 
a partition, or of the non-existence, or, if any did 
ever exist, the extinction of coparceners. Nabot- 
TAM jAGJIVAN V. NARSANDAS HURIKSANDAS 

[3 Bom., A. C., 6 

21. Alienability by coparcener 

of his undivided share of ancestral pro- 
perty. — Mitalcshara law . — It having been contend- 
ed that as a father and his sons were during his life 
coparceners in the family estate, one of such co- 
parceners being able, according to the decisions of 
the Court, by act inter vivos to make an alienation 
of his undivided share binding on the others, it fob 
lowed that the father might dispose hy will of his 
one-third share Meld that, under the Mitakshara 
law, as received in Bombay, the father could not 
dispose oi his one-third share by will. The doctrine 
of the alienability, by a coparcener, of bis undivided 
share, without the consent of his co-sharers, should 
not he extended, in the above manner, beyond *the 
decided cases. The Bombay Court had ruled that a 
coparcener could not, without liis co-sharer’s con- 
sent, either give or devise his share, and that the 
alienation must he for value. The Madras Court 
had luled that although a coparcener could alienate 
his share by gift, that right was itself founded on 
the right to partition, and died with the coparcener, 
the title of the other co-sharers vesting in them hy 
survivorship at the moment of his death. Without 
a decision as to which of these conflicting views, 
in regard to alienation by gift, was correct, the prin- 
ciples upon which the Madras Court had decided 
against the power of alienation hy will, were held 
to be sound and sufficient to support that decision. 
Lakshman Dada Naie v. Ramchandra Dada 
Naik .... I. L. R„ 5 Bom., 48 

[L. R.,7I. A., 181 

Affirming the decision of the High Court in S. 0. 

[I. L. R., 1 Bom., 561 

22. Power of coparcener to 

dispose of ancestral property. — In a suit by 
an adopted son to set aside a will made by his father 
disposing of immoveable ancestral property, — Meld 
that the will was of no effect as a valid devise of 
property. At the moment of death the right of 
survivorship was m conflict with the right by devise j 
and the right by survivorship being the prior title 
took precedence to the exclusion of that by devjsee. 
Vitra Butten v , Yambnamma . . 8 Mad., 6 

See Gooboova Buttes* v. Narrainasawmy But- 
ten .... 8 Mad., 13, not© 

23. Devise against interest of 

unborn so Right of unborn son to ancestral 
property — According to the Hindu law which ob- 
tains in the Madras Presidency, the right of a son in 
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HINDU LAW — WILD — continued 

X. POWER OF DISPOSITION— continued, 

(a) Generally— corcfo»«fed. 

Devise against interest of unborn son— 

continued , 

the womb to ancestral property cannot be defeated 
by a will or gift. Qucere , — Whether this rule would 
govern the case of an alienation for value Minak- 

SH10. Virafpa # « I. L. R., 8 Mad., 89 

(5) Disherison. 

Power to disinherit sons. — 

Ghft absolute to widow, — Absence of express decla- 
ration ofdishei ison.—A Hindu died, leaving a widow, 
two infant sons, and a daughter, and having made a 
will in English, of which the following is the mate- 
rial portion : u I give, devise, and bequeath unto my 
wife, L. D„ and her heirs and assigns for ever, all my 
real and personal estates and effects, and do appoint 
my said wife sole executrix of this my will.” Held 
(reversing the decision of Macpherson, J.) that the 
wife took an absolute estate with full power of alien- 
ating the property, and not merely as trustee and 
manager for the infant sons. It is not necessary 
that there should be an express declaration of the 
testator's desire oi intention to disinherit his sons if 
thereis an actual gift to some other persons expressed 
in clear and unequivocal words, Prostjnno Coomar 
Ghose v. Tarruoknath Sircar 

[10 B. L. B., 267 

S. C. TaRTJOKNATH SlRKAE V . ProSUNNO COO- 
mar Ghose ... 19 W. R., 48 

But see Rooplal Khettry v. Mohima Chhrn 

Roy . . . 10 B. Xi. R., 271, note 

25. Law of Western 

India , — In estates m which the ordinary Hindu law 
of inheritance administered m Western India applies, 
it is not competent to a father to dispose of his ances- 
tral property to one son to the prejudice of the others. 
Bhujangrav bin Davalatrav Ghorpade v, Ma- 
lojieav bin Davalatrav Ghorpade 

[5 Bom., A. C., 161 

28. Power to disinherit heir. — 

Reddi caste . — A father-in-law, although of Reddi 
caste, cannot disinherit his heir in favour of his son- 
in-law# Taytjmana Reddi v. Pertfmal Reddi 

[IMacL, 51 

27. Provision for 

disherison on change of religion.— A will that pro- 
vides for an heir becoming disinherited on changing 
his religion, does not apply to the case of a Hindu be- 
coming a Vedantist, nor does that form of Hinduism 
incapacitate him from being a manager. Anttnd 
Coomar Gangoqly v, Raehal Chttnder Roy 

[8 W# R., 278 

28. — Intention to dis- 

inherit how shown,— Exclusion from residuary estate. 
—In the exercise of the testamentary powers amongst 
Hindus, the intention to disinherit must be clear and 
unambiguous. Mere bequests of special portions of 


HINDU LAW — WILL — continued . 

1. POWER OF DISPOSITION — continued* 

(b) Disherison — continued . 

Power to disinherit heir — continued. 

tbe testator's estate to the heir, without language of 
disherison, do not exclude him from the undisposed- 
of residue. Lallttbhai Bapubhai v. Mankuvar- 

bai • . . .1. L. R., 2 Bom., 388 


29. Power to disinherit one 

son in favour of another.— Gift or bequest to 
one son to exclusion of others — A Hindu governed by 
tbe Mitakshara law, who has two sons undivided from 
him, cannot, whether his act be regarded as a gift or 
a partition, bequeath the whole, or almost the whole, 
of the ancestral moveable pioperty to one son to the 
exclusion of the other. Pamachandra Dada Naik 
v. Dada Mahadev Naik, 1 Pom., Ap , 76, distin- 
guished and explained. Lakshman Dada Nath v. 
Ramohandra Dada Naik Ramchandra Dada 
Naik v. Lakshman Dada Naik 

[I. L. R., 1 Bom., 561 

S. C. on appeal to the Privy Council, affirming the 
the decision of the High Court 

[I. L. R., 5 Bom,, 48 


See the case of Ganendra Mohan Tagore v. 
Upendra Mohan Tagore ^ 

f4 B. L, R., O. C., 103 


m which it was held that the son cannot be disin- 
herited by words expressing he is not to take any 
benefit under the will. He would take by right of 
inheritance whatever is not validly disposed of. The 
Privy Council, without deciding whether a son could 
be deprived of maintenance, considered an adequate 
provision had been made for him. J otindra Mohan 
Tagore v. Ganendra Mohan J^gorb 

[9 B. L. R„ 377 : 18 W, R., 369 
t. Ti . t a . Sun. Vol.. 47 


2. NUNCUPATIVE WILLS. 


30. Validity of nuncupative 

wilL—JaCwdu Wills Act ( XXI of 1870 ). — A nuncu- 
pative will, or a verbal bequest, of his separate pro- 
perty made by a separated Hindu, beyond the limits 
of the ordinary original jurisdiction of the High 
Court of Bombay, and not relating to any ^move- 
able property to which the Hindu Wills Act (XXI 
of 1870) applies, is valid. Bkagvan Dallabh v. 
Kala Shankar . . I. L» R , 1 Bom., 641 


31 ^ Power to make nuncupa- 

tive* will*— Moveable and immoveable property 
A Hindu may make a nuncupative will of property, 
whether immoveable or moveable. Srinivasammal 
(CRINIVASAMMAL) V. VlJAYAMMAL . 2 Mad,., 37 


32. 


Powers of disposition by 

meupative will. — Self -acquired property 
isherison of son. — Qucere, — -Whether, under Hindu 
a father has power by a nuncupative will to 
3 pose of self-acquired immoveable property to the 
mplete disinherison of a son. Subbayya Chel- 
iM MA # • . I. L. R., 9 Mad., 4 i t 
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HINDU LAW — 'WXTSL— continued. 

2. NUNCUPATIVE WILLS— continued. 

33. Proof of nuncupative will. 

— Finding as to factum of will — It was observed 
that a person who rests his title on so uncertain a 
foundation as the spoken words of a man since de- 
ceased is bound to allege, as well as to prove, with 
the utmost precision, the words on which he relies, 
with every circumstance of time and place. The 
finding below as to the factum of the will m this case 
was, however, upheld Beebpeetab Sahee v Ra- 
jerder Peetab Sahee . 9 W. R., P. C., 15 

[12 Moore’s I. A., 1 

34-, Written words 

assented to but not signed by testator — A testa- 
mentary paper drawn up m the lifetime of the testa- 
tor, when, though very ill, he was in the full posses- 
sion of his senses, and duly attested by tbe subscrib- 
ing witnesses, who depose that it was drawn accord- 
ing to the instructions of the testator, and that ho | 
in thoir presence signified his assent thereto, was j 
held to be sufficient under Hindu law. Taea Chard 
Bose v. Nobeeh Churdee Mittee 

[3 W. B., 138 

35 , Will, Bevocation of, by- 

parol. — Intention to destroy will not carried out — 
The will of a Hindu may he revoked by parol, and 
where definite authority is given by him to destroy 
lus will, with the intention of revoking it, that is m 
law a sufficient revocation, although the instrument 
is not in fact destroyed. Peetab Naeaih Sirg-h 
v . Sctbhao Hooke 

[I. Ii. B., 3 Calc., 620 :1C.L. R., 113 
X,. R., 4 I. A., 228 

3. TESTAMENTARY DOCUMENTS. 

30 , Documents amounting to 

Will. — Validity of will. — &, a Hindu, having a 
wife and one daughter, executed m his last illness a 
document attested by two witnesses as follows “ S., 
the proprietor of, &e Up to this date I have no son 
of the body. Under these circumstances the maliks 
of the whole of my estate, real and personal, are my 
wife JB C. and my daughter W. C. Therefore I, 
considering this, for the purpose of registering the 
names of my wife and daughter m substitution of 
my own name, appoint JB. as my attorney. It is 
proper that the aforesaid attorney, after presenting 
himself before the hazoor, should petition to the 
above effect asking for a mutation. Whatever is 
done in the management of the case, I confirm it as 
my own act. Dated/ 7 &c. Three days before the 
death of J2?> the person named as mooktear, 
presented a petition of 8. to the Collector, reciting 
the want of heirs male, and which then continued 
thus. “Under these circumstances my wife JB. C. 
and my daughter W. 0. are my heirs. Be that as it 
may, after my death all my property, paying revenue 
to Government or rent-free, will devolve upon my 
aforesaid wife and daughter ; consequently, keeping 
this in view, I file this petition to you, praying that, 
on striking off my name, the names of JB. O., my 
wife, and of W* C., my daughter, be substituted for 


HINDU LAW — WILL*— continued. 

3. TESTAMENTARY DOCUMENTS-cow^wed. 
Documents amounting to will—co^mfei. 

my name as proprietors in regard of the estate, 
revenue-paying and rent-free, m the books of muta- 
tion and the Collectorate papers, and may remain 
current from this date 77 Field that these two docu- 
ments constituted a disposition of his property by 
S. by a testamentary instrument, valid according to 
Hindu law ; and that upon the death of S. his wife 
and daughter acquired a joint interest m the pro- 
perty. Koobdebraeair Shahee v Wooma Coo- 
maeee . . . Marsh., 357 : 2 §&& 370 

3 *?. Deed of permission to 

adopt. — Absence of wot ds of devise and intention 
to dispose of estate . — A registered deed of permis- 
sion to adopt, which contained no woids of devise, 
was held not to be of a testamentary character, there 
appearing no intention on the part of the maker that 
the document should contain any disposition of lus 
estate, except so far as such disposition might result 
from the adoption of a son under it. Bhoobtjr 
Move Debia v. Ram Kishoee Aohaejee 

[3 W. R., P, C., 15 : 10 Moore’s I. A., 279 

4. ATTESTATION AND PROOF OF WILLS. 

ri 

3 $, Unattested wiH .—Effect of 

probate . — Before the Hindu Wills Act, the will of a 
Hindu in writing signed by him, but not attested by 
witnesses, admitted to probate, and held to operate 
to pass not only moveable hut also immoveable pro- 
perty. Mahchabji Pestarji v . Nabayar Laksha- 
marji . . , . .1 Bom., 77 

39, . Signature , — 

Rules of documentary evidence . — A will by a Hindu 
is not invalid because the text of it was not written 
by the testator himself, and because his signature is 
not attested. The rules of Hindu law relating to 
documentary evidence are not to he applied strictly 
m the case of wills. Radhabai bih Ramji v. 
Garesh Tatya Ghoeap . I. L. R., 3 Bom., 7 

40 , Signature. — Formalities of 

making will. — The will of a Hindu m the mofussil 
before the Hindu Wills Act need not have been signed 
by the testator, or made with any particular formal- 
ity , all that was requisite was that it be a complete 
instrument, and express the deliberate intentions of 
the testator. Virayak Naeayar Jog- v Govird- 
eay Chintamar Jog- .6 Bom., A. C., 224 

41, Proof of -will.— Inofficious 

will. — A. s a Hindu, died, leaving two grandsons, JB. 
and O'., to whom his estate descended They were 
joint in food, worship, and estate. The property 
was wholly situate in Bengal, and the family, who 
originally came from the Western Provinces, had 
long been resident there. 0. died, leaving his widow 
JO. and his brother JB . surviving him. JB.> who was 
manager, died years after O. After JBJs death 
D. brought her suit to establish her right as widow 
of C. to a moiety of the family property. The re- 
presentatives of JB. set up an instrument, which 
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HINDU liAW—WILI *— continued. 

4 ATTESTATION AND PROOF OF WILLS 
— continued . 

Proof Of will — continued* 

they alleged to be the will of C.* whereby be be- 
queathed his share to 2?., leservmg the maintenance 
to D The Judge of the Zillah Court of Nuddea 
held that the alleged will of C. was genuine* and 
dismissed JO ’s suit The High Court* on appeal* 
held (1) that JO* ought* firstly* to have shown her title 
to sue * — i haring admitted the family came from 
Mithila, she ought to have shown that they were no 
longe£J?overned by the Mitakshara law * (2) that for 
seveiaigenerations the rule of inheritance had been 
according to the Dayabhaga, (3) that the alleged 
will was not proved (there was evidence before the 
Court of the factum of the will adequate to the 
proof of an ordinary will* but the Court held that 
this evidence was outweighed by the internal impro- 
babilities) ; (4) that if the mle of inheritance was 
not accoidmg to the Dayabliaga the will was mofii- 
cious. On appeal to the Privy Council, — JZeld> first* 
it would be a rash conclusion on the state of the 
evidence m the case to suppose a preference of the 
law of Bengal likely to be operative on the mind of 
the testator $ and therefoie there was no foundation 
for treating the will as inofficious. Second, it was 
nat necessary to decide whether the rule of inherit- 
ance was according to the Dayabhaga or the Mi- 
takshara. Thiid, the evidence was -adequate to the 
proof of an ordinary will* and there was no internal 
improbability of the will sufficient to discredit it. 
Subendba Nath Roy v . Hibamahi Baemani 

[1 B. Xu R., P. a, 26 : 10 W. R., 35 
12 Moore’s I, A., 81 

42. — — — — Proof of execu- 

tion of will . — Handwriting. — By wifi, dated m 
1837, a testator directed his property to be held in a 
particular way, and gave his widow power to adopt. 
In 1848, she adopted a son under the will, with the 
knowledge of the members of the family* and the 
will was for a peiiod of twenty-seven years general- 
ly recognised and acted on by the testator’s family. 
The Judicial Committee held (reversing the decree 
of the High Court), in accordance with the finding 
of the Principal Sudder Ameen, that the will was 
proved Where a will was executed by the testator 
signing with the Bengali letter “1.,” and it was 
argued that the testator being in very weak health, 
the firm way in which the “ M 99 was written threw 
discredit upon it, the Judicial Committee preferred 
the decision of the Native Judge on this point to 
that of the English Judges of the High Court, and 
expressed doubt as to the value of the style of such 
writing as evidence m favour of the will being 
forged Rajendea Nath Haldae v. Jag-ekdea 
Nath Haldae , . , . 7 B. D* R„ 216 

[15 W. R., P. a* 41 : 14 Moore’s I. A.* 67 

5. CONSTRUCTION OF WILLS. 

(a) Gbheeal Rules. 

43 . Statute of superstitious 

Uses. — Inapplicability of English law to Indian 


HINDU DAW— WILX* — continued. 

5. CONSTRUCTION OF WILLS — continued, 
{a) Gefeeal Rules — continued . 

Statute of superstitious uses— continued. 

wills.— The English law as to superstitious uses does 
not apply m the Courts m India. Advocate Gehe- 
eal v. Vishvanath Atmabah . 7 Bom., Ap., 9 

Judah v . Judah . . . 5 B. L, R.* 433 

44 . Necessity of words of 

inheritance. — Interest m freehold estate — No 
words of mhentanee are requisite to continue to his 
heirs a Hindu’s interest m a freehold estate. Anue'D- 
mohey Dossee v Doe . 4 W, R., P. C., 51 

[8 Moore’s I. A.* 43 

45 . — Person in existence at 

death of testator. — Person competent to take un- 
der a will. — The doctrine laid down by tlie Privy 
Council m the Tagore Case > 9 B. L. 22., 377 * that 
only a person, either m fact or in contemplation of 
law, m existence at the death of a testator can take 
under his will* is a general principle of Hindu law 
applicable as well to Hindus governed by the law of 
the Mitakshara as to those governed by the Daya- 
bhaga. Mang-aldas Nathubhoy v. Keishnabai 

[I. X. R.* 6 Bom., 38 

40 . _ Devise to persons who 

would be heirs. — Nature of interest taken by 
them. — Queer e, — Whether when a Hindu devises to lus 
sons property which, in the absence of such devise, 
they would take as his heirs, the sons shall be con- 
sidered to take as devisees or as heirs. Valqo 
Chetty v Soobyah Chetty 

[I. X.. B., 2 Mad., 252 

47 . Rule of English law as to 

undisposed-of residue. — Executor. — Disherison. 
— The rule of English common law* that the undis- 
posed-of residue of personal estate vests in the exe- 
cutor beneficially* does not apply to the will of a 
Hindu testator in India. Lallubhai Bapubhai v. 
Mankuvabbai . , lli. R., 2 Bom., 388 

(5) Special Cases op Cohstbuction. 

4 q. Direction as to enjoyment 

between widow and sons. — Where a Hindu by 
bis will, after bequeathing a legacy to his widow of 
RIjOQQ and appointing her executrix along with other 
executors, directed that his executors should divide 
the estate amongst his sons in accordance with the 
shastias after Ins youngest son had^ attained major- 
ity, — Held that such direction did not amount 
to an absolute bequest to his sons so as to exclude 
the widow from being entitled to a share upon a 
partition between the sons. Kishoei Mohuh 
Ghose v. Most Mohuw Ghose 

[I. D. R„ 12 Calc., 105 

49 . Words fi< share and share 

alike.” -Life-estate of widow m immoveable pro- 
perty —V. and M., Hindus residing m Bombay, made 
a deed of partition m 1823 of the whole of the family 
property, moveable and immoveable, wbicli had come 



( 2530 ) 


DIGEST OF CASES, 


( 2540 ) 


HINDU IiAW-WILt t-conHmed. 

5. CONSTRUCTION OF WILLS — continued, 

(5) Special Cases op CorrsTBtrorion— continued. 

Words “share and share alike "-—conti- 
nued . 

into their joint enjoyment on the death of their 
father. F. died in 1850, having made a will pre- 
pared by; an English solicitor, m the English lan- 
guage and form, by which, after various bequests to 
members of the family, he disposed of the residue of 
his estate, one-third share to his son F. absolutely , 
another thud to his son L absolutely; “and the 
remaining clear third share to my grandsons, AT, F, 
0,, and AT, the sons of my late son deceased, 
their and each of their respective heirs, executors, 
administrators, and assigns, share and share alike.” 
These residuary bequests, it was provided, were not 
to take effect until after the death of the testator’s 
widow, who was appointed executrix and manager of 
the. whole estate during her life; but the estate was 
divided by the award of arbitrators m 1855, after 
making a provision for the widow, in substantial ac- 
cordance with the directions of the will. F. and L. 
immediately thereafter took possession of their re- 
spective third shares of the moveable and immoveable 
estate, hut the third share allotted to the four sons 
of ill., who were all still infants, remained unap- 
portioned until 1856, when, on a suit being filed, the 
greater part of the moveable property was apportion- 
ed. The immoveable property allotted to them re- 
mained unapportioned, and was managed, first, by the 
widow of M. till her death in 1855; then by his 
eldest son X, till his death, without male issue, in 
1859 ; then by the next eldest son F. till his death, 
without issue, in 1864; and afterwards by the elder 
of the two surviving sons; and the proceeds were 
treated throughout as though the property was held 
in coparcenary by t the four sons as a joint and un- 
divided Hindu family. In a suit brought by X., the 
widow of X, against X.’s surviving brothers, and 
JS, f the widow of his brother F, m which L. claimed 
to be absolutely entitled as heir of her husband [and 
also as heir of her daughter, who died after her hus- 
band’s death, childless and unmarried,] to a fourth 
part of the third share of the estate allotted by the 
award of 1855 , — Reid m the lower Court (1) that the 
words “ share and share alike,” occurring m the will 
of F, ought not to be construed as necessarily con- 
stituting a tenancy-m-common, with all the incidents 
attached thereto m English law, but that each of the 
four sons of If. took a separate share in the third of 
the testator’s residuary estate ; the share of each son 
going on his decease to those who would, according 
to Hindu (and not according to English) law, he Ms 
heirs as a separated Hindu ; (2) that with regard to 
the immoveable property devised by the will and 
allotted by the award to the sons of M. there never was 
a union o± estate, a coparcenary, from the commence- 
ment, and consequently there was no re-union in the 
sense of the Hindu law, notwithstanding joint enjoy- 
ment and common residence ; hut only postponement 
for a time, and for purposes of convenience, of an 
apportionment of the estate, which was accordingly 
(among other things) decreed. Lakshmibai v. 
Gakpat Mqkaba , . 4 Bom,, O. O., 150 


HINDU DAW—WI Uj— continued. 

5, CONSTRUCTION OF WILLS —continued. 

(b) Special Cases op Constbuotiost— continued* 

"Words “share and share alike ’’—conti- 
nued. 

Reid , on appeal, that the language of the testator 
showed an intention that his grandsons should take 
the one third between them in severalty and as 
members of a divided family, and that the will must 
be so construed And the doctrine that ancestral 
property after partition can he disposed of as self- 
acquired property was disapproved of as being opposed 
to the authonties and general spirit of HinduJ^w. 
Ganpat Moboba v* Lakshmibai 

[5 Bom., O. C., 128 

50. — — - “Malik.” — Power to widow 

to adopt a son. — Absolute estate — N had two wives, 
one of whom died in his lifetime, leaving a daughter 
(the plaintiff), and X. who survived him, the mother 
of another daughter (the defendant). AT. died, having, 
in February 1844, made his will which contained the 
following passage • “ Whatever I have of moveable 
and immoveable property, my wife X is the malik 
thereof she will pay whatever debts there exist and 
receive whatever dues there are receivable ; and I 
have given commandment (permission) to my wife to 
adopt a son. When the adopted son attains his age 
he will become the malik of the whole of my property 
and will perform the shrad and tarpan of my father 
and father’s father , and in the event of any good or 
evil befalling the said adopted son, she will again 
adopt a son . and upon the adopted son attain- 

ing his age, he will become * the malik ’ of the whole 
of the propei ty ” X, who suivivcd the testator, did 
not adopt, but took possession of the piopeity and 
remained m possession till she died m 1S75 , and after 
hei death the testaioi’s children held the piopeities 
in equal shares, with the exception of a house, which 
the defendant had taken sole possession of The 
plaintiff brought this suit for partition, and for an 
account of that part of the property which had been 
m sole possession of the defendant. The defendant 
contended that her mother took an absolute estate 
under the will, and that she as her heir was entitled 
to the whole estate Reid that the use of the word 
“ malik ” as applied to the widow did not necessarily 
moan that she should take an absolute estate, and 
that the directions m the will to adopt, and that the 
adopted son should become malik, rather indicated an 
intention on the part of the testator that the widow 
should only take a limited estate, and that the word 
“malik ” as applied to the widow could not therefore 
he interpreted as giving her a larger interest. 
PlJNCHOOMOHEX DOSSEE V. TeOXLUOKO MOHLNEX 

Dossee . . . I. L. B„ 10 Calc., 842 

51. Beneficial interest in sur- 

plus. — Prohibition of alienation . — A Hindu lady 
left by will to her sons lands belonging to her to sup- 
port the daily worship of an idol, and defray the ex- 
penses of certain other religious ceremonies, with a 
provision that, in the event of there being a surplus 
after these uses had been satisfied out of the revenue 
of the said lands, such surplus should be. applied, to 
the support of the family. Reid that this provision 
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5. CONSTRUCTION OF WILLS— continued. 

(b) Special Cases op Construction— continued. 

Beneficial interest m surplus— continued, 

amounted to a bequest of tbe surplus to the members 
of the joint family for their own use and benefit, and 
that each of the sons of the testatrix took a share in 
the property, which, after satisfying- the religious and 
ceremonial trusts, might be considerable, and could 
not be presumed to be valueless. Reid, also, that 
directions given by the testatrix in her will to the 
effect that her heirs should have no power of gift oi 
sale over the property bequeathed, and that it should 
noto^attached or sold on account of their debts, 
being inconsistent with the intei est actually given, 
were wholly beyond her power, and must be i ejected 
as having no operation. Ashutosh Dutt v. Doorga 
Churn Chatterjee 

»X D. R., 6 Calc., 438 :5C,L, R., 290 
D. R., 6 I. A., 182 

52, Omission, or refusal to 

adopt. — Widow with authority to adopts A. Hindu 
will contained the following clause : “ I give out of my 
two* anna share of the whole of my personal estates 
R7,000 to my mother (one of the defendants), and 
115,000 to my wife (the plaintiff). Besides the two- 
anna shaie of the wealth m ready -money and landed 
property which remains, you my brother will keep 
under your own charge ; you are at present raalik of 
the whole of the property , as master and manager of 
the entire property, you will perform all acts , you will 
cause one of your sons to be received in adoption.” 
The brother died leaving a will, by which he committed 
to his wife and mother the charge of his own proper- 
ty and that of his brother, and also the duty of giving 
his son in adoption to his brotliei The defendants — 
viz , his wife and motliei, — pioied the will, and took 
possession of the propei ly The plaintiff omitted to 
adopt Hci husband died" m 1S51, and the suit was 
brought in 1807 Held that the plaintiff, notwith- 
standing her omission to adopt, succeeded to her 
husband's estate for a Hindu widow's interest there- 
in, j Held by Peacock, C. «/., and Market, J., that 
the estate descended to the widow, plaintiff, subject 
to the two legacies ; and that she did not forfeit it 
even if she refused to adopt. Prasannamaxi Dasi 
v, Kadambini Dasi . 3 B. L. R., O, C., 85 

53. Double adoption.— Gift to 

sons by implication as devisees. — Intention. — Per- 
sona designata. — if C. G,, a Hindu, died without 
issue, leaving a widow (the plaintiff). He left a will 
by which he gave a conditional power of adoption m 
the following words . “ My wife is supposed to be 
pregnant with child ; if her conception he true, and 
she he delivered of a male child, then there shall be 
no necessity for the adoption of children as mentioned 
below, but if a daughter he bom, she will, in that 
case, adopt the twain mentioned below, and whatever 
property there shall exist, consisting of moveables 
and immoveables, &c., my executors shall divide into 
three equal shares, and give the same to the daughter 
and adopted sons on their attaining the age of 
majority; and if a son be born and happen to die 
before attaining majority, in that case she shall adopt 
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the sons of my sisters mentioned below, and for 
that purpose I give her, that is to say my wife, per- 
mission that she, that is, my said wife shall, in 
conformity with oui shastras, adopt the illustrious 
8., the third son of JR. G , and 0. C , the youngest 
son of 8 G., an inhabitant of Autpoore, — that is 
to say, the two sons of my two uterine sisters, in 
doing which there shall be no deviation. Should my 
wife not adopt the children after my decease, then the 
executors named hereinafter shall, according to this 
will and m pursuance of the permission given by me, 
cause the said two children to be received m adoption. 
If any of the said adopted sons depart this life before 
attaining the age of majority, then one of the uterine 
brothers of the deceased adopted son shall he received 
m adoption according to law in tbe room of deceased 
adopted son,” Ac. The plaintiff did not give birth to 
either son or daughter, nor did she adopt either of the 
poisons indicated by the will. S. died in 1865, and 
0. C was living at the date of the suit and was 
of age. Held, that whether the two persons indicated 
could or could not be legally adopted as pointed out 
by the will, according to Hindu law, there was a gift 
to them as devisees by implication. Doss Money 
Dossee v. Prosonomote Dossee 

[2 Inch Jur., N. S., 18 

54. Gift, — Condition 

precedent . — Persona designata . — Assuming that the 
testator, in using the words, “According to our 
shastras, the said two adopted sons will perform our 
obsequies, and shall become succcssoxs of our ancestral 
and self-acquired property,” intended to make a 
substantive gift to named individuals , — Reid that 
the gift is inoperative if the individuals do not fulfil 
the character of adopted sons, Siddesorex Dossee 
v. Doorgachurn Sett 

[2 Ind. Jur., 3ST. S., 22 : Bourke, O. C„ 360 

55. — — Testamentary 

gift. — Intention. — Subsequently adopted son, — Res 
judicata. — Pending administration suit — Persona 
designata , — P., a Hindu inhabitant of Calcutta, of 
the Sudra caste, having two Wives, — JR., the elder 
wife, and if, the younger,— hut no issue by either of 
them, adopted two sons, the plaintiff and 8. This 
double adoption took place on one and the same 
occasion, but the plaintiff went through the necessary 
ceremonies m point of time before 8. P. gave the 
plaintiff m adoption to his wife M. s and 8 . to 
4ns wife if P, afterwards died, leaving JR, if, the 
plaintiff, and &, and leaving property and a will, in 
which he said,— “ Having adopted two sons, I have 
given my elder son to my elder wife to bring him up, 
and they both are respectively nurturing the two sons, 
as sons born of their own womb. For the purpose of 
protecting and preserving the property after my 
decease, I appoint my elder uterine brother A exe- 
cutor, and my said two wives, M and if, executrixes. 
If either of these my two sons depart this life with- 
out issue (which God forbid ’), I direct either of my 
wives whose foster son shall have died to take another 
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son m adoption pursuant to this my direction, and 
having done so, should a similar misfortune happen, 
she shall have the option of adopting other sons 
in succession, and that son shall inherit the share of 
my deceased 43on. Further, besides one-half share of 
the moveable and immoveable properties of which 
I am possessed jointly with my elder uterine brother, 
whatever, &c., belonging to me m my separate, &c , 
account, my said executor and executrixes shall be- 
come possessed of the whole after my decease, and 
shall recover my dues and pay the undermentioned 
legacies, &c,, &c, Afterwards, when my adopted sons 
shall have attained their ages of majority, my execu- 
tor and executrixes shall account for and give them 
their shares on their becoming of age. If they con- 
tinue to he unanimous, well and good; if not, they 
may divide and receive their respective shaies of the 
property and live separate as to food, &e., &c” 
The executor and two executrixes proved the will. 
Afterwards 8. died, an infant and unmarried, and 
thereupon N his mother m adoption, assuming to act 
under the will, adopted the defendant 0 . in Ins place, 
the other son, the present plaintiff, still living. The 
plaintiff and O. afterwards, while still infants, hied a 
bill by their next friend against P y s executor and 
executrixes for the administration of the estate. N, 
afterwards died before the present suit, which was 
brought by the plaintiff against M , the surviving 
wife, and 0,, praying that the plaintiff might be de- 
clared the only son and heir of P. f and that an ac- 
count might be decreed against the defendants. 
Held by the Court below and the Court of Appeal, 
that there was a clear designation of the plaintiff 
and S , and of O., the subsequently-adopted son, to 
enable them to take under the will. Held also by 
both Courts, that the administration suit was no bar to 
the present suit. And held by Trevor, J , dissent- 
ing from the rest of the Court on the appeal, that 
the instrument executed by P, was partly a will and 
partly a pei mission to adopt; that as to the first 
pait of the instrument, there was sufficient designa- 
tion of the persons as held by the rest of the 
Court; and as to the second part, that it was a 
condition precedent to any one taking under that 
permission that he should be a validly adopted son 
according to the Hindu law. Monemothanath 
Dax «. Onothanath Day . 2 Ind. J ur., NT. S., 24 

S C. in Court below . Bourke, O. C., 189 

60. — . Gift by implt-a 

cation, ^Persona designata — Power to adopt , — 
A Hindu testator died, leaving a widow, and 
leaving also a will, which contained the following 
clause : " My wife is supposed to be pregnant with 
child; if a daughter be bom she will in that case 
adopt the twain mentioned below (the plaintiff and 
one 8. G.) ; and whatever pioperty there shall exist, 
consisting of moveable and immoveable, my executors 
shall divide into three equal shares, and give the same 
to the daughter and adopted sons on their attaining the 
age of majority/* & G. died ; no child was borne by 
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the widow. The plaintiff having attained his majori- 
ty brought a suit for declaration of his title, alleg- 
ing that he had been duly adopted under the will; 
but that, whether he had been adopted or not, he 
was entitled under the will to a share m the moveable 
and immoveable property of the testator. No valid 
adoption took place* Held that there was no gift 
by implication to the plaintiff. The testator only 
intended him and 8 . G to take under the wi]kw*H*&e 
event of their being adopted. Dossmoney Dos see v. 
Prossonomoye Dossee, 2 Ind, Jur, N. 8., 18, not fol- 
lowed. Abeai Charan Ghose v Dasmani Dasi 

[6 B, L. R., 623 

67. Persona designata,— Bequest 

to person not holding character supposed by testa- 
tor. — Plaintiff sued as the widow of an adopted son 
for the property of the adoptive father, ana also on 
the ground that the adopted son was the devisee of 
the adoptive father. The Civil Judge decided that 
the adoption of the plaintiff's husband was invalid ac-» 
cording to Hindu law, and that the devise, having 
been made to the plaintiff's husband as adopted son, 
was invalid. Held (reversing the decision of the^ 
Civil Judge) that as the language of the testator 
sufficiently indicated the person who was to be the 
object of his bounty, the person so indicated was 
entitled to take, although the testator conceived him 
to possess a chaiacter which in point of law could not 
be sustained. Javani Bhai v, Jivu Bhai 

[2 Mad., 402 

58. Bequest to idol .—Appoint- 

ment of shebait . — A testator by will left certain pro- 
perty to au idol and appointed a shebait. The person 
so appointed died without taking charge of the pro- 
perty or filling the office, and the lands remained in 
the possession of the testator's family. Held that 
this property would follow the conise of the other 
properties left by the testator, and be divided with 
them among the devisees under the will. Saroda 
Sundari Debi v . Gobinlmani Debi 

[2 B. L. R., A. C., 137, note 

59 . Bequest for the perform- 

ance of ceremonies. — Bequest for giving feasts 
to Brahmins — Bequest of undivided share of joint 
property — A bequest by a Hindu for the perform- 
ance of ceremonies and giving feasts to Brahmins is 
valid A Hindu has no power to bequeath his un- 
divided share of joint family property Lakshmi- 
shankar v. Vaijanath , I. L. R., 6 Bom., 24 

60. Managers , Inca- 

pacity ofyto act. — Appointment of other managers , — 
Where particular persons have been appointed by 
will to be managers, and any of them become inca- 
pable and refuse to act, it does not follow that others 
should be appointed in their stead. Where managers 
by becoming Vedantists are incapable themselves of 
performing ceremonies contemplated m the will, they 
may make over to any person concerned fhe requisite 
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expenses for such ceremonies. Anund Coomar 
Gang-qoly v. Rakhal Chunder Roy 

[8 W. B., 278 

61. Bequest for charitable pur- 

poses. — Dedication . — Inheritance — A Hindu testa- 
tor in Bombay who left a nephew (son of a deceased 
brother) made a bequest for charitable puiposes. 
"TuT-wsephew, entitled either as hen oi as legatee of 
the residue of the estate, contended that the only 
property of which the testator during his lifetime 
was m possession was joint family estate, and that 
under the law of the Mitaksliara the testator had no 
power to dispose of it as he had attempted A specific 
part of the testator’s estate having after Ins death 
been set apart as applicable to the trust for the 
charitable purposes, and the nephew having received 
the residue, he agreed with the executors that he 
would act jointly with them in carrying out the trust, 
and became one of the trustees, Keld that the pro- 
perty had been validly dedicated to the charitable 
purposes, whether or not, the will alone was sufficient, 
with regard to the nature of the testator’s interest 
in the estate, to constitute the trust as against the 
heir. Rarmananlas v. Venayekrao 

[I. L. B., 7 Bom., 19 : 12 C. L. B., 92 
L. B., 9 I. A., 86 

62, Vested and contingent in- 

terests. — Inability of widow to recover property 
not tn possession of husband — A Hindu testator, 
after the death of his widow, gave a moiety of his 
property to his brother A ,, and on his death to A } s 
two sons, JS and C A. died m the lifetime of the 
testator’s widow, and a complete division of all A. 3 s 
property which was held in coparcenary was agreed 
upon by It. and C. JB also died m the lifetime of 
the testator’s widow, and on the death of the testa- 
tor’s widow BS* widow claimed his share. Held 
that D. and C. took A 3 s moiety under the will as 
tenants-in-common, and that each of them had a 
vested interest in a one-fourth share, though the 
actual enjoyment was postponed until the death of 
the widow , and that the claim of J3. 3 s widow was not 
barred by the doctrine of Hindu law that a widow 
succeeding as heir to her husband cannot recover pro- 
perty not m the possession of her husband, which 
doctrine was held to be inapplicable to the case of 
property m which the husband had a vested interest 
under a will or deed, though the actual enjoyment 
thereof was postponed during the lifetime of another. 
Rewun Persal v, Radha Beeby 

[7 W. B„ P. C., 85 : 4 Moore’s I. A., 137 

63, — — • Deed of gift.— 

Devisees and donees . — A Hindu inhabitant of Cal- 
cutta died in 1837, leaving three sons, &. } 27,, and M , 
and several daughters ; he left property, moveable 
and immoveable, and a will dated 29th October 1836, 
as well as a deed of gift of even date, but executed 
m point of time prior to the will, By the deed of 
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gift he gave his property as follows To his three 
sons, G. } T i and M , his self-acquired estate and his 
patumony, i.e., his own share, agreeably to the will 
of his father, giving to them power of making a gift 
or sale, and to hold and enjoy, themselves, sons, 
grandsons, and so on m succession. His family 
dwelling-houses to remain in equal shares, his sons to 
dwell therein, hut not to he able to let or sell them 
to any one else , then followed certain provisions with 
regai d to a family idol, for leligious observances, &c , 
after which the deed went on to say “ You will di- 
vide m three equal shaies and receive the ready 
money and company’s papers and bank’s shares, &c , 
which I have , you will not be able to give in gift or 
sell these properties under twenty years of age ; the 
children legitimately begotten by you will receive 
the same. If no son or daughter be born, or if there 
he no probability of its being born to any one of you 
(then), he will have the right and power of making 
a gift or sale of these. It any leave only a childless 
widow, then that childless widow shall have no chum 
or demand foi any share in my real and personal pro- 
perty, &c., and the debslieba, and so forth. She shall 
not be able to make any claim on the plea of my 
having made a gift to her husband. Being for life 
under the control of my sons who may he in exist- 
ence, she shall, for hei food, raiment, and other 
expenses, get interest on R4,500. No gift and sale, 
&e , shall he made without providing for this,” After 
which followed ccitain provisions for his daughters, 
&c The will, after appointing one of his sons and 
three other persons executors, contained m its earlier 
clause similar provisions to those contained m the 
earlier part of the deed of gift; it also referred in 
express terms to a deed of gift. It afterwards went 
on to make several dispositions, among them the 
following : “ 10th section. If no issue be horn to 
any of my sons and his wife survives him, she will 
enjoy and possess the share of her husband during 
her lifetime ,* she will not become vested with the right 
and power of making gift or sale (thereof). As long 
as she lives she will live under the control and in the 
family of such of my sons as shall he alive , those 
sons will preserve the said property and maintain her. 
If she remain not under (their) control, then in that 
case she will have no concern with the said property, 
(hut) during her life she will receive her food and 
raiment in consideration of her status (m life). All 
of the surviving sons will get that property m equal 
shares.” “20th section. Besides the propeity of 
mine specified in this deed of gift, whatever pro- 
perty will (i e., may) be acquired after the date of 
this my will the same shall be taken by masons in 
equal shares.” “23rd section. The piopeity of 
which I have made a gift to my sons they shall not 
he competent to make a sale or gift thereof withm 
twenty years; when there will be any grandsons m 
the male line they shah get all that property , if any 
one of them do not have a son, (or) if there be no 
probability of (his) having a son at a subsequent 
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period, he shall have power to make a sale or gift " 
It appeared that the testator had at the time he 
executed these instruments, an intention to go on a 
pilgrimage to Bnndabun. G and one of the other 
executors proved the will ; the other executor died m 
1844, since which time G remained m possession of 
the property T, died about 1858 without issue, and 
his widow B sued the surviving brotheis G. and M 
for her husband's shaie m the estate. This suit they 
compromised by a payment to B G and M after- 
wards and within twenty years had issue sons and 
daughters. In a suit to have the will and deed con- 
strued, it was held that, although! the deed was not 
produced when piobate of the will was taken out, it 
was sufficiently proved before the Court m the pre- 
sent suit to allow its being acted on ; that the provi- 
sions in the will controlled the inconsistent provisions 
in the deed of gift; that consequently the son's child- 
less widow took her husband's share for life , that 
the sons having male issue took only a life-interest ; 
that the grandsons during the lifetime of their fathers 
took nothing, but after the death of their father re- 
spectively took among them equally their father's 
share, the share of each son going to his own son oi 
sons only, and not to grandsons ot the testator gene- 
tally. The restriction on alienation extended to both 
the moveable and immoveable property. Held, also, 
that the widow of I , having received a sum of money 
from M and G. in lieu of share, that share went 
to M. and G. in equal shares for life, and on the 
death of either of them his share would go to his 
own sons absolutely. Satcowrie Seen- v. Govind 
Chunder Shin . 2 Ind. Jur., IN. S., 56 

04. Gift of estate 

subject to ividoio’s vested i interest — Curtailed enjoy- 
ment — V S, a Hindu, died m 1858, leaving a will 
whereby he appointed G and 8 his executors to con- 
duct his affairs as directed m the will. After pay- 
ment of debts, legacies, &c , G. and S. were directed 
to manage the residue of estate and not to sell it 
during the lifetime of L , the junior wife of VS, 
to whom a monthly payment for life was to he made 
by them, after the death of X, G. and 8. were 
directed to divide the property that remained in 
equal shares between them and to continue to enjoy 
the same in equal shares X. survived both G. and 
&, who died m 1875 and 1879 respectively Held — 
in a suit brought in 1879 by the divided nephew of 
K 8., against X. and the representatives of G. and 
&, f to have his right to the estate of the testator, upon 
the death of X., declared and for au account— that 
there was no intestacy, and that the gift to G. and 8. 
did nob-fad by reason of their deaths in the lifetime 
of X., hut that G. and 8 took a vested interest on 
the death of F. 8. Kolla Subeamamain Chetti 

V. THBLLANAYAKALU SUBRAMAMAIN CHETTI 

[L L. R„ 4 Mad., 124 

05, Mund set ay art 

by w%U for payment of monthly allowances prov- 
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mg insufficient — Might to supply deficiency from 
the general estate. — Interest chargeable on property 
of a testator deposited with a firm — C , a separated 
Hindu, died m 1874 possessed' of a half share m two 
dwelling-houses, one situated in Bombay and the 
other in Kathiawar He was also possessed of con- 
siderable moveable property He left, him surviving, 
two widows and one daughtei named J By cl auseJk , 
of his will, dated 4th July 1874, he directed, db tO 
his share m the houses, that his wives should have 
a right to reside therein as long as they might live, 
and, m the event of their decease, that his nephew, 

B.y the son of his brother F., should be the owner ; and 
should the decease of B. take place, then whoever 
might be the son of F. should he the owner By a 
subsequent clause (the 16th) of his will the testator 
declared that, should the decease of his two wives 
take place, all his immoveable and moveable pioperty 
should go to his nephews, B and M., the sons of V 9 
B . and M. 9 both died in the lifetime of C 9 s two widows. 

M. died first childless and unmarried B. left a 
widow him surviving, who claimed that, under clause 
2, B. took a vested estate m the testator's share m * 
the two houses, which on his death devolved upon 
her, and that, undei clause 16, B and M took a 
vested estate m joint tenancy, that on M 9 s death 
his interest survived to B and on his death devolved 
upon lus widow It was contended on behalf of the 
two widows of C , the testator, that the gift to B . 
by clause 2 and to B. and M by clause 16 was con- 
tingent, and had lapsed by their deaths; that the 
result was an intestacy so far as regards the property 
in question , that they, consequently, took a widow's 
estate m the immoveable property for their lives ; 
and that upon their death the property should go to 
the testator's daughter, J ; and that, as to the move- 
ables, they took absolutely. Held that, under clause 
2, B took on the death ot the testator not a contin- 
gent but a vested estate in peipetuity, which on his 
death devolved on his widow ; and that, under clause 
16, B and M took a vested interest m joint tenancy 
m the whole of the residuary estate, that on the 
death of M the survivor B took the whole absolutely, 
and on his death his interest was transmited to his 
widow. Held, also, that the interest taken by B. 
under the above clauses of the will was subject to 
the right of the testator's widows to reside m the 
houses, and to have then monthly allowances paid 
r out of the moveable estate, and was subject, also, to 
the bequests, charitable and otherwise, contained in 
the will. By clauses 15 and 16 of his will the testa- 
tor directed that certain monthly allowances should 
be paid to each of his widows out of the interest of 
certain Government promissory loan notes which 
were to he purchased by his trustees Held that, if 
the particular sources of income, out of which the 
testator directed these allowances to be paid, should 
prove insufficient, the rest of the moveable property, 
oi the income derivable from it, as well as the rents 
of the immoveable property, should contribute. The 
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funds belonging to the testator's estate had, in ac- 
cordance with the directions m his will, been kept in 
the firm of Visram Mowji, in which the testator had 
been a partner Held, under the circumstances of 
the case, that the firm should be charged interest at 
the rate of six per cent, per annum. J air am Nar- 
ronji v. KuveebaI * I . D. R», 9 Bom., 491 

66. 'Executory Estate 

of — Administrator , Suit by. — Trustees — Notice . — 
Charitable Trust . — Parties . — B. AT, a Hindu, by 
his will, executed m Bombay, and dated 6th Janu- 
ary 1802, bequeathed a house to his wife, B., for her 
life, in trust, to allow the impersonations of Valabh 
to reside in it, and appointed four executors by name, 
but made no gift ovei of the house to those executors 
ox to any one else. The will was proved by tho four 
executors on 24th September 1808. On 23rd June 
1820, B, claiming as executrix according to the 
tenor, obtained an order granting probate to her as 
well as to the executors expressly appointed, The 
executors retired, and B. acted alone m the manage- 
"ment of the testator’s estate. On 4th September 
1862, B. sold the house for its full value to the de- 
fendant, who had notice of tho charitable trust affect- 
ing it. B. died on 23rd March 1870. On 17th 
March 1871, the High Court, on the application of 
one A . T., revoked the probate of B. K.’s will grant- 
ed to B.y but without prejudice to any act done m 
due course of administration by 1 2,, and granted let- 
ters of administration, cum testamento annexe and de 
bonis non , of B E, to A . T On 13th July 1873, A. T. 
died. On 1st May 1875, the plaintiff, who was the 
only son and heir of A. T., instituted the present suit 
foi the puipose of recovering from the defendant pos- 
session of the trust premises sold to him by B. The 
plaintiff was also one of the surviving heirs of B. K. y 
and by virtue of a release executed to him by the 
other heirs, was the sole surviving heir who had any 
beneficial interest m B. K.’s estate. The plaintiff, 
however, did not claim the house m the possession of 
the defendant as the beneficial owner, but to hold it 
for the purpose of giving effect to the trust created 
by the will of B. K. On 28th January 1876 the 
plaintiff obtained letters of administration, cum testa - 
menio annexo and de bonis non , of B. K., and it was 
on these letters that he now based lus claim. Held, 
1st, that the plaintiff had no ground of action as ad- 
ministrator of B. K. Held, 2ndly, that independ- 
ently of the provisions of tho Succession Act and 
the Hindu Wills Act, 1870, which were not appli- 
cable to the case, the executors of a Hindu do not, in 
the character merely of executors, take any estate, 
properly so called, m the property of the deceased. 
That, accordingly, on the death of B , the devisee for 
hfe in trust, there being no gift of the premises to the 
executors named in the will, the ownership m the pre- 
mises would devolve upon the surviving heirs of the 
testator subject to the trust, and such heirs would 
accordingly be trustees under or by reason of the will 
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of their ancestor, though succeeding to the property 
m their character of hems. That the trusteeship 
thus vesting in all the surviving heirs, the release, 
though operative to pass the legal estate, so as to vest 
it in the plaintiff alone, could not vest the trustee- 
ship in him alone, and that accordingly the plaintiff 
could not maintain this suit unless joined by the other 
heirs of B. K. Held, 3rdly , that even if the other 
heirs of B. K had joined as plaintiffs, still the suit, 
being one by trustees to disaffirm the completed act of 
a predecessor against the person claiming by virtue of 
such act, would not he. Semite, — That as it appeared 
that the impersonations of Valabh never had availed 
themselves, and never were likely to avail themselves, 
of tho house, the sale of it by B. to the defendant was 
not a breach of trust. Maniklal Atmaram v. Man- 
chershi Dinsha . . I. D. B,, 1 Bom., 209 

67. Construction of 

will . — 'Executor 3 s interest* — By the first clause of the 
will of a Hindu the testator devised all his real and 
personal estate to his five sons. By a subsequent clause 
the testator provided as follows : “ But should per- 
adventure any among my said five sons die, not leav- 
ing any son from his loins, nor any son’s son, in that 
event neither his widow, nor his daughter, nor his 
daughter’s son, nor any of them, will get any share 
out of the share that he has obtained of the immove- 
ables and moveables of my said estate In that event, 
of the said property, such of my sons and my sons’ 
sons as shall then be alive, they will receive that 
wealth according to their respective shares. If any 
one acts repugnant to this it is inadmissible. How- 
ever, if my sonless son shall leave a widow, in that 
event she will only receive Company’s rupees ten 
thousand for her food and raiment.” Held , Istly, 
that by the words “ not leaving any son from his loins, 
nor any son’s son,” the testator meant not an indefi- 
nite failure of male issue, but a failure of male issue 
of any of his sons at the time of the death of that 
son. 2ndly, that there is nothing in such a devise by 
a Hindu against public convenience, or generally mis- 
chievous or against the general principles of Hindu 
law. Sooejeemonex Dasee v Denobundo Mul- 
bick * * . . 1 Ind. Jur., O. S., 37 

[4W.R., P. C,, 114 
6 Moore’s D A., 520 

i 

* 88. A e cumulation . — Direction to 

live jointly . — The meaning of the testator is to be 
ascertained by the words which he has made use of, 
having regard to the laws which prevail in India rela- 
tive to these subjects. A testator directed hi!? 1 sons, 
using the words ** living jointly in respect of food,” to 
take care of and look after his property, moveable and 
immoveable, and carry on his trading business. Held 
that this interest is not accurately represented by the 
words “ joint estate ” in England, nor Is it analogous to 
the case of a testator m England who gives pioporty 
to executors for the purpose of carrying on his trade. 
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but is more analogous to the tenancy in common 
winch prevails in England The will also dnected 
that on the death of a son, if that son died leaving a 
son, the shaie of that son was to go to that son's son, 
and if the son dying left no son, that the share should 
go to the survivors. Held that the share of profits 
made during the joint hves of the sons, which be- 
longed to the deceased son, goes over to the other 
sons of the testator as they would go according to 
law, as fiom a consideration of the various terms of 
the will itself there was an absence of all directions 
on the pait of the testator to accumulate the profits, 
or to dispose of the profits which were the property of 
the son Frankisto Chunber r, Bamasoondery 
Dosser , , . . 0 W. R., P. C. s X 

S. C. Bissonauth Chunder v Bamasoonbery 
Dossee . . 12 Moore’s I. A., 41 

69. — Contingent re- 

mainders — Executory devise — -There is nothing in 
the general principles of Hindu law, or public con- 
venience, to prevent a Hindu testator devising self- 
acquired property by way of remainder, or executory 
devise, upon an event which is to happen on the close 
of a life m being. The will of a Hindu testator, after 
devising all his real and personal estate among his five 
sons (a joint undivided family), contained this clause: 

“ Should any among my said nve sons die, not leaving 
any son from his loms, nor any son's son, in that 
event neither his widow, nor his daughter, nor his 
daughters son, nor *any of them, will get any share 
out of the share that he has obtained of the immove- 
ables and moveables of my said estate m that event, of 
the said property, such of my sons and my sons 5 sons 
as shall then ho alive, they will receive that wealth 
accoidmg to their respective shares. If any one acts 
repugnant to this, it is inadmissible. However, if 
any soilless son shall leave a widow, in that event she 
will only receive BIO, 000 for her food and raiment.” 
The family lemaxned joint. one of the sons, died 
after the testator's death without issue male, hut 
leaving a widow his heiress-at-law. Held that, by 
the woids “ not leaving any son from his loins, nor 
any son’s son,” the testator meant not an indefinite 
failure of male issue, but a failure of male issue of 
A any one of his sons at the time of the death of that 
son. Held , further, (1) that upon the death of 

without male issue his interest in the capital of the 
estate determined, and that his widow became entitled 
to hold and enjoy as a Hindu widow a fifth part of e 
the accumulations from the testator's estate, from the 
time of his death to the death of his son and (2) 
that she was also entitled absolutely in her own right 
to thC* interest and accumulations which had since 
8.*$ death arisen from such fifth part of the accumu- 
lations- By the decree 8/s widow was declared en- 
titled to the BIO, 000 given by the will with the 
benefit of a residence in the family dwelling-house, 
and participations m the means of worship. The 
question of the amount of her maintenance as a 
Hindu widow was left open by the Judicial Com- 
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rnuttee, as that point could be raised on further 
directions after taking the accounts Soorjee- 
money Dossee v, Denobunboo Mullick 

[9 Moore’s I. A., 123 

70. Perpetuities. — Trusts— Ab- 

sence of disposition of beneficiary interest — A 
Hindu by will attempted to create a trust for the 
accumulation, for 99 years, of the surplus mccan e 
(after certain yearly payments) of his estate hithe 
pui chase of zemmdans, &e., from time to time, and 
empowered his trustees to continue such trust after the 
expiration of the 99 years' term The will contained 
no deposition of the beneficial interest m the zemin- 
daris so to be purchased Held that such trust was 
void. Semble 9 — Perpetuity (save in the case of reli- 
gious and charitable endowments) is not sanctioned 
by Hindu law. Asima Krishna Deb v Kumara 
Krishna Deb . . 2B.LE., O. C., 11 

71, Trust s , — A 

Hindu by his will left all his property “m full and 
absolute right, property, and ownership” (neverthe- 
less upon the conditions and trusts, and with the^ 
intent and for the purposes thereinafter described)/ 
to ceitam persons named, and “to their successors m 
the trusts of the settlement thereinafter provided,” 
declaring the “ trusts and objects ” of his said will 
and settlement, and the “methods, plans, and acts” 
he desired “ to be performed and observed ” by such 
persons and their successors m the trusts. He then 
desired that all his property should he preserved and 
held for ever under the trusts, and for the purposes 
of the said will and settlement. In the second, third, 
and fourth clauses of the will the testator went on to 
direct the “executors and trustees” to pay to his 
sons therein named a certain monthly* sum, “ such 
payment to he continued after his decease to his 
children and descendants per stirpes «” After direct- 
ing the executors and trustees to make other pay- 
ments, &c, in the eighteenth clause he directed, — 
“ With respect to accumulations of money in the 
hands of the executors and trustees, I direct that the 
same be converted into such Government or other 
security as to the executors and trustees may seem 
best, and that the mteiest and produce of such 
security he accumulated and m like manner he in- 
vested, and that when and so soon as the aggregate 
thereof shall amount to B3,00,G00, it is to be trans- 
ferred to, and divided among, my sons or the survivors, 
or survivor, together with the descendants of such of 
them as may he deceased, per stirpes ,* and as soon as 
new accumulations arise in the hands of the executors 
and trustees, that the same he again in like manner 
divided among my sons then living, or the survivor 
of their descendants, as before, and so on from time 
to time.” In the twenty-first clause the testator made 
provision for the appointment of now “executors and 
trustees,” “as it is my intent and desire that the dis- 
position, the conditions, and control I am now devis- 
ing in regard to the future arrangement and enjoy- 
ment of my property bo perpetuated.” In the Court 
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below, — Meld, per Markby, J., that trusts cannot be 
created by Hindus, but a testator may burthen his 
heir or devisee with a payment o£ a simple sum of 
money to a specified person (including an idol) in 
existence at the death of the testator. Such be- 
quest cannot be held good as a trust created for the 
benefit of the legatee, but may be treated as ci eating 
an ordinary obligation for the payment of money. 
Oiyippeal, — Meld, per Peacock, C. J , that trusts have 
been anu£an be enforced against Hindus , the tiustees 
in this case take upon such trusts as aie valid, so far 
as they are invalid, the hems are entitled to the 
beneficial interest. A Hindu cannot by his will do 
indirectly by intervention of trusts what he cannot do 
directly. Per Macpuerson, J. — Both by Hindu law 
and the practice which has always prevailed m the 
Courts m India and in the Privy Council, a Hindu 
may legally deal with his property so as to create a 
*. trust, or relation m many respects similar to, although 
not necessarily identical with, that known in English 
law as the relation of trustee and cestui que trust . 
Even if trusts are not expressly recognised by the old 
Hindu law, there is nothing in it forbidding them, or 
repugnant to them, or inconsistent with their exist- 
ence. Meld, both in the Court below and on appeal, 
that the general scheme of the will failed, because the 
trusts were intended for an illegal purpose, — namely, 
for the purpose of ci eating a perpetuity. Ter Pea- 
cock, C. J. — The eighteenth clause is repugnant and 
void, also bad, because the persons to take were un- 
born at the time of the testator’s death, and on the 
ground of uncertainty, it being impossible to ascer- 
tain at tbe testator’s death who would be entitled to 
participate m the sevoial divisions of accumulation 
directed to be made. As to the bequests in the 
second, third, and fourth clauses of the will, — Meld, in 
the Conrt below, per Markby, J, that they could 
only operate m favour of specified persons m exist- 
ence at the death of the testator. On appeal,' — Meld, 
per Peacock, C J , that they operated as "gifts to 
the sons for life, with remainders to such children 
of the sons as were in existence at the time of the 
death of the testator per stirpes” Met Macpher- 
son, J — There was a good gift m remainder to the 
children of such sons as were alive at the time of the 
testator’s death. It is not a violation of the princi- 
ples of Hindu law to support estates which are to 
vest on the expiry of a life in being, m a case like the 
present, where the testator has given his property to 
trustees who have accepted it, and are prepared to 
carry out his wishes. Their acceptance would be 
Sufficient if any is necessary. Krishnarahani Dasi 
v . Ananda Krishna Bose. Ananda Krishna Bose 
v * Bajendra Narayan Deb 

[4 B. L. R., O. C* 231 

72. Trusts — Life- 

estate. — JEstates-tail. — Gifts inter vims — Th sher i- 
son.—JP. K T. died leaving an only son, G. M \ By 
his will, after reciting, “ I have already made such 
provision for my son G. $f. as I consider sufficient, 
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and he will take nothing whatever under this my 
will,” he devised and bequeathed all his property, 
both real and personal, unto and to the use of JR. N., 
U and JD. P. M. (thereafter called the 

trustees), their hens, executors, &c, according to the 
nature and tenure of the property to have and to hold 
upon the trusts thereinafter declared, that is to say, as 
regards personalty, upon trust to collect and get m the 
same and thereout to pay his funeral expenses and 
debts and such legacies as might be payable in the ordi- 
nary course of administration within one year from the 
testator’s death,* after paying the funeral expenses, 
debts, and legacies, upon trust to sell and convert 
into money such portion of the personal estate as 
should remain unexpended, and not consist of money 
or security for money, and to vest the proceeds on good 
securities, and out of the annual income of the 
whole upon trust to pay tho annuities given by 
the will and also any of the legacies so far as 
it would suffice, and after payment of the legacies 
and annuities to pay the surplus unexpended unto the 
person or persons for the tune being entitled to tho 
beneficial enjoyment of the real property, or of the 
rents and profits or surplus rents and profits thereof ; 
and so soon as all the annuities and legacies should 
have fallen in and been fully paid and satisfied, iu 
trust absolutely for the person or persons entitled to 
tbe beneficial or absolute enjoyment of the real pro- 
pel ty As regards realty, upon trust, until all the 
debts and legacies had been paid and all the an- 
nuities had fallen m and been fully satisfied, to receive 
and collect the rents, issues, and profits thereof, and 
thereout m the first instance to pay such (if any) of 
the legacies and annuities as the personal estate or 
income derived from the trust-money and securities 
should be inadequate to defray, and to pay the residue 
to the person or persons for the time being to whom 
the real estate is devised, for the absolute use of such 
person or persons respectively. The testator then 
desired the trustees to hold the real estate generally 
for the use and benefit of such last-mentioned person 
or persons for the time being, so far as was consistent 
with the trusts and provisions of the will , and further, 
he directed that out of the net annual income the 
person entitled to the beneficial enjoyment of the real 
property or of the income or surplus income thereof 
should receive for his own use every year, B2,500 a 
month or B30,00Q a year, and that the various lega- 
cies and annuities should only be paid gradually and 
as* found possible by the trustees out of the balance 
remaining out of the last-mentioned payment, and so 
soon as all the legacies and annuities had fallen in or 
been paid or fully satisfied, then in trust forthwith to 
convey the real estate unto and to the use of the per- 
son entitled to the beneficial interest therein with and 
subject to such and the like limitations, provisions, 
and directions thereafter contained and expressed of 
and concerning "the real estate,” so far as the then 
condition of circumstances will permit, and so far as 
such limitations and directions can be introduced into 
any deed of conveyance or settlement without miring. 
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ing upon ox* violating any law against perpetuities 
which may then he m force and apply to the real 
estate or the conveyance or settlement of it as last 
aforesaid (if any such law there be). The testator 
then desired that all the gifts, devises, and limitations 
in hxs will thereinafter contained should he read and 
taken as subject to the devise and bequest therein- 
before made to the tiustees and the various provisions 
and declarations made by him with reference thereto. 
The testator devised all his real property (subject to 
the hef oie-mentioned devise to the trustees) <f unto and 
to the use of J, M. for the term of his natural life, 
and from and after the determination of that estate, 
to the use of the eldest son of J M, horn during the 
testator’s life for the life of such eldest son, and 
after the determination of that estate, to the nse of 
the first and other sons successively of the eldest son 
of J, M according to their respective seniorities, and 
the heirs male of their respective bodies issuing suc- 
cessively; and upon the failure or determination of 
that estate, to the use of the second and other sons 
of J. M. horn during the testator's life, successively 
according to their respective seniorities; and upon 
the failure or determination of that estate, to the use 
of the first and other sons successively of such second 
or other sons of J. M , and the lieirs male of their 
respective bodies issuing, so that the elder of the sons 
of J , M, horn in the testator's lifetime, and his first 
and other sons successively, and the heirs male of 
their respective bodies issuing, may be prefened to 
and taken before, the younger of the sons of J. M. 
born in the testator's lifetime, and his and their 
respective first and other sons successively, and the 
heirs male of their respective bodies issuing. And 
aftei the failure or determination of the uses and 
estates thereinbefore limited, to the use of each of 
the sons of J". M, who should he born after the testa- 
tor's death successively according to their respective 
seniorities, and the heirs male of their respective 
bodies issuing, so that the elder of such sons and the 
heirs male of his body may he prof ei red to and taken 
before the younger of such sons and the heirs male 
of their and his respectivo bodies issuing." On fail- 
ure of these estates, there were similar limitations 
to other members of the testator's family and their 
sons, sons' sons, &c. Further, the testator declared 
lus will and intention to be “ to settle and dispose of 
the estate in manner aforesaid as fully and com- 
pletely as a Hindu horn and resident in Bengal may 
give or control the inheritance of his estate, oifa 
Hindu purchaser may regulate the conveyance or 
descent of property purchased or acquired by him, 
and not subject to any law or custom of England, 
whereby an entail may be barred, affected, or de- 
stroyed ; provided always, and I hereby declare, that 
if any devisee or tenant-for-life, or in tail, or other- 
wise, or any person entitled to take as heir by de- 
scent or adoption or otherwise in any manner, under 
the limitations hereinbefore contained, shall permit 
or suffer the property so devised, &c., to be sold for 
arrears of (^eminent revenue, &c„ then and imme- 
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diately thereupon the devise and limitations in this 
my will declared and contained shall wholly cease 
and determine as to him," &c. Finally, he appoint- 
ed the trustees executors of his will. J M, had no 
son born during the life of the testator. G, M., the 
son of the testator, sued to have the will set aside 
except as regards the payment of debts, legacies, and 
annuities. He also charged the executors with 
waste, and asked for an account. Held, bpth-in-Che 
Court below and on appeal, that the devises weie not 
void, meiely upon the ground that the estates were 
devised upon trust, and that the testator had power 
to create by means of a devise to trustees such estates 
and beneficial interests as he could have cieated 
without the intervention of trustees. But the entails 
intended to be created by the will were void, estates- 
tail being wholly opposed to the general principles 
of Hindu law. The plaintiff could not claim main- 
tenance, sufficient provision having been previously 
made for him by his father. Held , in the Court be- 
low, that although the testator could not create an 
estate-tail, yet as it is clear that he intended to dis- 
pose of the whole inheritance, the devise must be 
construed as amounting to the creation of several 
successive life-interests, each commencing on the 
termination or the failure of the preceding, the 
whole completed by the gift of the entire estate of 
inheritance to take effect on the expiration of the 
last life- interest. The first series of such devises is 
not bad for remoteness, for there is nothing in Hindu 
law to prevent a testator from making a gift of pro- 
perty to an unborn person, provided the gift is limit- 
ed to take effect, if at all, immediately on the close 
of a life in being; therefore, as concerns only the 
succession of gifts for life only to J \ M . and his 
sons, terminated by the absolute gift of the inherit- 
ance to an unborn person, the will is unimpeachable, 
because each of these gifts must take effect, if at all, 
at or before the close of a life m being ; and the like 
conclusion would hold with regard to each of the 
other series of devises taken alone , hut taken m the 
aggregate they may violate the rule against perpetui- 
ties ; but the first series could not he affected by this, 
and therefore as long as it stands the plaintiff has no 
claim to a decision of the Court upon the validity of 
a devise which is subsequent m order of time The 
plaintiff’s suit must be dismissed. He is not entitled 
to immediate relief of any kind. Held , on appeal, 
that the devise to J. M. was valid, though it created 
only a life-estate. The intention of the testator was 
that J, M. should take an immediate vested benefi- 
cial interest in the real estate, subject to the charges 
for payment of legacies, annuities, &c., and m the 
R2,500 a month. The devise to J M . was not had 
for uncertainty. But the devises of estates-tail 
must he rejected as void, and cannot be converted by 
the Court into devises creating larger estates than 
the testator intended. The words of the devise can- 
not be construed to pass a general and absolute estate. 
As J, M, had no sons born in the lifetime of the 
testator, the devise to the use of the first and other 
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sons successively of the eldest son of J. M. lapsed 
By Hmdu law a gift cannot opeiate to pass piopeity 
unless the donee is m existence, so that as soon as 
the piopeity is relinquished, and passes out ot the 
dolior, it may vest m the donee That m the case of 
a will would be at the time ot the death of the testa- 
tor, fiom which moment the will operates as a lclm- 
quishment (except m the case ot a posthumous child 
of the testatoi or a son adopted by the widow of a 
testator^ Therefoie the devises to the sons of J M 
to he horn 01 adopted after the death of the testator 
are not valid according to Hmdu law The gift to 
trustees does not cure the invalidity, foi the law will 
not permit that to he done indirectly which cannot he 
lawfully done directly The gift of the personalty 
fails because of the want of ceitainty at the time oi 
the death of the testatoi, who would be the donee, 
and whether the donee was a peison m existence oi 
not. The gift over of the corpus of the personalty 
after the payment of the legacies and annuities was 
had, and consequently the pxoporty m it is vested m 
the son and heir of the testator subsequently to the 
trusts for the payment of debts, legacies, and annui- 
ties, &e But the right to receive the surplus icnts 
jfhd profits of the real estate and of the intei est and 
dividends of the personalty, if there he any, is vested 
in J. M. for life, or until the time ai rives for the 
conveying of the leal estates, and the vesting of the 
corpus of the personalty. The hoir-at-law cannot be 
disinherited by words expressing that he is not to 
take any benefit under the will He will take by 
descent, by his right of ihhentance, whatever is not 
validly disposed of by the will Subject to the trusts 
for payment of the funeral and testamentary ex- 
penses and of the debts, legacies, and annuities, the 
plaintiff, as the heir-at-law ol the testatoi, is entitled 
(notwithstanding the will) to a general estate ol in- 
heritance m reversion to the immoveable property of 
the testator, and by the terms of the will no estate 
larger than an estate for life has been validly created, 
and there is a resulting trust m the plaintiff's favour. 
The plaintiff is not entitled to a declaratory decree 
against the unborn sons of J \ M or the subsequent 
unborn devisees. The plaintiff is entitled to have the 
question of waste tried. He is also entitled to have 
an account of the moneys and securities which have 
come into the hands of the trustees, and to see how 
they have been applied. Ganeneba Mohan Tagore 
Upe&bba Mohan Tagore 

[4 B. L. K., O. C., 103 
Held by the Privy Council on appeal. In constru- 
ing transfers by gift among Hindus, a benignant 
construction is to be used, and the donor's intentions 
carried out, if ascertainable, to the extent and m the 
form which the law allows. Thus, if an estate he 
given by a Hindu to A without words of inherit- 
ance, it will, m the absence of a conflicting context, 
give an estate inheritable as the law directs , if to it 
he added an imperfect description of it as a gift of 
inheritance not excluding the inheritance imposed by 
law, an estate of inheritance would pass , if a gift be 

II 
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m terms of an estate inheritable according to law, 
with superadded words restuctmg the power of 
transfer which the law annexes to that estate, the 
restuctibn is to he rejected, if a gift he to A and 
his hens to be elected fiom a line other than that 
specified by law, and expressly excluding the legal 
couise of mheutance, the gift is only good so fai as 
consistent with the law — A would take a life-estate, 
and the other limitations would fail All estates of 
inheritance cieated by gift oi will, so fai as they are 
inconsistent with the general law of inheritance, are 
void as such, and by Hindu law no peison can suc- 
ceed as heir to estates descubed in teims winch in 
English law would designate estates- tail In older 

to make a gift undei a -will good by Hindu law, the 
donee, except m the case of an adopted child, oi a 
child en ventre sa mere , must be a person m exist- 
ence, capable of taking at the tuno when the gift 
takes effect A child adopted after a man’s death in 
pmsuance of a powei given by lnm is m contempla- 
tion of law begotten by that man The law of wills 
among Hindus is analogous to the law of gifts, and 
even if wills are not umvei sally to he legarded in all 
respects as gifts to take effect upon death, they are 
generally so to be regai ded as to the propeity which 
they can tiansfer, and the peisons to whom it can be 
transfeued A person capable of taking under a 
will must be such a person as could take a gift inter 
vivos, and, therefore, must, eithei m fact oi m con- 
templation of law, he m existence at the death of the 
testator Soorjeemonei/ Dossee v Denohmdoo MuU 
lick, 9 Moore’s I A , 123 , distinguished Tiusts aie 
not unknown to Hindu law, they can be cieated for 
cany mg out such intentions as the law recognises. 
There is no leason why a Hindu should not by will 
create an estate for lifo. Where the testator left 
his property to A for life with remainder s, showing 
that A should have no more than a life-estate, hut 
that the testator wished to tie up the estate by pro- 
visions m tail, — Meld, A could not he declared entitled 
to more than a life-estate Where a testatoi direct- 
ed his property to go m a certain way on the “ failure 
or determination w of estates created by him, it was 
held that such woids contemplated the fact of those 
estates being legal and valid; and that as they were 
illegal and invalid, no effect could he given to the 
directions as to the furthei devolution of the proper- 
ty. The will directed that, as to the personalty, the 
trustees were, after all annuities and legacies had 
fallen in and been satisfied, to stand possessed of, 
and interested in, the corpus m trust absolutely for 
the person or persons entitled under the limitations 
m the will to the beneficial or absolute enjoyment of 
the real property The High Court gave the tenant- 
for-life the surplus of the interest remaining m'The 
hands of the tiustees after payment of the legacies 
and annuities, but excluded him from any right to 
the subsequently accruing interest. Meld that he 
was entitled to the interest of the personalty after 
such falhng-m and satisfaction Where a son had 
received as a gift from his father property producing 

4n 
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at the time R7,000 a year, their Loidslnps, without 
deciding 1 whether a son could he dopuved of main- 
tenance, considered that he had received an adequate 
maintenance. All the existing paities interested m 
a will being hefoie the Couifc, a decree can be made 
as to the rights of all paities Lady Lang dale v 
Bnggs 9 8 Be Gex } M Sf & , 891 , distinguished. 
JOTINDEA MoHAK TAGf-OEE V, GANENDEA MOHAN 
TAGOEE GANENHBA MOHAN TAGOEE V JOTINDEA 

Mohan T ago be 

[9 B L. R., P. C„ 377 : 18 W. R., 359 

* 73. Bequest to a class. — Void re- 

siduary bequests*— Trusts for maintenance and te~ 
ligious trusts — Perpetuities , — A testator by his will 
dnectedas follows* "To my danghtei A. B I give 
the interest on a Government piomissoiy note for 
R3,000, to be paid to her, as the same becomes duo, 
during her liie, arul if at lier death theie be any male 
issue of heis living I give the said piomissoiy note, 
to be divided equally among them if moio than one, 
and it there be no such male issue living at the death 
of the said A. JS , the said secui ity for R3,000 shall 
thereupon fall mto the geneial lcsiduo of my estate/* 
He also directed, after having bequeathed live, "one- 
sixth sliaie shall be retained by my executors, and 
the income thereof accumulated and invested m Gov- 
ernment securities until the son or sons of my oldest 
son H , if he shall have any son, shall attain full age, 
and shall thereupon be paid to such son or sons, 
if more than ono, in equal shares . , . and 

m case no son he bom of my saul eldest son, oi 
no son shall attain full age, then such one-sixth 
shaio shall, on the death of the said JET., be divided 
equally among such of my five other sons as shall 
then be livnfg and the male issue of such of them as 
shall then he dead, such male issue talcing tho share 
of then respective fathers” Then, after reciting 
that he was desnous of making, out of Ins immove- 
able piopcity, a permanent piovision for the benefit 
of lus five younger sons and then male descendants, 
and that he was desirous of having the clue forms of 
worship carried out aftei lus death, he fuithei di- 
rected that certain lands should be held by his execu- 
tors on trust, to apply the lents andpiofits (1) m the 
celebration of certain pookas and m the peifonnance 
of periodical turns of worship of the family thakoois 
and other religious festivals, at the same expense and 
in the same style as the testatoi himself had done, or 
at such expense and m such style as the executors 
should think fit, and (2) m the maintenance out 
of the surplus of the fhe younger sons, then wives, 
sons, and male descendants, and female descend- 
ants until their mariiage Held that tho bequests 
to the children of the. daughter and to the children of 
M, were void Ohtjndee Monee Dassee v. Moti- 
lall Mulhok . , . 5C.L. R.j 496 

74, - . — "Remoteness , — Ap- 

plicability of English rules to Hindu wills, — A 
Hindu testator died m 1837, leaving four sons and 
two grandsons by a deceased son. By his will, dated 
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Bequest to a class— continued. 
in 1837, after directing that his property should be 
divided mto five shaies, of which his foui sons were 
to take one each, and his two grandsons the remain- 
ing one, the testator made the following devise : " On 
the death of any or either of my said foux sons, oi of 
the said 22. X) and M. B (his grandsons) leaving 
lawful male issue, such male issue shall succeed 
to the capital dr principal of the share, or respective 
shaies, of his oi their deceased father oi , .f athers, 
to be paid or transferred to them respectively on at- 
taining the full age of 21 years ; but if any or either 
of my said four sons shall die without leaving any 
male issue, or if he or they shall die leaving such 
male issue, and the whole of such issue shall after- 
wards die under the age of 21 years, and without 
male issue, in such case the share or shares of 
my said sons so dying shall go to and belong to the 
survivors of my said sons and my saul two grandsons 
for life, and their respective male issue absolutely 
after their deaths in the same manner and pioportion 
as is hereinbefore described respecting their oiigmal 
shares ” 27., one of the sons, died m 1853, leaving an 
only son S, 3 born m the lifetime of the testator, who 
died shortly after his father intestate, and without 
male issue. In a suit by the widow of S. claiming 
as his heir and repiesontative to rocovoi the share of 
U as having descended to 8 absolutely, and to ob- 
tain paitition, — Held that, inasmuch as U, survived 
the testator, the gift to tho male issue of the testa- 
tor’s sons was void for remoteness as including ob- 
jects who- might have come into existence after the 
testator’s death, and therefore be incapable of taking 
Tho rule that where theie is a gift to a class, 
and some persons constituting that class cannot take 
m consequence of remoteness, the whole bequest 
must fail, as well as the principle of the English 
Courts in deciding questions of remoteness, that 
regard is to be had to possible and not to actual 
events, is applicable to the interpolation of the wills 
of Hindus The gift to the male issue being void, the 
subsequent limitations weie also void S , therefore, 
and thiough him the plaintiff, was entitled to a share 
m such pait of the testator’s estate as by reason of 
the invalidity of the gifts m his will was undisposed 
of SOUDAMINEY DOSSEE V JOGESH ChIJNBEE DuTT 

[I. L. R., 2 Calc., 262 

75. — Class of whom 

some only ai e m existence — A bequest by a Hindu 
to a class of peisons, some of whom are not m exist- 
ence at the date of testator’s death, is wholly void , 
and the fact that some of the class aie then living 
and capable of taking, will not enable the class 
to open out and let in any after-born members of the 
class Kheeodemoney Dossee v Dooegamoney 
Dossee . . . I. L. R., 4 Calc., 455 

[2 C. L. R., 112 : 3 C. L. R., 315 
But see Ramlal Sett v Kanai Lal Sett 

[I. L. R., 12 Calc,, 663 
and Rai Bishen Chand u. Asmaida Koeb 
[I. L. R„ 6 All,, 560 : L. R„ 11 1. A., 164 
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70. — Remoteness. — “ Descendants ” 

— Bequest cheating series of life interest ? — Under a 
Request by a Hmdu of RIO pei month, followed by a 
dnection to the following effect “ In this manner con- 
tinue to pay m the legatee's name so long as he shall be 
alive , after his death continue to pay the same to his 
descendants from generation to generation,” — Held, 
1st, that the legatee took only a life-interest under the 
bequest , 2nd, that the woids “ fiom geneiation to ge- 
neration” did not import more than what C( absolute- 
ly" and-^for ever ” import m an English instrument , 
3rd, that the descendants m existence at the time of 
the tenant-for-life's death took absolutely as a class , 
and 4th, that such descendants were entitled m equal 
shares to an amount sufficient to pioduce the monthly 
sum of RIO. Remarks on the consti notion of Hmdu 
wills. “ Descendants ” of the testatoi m a Hmdu will 
would include children and grandchildren living at 
his decease, but not the testator’s brother or widow 
There is no rule of Hmdu law imposing any restric- 
tion in point of time on the operation of a bequest 
creating a senes of successive life-interests in each 
generation of a legatee's descendants; but, semble, 
the grounds of the rules against perpetuities are 
applicable to the property of Hindus, and the Court 
■fall be very reluctant to construe a Hindu will so as 
to tie up pioperty for an indefinite period Aruma- 
eAM Mujdali v . Ammi Ammal . 1 Mad., 400 

77 . * — * Hstate tail . — 

Accumulate on — A Hmdu, by lus will, directed that 
his estate should lemam intact, and that the profits 
should he applied, m the first place, towards pei- 
forming religious duties , and he provided that his 
immoveable property, business, and the capital stock 
thereof should also remain intact, and that his hens, 
sons' sons, and great-grandsons m succession, should 
be entitled to the piofits, no person having any right 
of alienation. The testator then provided that Ins 
eldest son should act as manager and shebait, and 
prepaie accounts, and that he should have no power 
of alienation. He then made provisions for the pay- 
ment of Government revenue, and declared that, of 
the surplus profits, six sixteenths should be applied, 
in part, towards the worship of his ancestral deities, 
and the residue towards the maintenance of all the 
members of the family, and religious ceremonies, 
the remaining ten sixteenths to be carried to the 
credit of his estate. In case of dispute between his 
eldest son and the testator's third wife, the mother 
of the testator's minor children, the testator directed 
that his eldest son should receive five sixteenths of 
the ten annas share ; if another son should be born of 
the testator's third wife, the remaining eleven six- 
teenths was to go to her sons. If no son was born, 
then the eldest son was to take five and a half six- 
teenths, and the sons of the third wife the remaining 
ten and a half sixteenths, absolutely, as long as the 
family remained joint ; the expenses of the debsheva 
and maintenance of the family were to he defrayed 
from the six annas share. In case of separation, the 
shares of the sons were to be placed to then respect- 
ive credits every year, each son on attaining majority 
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to bo entitled to his share, The tostator then pro- 
vided that, m case of separation, Ins sons (with the 
exception of the landed pioperties and capital stock 
of the business, and the articles used by the idols) 
should be at liberty to take the moveable property 
absolutely according to the conditions laid down for 
the division of the ten annas shaie of the profits 
He then provided for the maintenance of his third 
wife and mmoi sons out of the six annas share, 
each son on attaining majonty to he entitled to his 
share under the will absolutely. After pioviding 
that his sons should live m his ancestial dwelling- 
house, but that none of them should have any power 
of alienation, the testator directed that, if any of his 
heirs died without male issue, the widow" of such 
heir should receive maintenance only, and that lus 
giandson by a daughter should get nothing, but Ins 
shaie should go over to the surviving sons. The 
testator finally directed that lus eldest son, son's 
grandsons, and other heirs m succession, should per- 
form the duties of kurta and shebait. In a suit by 
the widow of one of the testator's sons by his third 
wife, seeking to recovor suelni share of the testator's 
property as she would have been entitled to in case 
of intestacy , — Held that the intention of the testa- 
tor, m disposing of the profits of the six annas share, 
was not an intention to cieate a valid estate m the 
corpus in favour of any individual, but to tie up 
such corpus and to give the profits only to his male 
descendants, or, m other woids, to create a sort of 
estate m tail male in the profits, and that the bequest 
was void Held also that the disposition of the ten 
annas share of the profits was void, there being in 
one event a direction to accumulate fox ever with- 
out a disposition of tho profits; and in the otliei 
event, the gift was void for the same Reasons as tho 
gift of the six annas share. Held further, that the 
disposition of the family dwellmg-house, save in so 
far as it prohibited alienation, was good, and that 
there was a sufficient disposition of the moveable 
property. Shookmoy Chunder Dass v. Mono- 
hari Dasi , . . I. L. R., 7 Calc., 269 

[8 a L. R., 473 
Held on appeal by the Privy Council, affirming 
this decision, that the Hmdu law does not allow such 
a disposition of property as would have been made by 
a testator whose intention was to give to his descend- 
ants the profits only of his estate for their benefit, 
and for the maintenance of religious services, but 
nst to dispose of the estate itself. Held that, ac- 
cording to the true construction of the will taken 
altogether, the testator's intention was not to pass 
the estate. This was confirmed by the clauses against 
alienation, and for the accumulation, as long aMffie 
family should remain joint, of a certain share of the 
piofits; another portion being assigned for the re- 
ligious services This was not a case in which a 
testator, having expiessedan intention that his estate 
should pass, had added a clause against alienation, in 
which case the latter clause would have been merely 
void. Held, accordingly, that this bequest was in* 
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valid. An account o£ tlic profits of the estate, from 
the date of tho death of the testator, having been 
ordered by the decree of the Court below, in favour 
of the inheritor of a share at whose instance the 
bequest was held invalid , — Held that this did not mean 
that enquiry should be made into the different pay- 
ments by the manager for the time being, or moneys 
taken out by the members of the family, but that it 
should be ascertained to what portion of the savings of 
the family, or of the accumulations made, such sharer 
would he entitled ; and that this order was accord- 
ingly correct, Shqqkmoy Chtotoee Bass v. Mono- 
habi Dasx , .LX*. R., II Calc,, 684 

[L. B., 12 I, A., 103 

78. — — — • — Perpetuities — Trusts 

for worship ,^Becital m will as to intention to create 
perpetuity , — The testator by his will, dated 24th 
December 1873, which recited that he was desirous 
of disposing of his moveable and immoveable estate, 
so as to ensure a perpetual income for tbe woislnp of 
the family idols, and tho maintenance of his heirs, 
after making provision for his funeral and shradh, 
and for the payment of a pecuniary legacy, gave and 
bequeathed all his moveable estate to tho Official 
Trustee of Bengal for tho tune being, on trust out of 
the income to pay over tho same to the trustees of 
the will, to whom ho devised and bequeathed all his 
immoveable estate and tbe income of Ins moveable 
estate in the hands of the Official Trustee on trust 
for the maintenance of the family idol, subject to the 
following trusts * —In the first place, out of the income 
of the moveable estate, to keep all the houses in the 
trust premises in repair, m the second place, to suffer 
his two widows, K and L , with their children and 
families, to reside in the family dwelling-house, during 
their lives, and on their deaths to suffei all Ins heirs, 
according to the Hindu law of succession, to reside 
in such house for ever , m the third place, to pay out 
of the moveable estate to his wife K monthly R5 
during her natural life, and to her children monthly 
R95, during the same period, and on her decease to 
her childion and their heirs according to Hindu law, 
monthly ftlOO for ever, for their support and mainte- 
nance. (Similar trusts m favour of L. and her children 
' followed.) The residue of the income of the moveable 
estate was directed to be paid, by moieties to the 
widows, and on tho death of each, her share was to 
be given to her issue m the same way as the other 
sums were directed to be paid to them respectively. 
Held that the recital as to the testator’s desire to 
establish a perpetuity did not invalidate the subsequent 
trusts, so lar as they were otherwise good according 
toAaw, that the tiust for the repair of the house was 
valid during the lives of the two widows and the 
survivor of them ; that the trust to allow the two 
widows and their families to occupy the family 
dwelling-house was a trust for the widows and no one 
else, empowering them with their families and any 
otheis whom they might choose to make members of 
their families to reside in the house * that the trust 
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to allow the testator’s children, and their heirs on 
death of the widow, to occupy the house was void ; 
that the wives were entitled to R5 monthly, and the 
childien of each, during the lives of their respective 
mothers, to H95, equally , that the tiusts to pay RlOO, 
monthly, to the childien of each of the widows, on 
their respective deaths for ever, was void,, that the 
gift of the residue to the widows m moieties was 
valid for their respective lives, hut the gift to thf ir 
issue on their lespective deaths invalid, afixTlhat the 
trust for the worship, subject to the other trusts, so 
far as they were valid, was good Rally Peosono 
Mitteb v, Goeee Nath Kite . 7 C. L. R„ 241 

79. — — Bequest void for 

remoteness . — A Hindu testator died possessed of con- 
siderable property, and leaving a will, dated 12th Sep- 
tember 1870, by which be appointed his wife exe- 
cutrix m the following words — “ I appoint my wife, 
A. JD.y executnx on my behalf, and vest her with 
entire authority and responsibility After my de- 
cease my said wife shall perform all duties according 
to my Distinctions embodied m the following para- 
giaphs [Aftei reciting that bis wife was a purda 
woman, and that his tlnee sons were disobedient and 
extravagant, lie appointed ceitam poisons managers 
to pcifonn ceitam duties under the will which could 
not be pci formed by a piu da woman and aftei vari- 
ous minoi bequests and directions, he directed that 
if it should appeal to the executrix or exocutois for 
the time being that they would not be able to pro- 
tect the propci ty, then they should form a family 
fund m tho Government Tiust Fund of all the 
property, and that tho interest thereof should be 
employed m tbe performance of certain leligions 
ceiemomes and the family expenses, and then be- 
queathed as follows] — “ Whatker^Co mpany’s paper, 
moveablo and immo m the Gov^^ypjjshall he 
formed into a family > ^ shall, when tiiey \ Trust 
Fund, my^iiTrt-giam-) to then satisfactiomttain 
majority, leceive the wei # the same in aceoiQ, and 
they will divide and-jj ain ^ forbid it, but shojlanee 
with the Hindu law s tator\ the male line, thejald I 
have no great-giandsc^ s m Ve of age, shall talai my 
daughters sons, when j# Fund and diy%e the 
said property from the ras m vogue^ ide it 

according to the Hindu ' of his dy J ’ The 

testator, left living, at th “filter and Sath, one 
son’s son, three sons, and a^A bo at t V^ her sons^ 
hut no great-grandson He , °]JJl ir bequest to 
the great- giandsons was vm death, ^ opoia t 1V e for 
remoteness, that the bequest ' cl * ss daughter’s sons 
was dependent on, and not altefi* 0 * 1 C I to, the gift to 
the great-grandsons, and therthor^ a bequest void 
under section 103 of the Succession Act. Heidi also, 
that A, D. was invested under the will with only a 
representative character, and was therefore not en- 
titled beneficially to any residue of the estate as 
against parties who might have any interest therein, 
Rkajanath Dey Siekab v. Afanpamayi Dasi 

[8 B. L. B, ? 280 
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80. ~ Male issue — Gift 

to unlot n person, — Request void for Remoteness , — 
Wheie a testator directed m Ins will that (1st) “on 
the death of either of my four sons leaving lawful 
male issue, such issue shall succeed to the capital oi 
principal of the respective shares of his oi then 
deceased father oi fatheis, to he paid oi transfened 
to them respectively on attaining the full age of 
t^enty-iuap years, (2nd), if eithei of my foui sons 
shall die leaving male issue and the whole of such 
issue shall afterwards die under the age of twenty-one 
years and without male issue, the shaic or sliaies of 
the sons so dying shall go and belong to the sui vivors 
of my said sons and to my two grandsons (named in 
the will) for life and their icspective male issue 
absolutely after theii death , and (3rd), on the death 
of either ot my sons without leaving any male issue 
his share is to go and belong to the survivois of my 
said sons and my two grandsons (named in the will) 
for life, and their respective male issue absolutely 
after their death in the same maimei and propoi turns 
as hereinbefore described respecting their original 
shares; it was held 1st — That a vested mteiest 
was confened upon the issue immediately upon the 
death of the father The evpiession “ to be paid oi 
transferred to them lespectively on attaining tlie 
age of twenty-one yeais” was a moie attempt to 
defer the period of payment to, or enjoyment by, 
such issue. 2nd — That the gift ovei was void, be- 
cause the event on which it was to take effect might 
be indefinitely remote, even if the woids “male 
issue ” be construed as meaning sons The meaning 
of “ male issue” is not confined to sons alone 3rd— 
That m accoi dance with the lulmg m Ganendra 
Mohan Tagore v, XIpendra Mohan Tagore , 4 B L 
R, 0 C ,103, a gift by a Hindu to a peison not as- 
certained or capable of being ascei tamed at the time 
of the death of the tostatoi cannot take effect , 
therefore, the gift to the unborn male issue of the 
sons and giandsons of the testator must fail. Wheie 
there is a gift to a class, and some persons constitu- 
ting such class cannot take m consequence of the 
remoteness of the gift or otherwise, the whole be- 
quest must fail. Meld also, m accordance with Ga- 
nendra Mphan Tagore v XIpendra Mohan Tagore, 
4 R. L. R,, 0. 0 , 103, that a Hindu cannot, under 
any ciicumstances, make a gift by will to an unborn 
person or persons. Bramamayi Dasi v Jagks 
Chandra Dutt . . . 8 B. L. R., 400 

*81. Gift void for 

remoteness . — Where a will gave the testator’s widow 
permission to adopt and made provision for the adopt- 
ed son entering into possession after her death, pro- 
viding fuither that if the adopted son died unmarried, 
the estate should pass to the testator’s nearest sapm- 
da gyanti, — Meld that the gift or bequest was, accord- 
ing to the doctime laid down by the Privy Council m 
the Tagore case , 9 B, L. R , 377, void and of no 
effect, because tbe nearest sapinda was a person wbo 
might not be m existence at the death of the testator, 
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being one who could not be ascertained at that time. 
Ramguttee Acharjee v Kristo Soonduree Debia 

* [20 W.R,472 

82. * Emdu Wills 

Act ( XXI of 1870), ss 2 , 3, and 6 — Succestion Aat 
(X of 1865 J, ss 98, 99, and 101 — Gift to unborn 
persons, — A Hindu testator, by his will made in 1872, 
provided that should lie never have a son. Ins daugh- 
ter’s sons, when they came to years of disci etion, 
should receive ceitam piopcities m equal shaies, and 
lie directed that, rf Ins daughters had no sons, or 
should not be likely to have sons, then that such of 
Ins daughters as should leside in the ancestral family 
dwelling-house should loceivc a certain monthly al- 
lowance. The testator died m 1873, leaving only Ins 
daughters him sruvivmg Meld that the will being 
governed by the Hindu Wills Act, the bequest to the 
daughters’ son was valid. The rule of construction 
laid down m the Tagore case, 9 JB L R , 377, does 
not apply to wills of Hindus made since the passing 
of Act XXI of 1871 The words “ create any inter- 
ests,” m the last proviso to section 3 of ,the Hindu 
Wills Act, should be read as referring only to tlic es- 
tate or interest which can he given, without reference 
to the f mther question to whom it can he given Al- 
ANGAMONJORI I)ABEE V, SONAMONI I) ABEL 

[I. L. R., 8 Calc., 157 : 9 C. L. R. s 121 

Meld, on appeal, a gift by will to poisons unborn 
at tbe time oL the deitli of the testator, whether made 
pi lor or subsequently to tbe passing of the Hindu 
Wills Act, is void The words “to cieate an inter- 
est,” in the fifth proviso to section 3 of the Hindu 
Wills Act, apply both to the quantity and quality of 
the mteiest created, and in their natural and ordinary 
meaning include tlic capacity of a donee to take 
Alangamonjori Dabee v Sonamoni Dabee 

[I. L. R., 8 Calc., 637 : 10 C. L. R., 459 

83. — Gift to grand- 

sons after death of annuitants — Vesting, Post- 
ponement of — Inconsistent declarations rejected,—* 
A testatoi, after charging certain annuities and other 
payments on his estate, gave the whole of Ins pro- 
perty to his grandsons m these words — “ I give the 
whole of my propeity to my giandsons; but until 
those poitions of the said propeity and the monthly 
stipends which I have given to some to enjoy for the 
natural term of their lives shall revolt to the estate 
after their deaths, my estate shall not be divided 
amongst any of my grandsons or my gieat-grand- 
sons. After all the pensioners have died, and after 
the enjoyment of the said pensions and pi operty shall 
have ceased, the executor’s powers shall be annuWed, 
and then my grandsons and my grandsons’ heirs — 
that is to say, my great-grandsons — shall he able to 
divide the whole of the property and take their 
fathers’ shares ” He further directed that, for five 
years after his death, his family should lemam joint, 
and allowed to his exccutois R400 for family expenses. 
Meld that the will contained sufficiently direct words 
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HINDU DAW — WILL — continued, 

5 CONSTRUCTION OF WILLS~~continued. 

(b) Special Cases op Construction— continued. 
Remoteness —continued. 

of present gift to tlie grandsons, and that the clause 
m which it was attempted to postpone the enjoyment 
in possession, and other clauses which directed accu- 
mulation, must be rejected or disregarded as inconsis- 
tent or repugnant. Meld also that the fact that the 
estate was subject to partial trusts or chaiges did uot 
postpone the vesting m possession , nor would it, even 
according to English law, let in grandsons of the 
testator born after his death during the continuance 
of the trusts Alang among on Dabee v, Sonamom 
Dabee, I. L M., 8 Calc., 637, discussed by Pontieex, 
J. Kaliy Nath Nauoh Ceowdhry <q. Chunder 
Nath Naum Chowdhry 

[I. L. B., 8 Calc., 878 : 10 C. L. B„ 207 

84. - - Bequest excluding legal 

course of inheritance, — Gift ineffectual so far 
ai> it departs from the law of inheritance — Gift 
over of accrued share . — A testator gave by bis will 
to three sons of his brother certain estates “ foi pay- 
ment of the expenses of their pious acts.” He also 
directed as follows “ The said thiee nephews shall 
hold possession of the above in equal shares, and 
shall pay the Government revenue of the same into 
the Cotlectorate. They shall have no right to alienate 
the same by gift or sale, but they, thoir sons, grand- 
sons, and their descendants in the male line shall 
enjoy the same, and shall perform acts of piety as 
they respectively shall think fit for the spiritual 
welfare of our ancestors. If any die without leaving 
a male child, wlucji God forbid, then his share shalL 
devolve on the suivivmg nephews, and their male 
descendants, and not on their other heirs.” In a suit 
between the survivor of the tluee nephews and the 
testator’s heir, — Meld by the High Court, a gift by 
will upon condition that the subject-matter should 
descend to heirs male only, is void by Hindu law 
Meld also, that the gift was bad in so far as it re- 
stucted the subject-matter of the gift to male de- 
scendants, but that the languageusedrelatmg to the 
gift over to the testator’s suivivmg nephew or 
nephews, was not inconsistent with the intention of 
the testator that the whole augmented sliaro should 
pass to the plaintiff, the sole surviving nephew,* but 
that, having legard to the doctrine frequently acted 
upon by the Courts of India, he was only entitled to 
a life-estate therein. Shoshi Shikhuressur Eoy 
v, Taeokessur Eoy . I. L. B. s 6 Calc., 421 

Meld, on appeal by the Privy Council, that a gift by 
will, attempting to exclude the legal course of inherit- 
ance, is only effectual, in favour of such person as 
can take, to the extent to which the will is consistent 
with the Hindu law , and it is a distinct departure 
from that law to restrict the older of succession to 
' males excluding females , that the attempt to alter the 
legal course of inheritance failed, and that the estate 
taken under the above clause was only for life. The 
gift over of a life-estate was competent : it being to 
persons alive, and capable of taking on the death of 
the testator, and to take effect on the death of a person 
or persons then alive. On the death of one brother his 


i HINDU LAW—' WUjh— continued, 

5. CONSTRUCTION OF WILLS— continued, 

( b ) Special Oases op Construction— continued 

Bequest excluding legal course of in- 
heritance — eonb mued . 

shaie went to the two other bi others, and on the death 
of one of the latter his augmented share, made up of 
his original and accrued shaie, went to the survivor 
Tarokessur Eoy v Soshi Shikhuressur Eoy. 
Soshi Shikhuressur Eoy v Tarokessur Eoy 

E I. L. B., 9 Calc., 952 : 13 C L. B., 62 
L. B., 10 I. A., §1 

85 . Use of words “putra pou- 

tradi krame.”— Condition subsequent. — In a will, 
the words (< putra poutradi krame,” . recognised as 
apt for conveying an estate of inheritance, do not 
limit the succession to male descendants and will in- 
clude female heirs of a female, where by law the es- 
tate would descend to such heirs The will of a 
Hindu, who died, leaving only a widow, a daughter’s 
daughter, and a bi other, directed as follows — “7. If 
no daughter or daughter’s son of mine should be 
living at the time of the death of my wife, then my 
gxand-daughtei (daughter’s daughter) shall become 
the propi letress of my property, and shall remain in 
undisputed possession thereof, 6 putra poutrad# 
krame ’ “8 If death of my wife should take 
place before my daughter’s daughter arrives at 
majority and bears a son, then the whole of the es- 
tate shall remain m charge of the Court of Wards 
until she arrives at majority and bears a son ” " 9. If 
my daughter’s daughter should he barren or a soilless 
widow, oi if she should he otherwise disqualified, she 
shall not become entitled to my pioperty, but shall 
receive an allowance of R300 per mensem for her 
life.” “ 20 If no son or daughter should be born to 
me, and if my daughter’s daughter should die before 
she beais a son, or if she should he barren or become 
a sonless widow, or be otherwise disqualified, then 
the whole of my properties shall pass into the hands 
of the Government.” The will fuither directed the 
use of the money by the Government m that event, 
for certain charitable purposes In ail admimstra- 
tion-suit brought by the Secietaiyof State in Council 
against the testator’s brothei, wife, and grand- 
daughter, for the cai lying out of the trusts of the will, 
— Meld that clause 7, if it stood alone, would confer 
an absolute estate on the daughters daugfftei on the 
death of the widow, that the disqualifications in 
clause 9 must come into operation, if at all, at or 
before the death of the widow , and that it was un- 
necessary to decide whethei, if they had been condi- 
tions subsequent, they would oi would not have been 
m violation of Hindu law, that clause 20 was sup- 
plementary to clause 9, and that by it the gift over 
to the Government was to take effect, if at all, im- 
mediately upon the widow’s death m the event of the 
granddaughter dying before hei without having 
borne a son, or m the event of the granddaughter 
being disqualified at the date of such death One 
possible event not having been provided for by the 
will, via., that of the granddaughter predeceasing 
the widow, having borne a son, their Lordships did 
not decide what would happen on the occmrenee of 
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6. CONSTRUCTION OF WILLS— continued 
(S) Special Cases oe Construction— continued. 
Use of words cc putra poutradi krame ■ 

continued . 

that event. The rights of a son f yet unborn would 
not, m the case supposed, be affected by any judg- 
ment m these proceedings Lady Langdale v 
JBnggs , 8 JDe Gf-ex , M and 391, as explained m 
the Tagore case, 9 J3 L JR , 377, approved Bam- 
LALL MOOKERJEE V SECRETARY OE STATE EOE 

India in Council 

• [1L. R., 7 Calc., 304 : 10 C. L. R„ 349 

^ L. R., 8 I. A., 46 

HINDU WIDOW. 

See Cases under Hindu Law— Widow 

Gift to— 

See Cases under Hindu Law— Giet— 
Construction oe Giets by Will oe 
Deed. 

See Res Judicata— Parties— Same Par- 
ties oe their Representatives. 

[I. L. R., 1 All., 734 

r Power of alienation of — 

See Cases under Hindu Law— Aliena- 
tion — Alienation by Widow 

See Hindu Law— Giet— Power to make 
AND ACCEPT GlETS. 

[I. L. R„ 1 All., 734 

— — Power of, to adopt. 

See Cases under Hindu Law — Adoption 
— Requisites eor Adoption— Autho- 
rity. 


HINDU WIDOW — continued. 

See Cases under Hindu Law — Adop- 
tion — Failure oe Adoption or Omis- 
sion to exercise Power. 

HINDU VENDOR OE PURCHASER. 

See Cases under Mahomedan Law — Pre- 
emption-Right oe Pre-emption— 
Generally 

HINDU WILLS ACT. 

See Hindu Law — Will — Nuncupative 
Wills . I. L. R , 1 Bom., 041 

See Probate— T o whom granted. 

[7 B L. R., 503 

See Probate— Eeeect oe Probate 

[8 B. L. R., 208 

See Probate— Prooe oe Will. 

[10 C. L. R., 550 

s. 2. 

See Will—— -Attestation. 

[I. L. R„ 2 Calc., 150 
I. L. R., 6 Calc., 17 

See Probate— Jurisdiction oe District 
Courts , I. L. R., 9 Bom., 241 
[0 C L. R., 138 

See Probate — Power oe High Court to 
Grant, Ac 

[I. L. R., 0 Bom., 452, 703 

s. 3. 

Sec Hindu Law — Will — Construction 
oe Wills— Special* Cases oe Con- 
struction— Remoteness 

[I, L. R., 8 Calc., 157, 037 


See Cases under Hindu Law— Adop- 
tion — Who may adopt. 

Power to sue executors and trus- 
tees for share of estate with- 
out certificate. 

See Certieioate oe Administration— 
Bight to sue or execute Decree 
without Certieioate. 

„ [I. L. R., 2 Calc., 45 

Right of residence in family 

dwelling-house. 

See Cases under Hindu Law— Family 
Dwelling-house. 

Suit by, as administratrix of hus- 
band having minor son. 

See Letters oe Administration. 

[I. L. B., 2 Calc., 431 

With permission to adopt. Posi- 
tion of— 

See Hindu Law— Adoption— Eeeect oe 

* Adoption . I. L. R., 2 Calc., 295 


HOLIDAY. 

1. — Good Friday . — Admission of 

plaint — The reception of a plaint for aueais of rent 
by the Collector on Good Friday, although by the 
Circular Older of the Board of Itevenue such day is 
an authorised holiday, is not illegal Gobind Ku- 
mar Chowdhry v Hargopal Nag 

[3 B. L. R., Ap., 72 : II W. R., 537 

2. — * * Sunday. — Admission of plaint 

— A plaint may be leceived and admitted by a 
Munsif on a Sunday or other holiday Ununto- 
ram Chatterjee v . Protab Chunder Shiro- 
monee 16 W. R., 231 

3 . Trial on Sunday . 

— Lining witnesses for non-attendance. — JPenal 
Code, 6. 174. — When a Magistrate while travelling m 
his district tued a case partly at one place am^then 
fixed Sunday at noon foi the furthci trial of the case 
at another place, and the w ltnesses came three hours 
late and the Magistrate haung then gone on they 

! were subsequently sentenced by him undci section 174 
j oi the Penal Code for being intentionally absent, — 
j ITeld that tli e proceeding was mesrulai I he Magis- 
trate was wrong m fixing Sunday ior the trial of the 
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case, and the witnesses might, on the ground that it 
was a recognised holiday, have refused to attend. 
Queen v . Hargobind Datta Shikar 

[8 B. L. R., Ap, } 12 

4. — — Judicial worlc — 

Duty of Magistrate —-Magistrates should not take 
up judicial work on Sundays. Grijamonee v Ishen- 
CHUNDER . W. R., 1864, Cr., 2 

5. Judge, Duty of 

— Local investigation. — A Judge should not hold a 
local investigation on Sunday. Jhubboo Sahoo v 
JussodaKoer .... 17W.R., 230 

— Time expiring on — 

See Bengal Rent Act, 1869, s, 29. 

PL L, R., 4 Calc., 50 
See Degree— Construction or Decree — 
Pre-emption . I. L. R., 3 All., 850 

See Cases under Limitation Act, 1877, 
s 5, 

HOROSCOPE. 

See Evidence Act, s. 32, cl 6. 

[I. L. R., 9 Calc., 613 

HOSPITAL, BEQUEST TO— 

See Will— Construction. 

[14 B. L. R«, 442 


HOUSEBREAKING. 

See Private Depenoe, Right op — 

[1 B. L. R., S. N., 8 
2 W. R., Cr., 42 

and theft. 

See Sentence— Cumulative Sentences 

[X. L. R., 1 Bom., 214 
W. R., 1864, Cr., 31 
2 W. R., 93 
5 W. R., Cr., 49 
6 W. R., Cr., 49, 92 
I. L. R., 2 All., 644 
1 Bom., 87 
9 Bom., 172 
I. Lu R., 10 Bom., 493 

Intent to have sexual inter- 
course which would he adultery.— The 

prisoner was convicted of housebreaking, his object 
being to have sexual intercourse with the complain* 
ant's wife. Meld conviction valid, the object, if ac- 
complished, boing an offence. Anonymous 

[8 Mad., Ap., 8 

HOtJSB TRESPASS. 

See Trespass— House Trespass. 

HUNDI. 

Col. 

1/ Law applicable to— . * , 2572 

2. Endorsement . , . . . 2572 


HUNDI— continued Col. 

3. Presentation .... 2573 

4 Notice op Dishonour . . . 2574. 

5 Liability on— . 2576 

6 Interest on — .... 2577 

7 Property in Hundi and Forged 

Hundis 2578 

8 Jokhmi Hundi .... 2579 


See Hindu Law — Contract— Bills op 
Exchange . . 2 W. R., 214 

[12 C. L. R., 333 

See Stamp Act, 1869, s 20 

[I. L. R., 4 Calc., 259 

See Stamp Act, 1879, s. 3 

[I. L. R., 8 Calc., 284 

See Stamp Act, 1879, s. 10. 

[I. L. R., 2 Mad., 173 

— Possession of— 

See Onus probandi— Documents re- 
bating to Loans, &o. 

[I. L. R., 1 Bom., 295 


Proof of payment of— 


See Onus probandi— Documents re- 
lating to Loans, &o. 


[I. L. R., 1 Bom., 295 


— Suit on— 

See Jurisdiction— Causes op Jurisdic- 
tion— Cause op Action. 

[1 B. L. R., O. C„ 76 
7 B. L. R., 102, 535 
I. L. R., 1 Bom., 23 

See Principal and Surety — Discharge 
op Surety . . 7 B. L, R., 535 

See Principal and Surety — Liability 
op Surety . . 4 C. L. R., 145, 


1 LAW APPLICABLE TO. 

1, Application of English law. 

— Analogy between hundi and bill of exchange . — 
Wheie the analogy between native hundi and Eng- 
lish bills of exchange is complete, the English law is 
to be applied. Sumboonauth Ghose v. Joddonath 
Chatterjee .... 2 Hyde, 259 


2. ENDORSEMENT. 

Necessity for endorsement. 


— JCundi given for particular purpose.* _ . _ 

able to order v — A party who receives a hundi for a 
particular purpose must apply the same accoidmgly, 
and neither he nor any third party knowing the facts 
can by afterwards receiving the amount detain the 
same from the principal. Quaere , — Whether a hundi 
made payable te to order 33 is, according to Hindu 
law and the custom of native merchants, negotiable 
without a written endorsement by the payee, Raj- 
roopram v . Buddoo _ 

[l Ind. Jur„ O. S., 03 i 1 Hyde, 155 



( 2573 ) 


DIGEST OP CASES 


( 2574 ) 


HTJMDI — continued 

2. ENDORSEMENT — conformed 

Necessity for endorsement— continued 

3 . Assignment of 

hundi, — Bills of Exchange Act, VoflS66, — A liundi 
which contains a direction on sufficient considera- 
tion to the diawee, and accepted by him, is within the 
terms of the Bills of Exchange Act, and such a docu- 
ment is assignable without any regulai foim of en- 
dorsement if sufficient cause appeals m the hand- 
writing of an endorser to indicate an intention to 
assign it. East India Bank v VtrixiE Goolwany 

* [1 Ind. Jur., NT. S., 247 

4. Proof of endorsement. — Power 

of endorser to sue — Wheie a hundi had been en- 
dorsed to purchasers who subsequently leturned it to 
the endorsers, it was held by the Appellate Couit 
(Steer, «/., dissentiente) that the Judge ought not to 
have decided against the endorser *s claim because he 
had not pioved that the note had been endoised back 
to him. The Court would assume from lus posses- 
sion that he had a right to it, unless the conti ary 
were shown. Byjnath Sahoo v Baoharam 

[1 Ind. Jur., N. S„ 76 : 5 W. R„ 80 

5. _ — . Cancelment of endorsement, 

— indorsee for purposes of collection , Liability of 
—An endorsee for purposes of collection of certain 
hundis, under the circumstances ordered to cancel such 
endorsement and to rc-dcliver the hundis to the en- 
dorser. Such an endorsee, not having received the 
amount of the hundis, was held under the cncum- 
stances not liable to be sued for the value thoieof 
Gyanee Ram v . Pai.ee Ram * 2 NT. W., 73 

6. Suit after endorsement.— 

Bill payable to depositors — Member of joint family, 
— A hundi payable to the depositor is only payable 
to the drawer or Ins endoisee. When the drawer 
and his brother are membeis of an undivided Hindu 
family, it may bo presumed that the lattei is en- 
titled to act for the former Veeiet Doss v Buna- 
BtrssEE Roy . . . W, R,, 1884, 262 

7. - — - Suit by endorsee 

against acceptor . — Notice not to discount f Effect of 
— Bond fide holder for valuable consideration — To an 
action by the endorsee against the acceptor of a hundi, 
the defence was a certain verbal contiact between 
acceptor aftd payee, of which the plaintiff had notice , 
and that by the custom of shroffs the defendant was 
exonerated by such notice Meld that it is the cus- 
tom of shroffs to make enquiries of the acceptors of 
hundis before discounting them That a mere 
notice by the acceptor not to discount does not affect 
his liability to a person who takes a hundi bond fide 
and for valuable consideration after such notice, 
Khosal Chund v. Luchmee Crund 

[Bourke, O. C., 151 

3. PRESENTATION. 

8 Time for presentation.— 

JBCundi payable on amval . — Liability of drawee — 
Time of presentation — The cusiom of aJchoiteeg at 
Jeypore. — Section 61 of the Negotiable Insti uments 


HUNDI — continued 

3, PRESENTATION— continued. 

Time for presentation— continued 

Act {XXVI of 1881 ), — A liundi was drawn m Cal- 
cutta upon a fiim at Jeypoie, and made payable on ar- 
rival at the place The hundi reached Jcypore on the 
5th Apul, but was not piesented foi payment until the 
29th of that month, when it was dishonouied, and soon 
aftei the drawee^ fiim became insolvent Meld that 
the hundi was piesented within reasonable time, and 
the delay which occnired m its piesentation did not 
absolve the diawers from liability In considering 
the question whether a hundi has been piesented 
within reasonable time, lcgaid should be had to the 
situation and interests of both drawer and payee, and 
to the distance oi the place whei e the hunch is drawn 
from that wheie it is to be accepted Mutty Ladl 
v . Chooemuld . . I. L. R., 11 Calc., 344 

9. Reasonable time , — 

Question of time of presentation — Drawer without 
assets in hands of drawee — Piesentation for accept- 
ance within leasonable time is a condition pieeodent 
to a right of action on a bill or hunch payable after 
sight Wheie the drawer had not assets m the hands 
of the drawee at oi subsequent to the date of the 
hundi, — Held that the question of presentation within 
leasonable timo was immaterial. Nilkund Anan- 
TAPA V . MeNSJII APURAYA 

[I. Xi. R., 10 Rom., 340 

10, Presentation by 

purchaser — A purchasei is bound to piescnt a hundi 
for payment within a leasonable time Gopal Pass 
v Seeta Ram . . . 3 Agra, 268 

i 

4 NOTICE OE DISHdiTOUK 

11 Reasonable notice. — Custom . 

— English law — A pui chaser is bound to give leason- 
able notice of dishonour, — that is, within the time 
within which it is ordinarily given accoiding to the 
custom of the merchants and banheis of the district, 
not the immediate notice required by English law m 
cases of* bills of exchange. Gopad Dass v Seetaram 

[3 Agra, 268 

12. Custom — Eng- 

lish law — Although the -English law of piompt notice 
by return of post does not apply to cases of native 
hundis diawn by natives upon natives and endorsed 
by natives, yet reasonable notice of dishonour is essen- 
tial Radha Gobind Shaiea v, Chttnder Natec 
Dass Shaha . . . 6 W. R., 301 

^See SUMBHOONAUTH GHOSE V JtTDDONAtrTH 
Chatterjee . . . Cor., 88 

13, — - ■ Custom — Eng- 

lish law — As regai’ds notice of dishonour m connection 
with hundi transactions amongst natives of this Coun- 
try, although the strict rules of English law as to the 
time within which service of such notice must be 
made do not apply, yet 'the endoisee is bound to give 
the endorser notice within a reasonable time of his 
intention to come upon him, so as to enable the lattei 
to take the necessary steps foi his own protection 
The question as to what is reasonable notice is to be 
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HUNDI —continued. 

4 NOTICE OF DISHONOUR — continued* 

Reasonable notice — continued . 

settled by local custom ; and where a party has been 
prejudiced by the want of such notice, this is to be 
taken nito consideration, Anunt Ram Ag-ub walla 
v. Nxithall * . . . 21 W. R„ 62 

14. ~ "English law — 

Eon-payment of hundi . — Although the stnet rules 
ot English law as to bills are not applicable to hun- 
dis, notice of dishonour or non-payment must be given 
within reasonable time to enable the diawee or en- 
doisee to piotect himself against the claims of sub- 
sequent endorsers. Tulshi Siiahxt v. Nursing-eam 

[12 C, R. R., 333 

15. — • ■■ ■ « Demand of a peth. 

— Notice to endorser . — In order to charge the. en- 
dorser of a dishonoured hundi, the holder must give 
reasonable notice of such dishonour to the endorser 
he seeks to charge The demand ot a petli cannot he 
deemed to he equivalent to a notice of dislionoiu 
Megraj Jaqannath v. Gokaldas Mathubadas 

[7 Bom., O. C„ 137 

10 , Sufficiency of notice —Prin- 

cipal and agent — Custom — Delay m giving notice 
— The drawers ot a hundi in favoui ot the plaintiff at 
Dacca (wheie all the paitios to the hundi lived) were 
hold not liable on pi oof tlut they wore the gomastahs 
ot the acceptor, that they had no interest m the 
hunch, and tlut, according to custom in. Dacca, 
wheic the hundi was drawn and accepted, agents 
under such circumstances arc not liable, although the 
agency does not appear on the hundi. They were 
also held discharged from liability, notice of dis- 
honour not having been served on them till ten months 
aftei the due date of the hundi. Haei Mohan 
Bysah v Krishna Mohan Bysak 

[9 B. R. R., Ap., 1 ; 17 W. R., 442 

17. - — — Promise to pay 

endorsed on hundi — Waiver of notice — A piomise 
to pay endorsed upon a hundi aftei it had been 
dishonoured, though not amounting to a waiver of 
notice, was held to be good and sufficient evidence 
that the endorser had received notice that the hill had 
been dishonoured Ali v. Gobal Dass 

[13 W. R., 420 

S, C. Before remand, Gopal Das v Ali 

[3B.Ii. B„ A. C„ 198 

18. Damage to parties liable by 

omission to give notice — J Formal 'written notice 
— Suit on hundi — Previous formal written notice of 
dishonour of a hundi is not neeossaiy beioie suit 
hi ought, unless it can he shown that the parties 
charged have been prejudiced by such omission 
Goyind Kam Marwary v Mathooba Sabgoya 

[I. R. R., 3 Calc,, 339 : 1 C. R. R., 429 

19. — — Suit on hundi . — - 

Act XXVI of 1881 (Negotiable Instiuvnenbs Act), 
98, 94, 98 (c).— In the absence of any local usage to 
the contrary, it is just and equitable that the doctrine 
of notice of dishonour propounded in the Negotiable 


HUNDI — conti nued. 

4. NOTICE OF DISHON OUR — coni > nued. 

Damage to parties liable by omission to 
give notice — continued 

Instruments Act (XXVI of 1881) should he applied 
to a hundi m the vernaculai, the “reasonable tune” 
within which such notice is to he given being deter- 
mined according to the circumstances of the case. 
Held, therefore, that wheie the holder of such a 
hundi, which had been dislionouied, sued the pnoi 
endorseis on it, without having given them such notice, 
and did not piove that they could not suffei damage 
for want of such notice, the suit must fail. Mopi 
Lal v Mon Lal . . I. R. R., 78 

5. LIABILITY ON. 

20. Usage of sbroffs. — Consider a* 

tion — Dishonour of hundi . — Holder for value. — The 
plaintiff, as agent and banker of an Ajmir constituent, 
received a hundi for collection, and on its accept- 
ance by the drawee, credited the Ajmir constituent 
with the amount as of the date when the hundi 
would become payable Held that, as between the 
plaintiff and the Ajmii constituent, the plaintiff* 
upon such credit m account being given, became a 
holder foi value Held also that the hundi being 
dishonoured at clue date by the drawee, the plaintiff 
was just died, by the usage of shioffs, m tieatmg 
the Aj mil constituent as still entitled to credit for 
the amount, and himself as a holder for value Held 
also that, as between the A] mu constituent and the 
first indoisci (the defendant and appellant), the giving 
by the^Ajmir constituent to the defendant of another 
hundi which was never presented rn Bombay for 
acceptance or payment, was a consideration for the 
endorsement by the defendant to the Ajmir consti- 
tuent of the hunch sent by the latter to the plaintiff 
and sued on by him Mulohand Joharimal v 
Sxjo -anchand Shivda . I. R. R., 1 Bom , 23 

Affirming the decision in Suganchand Siiivbas 

v. Mulchanb Joharimal . 12 Bom., 113 

21. Rxability of drawer, accep- 

tor, and indorsee. — Separate contract — Decree 
against one without satisfaction — The drawer, 
acceptor, and intermediate endorsers of a hundi 
which is dishonoured are all liable to the holder, hut 
their liability is not joint as it auses out of different 
contracts, and a deciee obtained against any one of 
them without satisfaction cannot he pleaded as a bar 
to a suit against any other of them Abdoob Rtth- 
man v. Gunnesh Lall . . 23 W. R., 444 

22. Defendants not all resident 

in jurisdiction— IWto — Act XXIII of 1861, 
s 4 — Banter up cy of acceptor — In a suit on a hundi 
payable at Calcutta, the accepioi theie having become 
bankrupt before the hundi reached maturity, hi ought 
by the holder in the place wheie the hundi was 
drawn against the two partneis of the him that 
drew the hundi, and also the acceptor, who resided 
at the time of suit beyond the local jurisdiction 
of the Court passing the decree, the Lower Appel- 
late Court having dismissed the suit on the ground 
that the Court of first instance could not, without 
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HOTSTDI —continued. 

5. LIABILITY ON — continued. 

Defendants not all resident in jurisdic- 
tion — continued 

the sanction piovided by section 4 of Act XXIII 
of 1801, pass a deciee against the defendant who 
resided beyond its jurisdiction, — Held , following the 
English law, that it was not necessary to sue the 
bankrupt defendant, and that the holder of a hundi 
is not bound, m the event of its dishonour, to sue all 
the parties liable under it, but may select any one oi 
more of them, B as ant It am v Kolahal 
• [I. L. R., 1 AH , 392 

"W» 

23 . Cause of action. — Suit on him - 

di — Inability to discover drawer — Wheie, on ac- 
count of a loan of B800, the lendei gave the borrower 
two hundis for El, 500, and took away Rb93-7 as 
discount for R700, and the boi lower being unable to 
discover the diawer of the huudis sued the leudei, not 
on the hundis, but on two alleged loans of R800 and 
R893-7 i espectively , — Held that the only right of 
action left to the boi rower was on the hundis them- 
selves, Bam Lal Sircar v. Gopaii Doss 

[7 W. B., 154 

24. Duplicate of 

lost hundi — Suit for money had and received , — The 
plaintiff obtained a hundi from a banker, B , at 
Baluchar, for a certain amount drawn upon tlie fnm 
of the lattei at Calcutta Afterwards, on her repre- 
senting to B that she had lost the bqndi, B granted 
the plain till’ a duplicate, m the body of which it was 
stated that if the original had been accepted before 
presentation of the duplicate, the latter was to become 
null and void The duplicate was presented to the 
agent of B, at Calcutta, and payment was refused on 
the ground that the onginal had been presented and 
accepted and paid m due time. Meld that tlio 
plaintiff had no cause of action against B. for non- 
payment of the duplicate hundi, nor for money had 
and received on account of the original consideration 
having failed. Indur Chandra Dugar v. Lachmi 
Bibi . . 7 B. Xu R., 6B2 : 15 *W, R., 501 

25. Accommodation bill. — Trans- 

ferees for value. — Liability of party accommodated . 
— P. drew a hundi on S (which S. accepted for M/s 
accommodation), winch he transferred for value to 
B who tiansfeired it for value to C., who transferred it 
for value to B N , at B ’s request, and on his behalf, 
presented the hundi to 8 for payment, and 5 paid it. 
Meld that S. was entitled to recovei the amount of the 
hundi from P , hut not from 2V Reynolds v. Doyle , 
# Scotfs M, B , 45, referred to Nand Bam v. 
Sitla Prasad. Bam Prasad v, Sitla Brasad 

[I. L. R., 5 All., 484 


6. INTEREST ON. 

26 Usage of native bankers.— 

M undis drawn payable at sight . — According to the 
usage of native bankers at Moorshedabad, interest is 
claimable on hundis drawn at 111 days* sight. 
Dunput Singh Doogar v. Jugut Indite BuN- 
Waeee Gobind Deb . . . 4 W. R„ 85 


HU1NDX — continued 

7. PBOPEBTY IN HUNDI AND FOBGED 
HUNDIS. 

27. Property m hundi sent to 

agent for realisation.— & P., the plaintiffs’ 
agents m Calcutta, accepted hundis foi B12,000 
drawn upon them by a bianch house of the plaintiffs’ 
firm, and the plaintiffs at different times sent to 
S. B hundis amounting m value to Rll,400, with in- 
structions to realise them, and to apply the proceeds 
towaids payment of the R12,000 8 B. had paid 

R7,000 of this amount, and they had realised R6,400 
out of the Rll,400, when they stopped payment At 
that time two unmatuied hundis, for B2,500 each, 
remained m their hands, and these they endoi sed over 
to the defendant aftei matuuty m tiust foi their 
ci editors. In an action by the plaintiff against the 
defendant to recover the two hundis, — Meld that 
the hundis, having been sent to S. B lor the special 
purpose of enabling them to meet their acceptances 
for B12,000, remained the property of the plaintiffs 
subject to a lieu of S. B, of ROOD. Hazaki Mull 
Nahatta v. Sgbagh Mull Duddha 

[9 B. L. B., 1 

28. Forged hxmdi.-- Mercantile 

usage — Repayment to drawee by holder, — According 
to mercantile usage amongst Hindus, where a hundi, 
drawn “payable to owner” (shah jogi) is paid at 
maturity by tlio drawee to the shah or holder of the 
hundi, and such hundi afterwaids turns out to be 
forged, the shall, though a bond fide holder for value, 
is hound to repay to the diawee the amount of such 
hundi with inteiest from the date of payment, provid- 
ed that tlio drawee has been guilty of no laches 
m discovering the forgeiy and communicating the 
fact of such forgery to the shah The shah, however, 
relieves himself from such liability by producing tlie 
actual foiger, Davaltram Seiram v Balakidas 
Khemchand . . 6 Bom., Bep., O. C„ 24 

29 . Forged endorsement. — Suit 

to recover hundi . — The plaintiffs, being holders of a 
hundi, sent the same to their koti in Calcutta without 
endoi sement. The hundi was lost or stolen on the 
way, and came into the defendants’ hands as en- 
dorsees, the endorsement of the plaintiffs having been 
forged. The defendants, without notice of the for- 
gery, paid full consideration for the hunch. Meld, 
on appeal, reversing the decision of the Court below, 
that the plaintiffs weie not entitled to recover the 
hundi from the defendants Ber Peacock, C. Jl— It 
appeared from the evidence that the hundi in this 
case would pass, at any late prior to acceptance, by 
delivery. Gourstmull v Dhansuk Das 

[7 B. Xj. R., 289, note 1 16 W. R., 10, note 

30. Suit to recover 

hundi — Mom fide holder for valuable consideration , 
— A hundi which had been purchased by the pontiff 
at Delhi for value was, he alleged, endorsed by him to 
the firm of B. B D. of Calcutta, “ for realisation,” 
and sent to that firm by post. Between Delhi and 
Calcutta the hundi was lost or stolen, and never 
reached the firm of B, B. D , It eventually came into 
the hands of the defendant, bearing no endoi sement 
to B. B. D., but endorsed to V, D. II,, and by 
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HUNT) I — continued. 

7. PROPERTY IN HUNDI AND FORGED 

HUN DIS — continued. 

Forged endorsement— continued. 

XT. D. II The defondant alleged that he took it m 
the ordinary course of business, and for valuable con- 
sideration, from the gomastah of the firm of U D. R, 
after the acceptors to whom it had been sent for that 
purpose had acknowledged their acceptance m favour 
of the firm of XT D. R , of Calcutta, by whom 
it purpoited to be endorsed to the defendant's firm 
When presented to the acceptors for payment it was 
dishonoured, the acceptors stating that they had 
received notice not to pay the note, as it had been 
stolen On the same day the defendant gave notice 
of dishonour to the firm of XT. D. R> and demanded 
payment, but that firm stated that their endorsement 
to the hundi was forged, and refused to pay. It was 
proved that before taking the hundi, the defendant 
had sent to the acceptor's koti to ascertain if their 
acceptance was genuine. In a suit for the ‘recovery 
of the hundi, oi its value , — Reid by the Court below 
that the endorsement of U. D. R. was genuine, and 
that the plaintiff was not ontitied to recover the 
hundi. The defendant having taken the hundi m the 
ordinary comse of business and after sufficient 
enquiry, was entitled to retain it * this was so notwith- 
standing the endorsement “ for realisation " on the 
hundi. The hundi was one which passed by delivery 
without endorsement, and therefore if the endorsement 
of XT. JD R. was forged, the defendant still had a 
right to the hundi. On appeal, the Court held that 
the endorsement to the firm of XT. JO R. was not 
genuine, and this being so, tbe fact that the defend- 
ant took the hundi in the course of business for 
valuable consideration, and without notice, did not 
give lnm a good title to retain it as against/fche plaint- 
iff The hundi was specially accepted, and there 
was nothing to show that by Hindu law such a hundi 
would pass as one payable to the holder without en- 
dorsement. Thakur Das v Futteh Mull 

[7 B. T* R., 275 : 16 W. R„ O. C., 3 

8, JOKHMI HUNDI. 

3X «« — . Equitable assignment of 

goods as security, — Custom . — If the diawee of a 
jokhmi hundi refuses to accept it, and nevertheless 
as consignee takes possession of the goods against 
which it is dra\vn and which are referred to in it, the 
only remedy of the holder is against the drawer of 
the hundi, oi the person from whom the holder 
bought it. The plaintiffs at N. purchased, on 22nd 
December 1878, from L. } for R4,0Q0, a jokhmi 
hundi drawn in favour of plaintiffs by L., upefn 
his firm in Bombay. The hundi contained a state- 
ment that it was “ drawn against" twenty-nine 
bales oi wool shipped at Tuna, and it was made 
payable eight days aftei the safe arrival of the ship 
at Bombay The plaintiffs obtained from X., at the 
same time, a letter addiessod by him to ^ his firm 
at Bombay, which contained the following pas- 
sage: “Upon you a jokhmi hundi is drawn, the 
particulars whereof are as follows (R4,000). The 
value having been received from Jadowji Gopalji, 
hundiB for 114,000 drawn against 29 bags of sheep's 


HUNT)! — continued. 

8. JOKIIMI HUNDI —continued. 

Equitable assignment of goods as secu- 
rity— continued. 

wool shipped on board tbe Ranprasad, ownei Daya 
Morarp, from the seaport town of Tuna, . .On the 
safe arrival of the vessel do you be good enough to 
land the goods, and deliver the same to Jadowji 
Gopalji; and as to the johkmi hundis diawn before, if 
m respect thereof any money has to he paid to 
Jadowji Gopalji, do yon he good enough to pay the 
same " The above letter was duly piesented by the 
plaintiffs to L 's Bombay firm on the 27th December 
1878. Evidence was given that at th^time the 
plaintiffs obtained the hundi and the letter, the goods 
referred to had been alieady shipped On the 1st 
January 1879, the firm of L. was adjudicated insol- 
vent by the High Court at Bombay On the 5th 
January 1879, the ship arrived at Bombay with the 
goods in question on board, and on the 7th January 
the shipowners delivered them to the Official As- 
signee. The plaintiffs sued the Official Assignee 
(as assignee of the estate and effects of L) and 
the shipowneis to recover possession of the wool, or 
the amount of the hundi, and contended that by the 
custom of Bombay the holder of a jokhmi hundi had 
a charge upon the goods mentioned therein, and 
that, m the event of the drawee failing to pay the 
amount of the hundi, the holder was entitled to ob- 
tain possession of the goods and realise by their sale 
the amount due to him upon the hundi Plaintiff 
also contended that the above letter of the 22nd 
December 1878 operated as a valid equitable assign- 
ment of the wool to him. Reid that the plaintiff, as 
holder of a jokhmi hundi, had no charge upon the 
wool m question, and could not upon this ground 
recover from the defendants the possession of the 
wool or the amount due upon the hunch; hut held 
also, on the authority of Burn v. Carvalho, 4 M.and 
Cr. y 690 , that the letter of the 22nd December 1878 
operated as an equitable assignment of the wool to 
the plaintiffs, on the safe aruval of the vessel, as a 
security for the payment of the hundi, and that the 
plaintiffs weie, theiefore, entitled to obtain posses- 
sion^' the wool Jadowji Gopal v Jetha Shamji 

[I. Ij. R., 4 Bom., 333 

HURT. Col. 

(1) Causing Hurt . . . ^ . 2580 

(2) Grievous Hurt .... 2582 

See Compounding Offence. 

[I. X,. R„ 1 Bom., 147 
10 Bom., 68 

See Culpable Homicide 

[I. Xi, R. s 3 Calc., 623 
1 C. I*. R., 141 


1 CAUSING HURT 

X. Hature of injury constitu- 

ting “Hurt.” — Causing serious disability — Caus- 
ing a disability for a ioitinght is punishable for 
voluntarily causing huifc Queen v Bishnooram 
Surma . . lW.R.,Cr.,9 
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HURT — continued 

1 CAUSING HURT — continued 


Jl 
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HURT — continued 

1. CAUSING HURT— eo»#? nued 

% Penal Code, s. 328 — “ Other 

thing ” — The words “ or other thing ” m section 328 
of the Penal Code must he interred to the preceding 
words, and he taken to mean “ unwholesome oi 
other thing,” and not “ other thing” simply Queen 
0 Jotee Ghoraee . * 1 W. R., Cr , 7 

3 . Blow with umbrella. — Penal 

Code, ss 95, 319 — The pam caused by a blow acioss 
the chest with an umbrella, was held to be not of 
such a tnvial chaiacter as to come within the mean- 
ing of the Penal Code, section 95, but to be huit 
under section 319 Government oe Bengal v 
Sheo Gholam Lalla . 24 W. R., Cr., 67 

4. . Penal Code, s. 324. — Manner 

of using weapon — On the construction ot section 32 1< 
of the Penal Code ,— j Held that it is not necessary 
that the manner of use of the weapon must be such 
as is likely to cause death. Anonymous 

[7 Mad., Ap, 11 

5. Administering harmful 

drugs. — j Penal Code , ss, 326, 328, — Meld , by the 
majority of the Court ( dissentients Seton-Karr, J) 
that the offence of administering dolotenous drugs 
without endangering life is punishable under section 
328 of the Penal Code, and not under section 326 as 
grievous hurt. Queen v . Jqygopal 

[4W.R., Cr.,4 

6. Causing hurt on grave pro- 

vocation. — Penal Code, ss. 321, 333. — Causing liuit 
on grave and sudden provocation to the person giving 
the provocation is chargeable as an offence under 
section 334, and not under section 324 of the Penal 
Code. Reg. v. Bhala Chula . 1 Bom., 17 

7. Causing death after provo- 

cation. — Disease of spleen — The prisonei having 
xeceived great provocation from his wife pushed her 
so as to throw her with violence to the ground, and 
after she was down struck her with his open hand. 
She died, and on examination it appeared there weie no 
external marks of violence on the body, but that there 
was disease of the spleen and that death was caused 
by rupture of the spleen. Meld, under the circum- 
stances, that the prisoner was guilty of causing hurt, 
and not of culpable homicide not amounting to mur- 
der. Queen v. Punohanun TantSbe 

[5¥, R., Cr., 97 

8. Chance injury on provoca- 

tion.— JPenal Code, ss. 319*322.— Where a wife died 
from a chance kick in. the spleen indicted by her hus- 
band on provocation given by the wife, the husband 
not knowing that the spleen was diseased, and show- 
ing by the blow itself and by his conduct immediate- 
ly afterwards that he had no intention or knowledge 
that the act was likely to cause hurt endangering 
human life, — Meld that the husband was guilty of 
an offence under sections 319 and 321 of the Penal 
Code, and not an .offence under sections 320 and 322 
Queen v. Bysagoo Noshyg , 8 W, R., Cr., 29 


9 # Causing death unintention* 

ally. — Penal Code, s 323 — Whcie, accoidmg to the 
piibouci’s own confession (which was the only direct 
evidence against her), she, with a view to chastising the 
deceased, hei daughter of* eight oi ten yeais of age, foi 
impertinence, but without any intention of killing 
liei, gave hei a lack on the back and two slaps on 
the face the result of which was death, — Meld that 
the conviction should be undei section 323, Penal 
Code, of voluntanly causmg hint, and the punishment 
one year’s ngoious imprisonment Queen v 
Beshor Bewa . . 18 W. R. 9 Cr., 29 

10. Hurt caused in extorting 

confession of offence— Penal Code , $ 330 — 
Witchcraft — To bung a case undei section 330 of 
the Penal Code, it must he proved that the hurt to the 
complainant was caused with mtent to extort a confes- 
sion of some offences or misconduct punishable under 
the Penal Code That section theiefoie does not 
apply to a case wheie the confession extorted had ic- 
feienee to a cliaigo of witclicialt Queen v. Moon- 
dee ... 13 W. R., Cr., 23 

11* Hurt caused to extort in- 

formation of offence.— Penal Code, s 330— A 
cliaigo may be made under section 330, Penal Code, 
of causing huit for the pui pose of extorting mfoi illa- 
tion winch might lead to the detection of an offence, 
even if the supposed offence has not been committed 
The offence wluelv that section intended to describe 
is that of inducing a peison by liuit to make a state- 
ment oi a confession having rcfeienee to offence or 
misconduct, and whether that offence oi misconduct 
has boon committed is wholly immaterial. Queen v 
Nim Ciiand Mookerj eb . 20 W. R., Cr., 41 

12. — Assault and causing hurt,— 

Penal Code , 5 352 — Autrefois acquit — A person 
who is tried and discharged foi the offence of assault 
under section 352, Penal Code, cannot again, upon 
the same complain^ be tried for “causmg hurt.” 
Kaftan v Smith 

[ 7 B. L. R., Ap., 25 : 16 W. R., Cr., 3 


2 GRIEVOUS HURT. 

13 . [Nature of hurt constituting 

grievous hurt— What amounts to “ grievous huit” 
considered. Reg. v . Anta bin JDadoba 

[1 Bom., 101 

!•> 

14 . — — Senous disability 

— A disability for twenty days constitutes grievous 
hurt. Queen v. Bishnooram Surma 

[1 W. R., Cr., 9 

15 Proof of offence. — Penal Code, 

$. 320— There must be evidence to prove that 
hurt, as described m section 320 of the Penal Code 
as grievous huit, has been caused before a conviction 
can be had under section 320 of that Code Queen 
«?. Kamineb Bosses . . 12 W. R„ Cr., 25 



f 


( 2583 ) 


DIGEST OP CASES. 


( 2584 ) 


HTJKT — continued 

2 GRIEVOUS HURT — continued 

16. Requisites for offence. — 

f'ohrnlary hurt — renal Code , ,s 325 — To make 
out the offence of voluntarily causing gnevous 
hurt under section 325, Penal Code, tlieie must be 
some specific hurt, voluntanly inflicted, and coming 
wiilnn some of the eight lands omimeiatod m section 
320 Qttbeit v. Budri Roy 23 W. R., Cr., 65 

17. Joint attack By several per- 

sons resulting in serious injury.— Assault — 
When the lesult ot a joint attack by several persons 
on one man is the fractuie of Ins arm, the offence 
committed is grievous hurt, and not assault Queen 
u. Ramtohul Singh , . 5 *W. R., Cr., 12 

18. — Want of intention, likeli- 

hood, or knowledge that injury is likely 
to cause death,— When theie is neither intention, 
knowledge, nor likelihood that the injury indicted m 
an assault will or can cause death, the offence is not 
culpable homicide, but giiovous hurt Queen v 
Megha Meeah . . .2 W. B., Cr., 39 

19 . — Want of intention to cause 

death. — Robbery. — Where, m a case of robbery 
attended with death, there was no intention of causing 
death or such bodily injury as mis likely to causo 
death, the conviction was altered from voluntarily 
causing hurt in committing robbery to voluutaxily 
effusing grievous hurt in committing robbery, Queen 
c. Okakoe Hubei , , . 6 W. B., Cr., 16 

20. Grievous hurt in commis- 

sion of lurking house-trespass.— Renal Code, 
88. 324, 457 , 460. person who, m the commission 
of lurking house-trespass by night, voluntarily at- 
tempts to cause grievous hurt to the owner of the 
house who tries to captuie him, is punishable under 
section 4(50, and not undei sections 457 and 324 of 
the Penal Code. Queen v. Luxhun Doss 

[2 W. B., Cr., 52 

21. Beating a man found com- 

mitting theft, — Presumption. — The prisoners found 
a* man in the act of theft, and weie heating and 
cufBng him, when one of the witnesses for the prose- 
cution threatened to call a chowkidar, and they le- 
leased him. Two days afterwards he was found drowned 
Meld that there was no evidence to convict the prison- 
ers of causing grievous hurt. All presumptions conse- 
quent on the man's body being found drowned should 
have been put aside, and the original assault alone 
considered. Queen v. Nuneoo Doss 

[2 W. B., Or,, 48 

22. Driving over deaf man,— 

Penal Code , s. 338 — Negligence — Defendant was 
eonvwted undei section 338 of the Penal Code of 
causing guevous hurt The evidence showed that 
the defendant was being driven m a carnage to her 
house ihi ought the streets of the town, between the 
hours of 7 and Bum, that the carnage was being 
driven at an ordinary pace, and in the middle of the 
road, that the night was dark, and the carnage with- 
out lamps, but that the horsekeeper and coachman 


HURT— continued. 

2. GRIEVOUS HURT — continued. 

Driving over deaf man.— continued 

were shouting out to warn Foot-passengeis , that the 
defendant’s carnage came into contact with the com- 
plainant's fatliei, an old deaf man, and that com- 
plainant's father was thereupon knocked down, run 
over, and killed. Held, upon a reference, that the 
question for the Court was whether there was any 
evidence that the death of the deceased was induced 
by an act negligently and rashly dnected by the 
accused, and that there was no such evidence The 
conviction was accordingly quashed Anonymous 

[6 Ma&, Ap.,^ 

23. Grievous Hurt on grave 

and sudden provocation. -Penal Code , s 335 — 
Causing grievous hurt on grave and sudden provoca- 
tion is punishable under section 335 of the Penal 
Code, without any intention or knowledge of likelihood 
of causing such hurt. Queen v. Umiuca Tantinee 

[4 W. B., Or., 21 

Queen v. Bhadoo Poramanick 

[4 W. R„ Or., 23 

24 . Hurt caused in House-break- 

ing. — Penal Code, ss 459 , 460 — Sections 1-59 and 460 
of the Penal Code provide fora compound offence, Pie 
governing incident of which is that eithei a “lurking 
house-ticspass " or “ house- hi caking” must have been 
completed, m order to make a poison who accom- 
panies that offence either by causing grievous hui t or 
attempt to cause death or grievous hint lesponsible 
under those sections. The sections numt be construed 
strictly, and they are not applicable wheic the puuci- 
pal act done by the accused pci son amounts to no 
more than a mere attempt to commit linking house- 
trespass or houso-bi eakmg. Queen- Empress v 
Ismail Khan . . . I. L. R., 8 All., 649 

25. Charge of grievous Hurt.— 

Committal for trial — A prisoner charged with tkh 
offence of causing “grievous hurt" should he com- 
mitted for trial to the Sessions Court. Re a v. Anta 

bin Dadoba . . .1 Bom., 101 

HUSBAHD AND WIFE. 

See Cases under Hindu Law — Contract 
—Husband and Wipe. r 

See Parties— Parties to Suits — Hus- 
band and Wipe . 10 C. X». Br, 536 
[1 Hyde, 281 

See Principal and Agent — Authority 
op Agents . , Cor,, 82 

[W. B., 1864, 318 

See Cases under Restitution op Con- 
jugal Righis 

See Succession Act, s 4 

[13 B. Xj. B., 383 
I. Xi. B., 1 Calc., 412 

See Will— Construction. 

[4 B. L. R., O. C., 53 
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HXJSB ATS TP AND "WIFE — continued . 

I — Partnership as traders.— 

Authority from husband , — When a husband and 
wife are hading m paitnerslnp, it is only reasonable 
to presume that an authonty from the husband on 
matteis connected with the partneislnp is binding on 
the wife. Kotoo v Ko Pat Yah . 6 W. R., 254 

2 ' — — Ante-nuptial settlement.— 

Wife a minor — Settlement made by guardian . — 
Fraud of guardian — Where a wife (a minor) sought 
to enfoice an ante-nuptial settlement as against the 
creditors of hei husband, the settlement having been 
made and negociated on her behalf by her father as 
her guardryi, and the father, undei such circum- 
stances, had made a conti act for her which was void 
as against thud persons, on the ground of public 
policy, — Held, that such a contract could no more be 
enforced by the minor against those third persons, 
than it could be enforced by liei, had she been an 
adult and made the conti act hex self. It is unneces- 
sary, in order to avoid an ante-nuptial settlement as 
against a minor wife and her children, where the 
conduct of the father who bi ought about the 
marriage has been shown to be fraudulent, to show 
that the minor was a party to the fxaud. Pogose v. 
Delhi and London Banking Co 

[I. Xj. R„ 10 Calc., 951 

*3. — Wife’s equity to a settle- 

Illegitimacy.— Eight to bastard's estate . — 
Execution of decree — the widow and adminis- 
trate of a bastard who had died intestate and with- 
out issue, received a letter in 1841 from the Loids 
Commissioners of the Treasury, stating that they did 
not deem it expedient to take any steps for the asser- 
tion of the lights of the claim with regard to her 
late husband's estate. Previous to this M. had 
obtained possession of that estate, and two months 
befoie the receipt of the letter she had contracted a 
second marriage. No settlement was made upon the 
marriage, and since the mairiage her second husband 
had had tlio management of the property In exe- 
cution of a decree again st the husband, his right, 
title, and interest in and to a poition of the property 
were put up for sale, and purchased by the plaintiff 
The plaintiff's right to possession was disputed by 
M , who contended that her husband took no interest 
in the two-thnds of the property which went to the 
Crdwn which could he attached and sold in execution. 
In a suit £y the plaintiff to establish her lights over 
the property, — J Weld that the rights of her husband 
extended over the whole estate and were rights 
which could be seized in execution and sold. M's 
husband being without property and m great diffi- 
culties, and subsisting only on a life-pension of R11S 
a month, M. was entitled to a settlement Tools ee- 
MONEY Dossee V. Cornelius . 11 B. L. R., 144 

4. Deed of separation.— Agree- 

ment not to molest husband. — Eight of suit. — -A suit 
is not maintainable by a wife for an allowance fiom 
1 her husband on an agreement, for which the sole 
consideration is a stipulation that the wife is not to 
communicate with or molest her husband, such sti- 
pulation falling within the general rule that a deed 
of separation entered into by husband and wife with. 


HUSBAND AND WIFE.— Deed of sepa- 
ration — continued 

out the intervention of trustees is void. Hughes v. 
Hughes .... 16 W. R., 250 

5. Plea of coverture. — Separate 

propei tg of wife — Suit on promissory note , — 
Personal decree — The defendant, a raamed woman 
living with her husband, both domiciled m Butish 
India and resident m Calcutta, wheie they had been 
man led on 21st May 1866, and having property to 
which she was absolutely entitled nndei the pi o vi- 
sions of the Succession Act, signed a promissory 
note m favour of the plamtiff for a debt due by 
her to the plaintiff, at the same time giving a verbal 
promise to pay the amount out of liei own property 
In a suit on the piomissoiy note, m winch the 
husband and wife were made parties, the wife 
pleaded hei coveiturc, — Meld that she was liable to 
pay the amount of the promissory note out of her 
own propei ty, and the Court would, if necessary, 
make a personal decree against her Archer v. 
Watkins , . . . 8 B. Jj. R., 372 

6. Married woman’s power to 

contract in respect of her separate property. 
— Roman and English Urn, — A married woman is 
capable of contracting in respect of her separate 
estate. The doctrines of the Roman and English law 
upon the subject examined. Narayanan Chetty 
v. Jensen 2 Mad., 383 

7. Separa te property of wife. — 

Jeioels given to wije during coverture — Jewels 
given to a mainecl woman during coverture by a 
relative or a stx anger, — Meld to be pi operty belonging 
to the separate use of the wife Meld, further, that 
the subsequent investment of the sadie m the purchase 
of real estate conveyed to the wife does not cause a 
change m the nature of such pi operty. Cohen «. 
Auction & Co 1 Hyde, 130 

8. Par sis.— Orna- 

ments given to wife by her father . — The rule laid 
down in Qraham v. Londonderry, 8 Ath , 393, with 
legard to a husband's rights over ornaments given 
to his wife by her father, applied to Parsis Dhan- 
jibhai Bomanji Gugbat v. Navazbai 

[I. Xi. R., 2 Bom., 75 

9. Mush and man - 

aging separate property of wife — Wheie husband 
and wife are living together, and the wife has pro- 
perty of her own which the husband is in possession 
of and manages, his possession must be considered to 
be his wife's. He has no right to part with such 
property without her consent. Sooda Ram Doss v. 
Joogul Kishore Goopto , . 24 W. R., 274 

10. — * — Legacy. — Pur- 

chase with wife's legacy.— C , a married woman-, was 
entitled, under her father's will, to certain money “ab- 
solutely for her sole use and benefit, free fiom the 
control, debts, and liabilities of her husband," and 
under such will such money was payable to her “ on 
hei sole and peisonal receipt." While so entitled C 
borrowed from her husband the purchase-money of 
certain leal property, on the undei standing that she 
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HUSBAND A 2TO WIFE.- Separate pro- 
perty of wife-- continued, 

would pay lnm back such money when slie obtained 
hot legacy. The conveyance of such property was 
made to C , bufc not to her sepaiatc use. C. subse- 
quently assigned her legacy by sale, and out of the 
money obtamedby such assignment repaid her husband 
the pui chase-money of the pi operty purchased. Held 
that the conversion by C of hex legacy did not alter 
its charactei and conditions, and that the property 
pui chased was hei own separate property and was 
not subject to the debts or liabilities of hei husband. 
Hurst v . Mussoorie Bank I. L. R., 1 AIL, 762 

11 . Legacy. — Pro- 

petty purchased with legacy — Sale vn execution of 
decree — Right of purchaser — C., a married woman, 
was entitled, under her father’s will, to certain money 
u absolutely for her sole use and benefit, free from 
the control, debts, and liabilities of her husband,” and 
under such will such money was payable to her “ on 
her sole and personal icceipt ” While so entitled C. 
boyiowed from her husband the purchase-money of 
certain real property, on the understanding that she 
would pay him back such money when she obtained 
her legacy The conveyance of such property was 
made to 0 but not to her separate use C. subse- 
quently assigned her legacy by sale, and out of the 
money obtained by such assignment lcpaid her hus- 
band the purchase-money of the property pui chased 
C and her husband were married before Act X of 
1805 came into force, and had acquired an Indian 
domicile. Held that, even if English law were ap- 
plicable m the case, and any interest m the property 
pui chased passed to C.’s husband, it passed, in view 
of the agreement between her and her husband, on 
au implied contract that he would hold the property 
in trust for her, and that, where such property was 
purchased at a sale in the execution of a decree 
against J. as liis property, with notice that such pro- 
pel ty was claimed by C as her separate pi operty, 
such puichase did not defeat the title of C. Beees- 
pord v, Hurst . . I. Ii. R., 1 All., 772 

12 . Married Woman’s Property 

Act (III of 1874), ss. 7 & 8. — Succession Act 
(X of 1865), s. 4. — Action for trover — Wife against 
husband. — The plaintiff was, at the time of her 
xnamage in 1870, possessed m her own right of 
certain articles of household furniture, given to hei 
by her mother. Since January 1875 she had lived 
separate from her husband, but the furniture re- 
mained in his house. In February 1875 her hus- 
band mortgaged, the property to B , without the 
plaintiff’s knowledge or consent In .Tune 1875 one 
K 0 * B., a creditor, obtained a decree against the hus- 
band and B t) m execution of which he seized the 
furniture as the property of the husband, and it 
remained in Court subject to the seizin e In July 
1875 the plaintiff instituted a suit m her own name 
in trover to recover the articles of furniture oi their 
value from lier husband, on the ground that they 
were Tier separate propeity, and in August 1875 she 
preferred a claim m her own name to the propeity 
under section 88 of Act IX of 1850 It was found on 
the facts that the furniture was the property of the 
plaintiff. The husband and wife were persons sub- 


HESBAOT) A3STD WIFE.— Married Wo- 
man’s Property Act (III of 1874), ss. 7 

& 8 — continued 

ject, to the provisions of the Succession Act, section 4, 
and the Mained Woman’s Property Act, 1874. Held 
that, under section 7 of the latter Act, the suit was 
maintainable against the husband Held also, that 
the judgment for the plaintiff m the suit, to recover 
the furmtuieoi its value fiom the husband, could not, 
without satisfaction, have the effect of vesting the 
property m the husband fiom the time of the conver- 
sion, and therefore the claim under Act IX of 1850 
was also maintainable. Bnnsmead v Harrison , L 
B , 6 C B , 584, followed Harris v. Harris, 
Habeis v Kotlas Chunder Bandopabia :v 

[I. L R., 1 Calc., 285 

13. ■ — - — 1 — ss. 4, 7, 8. —Ex* 

ecutfon of decree against separate proper ty of wife 
Domicile — Agency — Act III of 1874 (The Married 
Woman’s Propeity Act) applies to poisons having an 
English domicile. Accordingly, the separate property 
of a married woman (whose husband’s domicile is Eng- 
lish) is alone bound by all debts, obligations, and 
engagements mcuried by her m the management of 
a business can led on by hei alone, and execution of 
any decree obtained against her m respect of such 
business should be limited to her separate property. 
Tlie pi maple that the wife is impliedly carrying on 
business as tho.agtent of the husband is excluded by 
the provisions of Act III of 1874. Allumudey t>, 
Bbaham I. Ii, R., 4 Calc., 140 : 2 C. I». R., 431 

HUTS, 

Right of tenant to remove— 

See Landlord and Tenant — Buildings 
on lane, Eight to remove 

[14 B., Ii. R,, 201 

Seizure of, in execution. 

See Small Cause Couet, Mopussib— 
Jurisdiction— Moveable Peopeett. 

[8 B. Ii. R., 508, 510, note 
512, note : 514, note 
2 B. Ii. R„ A, C„ 77 

See Small Cause Couet, Peesieenot 
Towns— Jueiseict i on— Moveable 
.Peopeett . . 10 B. L. R„ 448 

I 

IDIOTCY. 

See Registration Act, 1877, s. 35 (1871, 

s. 35) . . I. Ii. R., 1 All., 465 

IDOL. 

— — - Dedication to— 

See Cases under Hindu Law — Endow- 
ment. 

See Hindu Law — Partition— Agree- 
ment not to Partition and Restraint 
on Partition , , 8 B. L. R., 60 
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IDOL — continued 

See Hindu Law — Wilit— Construction 
op Wills— Special Cases op Con- 
struction-Bequest to Idol 

[2 B. L. R., A. C., 137, note 

Grant of letters of administra- 
tion for debutter property 
of— 

See Probate Act, ss. 18—23. 

[I. L. R. 9 12 Calc., 375 

Joint ownership in right of 

worship of— 

*■> 

See Partition— Right to Partition — 
General Cases 14 B L. R , 166 

Suit for right of exclusive wor- 
ship of— 

See Limitation Act, 1877, arts 120, 131 
(1871, arts. 118 and 181) 

[I. L. R., 4 Calc., 683 

Suit for turn of worship of— 

See Limitation Act, 1877, art. 131 (1859, 
s. 1, CL 16) . 6 B. L. R., 352 

[I. L. R„ 4 Calc, 683 
„ I. L. R., 8 Calc., 807 

ILLEGAL AGREEMENT. 

See Cases under Contract Act, s. 23. . 

See Injunction— Speoi al Cases— Breach 
op Agreement . I. L. R., 1 Bom., 550 

ILLEGAL CESS. 

See Cases under Contract Act, s 23- 
Illegal Contracts — Illegal Cesses. 

1. ; “Wages and allowance of pat- 

wari. — A jpatwan’s wages and allowances are m the 
nature of illegal cesses, and cannot he recovered m a 
suit for rent. Mengur Mundur v Hureb Mohun 
Thakoor . . 23 W. R., 447 

2. Payments in nature of rent 

in hind — Local custom — Certain payments which 
were not so much m the nature of cesses as of rent 
m kind, and which were fixed and uniform and had 
been paid by the ryot for a long time according to 
local custom, were held not to he illegal cesses. Or - 
yoon Sahoo v. Anund Singh, 10 W E , 257 , distin- 
guished Budhua Oeawan Mahtoon v. Jugges- 
SUR POYAL Singh . . . 24W. R., 4 

3. Furabee . — Consideration for 

agreement, — A purabee, when it is part of the consi- 
deration for which an agreement is entered into, is 
not m the nature of an abwah or illegal cess Jud- 
GODISH CHUNDER BlSWAS V. TURRIKOOLLAH SlRCAR 

[24 W. R„ 90 

ILLEGAL GRATIFICATION. 

See Public Servant . 7 B. L. R., 446 
[I- L. R., 1 AIL, 530 
I, L, R , 4 Calc.. 376 
21 W. R,, Cr., 9 


ILLEGAL GRATIFICATION— continued. 

1. Attempt to obtain bribe. — 

Penal Code , s 161 — Asking for bribe, — To ask for a 
bube is an attempt to obtain one, and a bribe may he 
asked for as effectually m implicit as m explicit 
terms Where, theief ore, B , who was employed as a 
cleik m the pension department, m an interview with ' 
A., tv ho was an applicant for a pension, after refer- 
ring to his own influence in that department and 
instancing two cases m which by that influence in- 
creased pensions had been obtained, proceeded to 
intimate that anything might be effected by “ Tear - 
rawai and on the overture bemg rejected concluded 
by declaung that A would rue and repent the rejec- 
tion of it, — Held that the offence of attempting to 
obtain a bribe was consummated Empress v Bal- 
deo Sahai . . . I. L. R., 2 All., 253 

2. Non-commission of act for 

which bribe was given.— Penal Code , 5 161 — 
The taking of a bube by a serisbtadar to influence a 
Principal Sudder Ameon m his decisions is sufficient 
for a legal conviction, whether the senslitadar did or 
did not influence or try to influence the Principal 
Sudder Ameen, since section 161 of the Penal Code 
expressly mentions that <f a person who receives a 
gratification as a motive for doing what he does not 
intend to do, or as a reward for what he has not 
done,” is punishable. Queen t>. K alee churn 

[3 W. R., Cr., 10 

3 . Taking bribe for inducing 

public servant to forbear to do certain offi- 
cial act.— Pen at Code, s. 162 . — A person who ac- 
cepts for himself or for some other person a gratifi- 
cation tor inducing, by coirupt or illegal means, a 
public servant to foibcar to do a Certain official act, 
is punishable, not lindei section 161 but under sec- 
tion 162 of the Penal Code. Queen c. Obhoy- 
churn Chuckeebutty . 3 "W*. R , Cr., 19 

4. Patwari taking gram in 

consideration of showing favour to giver, 
— Penal Code , ss. 161, 165 . — A patwari taking 
gram as a consideration for showing favour to the 
giver m the discharge of his functions as patwari, 
should be convicted under section 161, and not sec- 
tion 165, of the Penal Code Queen v . Mudsood- 
deen 2 N. W., 143 

5 . Proper order on conviction, 

• — Sentence . — Order to refund money — On a con- 
viction of taking illegal gratification, a simple order 
to refund the money taken is quite inadequate to ,the 
gravity of the offence. In the matter op Muttv 
Lall Chattopadhva . . 16 W. R., Cr., 74 

ILLEGITIMACY. 

See Cases under Hindu Law — Marriage. 

See Husband and Wipe. 

[11 B. L. R., 144 

See Cases under Mahomedan Law— Ac- f 

KNOWLEDGMENT. 

See Cases under Hindu Law— Mar- 
riage 
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ILLEGITIMACY —continued 

Question of— 

See Execution or D^oeee— Execution 

BY OR AGAINST REPRESENTATIVES 

[I. L. R .5 2 Calc., 327 
17 W. R., 428 

See Res judicata — Parties— Same Par- 
ties or their Representatives 

[I. L. R. 9 2 Calc., 327 

1 , — Right to bastard’s estate.— 

Escheat — Non-assertion of claim by Croton — Es- 
toppel. — M , tlie widow and administratrix of a bas- 
tard wbo bad died intestate and without issue, received 
a letter m 1841 from tbe Lords Commissioners of the 
Treasury stating that they did not deem it expedient 
to take any steps for tbe assertion of tbe rights of tbe 
Crown with regard to ber late husband's estate. 
Previous to this M. bad obtained possession of that 
estate, and two months before the receipt of tbe 
letter she bad contracted a second marriage Ho set- 
tlement was made upon this mairiage, and since tbe 
time of tbe marriage, M ’s second husband bad bad tbe 
exclusive management of tbe pioperty In execution 
of a decree against tbe husband, bis right, title, and 
interest m aud to a portion of the piopeity were put 
up fox sale and purchased by tbe plaintiff Tbe plaint- 
iff's right to possession was disputed by M , wbo con- 
tended that hex husband [took no interest m tbe two 
thirds of tbe propeity which went to tbe Crown which 
could be attached and sold in execution. In a suit by 
tbe plaintiff to estabhsh her rights over the property, 
— Meld that the Crown would be estopped by the line 
adopted by the Commissioners of the Treasury m 1841 
from asserting its claim to the two thirds ; and that 
M had a good title to the whole estate even as against 
the Crown. Toolseemoney Dossee v Cornelius 

[11 B. L. R„ 144 

2. — ■ Letters of administration.— 

Parties. — The Administrator General’s Act, XXIV 
of 1867, s 15 — Succession Act (. X of 1865), s. 224 . 
- — The plaintiffs applied foi piobate of the will of one 
It. D to be granted to them as executor and executnx 
theieof. The Admimstratoi General had entered a 
caveat and appeared to oppose the application. The 
petition for probate was therefoie ordered to be treat- 
ed as a plaint, both parties to file a written statement, 
and the case was set down to he heard. At the hear- 
ing it appeared!? X> was illegitimate, and the issue for 
trial was whether the document was or was not her 
will. M eld that the Administrator General would be 
entitled to letters of administration under section 15, 
Act XXIV of 1867, and that it was not necessary to 
make the Government a party to the suit, Semble 
The Administrator General would have been entitled 
to apply for letters of administration under section 
224 of Act X of 1865. DeMello v Broughton 
- [11 B. L. R., Ap., 6 

ILLEGITIMATE CHILDREN. 

See Custody oe Children. 

[I. L. R„ 4 Calc., 374 
See Cases under Hindu Law— Inherit- 
ance— Illegitimate Children, 


ILLEGITIMATE CHILDREjN"— continued. 

See Cases under Hindu Law — Mainte- 
nance-Right to Maintenance — Ille- 
gitimate Children 

See Hindu Law— Marriage— Validity 

OR OTHERWISE OE MARRIAGE ~ 1 

[3B.L. R.,P. 

ILLEGITIMATE SON*. 

See Hindu Law — Alienation— Aliena- 
tion by Father 

[I. L. R., 3 Calc., 214 

See Hindu Law— Custom — Immorad 
Customs I. L. R., 2 Bom., 140 
See Cases under Hindu Law— Inherit- 
ance— Illegitimate Children 
See Cases under Hindu Law— Mainten- 
ance — Right to Maintenance — Ille- 
gitimate Children. 

See Parties — Parties to Suits— Main- 
tenance, Suits eor. 

[I. L, R., 2 Bom., 140 

— - Adopted son of— 

See Hindu Law— Partition — Shares on 
Partition— Adopted Son 

[I. L. R., 4 Calc., 425 

ILLICIT SALE OE LIQUOR. 

See Excise Act. 

[I. L, R., 1 All., 630, 635, 638 

ILLUSTRATIONS TO SECTIONS OP 
ACTS. 

See Contract Act . I. L. R., 1 All., 487 
[22 W. R., 367 

See Limitation Act, 2887, s 26 

[I. L. R„ 7 Calc., 132 

IMMOVEABLE PROPERTY. 

See Hindu Law— Joint Family — Na- 
ture op and Interest in Property — 
Ancestral Property 

[I. L. R., 3 Calc., 508 
See Hindu Law — Widow — Power op 
Widow — Power op Disposition or 
Alienation , I. L. R., 2 Bom., 67 
See Limitation Act, 1877, -art 48 
(1871, art. 48) I. L. R., 4 Calc., 665 
See Cases under Limitation Act, 1877, 
art 144 — Interest in Immoveable 
Property. 

See Security por Costs— Suits. 

[7 B. L. R„ Ap., 60 
See Cases under Small Cause Court, 
Mopussil — Jurisdiction — Moveable 
Property. 

Agreement defining shares in — 

See Limitation Act, 1877, art. 144 
(1859, s 1, cl. 12) — Interest in Im- 
moveable Property. 

[13B.L. R., 312 
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IMMOVEABLE FBOPERTY — continued . 

Alienation of— 

See Mortgage— Form of Mortgage. 

[I, L. R., 2 Bom 5 231 

> Bond creating charge on — 

See Cases under Registration Act, 1877, 
s 17. 

See Cases under Registration Act, 
1871, s 49 

Document relating to — 

^ See Cases under Registration Act, 
1877, ss. 17 and 49. 

inherited by paternal grand- 
mother from grandson. 

See Hindu Law — Stride vs — Descrip- 
tion AND DEVOLUTION OP STRTDHAN. 

[I. L. R., 1 All., 661 


Interest in — 

See Cases under Limitation Act, 1877, 
art. 144 (1871, art 145 , s 1859, s 1, 
CD. 12 )— Interest in Immoyeable Pro- 
perty, 

See Registration Act, 1871, s 18 

[I. L. R., 4 Calc., 61 

See Sale in Execution op Decree — Im- 
moveable Property 

[X. Ii. R„ 1 All., 348 
9 Bom., 64 

situated in different districts. 

See Practice — Civil Cases — Leave to 
sue or deeend . I. L. R„ 3 Calc., 370 

IMPARTIBILITY. 

See Cases under Hindu Law— Custom 
— Impartibility. 


IMPARTIBLE ESTATE. 

See Cases under Hindu Law— Custom 
— Impartibility. 

See Cases under Hindu Law— Inherit- 
ance — Impartible Property. 

# See Hindu Law— Partition— Requi- 
sites eor Partition 

[I. L. R., 1 Mad., 312 
See Pensions Act, 1871, 

[I. L. R., 2 Bom,, 346 

See Resumption— Right to resume 

[I. L. R., 5 Calc., 113 
22 W. R. 9 225 

IMPOTENCE. 


See Hindu Law— Guardian — Right op 
Guardianship I. L R., 1 All., 549 

See Hindu Law— Marriage— Restraint 
on or Dissolution op Marriage 

[I, L. R. s 1 All,, 549 


IMPRISONMENT. 

See Arms Act (XXXI op 1860) 

[I. L. R., 1 Bom., 308 
See Contempt op Court — Contempts 
generally . I. L. R., 4 Calc , 655 
See Contempt op Court — Penal Code, 
s. 174 . . . 2 Mad., 319 

See Duress I. L. R., 1 Calc , 330 

See Execution op Decree — Effect op 
repeal op Act pending suit 

[I. L. R., 2 Bom., 148 

See Right op Suit — Torts. 

[3 Agra, 390 

See Cases under Sentence— Imprison- 
ment 

IMPROVEMENTS. 

See Sale por Arrears op Revenue — 
Protected Tenures 

[I. L. R., 3 Calc., 293’ 
I. L. R., 8 Calc., 110 

Occupier of land without title. 

— Right to compensation for improvements — Where 
a person had held a property on a false title, and the 
rightful owner had recovered possession after ranch 
trouble, — Reid that the lormer was not entitled to 
compensation for improvements which he had made 
for lus own convemence, and which were not made as 
the latter would have lequrred. Wahedoollah v 
Golam Akbur . . . 25 W.R, 205 

See Furzund Ali Khan v. Aha Ali Mahomed 

# [ 3 C. L. R., 194 


INAM COMMISSIONER. 

Certificate of, Effect of .—Mad- 
ras Reg XV of 1831 — The certificate of the Inara 
Commissioner does not afford conclusive evidence of 
the title of the person to whom it was granted, nor 
is his decision one over which the Civil Couits have 
no jurisdiction. His duties were not of a judicial 
charactei, but he was authorised to deal with those in 
possession of inams on certain terms varying with the 
nature of the holding which incidentally he was to 
determine, but for the pi escribed purpose only, the 
nature of the title by which the person whom he 
found in possession actually held it Sundaramurti • 
Nudah v , Valhnayalci Animal, 1 Mad,, 465, distin- 
guished Vissappa v Bamajogi . 2 Mad, 341 

Decision of— 

See ACT XI OP 1852, 

[I. L. R., 2 Bom , 529 
10 Bom,, 471 

See Jurisdiction qf Civil Court* 

[ 2 Mad., 327 


INAMDAR. 

See Enhancement op Rent— Right to 
enhance . 6 Bom., A. C., 23 

[I, L. R,, 3 Bom., 141, 348 

403 
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INAMDAR — continued. 

See Resumption — Effect of Resump- 
tion . . . .1 Bom., 22 

[I. I*. R., 9 Bom., 419 
1. L. R., 10 Bom , 112 

Mights of common. — Unless the terms 

of his mam grant authorise an inamdar to enclose a 
piece of land used nmnemorially as pasture ground by 
the inhabitants of his mam village, he cannot do so 
at will merely by virtue of his being an inamdar 
Vishvanath'u Mahadaji . I. D. R , 3 Bom., 147 

INCOME, HINDU WIDOW’S RIGHT 
TO— 

See Cases under Accumulations. 

INCOME, PURCHASE OF PROPERTY 
OUT OF- 

See Hindu Law— Alienation— Alien, 
ati on by Widow— Alienation of In- 
come and Accumulations 

[7 B. Ii. R., 93 

INCOME TAX 

See Road Cess Act 

[I. L. R., 4 Calc., 576 

INCOME TAX ACT (XXXII of i860). 

See Estoppel— Statements and Plead- 
ings . . . 6W.E, 252 

[24 W. R , 173 

See Right k>f Suit— Income Tax. 

[11W.R., 425 

(IX of 1869), ss. 24, 25, 27.— Ap- 
peal in criminal case • — Failure to make payment . — 
Sanction of Collector and discretion of. — There 
were strong giounds foi urging that the Legislature 
intended that convictions under sections 24 and 25, 
Act IX of 1869, should he summarily disposed of by 
the Magistrate, but the Court was not prepaied to 
hold that the right of appeal was taken away No 
jurisdiction was given to the Judge to reverse a con- 
viction undei these sections because he may regard it 
as one of hardship, nor had he to determine whether 
or not the failure to pay was in pursuance of an in- 
r tention to avoid payment or not By failing to make 
payment within the time specified m the notice, the 
tax-payer was guilty of an offence within the terms 
of section 25, and subsequent payment did not take 
the case out of the provisions of that section To * 
render such a conviction valid it must he shown that 
the prosecution was instituted at the instance of the 
Collector, and the mere sending on the tehsildar’s 
report, 'with an expiession of the Collectors general 
desire to prosecute defaulters, cannot be held tan- 
tamount to the institution of a prosecution at the 
instance of the Collector. The provisions of section 
27 seem to imply that the Colleetoi ought in each 
case to exercise his discretion as to whether a prose- 
cution should be instituted, Queen v Cheit Ram 

[2 3ST.W., 113 


INCOME TAX ACTS (IX of 1869 and 
XXIII of 1869). 

See Appeal in Criminal Cases— Acts— 
Income Taz Act . 14 W, R., Cr., 71 

See Sentence— Imprisonment — Impri- 
sonment in default of Pine. 

[7 Bom., Cr,, 76 
14 W. R., Cr., 70 

INCOMPETENCE. 

See Master and Servant. 

[XL. R., 2 Calc, 33 
Cor., 76: 2 Hyde, 166 

IWCOEPOBEAL HEREDITAMElfa. 

See Fishery, Right of. 

[12 B, Ii, R., 210 

INCUMBRANCE, NOTICE OF— 

See Vendor and Purchaser— Notice. 

[I. L. R., 1 Bom., 237 
I. L, R„ 7 All., 590 

INCUMBRANCES. 

See Cases under Sale for Arrears of 
Rent — Incumbrance s 

See Cases under Sale for Arrears of 
Revenue— Incumbrances. 

Notice of— 

See Vendor and Purchaser— Notice 

[I. D. R., 1 Bom., 237 
I. L. R., 7 AIL, 590 

Power of creating— 

See Ghatwali Tenure. 

[6 B. Is. R., 652 

INDEMNITY BOND. 

See Stamp Act, 1869. 

[I. Ii. R., 1 Mad., 133 

INDEMNITY NOTE GIVEN TO RAID- 
WAY COMPANY BY CONSIGNEE OF 
GOODS. 

See Stamp Act, 1879, sch I, art 5 

[I. D. R., 5 Bom , 478 

INDIAN COUNCILS ACT. 

24 and 25 Viet,, c. 67.— Circular 

orders passed by Judicial Commissioner of Punjab — 
The circular oideis as to the liability of Government 
tor debts of rebels, issued by the Judicial Commis- 
sioners of the Punjab, were not laws within the mean- 
ing of 24 and 25 Viet , c. 67. Saligram v Secre- 
tary of State 

[12 B. L. R., 167: 18 W. R., 389 
D. R , I. A.,? Sup. VoX, 119 

^ — s. 22— 

See Appeal to Privy Council— Cases 
in which Appeal lies — Substantial 
QUESTION OF LAW 

[I. L. R., 1 Calc., 431 
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ENDIAN* COUNCILS ACT, s. 22 conti- 
nued. 

* See Jurisdiction oe Criminal Court— 
General Jurisdiction. 

[I.L. R.,3 Calc, 63 
I. L. R., 4 Calc., 172 

INDICTMENT. 

See Cases under Charge. 

INDIGO CONCERN. 

See Right oe Occupancy — Acquisition 
op Right — Persons by whom Right 
MAY BE ACQUIRED 25 W. R., 117 

[I. Ij. R., 11 Calc, 501 

Mortgagee m possession after 

foreclosure. — Liability for rent — The moitgagee 
of an mdigo factory foreclosed and took possession of 
the concern in the month of Jeyt 1282 The rents 
due from the ryots for the year 1282 became due at 
the end of Jeyt 1282, and weie collected by the mort- 
gagee , the rents for 1282 due to the landowners from 
the owners of the mdigo concern also became due 
at the end of Jeyt 1282. Held that the mortgagee 
m possession was liable for them. Macnaghten v 
Bheekaree Singh „ . 2C.L. R., 323 

INDIGO ESTATE. 

See Lien . . I. L. R., 2 Calc., 58 

[11 W . R., 194 

INDIGO FACTORY. 

Lien by custom for price of 

seed. — Liability of mortgagee of factory m pos- 
session — A sold to B , the proprietor of an indigo 
concern, of which O. was a mortgagee, certain bags 
of indigo seed The agreement of sale contained no 
piovision pledging the crop of mdigo, the product of 
the seed, as a security fox its pi ice Subsequent to the 
sale, and after the seed had been planted, 0 , under a 
decree on his mortgage, obtained possession of B 3 s 
factory. In a smt by A against B and C for the 
price of the mdigo seed, — Held that, in the absence of 
any agreement by C. to pay the debts of B. } C. could 
not be held liable. There is no ben by custom upon 
an mdigo factory, or upon the produce of an mdigo 
factory, m respect of any debt of the factory. Mono- 
hur Dass v . McNaghten 

* [I. L. R., 3 Calc., 231 

Assignment of — 

See Vendor and Purchaser— Pur- 
chasers, Rights op 

[B. L. R., Sup. VoL, 54 
10 W . R„ 311 

INFANTICIDE. 

Infanticide Act, VIII of 1870, s. 

2 . — Buies made by Local Government, North- West- 
ern Provinces , Buie VI. — Act XVI of 1873 , s. 8 , 
cl (3). — departures of women of pi oclaimed fami- 
lies from their homes — Omission to report such de- 
partures — Although Rule VI of the Rules framed 
by the Government of the North-Western Provinces 


INFANTICIDE.— Infanticide Act, VIII of 

1870, s. 2 — continued . 

under Act VIII of 1870 (Infanticide Act), section 2, 
declares it to be the duty of the village chaukidar to 
report on the occasion of his periodical visit to the 
police station, not only the occunence, among pro- 
claimed families in the village, of births, of the 
deaths of infants, and of the removal of pregnant 
women to other villages, but also “other deaths, le- 
movals, and arrivals,” this last duty is not cast upon 
him by the provisions of the Infanticide Act itself; 
for Rule VI is not on this point consistent with the 
Act Held > therefore, that a chaukidar who had omit- 
ted to leport the departure of a woman of a proclaim- 
ed family fiom her home was not guilty of au offence 
under the Infanticide Act. Held also, that the heads 
of pi oclaimed families are not bound by any of the 
rules fiamed undei the Infanticide Act to give in- 
formation to the chaukidar legardmg the depaituie 
of the women of tlieir families ^Empress v Bhu- 
pal .... I. L. R., 6 All., 380 

INFANT. 

See Cases under Guardian 

See Cases under Minor 

See Pauper Suit — Suits. 

[11 B. L. R., 373 
I. L.E,3Mad„3 

Liability of, for debts of ances- 
tral business earned on by guardian. 

See Hindu Law — Joint Family — Debts 
and Joint Family Business 

[I V L. R., 3 Calc., 738 

INFANT MARRIAGES. 

See Hindu Law— Marriage— Ineant 
Marriage, Theory oe 

[I. L. R , 1 Cale , 280 

INFORMATION OF COMMISSION OF 

OFFENCE. 

See Abetment . . 4 B. L. R., A. Cr., 7 

See Cases under Criminal Procedure Code 
1882, s. 45 (1872, s 90) 

See Penal Code, s. 217. 

[I. L. R., I Mad , 26(? 

See Remand— Criminal Cases 

[9 B. L. R , Ap., 31 

X. Duty of Village Munsif. — The 

Village Munsif is bound to repoit the commission of 
all offences committed in bis village to such person 
and in such manner as may be most likely to be 
effectual for the apprehension of the offenders 
Anonymous .... 3 Mad., Ap., 31 

2 , Duty of karnam of village.— 

The karnam of a village is not bound to report the 
commission of offences other than those specified m 
section 138 of the Crimmal Pioceduie Code Anony- 
ms 3 Mad., Ap., 31 
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INFORMATION OF COMMISSION OF 

OFFENCE — continued, 

S. Obligation to give informa- 

tion. — Penal Code, s 176 — Section 176 of the Penal 
Code applies to persons upon whom an obligation is 
imposed by law to furnish certain information to pub- 
lic servants, and the penalty which the law provides 
is intended to apply to parties who commit an in- 
tentional breach of such obligation. In the matter 
OP PHOOIi CHUND BbOJOBASSEE 

[16 W. R., Cr.„ 35 

Isr the mattee op the petition op Luchmun 
Pebshad Goego . 18 W. R,, Cr, 9 22 

4. Presumption of knowledge 

of offence. — Penctl Code, s . 176. — Refusal to join 
tn offence . — The refusal of a person to jornma dacoity 
does not imply a knowledge on his part of the com- 
mission of that offence, or render him liable to punish- 
ment under section 1*76 of the Penal Code for inten- 
tional omission to give notice or 'information for the 
purpose of pi eventing the commission of an offence. 
Qijeen v. Bahai Mundul . 7 W. R. 9 Cr. 9 29 

5 . Omission to report offence. — 

Penal Code , ss . 118,176 . — Criminal Piocedure Code, 
1861, $. 138 — Held , that the prisonei could not be 
punished under section 118 of the Penal Code, as 
there was no omission of an act which he v as bound 
to perform which facilitated the commission of an 
offence ; hut that he should he convicted undei sec- 
tion 176, Penal Code, as he was hound to repoit the 
offence under section 138, Act XXV of 1861, after he 
was informed of it. Government v. Keseee 

[I Agra, Cr. 5 37 

6. - Criminal Proce- 

dure Code, 1882 , ss 87, 88 — Penal Code, s 176 — 
Omission to give information to police — Procla- 
mation of offender — Presumption — Omnia presu- 
muntur rite esse acta — Application of maxim . — 
X was convicted, under section 176 of the Penal 
Code, of having intentionally omitted to mfoim the 
police of the piesence of V , apioclaimed offender, at 
a certam village. It was presumed by the Couit that 
V. was a pioclaimed offender because it was proved 
that the propeity of V. had been attached under the 
provisions of section 88 of the Code of Criminal Pro- 
cedure, 1882 Eeld that the prosecutor was hound 
to prove the fact of pioclamation. A peison legally 
bound to give information to the police of the presence 
"of a proclaimed offender at a certain place ought not 
to he prosecuted for omitting to give such informa- 
tion where the police are already aware of the fact 
In be Pandya . . I. Ii. R 9 7 Mad., 436 

7. Omitting to report a sudden, 

•unnatural, or suspicious death,— Penal Code 
(Act XL V of 1860), ss. 176, 201.— Criminal Proce- 
dure Code (Act X of 1882), s 45.— Before an ac- 
cused can be convicted of an offence under section 
261 of the Penal Code, it must be proved that an 
offence, the evidence of which he is chaiged with 
causmg to disappear, has actually been committed, 
and also that the accused knew or had information 
sufficient to lead him to believe that the offence had 
been committed, j Empress of India y. Abdul Kadir , 


INFORMATION OF COMMISSION OF 
OFFENCE. — Omitting to report a sud- 
den, unnatural, or suspicious death— con- 
tinued. 

I L.R, 3 All, 279 , followed Eeld (per Prinsep 
and Macphekson, JJ) — -It is not necessary, in order 
to suppoit a conviction under section 176 of the 
Penal Code against a person falling withm the 
provisions of section 45 of the Ciimmal Procedure 
Code, for not giving information of an occuirence 
falling under clause (cl) of that section, to show that 
the death actually occurred on his land, when the cir- 
cumstances disclosed show that a body has been found 
under circumstances denoting that the death was 
sudden, unnatural, or suspicious , the finding of the 
body being a fact from which a Court might reason- 
ably infer, in the absence of evidence to the conti ary, 
that the death took place there Eeld (per Mitteb, 
J ) — It is necessary, to secure a conviction m the latter 
case, to piove that the death took place or occurred 
in the village or on the land of the accused, and the 
finding of a body theie does not of itself affoid that 
proof. Maturi Misses v. Queen Empress 

[I. L. R., 11 Calc., 619 

8. Conviction of giving false in- 

formation.— Penal Code, s 203 — To justify a con- 
viction foi giving false information with lespect to an 
offence undei section 203 of the Penal Code, it must he 
pioved, not only that the person charged had leason 
to believe that an offence had been committed, hut 
that the offence had actually been committed, and that 
the accused knew oi had reason to believe that the 
offence had been actually committed Queen v 
Joynabain Patro . . 20 W. R., Ci\, 66 

INFRINGEMENT OF RIGHT. 

See Cases under Damages — Suits por 
Damages — Torts 

[3 B. L. R., A. C., 276 

INHERITANCE. 

See Cases under Hindu Law — Inherit- 
ance 

See Hindu Law— Marriage — Validity 
or otherwise op Marriage 

[I. L. R„ 1 Bom., 97 

See Hindu Law— Partition— Requi- 
sites por Partition 

[LL R., 1 Mac!., 312 

See Cases under Hindu Law— Steidhan 
—Description and Devolution op 
Stbidhan. 

See Cases under Hindu Law — Widow 
—Interest in Estate op Husband— 
— By Inheritance. 

[2 B. L. R., A. C., 199 

See Cases under Mahomedan Law — In- 
heritance. 

Forfeiture of — 

See Cases under Hindu Law— Inherit- 
ance — Divesting op— Exclusion prom 

AND FORFEITURE OP INHERITANCE, 
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IITHEBITAK*C!E — continued 

See Cases under Hindu Law — Widow 
— Disqualifications. 


USTJUITCTIOK*. 

Col 

1 Under Civil Procedure Codes . 2601 

2 Special Cases .... 2607 

( a ) Alienation by Widow . 2607 

( b ) Breach oe Agreement . . 2608 

(c) Collection of Bents . . 2608 

( d ) Digging Well . . 2609 

( e ) Execution of Decree . . 2609 

** (;£) Intrusion upon Office . 2610 

(#) Nuisance . . . 2610 


( lb ) Obstruction to Rights of 
Property — (Light and Air 
— Water-Eight of Way) . 2614 
(t) Public Officers with Statu- 
tory Powers . . . 2618 

( j ) Trade Mark .... 2621 

3 Disobedience of Order for Injunc- 
tion. . * 2621 

See Administration 

[1 Xnd. Jur., NT. S., 9 
See Damages— Suits for Damages — 
Torts . 5 B. L. B„ Ap. } 4 

* [11 W. B., 143 

See Damages— Measure and v Assessment 
of Damages— Torts 6 Mad., 112 
See Landlord and Tenant— Buildings 
on Land, Eight to remove Cor., 117 
See Limitation Act, 1877, s 15 

* [I. L. R., 5 Bom , 29 
I. L. R., 8 Mad., 229 

— . to restrain marriage pending 

suit. 

See Hindu Law— Marriage— Restraint 
of or Dissolution of Marriage 

[I. L. R., 1 All., 349 
See Railway Company 

[10 B. B. R., 341 

to restrain power of sale. 

See Mortgage — Power of Sale. 

. [I. In R., 2 Bom., 252 

1 UNDER CIVIL PROCEDURE CODES 

L Interim injunction.— Prin - 

ciples on which it is gi anted. — The Court, m gi ant- 
ing an ad interim injunction, will first see that there 
is a bond fide contention between the parties, and 
then on which side, in the event of obtaining a suc- 
cessful result to the suit, will be the balance of in- 
convenience if the injunction do not issue, bearing m 
mind the principle of retaining immoveable property 
m statu quo On those principles an injunction was 
granted to restrain the defendants from “selling, 
alienating, or otherwise disposing of ” ceitam houses, 
the subject of a suit, in which the plaintiff, claiming 
undei the will of his father, sought to set aside pio- 


IN JUNCTION— continued 

1. UNDER CIVIL PROCEDURE CODES— 

continued . 

Interim injunction— continued. 

ceedmgs m execution taken by an executor (under 
whom the defendants claimed) after the death, but 
before the grant of piobate of the will of the de- 
ceased, and by which proceedings the executor had 
seized the houses m satisfaction of his own debt. 
Gomes v Carter 1 Ind. Jur., IN. S., 411 

2. Power to mate order for in- 

junction. — Civil Procedure Code , 1859, s 92 . — 
Court m which suit is pending — Jurisdiction . — • 
Where a Couit has no junsdiction to make an order, 
it can have no jurisdiction to modify such ordei. It 
was not lawful foi a District Couit, under section 92 
of Act VIII of 1859, to issue an injunction to stay 
waste, &c , or to appoint a receiver or manager, m 
respect of piopeity m dispute, m a suit pending m a 
subordinate Couit. The District Judge might with- 
diaw the suit fiom the subordinate Court to the Dis- 
tnct Court under section 6 of the Code, and then 
make ordei s m accordance with the terms of section 
92. Semble, — A Court having jurisdiction to make 
orders under section 92 had no right to make such 
orders without some evidence that the property in 
dispute in the suit was in dangei of being wasted, 
damaged, or alienated by any party to the suit. 
Dhundiram Santukram v Chanda Nabai 

[2 Bom., 103 : 2nd Ed., 98 

3. - — Civil Procedure 

Code , 1859, s 92. — Section 92, Act VIII of 1859, ap- 
plies to a case where it is shown to tlio satisfaction of 
the Court that the defendant m possession is likely 
to endamage or make away with a»y property in dis- 
pute in the suit, and empowers the Court m such a 
case to issue an injunction to the defendant to refiam 
from the particular act complained of, and, m case 
of necessity, to appoint a receiver or manager of so 
much of the pioperty only as is in dispute. Joy- 
NARAIN GEEREE V . ShIBPERSHAD GEEREE 

[6 W. B., Mis., 1 

4. Civil Procedure 

Code , 1859 , s 92 — Ground for granting injunction. 
— The powei given to the Civil Court by section 92, 
Act VIII, 1859, of issuing injunctions and appoint- 
ing a receiver pendente Ute , was intended to be exer- 
cised only m cases where pioperty, which it was es- 
sential should be kept in its existing condition, was 
m danger of being destroyed, damaged, or put beyond 
the power of the Court. Mun Mohinee Dassee v. 
Ichamoye Dassee . . ,13 W. B., 60 

5. — Pscpression of in~ 

tention to take attached property — Gtound for 
granting injunction —In a suit to recover a specific 
sum of money which had been attached fsy the 
Magistrate, where defendant expressed his intention 
to take the money for the purpose of investing it in 
trade, — Held that defendant's admission was suffi- 
cient evidence to show that the money was m danger 
of being alienated within the meanmg of section 92 
of the Code of Civil Procedure. Goluok Chunder 
Gooho Mohim Chunder Ghosk . 13 W. B>,95 
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USrjXTNOTION—eoiiii»ued 

1. UNDER CIVIL PROCEDURE CODES — 
continued 

Power to make order for injunction— 

continued 

8. — * — Injunction as to 

property, Duration of — Receiver — The power of a 
Coart to attach propeity and to appoint a receiver 
extends only to the hettei management 01 custody of 
any piopeity which is m dispute, and ceases when 
the suit comes to an end An injunction m respect 
of property cannot he maintained after a claim is 
dismissed, or pending an appeal. Moheooddeen 
v Ahmed Hossein . . .MW. B., 384 

7. — An injunction could 

not he issued under section 92, Code of Civil Proce- 
dure, on a mere allegation that the defendant wished 
to realise debts by bringing actions m Court, without 
pioof of an intention of waste, damage, or alien- 
ation, FrossunoMoyeeDossee v Wooma Moyee 
Dasseb # . . . . 14 W. R„ 409 

8. Grant of injunction.— Stay of 

proceedings m mofussil against Court Receiver — 
Injunction gianted by the Court to lestram proceed- 
ings m the mofussil against the Court Receiver 
Beer Chund Gossai v. Hogg* . . Cor., 56 

9. Stay of sale — 

The plaintiffs, who weie in possession of certain 
premises, bi ought a suit to restrain the defendant 
from selling a share m them which ho had attached 
m execution of a decree upon a mortgage to him of 
that share, and to set aside the deed of mortgage. 
According to the plaintiffs 5 case, they (the plaintiffs) 
were m possession under a decree ot Court obtained 
upon a mortgage r executed to them by the executor 
of the will of the last proprietor under a powei con- 
tained in the will, and the mortgagors to the defend- 
ant, who weie the brother and the son of the testa- 
tor, had no interest m the propeity at the time of 
their mortgage to the defendant The plaintiffs 
applied for an ad interim injunction, and the Court 
granted the application Ruplal Khettry v Ma- 
hima Chandra Roy . . 5 B. L. B., 254 

Sreenarain Chuokerbutty v Miller 

[5 B. Ii. B., 254, note 

10. Rest raining 

execution of decree . — Family dwelling -house — Suit 
for partition — A obtained a decree against JB and 
otheis (Hindus), on a title of purchase from them, 
for possession of an undivided moiety of a dwelling- 
house, to the remaining moiety of which C (a Hindu) 
alleged he was jointly entitled, and that he and lift 
family were m possession On A *& proceeding to 
obtain execution of his deciee, C bi ought a suit, 
alleging that A had obtained no title under his 
purchase, and praying fop partition of the property 
On application for an interim injunction to lestram 
A from executing his decree pending the partition 
suit, the Court granted the application Anant- 
nath Dey v Mackintosh 6 B, Xi. B,, 571 

IX. Stay of execution of decree. 

— Civil Procedure Code, 1859, & 92. — The purchaser 


mjJJnSOTION^conirnited. 

1 UNDER CIVIL PROCEDURE CODES— 
continued . 

Stay of execution of decree— continued. 

of a share of a decree who has failed m the endea- 
vour to get the Court executing it to put him upon 
e the recoid for the purpose of obtaining the benefit of 
the deciee, has no right to an injunction to prevent 
the decree-holder from executing the whole decree 
without regard to the sale, even if the purchase is 
made on behalf of the judgment-debtor , he could only 
get a right to an injunction of the kind if the sale 
amounted to a release from the deciee-holdei to th^, 
judgment-debtor from his liability under ^he deciee. 
Rohimunnissa v Leakut Ali Khan 

[22 W. B., 506 

12. Stay of sale in execution of 

decree.— Civil Procedure Code, £859, s . 92. — 
Certain immoveable propeity was attached in execu- 
tion of a decree obtained by L against IV. A claim 
was thereupon put xn by S , but his claim was 
refused, and he hi ought a suit as provided by section 
246, Act VIII of 1859, against L . to establish his 
right, and applied for and obtained an injunction 
nuclei section 92 restraining L from proceeding to 
execute his decree against the propeity m dispute 
IV was subsequently made a party to the suit under 

| section 73 of Act VIII of 1859 From the ordei 
granting the injunction L appealed to the High 
Court Field that this was not a proper case for 
the issue of an injunction undei section 92 There 
was nothing to show that the property in dispute was 
in danger of being wasted, damaged, or alienated 
by L , nor was the pioperty m his possession. The 
proper course would have been for S. to have applied 
by petition for a postponement of the sale, the attach- 
ment continuing. The Court ordered the injunc- 
tion to be dissolved, and that an older should he 
entered on the execution proceedings staying the sale 
pending Sis suit, leaving it open to L , m case there 
should be undue delay, to make application to the 
Couit for an immediate sale. Lutchmeput Singh 
v. Secretary oe State 

[11 B. L. R., Ap., 28: 20 W. R., 11 

See Doorga Churn Chatterjee v Ashutosh 
Dutt . . , . 24 W. R., 70 

13. Civil Procedure 

Code, 1882, ss 492, 494 — > Temporary injunction — 
Practice — Notice to opposite party — Where a Court 
made an ordei granting a temporary injunction under 
section 492 of the Civil Piocedure Code, without 
dnectmg notice of the application for injunction to 
be issued to the othei side, and its oidei directing 
stay of sale of propeity m execution was passed ex 
parte, without the other side being given an oppoi- 
tumty to show cause, — Held that the order was irre- 
gular Wheie ancestral property was attached in 
execution of a decree, and a son of the judgment- 
debtor instituted a suit to establish his right to the 
property and made an application for a tempoiary 
injunction directing stay of sale pending the decision 
of the suit, — Field that, inasmuch as what was ad- 
vertised to be sold was the lights and interests of the 
plaintiff 5 s father m the property, and it could not be 
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INJUNCTION — continued 

1 UNDER CIVIL PROCEDURE CODES— 
continued 

Stay of sale m execution of decree— cow- 
tinned 

said that the property was being “ wiongfully sold m 
execution of a deciee,'' and the apphcation on the 
face of it disclosed no sufficient giound to warrant 
an order under section 492 of the Civil Procedure 
Code being made as prayed, thetempoiary injunction 
ought not to have been granted. Amolak Ram v 
Sahib Singh . I. L. R., 7 All , 550 

14. ? Injunction in one suit pend- 

ing appeal m another suit. — Inteum injunc- 
tion — Civil Procedure Code\ Act XIV of 1882, 
ss 492, 546 — A bi ought a suit and obtained a deciee 
against B on a mortgage-bond m the Court of a 
Subordinate Judge, which decree was confiimod by 
the High Court on appeal A, then applied for exe- 
cution In the execution proceedings the sons of B. 
intervened claiming a poition of the propeities at- 
tached , this claim was dismissed, and the sons of £ 
brought a regular suit before the same Subordinate 
Judge to have their rights to the property declared, 
and obtained an interim injunction restraining A 
from executing his decree pending the decision of 
their suit. This suit was dismissed, and the sons of 
B. appealed to the High Court A. again applied 
for execution of his mortgage-decree, whereupon the 
sons of B applied for a further injunction restrain- 
ing A fiom executing his deciee pending theii ap- 
peal to the High Court . this application was granted. 
Me/d that the Subordinate Judge had no right to 
restrain the deciee-holder from executing his decree, 
merely on the possibility of the Appellate Court re- 
versing Ins decision Gossain Money Puree v 
Guru Pershab Singh . I. L. R., 11 Calc., 140 

15 . Injunction to stay sale 

pending suit to establish, title.— Civil Proce- 
dure Code, 1882, s 492 — Civil Procedure Code , 
1859, s 92 — Superintendence of Sigh Court undei 
s 622, Civil Procedure Code , 1882 — A claim by £ 
to certain property which had been attached by B. m 
the course of execution proceedings in the Court of 
the First Subordinate Judge of Dacca having been 
rejected, B instituted a suit m the Court of the 
Second Subordinate Judge to establish his title to the 
property *In that suit he applied to the Court m 
which his suit was brought for an injunction under 
section 492 of the Civil Procedure Code to stay the 
sale of the property attached by B . m the execution 
proceedings, hut that apphcation was rejected, and 
j 8, thereupon applied for and obtained from the Court 
of the First Subordinate Judge an order staying the 
sale of the attached property until the hearing *of 
the suit brought by him to establish his right to it. 
Meld, m an application under section 622 of the Code 
to set the laitei older aside, that section 492 of the 
Code of 1SS2 has, and v as intended to have, a wider 
application than section 92 of Act VIII of 1859 had, 
and pi ovules a lemedj where piopertv i& “m danger 
of being wiongfullj sold,” if the circumstances 
justified it, an order could have been obtained 
under that section fiom the Court of the Second 


INTJU3NCTI01N — continued , 

1 UNDER CIVIL PROCEDURE CODES— 
continued 

Injunction to stay sale pending suit to 
establish title — continued . 

Subordinate Judge to stay the sale Theie being 
this alteiationm the law, and such a lemedy provided, 
and no express provision m the Code for stay of 
execution by a Court executing a decree on the ap- 
plication of a third party, the ordei of the First Suh- 
oidmate Judge was made without jurisdiction, and 
should be set aside In the matter of the peti- 
tion op Brojenbra Kumar Rai Chowbhuri. 
Brojenbra Kumar Rai Chowdhuri v Ruplalb 
Doss . . . I. L. R., 12 Calc., 515 

16. Contradictory affidavits. — 

Irrepai able injui y — Letters Patent , 1862 and 1865 
— Civil Piocednre Code , 1859, si 92 and 94 — 
Appealable order — The plaintiffs being in posses- 
sion of a ceitam mud dock used loi docking and 
repairing vessels, and being tlueatened by the defend- 
ants with a suit to eject them theiefrom, sued for 
specific performance of an alleged agreement between 
themselves and the defendants, undei which they 
were, on certain terms, entitled to the use and occu- 
pation of the dock until the repairs of two of their 
vessels were completed, and for an injunction to 
restrain the defendants from ejecting them until the 
completion of the repairs In support of an applica- 
tion for an interim injunction to l os tram the defend- 
ants from taking proceedings to eject the plaintiffs 
until their suit had been heard, the affidavits of the 
plaintiffs stated that on the faith of the agreement 
one of their steamers had been docked and taken to 
pieces , that the repairs could not ho finished foi a 
consideiable time, and that the vessel could not be 
removed from the dock without gieat loss and n re- 
parable mjuiy to them The affidavits of the defend- 
ants denied the making of the agieeinents alleged by 
the plaintiffs, and set forth another agreement, under 
which they alleged the plaintiffs had been m posses- 
sion of the dock, and which agi eement having come 
to an end they were entitled to eject the plaintiffs ; 
they did not deny the loss to the plaintiffs which 
would be the result of moving the vessel before the 
repairs were completed, nor did they allege any delay 
m making the repans, but they submitted that such 
loss would be the consequence of the plaintiffs' own 
act in docking their vessel without any final agi ee- 
ment having been come to between the parties The 
dock was situated m the district of Hooglily, and the 
defendants' suit for possession, unless tiansf erred to 
the High Court, would be tried m tbe Hooglily 
Court There were facts which, m the opinion 
of the Court, went to show that the plaintiffs had 
acted bond fide. Meld (per Markby, J), on the 
above facts, that inasmuch as the plaintiffs' state- 
ments, if true, raised a fair and substantial question 
for decision as to the rights of the parties, and look- 
ing to the inconvenience of allowing the same matter 
to be litigated simultaneously in different Courts 
between the same parties, the plaintiffs were entitled 
to an interim injunction restraining the defendants 
from bringing their suit until the plaintiffs' suit was 
heard Semble , — An interim injunction may issue 
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IK JTTK CTIOJS —continued. 

1. UNDER CIVIL PROCEDURE CODES- 
contmued. 

Contradictory aflfida vits— conti med . 
although there is a conti adiction on the facts On 
appeal the Court was of opinion that, under the cir- 
cumstances, there was an equity which entitled the 
plaintiffs to be kept m quiet and undisturbed posses- 
sion of the dock until the repans were completed, 
and confirmed the order for an interim injunction, 
but modified it by restraining the defendants not 
from bringing their suit, but merely from executing 
any decree they might obtain therein until the plain- 
tiffs should have had a reasonable time to complete 
the repairs of their vessel- Although by the Letters 
Patent of 1865, the provisions of Act VIII of 1859 
were not expressly made applicable to the High 
Court, as was done by the Letters Patent of 1862, — 
semble, — the older granting the injunction was an 
order undei section 92, Act VIII of 1859, and there- 
fore an appeal lay under section 94- Moran v. 
River Steam Navigation Company 

[14 E. L. R., 352 

17. Suit for specific perform- 

ance of agreement to give in marriage.— 

Civil JProcedu} e Code, 1859 , ss 92, 98 — Sections 
92 and 93 of Act VIII of 1859 are not applicable to a 
suit for specific performance of a contract to give m 
marriage, and the Couit will not grant an interim 
injunction to le&tram the defendant from making 
another mamage with a thud person In the 

MATTER OP GUNPUT NaRAIN SlNGH 

[I. li. R., 1 Calc., 74 

S. C. Gttnput Naeain Singh v . Rajun Kooer 
r [24 W. R„ 207 

2. SPECIAL CASES. 

(a) Alienation by Widow 

18. Interim injunction, Grounds 

for continuing to hearing. — Consent of next 
reversioner — Rights of remote reversioners — A 
Hindu died, leaving a widow and also leaving A , his 
immediate reversionaiy heir, and B and C , more 
remote reversionary heirs. The widow obtained a 
certificate to collect debts, but such certificate did not 
empower her to deal with Government securities D. 
instituted a suit against the widow on a promissory 
note alleged to have been executed m his favoui by 
her late husband, and obtained a decree. A. then in- 
stituted a suit against the widow and D. to have the 
decree set aside on the ground of fraud and collusion 
This suit was compiomised by A's surrendering 
up his reversionary interest to the widow for a consi- 
deration. JB. and C now sued the widow and D and 
A for the purpose of having the first-mentioned 
decree set aside, for a declaration that the decree 
on the compromise was inoperative to establish or 
confirm the fraudulent decree, or to enlarge the 
powers of the widow to deal with the Government 
securities, and obtained an interim injunction. Held 
that, apart from the question as to whether an aliena- 
tion by a widow and next reversioner without the 
consent of subsequent reversioners is binding on them, 


IKJUKCTIOK — continued. 

2. SPECIAL CASES — continued . 

(a) Alienation by Widow —continued. 

Interim injunction. Grounds for conti- 
nuing to Hearing— continued. 

which question the Court was prepaied to answer m 
the negative, it would, under the cncumstances of the 
case, be an abuse of the disci etion of the Court not to 
continue the injunction uutil the heaung, when the 
truth or falsity of the chaiges made by the plaintiffs 
could be investigated on oral evidence Gopeenath 
Mogkerjee v, Rally Doss Mullick 

[I. L. R., XO^Calc., 223 

(5) Breach op Agreement. 

19 . — - Association of artizans for 

acquisition of gam. — Registration of associa- 
tion, — Illegal agreement — Where more than twenty 
artizans signed an agreement, whereby they con- 
stituted themselves an association for the purpose 
of enhancing the pi ice of their work by bringing 
all the business of the tiade into one shop, and divid- 
ing the prices of the work done amongst the members 
according to then skill, hut which association was not 
registered as a company under Act X of 1866, — Held 
that the Court could not grant an injunction to 
restrain the breach of such agreement Bhikaji 
Sabaji v, Bapu Saju . I, L, R, 1 Eom , 550 

20. Agreement for a charter- 

party. — Interim injunction — ! Threatened breach of 
charter-party — Where a chaiter-party has been 
actually completed, the Court will, by injunction, 
prevent an employment of the ship inconsistent with 
the terms of the charter-paity ; but where there 
is only an agreement for a chaiter-party, no such in- 
junction will be granted. Abdttl Allarakhi v. 
Abdul Bacha . . I. L. R., 6 Bom , 5 

21. Restraining partner from 

excluding co-partner from partnership. — 
Injunction granted to lestram a paitner from exclud- 
ing Ins co-partner from the partneiship business and 
fiom doing any act to prevent its being carried on ac- 
coidmg to the articles Vxrdachella Nattan v. 
Ramaswami Nayakan . . 1 Mad., 341 

22. — Restraining co-sharer from 

cultivating indigo without consent.— Agree- 
ment not to grow indigo — The Court refused to issue 
an injunction commanding a co-sharer m a certain 
village not to cultivate the ljmali land thereof with- 
out the consent of his co-sliareis, oi until the separa- 
tion of his share by a butwarrah, because of alleged 
interference with the rights of the said co-sharers j 
holding that the remedy lay m an action for damages. 
Crowdy v Indee Roy . 18 W. R., 408 

(c) Collection op Rents. 

23 . Suit to restrain collection of 

rents. — j Damage, Proof of — An injunction to re- 
strain the defendant from collecting, without any 
title, from the ryots of the plaintiff’s estate, two 
annas rent over and above the full sixteen annas 
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2, SPECIAL CASES — continued 
( e ) Collection op Rents —continued 

Suit to restrain collection of rents — con- 
tinued 

in the mpee, may he gi anted without proof of actual 
damage Nadir jumma Chowdhry v Ram Chun- 
ber Surma . . . W. R., 1864, 362 

(d) Digging Well. 

^ Restraining the digging of a 

Well, — Zemindfar — Talookdar — The digging of a 
well by a talookdar intei mediate between the zemin- 
dar and the ryots is not an act of waste to lestram 
which the Court will issue an injunction Mug-nee - 
ram Chowdhry v. Gunesh Dutt Singh 

[W. R., 1864, 275 

(e) Execution op Decree. 

25. Stay of execution of decree. 

— Court of co-ordinate jurisdiction — Specific Be- 
lief Act (I of 1877)* An injunction did not, under the 
law as it stood before the Specific Relief Act, 1877, 
he against the decree-holdei, by assignment or other- 
wise, to restrain him from executing a decree granted 
to him by a Couit exercising co-ordinate jurisdiction 
with the Court m which the injunction was applied 
for, on the ground that the proceedings by which the 
decree was obtained against the person applying for 
the injunction were altogether illegal The cases 
in which injunctions were granted by the Couits of 
Chancery in England against proceedings m other 
Courts, rested upon the assumption that the lights of 
the parties could not be enquired into, except through 
the Courts of Chancery, and are, therefore, not appli- 
cable to India Injunctions to stay proceedings 
under the Specific Relief Act can only be granted m 
cases where the Couit m which the proceedings aie 
to be stayed is suboidmate to that in which the in- 
junction is sought Dhuronidhur Sen v, Agra 
Bank . I. L. R., 4 Calc., 380 : 2 C. I*. R., 283 ; 

[3 C. I*. R., 421 

26. — Restraining decree-holder 

from executing decree improperly or ille- 
gally obtained. — Order substituting judgment- 
debtor — Sale or transfer of dena-powna — A , the 
proprietor of an mdigo concern, which comprised a 
patni taluq, after moitgagmg the entire concern to 
B., allowed the patni taluq to be sold for arrears of 
rent under Regulation YIII of 1819, C. 3 the darpat- 
mdar of the taluq, whose rights were thus extin- 
guished, then sued and obtained a decree for damages 
against A After C. had obtained this decree against 
A ., A. sold his equity of redemption m the entire 
mortgaged concern to B ., and by this sale all the 
dena and powna, or liabilities and outstandings of the 
concern, were transferred frdm A to B. C then, 
after notice to B., obtamed an older by which B 
was made the judgment-debtor m the place of A. 
JB. took no proceedings withm one year to set aside 
this order ; but, after the lapse of thiee years, upon 


IN JUH CTION — continued 

2. SPECIAL CASE S — continued, 

( e ) Execution op Decree — continued 

Restraining decree-holder from execut- 
ing decree improperly or illegally ob- 
tamed — con tinned . 

C. attempting to execute his decree, instituted the 
present suit to set aside the order, and for an injunc- 
tion to lestram B. from executing the decree against 
him Beld> 1st , that the purchase by B. of the 
dena-powna of the mdigo concern of •which A . had 
been the propnetoi, did not make B liable to pay the 
amount, for which C had obtained a deciee against 
A , as damages for the extinguishment of his darpatm 
right, 2nd y that the Older substituting B for A m 
the suit for damages was illegal , 3rd , that although 
B was haired by limitation from suing to set aside 
that order, he was entitled to an injunction lestram- 
mg C personally from executing the decree against 
him. Dhuronidhur Sen v. Agra Bank 

[I. Ii, R., 5 Calc., 86 : 4 C. L. R., 434 

(/) Intrusion upon Oppice. 

27. Office of vatandar joshi.— - 

Damages against intruder into office, — Receipt by 
another of fees properly due to vatandar joshi 
The vatandar josbi of a village has the right to 
recover pecuniary damages from a person who has 
intruded upon his office and received fees propeily 
payable to him, hut the Court will not grant any 
injunction against such intrude! which would have 
the effect of forcing upon any section of the commu- 
nity the services of a pnest whom they are unwilling 
to recognise, and foi bidding them to employ a priest 
whose ministrations they desire Raja valad Shi- 
vapa v Krishnabhat . I. Ij, R., 3 Bom., 232 

( g ) Nuisance. 

28. Nuisance from cotton 

mill. — Noise.-— Smoke and fluff of mill — Damages . 
— Combination of injunction and damages — Speci- 
fic Relief Act (Z of 1877), — Delay — Acquiescence. 
— Right of revei sioners to sue — The plaintiffs were 
owners of the Grant Buildings situated at Colaba in 
Bombay The said buildings comprised two three- 
storeyed blocks known respectively as the eastern block 
and the western block. Each block consisted of four 
divisions, those m the eastern block being numbered 
respectively Nos 1, 2, 3, and 4, and those m the 
western block being numbered Nos. 5, 6, 7, and 8. 
Each block contained thirty-four sets of rooms The 
plaintiffs became owners of the Grant Buildings m 
1868, and had ever since defived a considei able income 
from the rooms by letting them as dwelling-rooms to 
Europeans at an average rent of R50 a month. TJie 
defendants were owners of an adjacent cotton mill 
known as the Nicol Mill, which was erected m 1873. 
Prior to 1873 the site of the mill was occupied by the 
buildings of the Hydraulic Press Company, which were 
erected m 1868 These premises were m 1873 pur- 
chased by the Nicol Press and Manufacturing Com- 
pany, who thereupon proceeded to build the Nicol 
Mill. On the 3rd August 1874, the erection of the 
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INJUNCTION— continued. 

2 SPECIAL CASES — continued . 

(g) Nuisance — continued . 

[Nuisance from cotton mill— continued 

null having then just commenced, the plaintiffs* 
solicitor wrote to the Secietaries of the Nicol Pi ess 
and Manufacturing Company as follows “ It is 
rumoured that it is intended fa carry on the business 
of spinning and weaving m the buddings now being 
erected. A business of this nature carried on so close 
to the Grant Buildings will render our clients 5 pro- 
perty comparatively valueless, and we are instructed 
to bring this fact to your notice and to say that the 
Bank will not permit any business of the kind to be 
carried on to the detriment of their property 55 To 
this letter the Company replied that the business of 
the Hydraulic Press Company had been previously 
carried on by that Company on the same site without 
m.y remonstrance either from the plaintiffs or from 
the occupants of the Grant Buildings ; that the value 
of the plaintiffs* propeity would be increased, not de- 
preciated, by the erection of the new mill , that the 
plaintiffs had been aware of the intention of the 
Nicol Company to convert the Hydiaulic Piess Com- 
pany's premises into a spinning and weaving mill, 
and that they should have entered their protest 
months before, that under the cncumstances the 
plaintiffs had no right to interfere in the working of 
the mill, and that the Nicol Company therefore 
intended to continue the erection of the building and 
to use it, when completed, for the purposes of the 
Company. The mill was completed and commenced 
working m June 1876, with 13,644 spindles, theie 
being room and engine-power sufficient for 40,000 
spindles and additional looms In March 1877, 
the number of spindles was increased to 19,832, 
which was the number m the mill at the date of suit. 
Since March 1874, the eastern block of the Grant 
Buildings had been closed and not offeied to tenants, 
the demand foi looms of that character having been 
only sufficient to fill the western block In 1878, 
however, the demand again mci eased and the eastern 
block was leopened and let to tenants, — Division 
No 1 being opened m Jammy 1878 and Division 
No 2 in March 1878, Division No 3 m November 
and Division No 4 m Decembei 1878. Complaints 
having been received from the tenants of these divi- 
sions of the nuisance arising from the Nicol Mill, the 
plaintiffs m December 1878 sent instructions to 
counsel to piepare a plamt against the Nicol Press 
and Manufacturmg Company On the 26th of that 
month, however, a resolution was passed to wind up 
the Company and the woiktng of the mill was discon- 
tinued In consequence of this no plamt was* pre- 
pared, hut the plaintiffs 5 sohcitoi sent a notice to the 
liquidators of the Company referring to what had 
taken place and warning them not to sell the mill 
without giving the purchaser notice of the plaintiffs 5 
intention to take proceedings against any person who 
should recommence to work the mill Advertise- 
ments to that effect were also published m the Eng- 
lish and native daily newspapers On the 9th August 

1880, hearing that the mill was to he put up to auc- 
tion, the plaintiffs sent to the liquidators a similar 
notice. On t)xe 25th August 1880, the defendants 5 
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(g) Nuisance —continued* 

[Nuisance from cotton mill — continued . 
mill was put up for sale and the notices were read 
out by the plaintiffs 5 solicitor. The defendants were 
present and heard the notice read The defendants 
purchased the property for R3, 61,000, and the sale 
was confirmed by the Court On the 1st January 
1881, the mill recommenced working, having been 
idle for two years On the 26th January 1881, a 
notice was sent to the defendants to dis contmuethE^ 
working of the mill on pain of a suij$. The defend- 
ants replied denying the nuisance and stating that 
any suit would be defended. The suit was filed on 
the 5th February 1881. The plaintiffs alleged a 
nuisance, especially to the tenants of the eastern 
block of the Giant Buildings, arising from the noise, 
smoke, and cotton fluff and smells issuing from the de- 
fendants 5 mill They complained that the said nui- 
sances would he much increased when the defendants 
carried out then intention of completing the number 
of spindles and looms for which the mill was built. 
They prayed foi an injunction and R1,000 damages. 
The defendants denied the alleged nuisance and con- 
tended that the plaintiffs weze debaired from the 
relief claimed At the time of the filing of the suit 
the only rooms m the Grant Buildings that 'were 
vacant were the following In the east block two 
rooms m Division No. 1, one room m Division No. 

3, and one room m Division No 4 In the west 
block five looms were vacant. The total net rental 
of the vacant rooms was R350 a month, and of the 
occupied rooms R2,410 Evidence was given that 
many tenants had vacated their rooms m the east 
block on account of the nuisance experienced from 
the mill, but that the demand foi rooms was so great 
that other tenants were found to fill the vacancies al- 
most as soon as they occurred. At the time of the 
hearing of the suit four rooms were vacant m the 
east block and none m the west block Between the 
date of the filing of the suit and the hearing, 
changes had been effected m the mill which deci eased 
the nuisance , — eg , new boilers were elected, smoke- 
less coal was used, scieens, steam-jets and baffie- 
plates weie mtioduced In ordei to dimmish the 
noise, double fixed windows weie put m on the north, 
side of the mill and the cog- wheeled geaung was 
bricked up At the heaiing it was contended — (l) 
that the mill was no nuisance, (2) that even if it 
was, the plaintiffs were debaned by their conduct 
fiom objecting, (3) that the plaintiffs being rever- 
sioners were not entitled to sue Held, on the evi- 
dence, that the plaintiffs were not debaned from suing 
by acquiescence or laches, but that the defendants 
and the pievious owneis of the mill had been at every 
stage acquainted with the plaintiffs 5 intention to 
resist the working of the mill if it proved to he a 
nuisance, (2) that the woikmg of the mill was a 
nuisance to the occupants of Divisions 2, 3, and 4 by 
reason of («) the noise and also by reason of the (6) 
smoke and cotton fluff issuing from the mill during 
the monsoon ; (3) that the only cause of action on 
which the plaintiffs could rely in support of their 
claim to an injunction was the diminution m the 
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2. SPECIAL CASES — continued 
(g) Nuisance — continued 
TTuisance from cotton mill — continued . 

value of their property owing to the working of the 
mill being a nuisance m respect of the four rooms 
vacant m Divisions Nos 2, 3, and 4, at the time of 
the filing of the suit, (4) that the efficacy of the 
changes and improvements made by the defendants 
after the filing of the suit for the purpose of dimi- 
nishing the nuisance complained of depended so much 
'’aaSsJ^ie good intention and constant peisonal care of 
the defendants ^nd their servants that it ought not 
to influence the question of injunction when once the 
nuisance was pioved to have existed, (5) that 
although (the plaintiffs being at the date of the suit 
entitled only to complain o± the nuisance as to four 
out of sixty-eight sets of looms) it might be said 
there was no material diminution of the value of the 
property arising from the nuisance, the Court m con- 
sidering the propriety of granting an injunction would 
have regard to the fact that the injunction, if grant- 
ed, would lender it unnecessary for the plaintiffs to 
bring an action m respect of all the other rooms m 
Divisions Nos. 2, 3, and 4 after giving the tenants 
notice to quit, and so prevent that multiplicity of 
suits on which an injunction is authorised by section 
54 of* the Specific Relief Act Under the special cir- 
eumstances of the case, the question whether an 
injunction should go, should be dealt with as if the 
plaintiffs had a light of action in respect of all the 
rooms m Divisions Nos 2, 3, and 4, (6) the only 
interest of the plaintiffs in the Grant Buddings being 
a personal interest and the only object of the plain- 
tiffs having been to secure the highest value for their 
property, and considering that, from the nature of the 
case, an injunction, such as the plaintiffs prayed for, 
would place the defendants entirely m the power of 
the plaintiffs, the relief given to the plaintiffs should 
assume the form of pecuniary compensation rathei 
than of an injunction, and directed further evidence to 
be taken as to the diminution m value of the plain- 
tiffs* property caused or likely to be caused by the 
nuisance so far as it affected Divisions Nos. 2, 3, and 
4 of the eastern block After taking further evi- 
dence, the Court considered that the case would be 
best dealt with by a combination of damages and in- 
junction ; and made an order for an injunction to 
issue against aoise, smoke, and cotton fluff so as to be 
a nuisance to the plaintiffs as owners or to their ten- 
ants for the time being of Divisions Nos. 2, 3, and 4. 
Such injunction not to issue m ease the defendants 
should pay to the plaintiffs the sum of 1140,000 before 
the expnation of a fortnight from the date of the de- 
cree In the event of the payment of the said sum 
to them, an injunction to issue restraining defendants 
from working the said mill otherwise than with 
closed double glass windows on the side next the 
Grant Buildings, and also restraining defendants from 
allowing any smoke or cotton fluff to issue so as 
cause such nuisance as aforesaid, with kbeity to 
plaintiffs to apply m case the noise be materially in- 
creased beyond what it is at present. On appeal, — 
Held per Bayley, C J. (Acting), and West, J., 
that admitting that money compensation was a right 
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form of relief, it should be compensation measured by 
tbe premises not owned but occupied by tbe plaintiffs ; 
m otbei words, tbe looms unlet It was only m re- 
spect of these that the plaintiffs were competent 
to sue, and they could not he entitled to compensa- 
tion on a more extensive gionnd It was only m re- 
spect of the rooms m question that the present suit 
and the decree therein could guard the defendants 
against furtkei actions An award of R40,000 to tbe 
plaintiffs could not prevent any tenant of tbe rooms 
affected by tbe nuisance fiom suing tbe defendants 
on tbe same grounds as wei e taken by tbe plaintiffs 
nr this suit. It would be umeasonable that the 
defendants should be made to pay as damages m 
hulk to persons not legally entitled what they might 
have to pay over again to those who are or may he 
entitled m detail For the damages ansmg to the 
plaintiffs on account of the rooms unlet at the insti- 
tution of the suit, R1,000 would afford sufficient com- 
pensation, and the sum awarded should be reduced to 
that amount. Tbe decree was varied accoidmgly, 
and a clause was also inserted distinctly providing 
against any increase of smoke, cotton fluff, or noise of 
machinery beyond what subsisted at the date of tbe 
deciee, and further providing that in case any inven- 
tion should be made by which the nuisance might 
easily be diminished, the decree was not to he deemed 
to prejudice the light, if any, the plaintiffs as owneis 
oi the tenants of the Grant Buildings possessed to re- 
quire tbe defendants to introduce such invention into 
the said mill so as to cause tbe least annoyance leason- 
ably possible Land Mortgage Bank oe India v 
Ahmedbhoy Hubibbhoy . I. L. R., 8 Bom., 35 


{h) Obstruction to Rights oe Property 

29. Public tank. Right to re- 

pair, — Long user —A tank for tbe use of tbe public 
having been dug by the ancestor of the plaintiffs 
with the leave of the owners of the village, stone 
steps and other pennanent improvemens to the tanks 
were constructed from time to time both by memheis 
of the family of the plaintiffs and by the ancestors of 
the defendants up to the year 1842, from which time 
till 1878 the conservancy and repairs of the tank 
were exclusively carried out by the members of the 
family of the plaintiffs Held that, whether or not 
they were entitled to exclude others from interfering 
with*the repairs of the steps made by then ancestors, 
jjbe plaintiffs were not entitled to an injunction pro- 
hibiting otheis from interfering with the general 
conservancy of the tank. Muttaya v. Sivaraman 

[I. Xi. R„ 6 Mad., 229 

30 . , , Bight and air. — Ancient 

lights . — Principles on which the Court grants in- 
junctions and assesses damages in the case of ob- 
struction of ancient lights. Effect of alteration of 
windows on plaintiff’s right. Lackersteen v. Ta- 
EUCKNATH PORAMANICK . . . Cor., 91 
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2 . SPECIAL CAS ES — conti med 

(A) Obstruction to Rights or Property 
— continued 

Light and axr —continued 

31 . Erection of build- 

mg$ — Obstruction to light and an — An injunction 
restraining the erection of buildings in Calcutta re- 
fused, a wall of 17 feet high at a distance of 20 feet 
not being such an obstruction as to call foi the ra- 
teifeience of the Court Motion refused without 
prejudice to action for damages. Barrow v Archer 

[Cor., 9 

32. - — Obstruction to 

light and air, — Door 9 Light admitted by — When 
the Court is ashed to interfere by injunction to 
restrain the obstruction of light and air to a dominant 
tenement, the question to be determined is, Is the ob- 
struction such as seriously to interfere with the com- 
fort or enjoyment of the owneis of the dominant 
tenement, or such as to cause a material injury to it — • 
an injury which cannot he completely compensated by 
damages ? English cases on the subject reviewed The 
Court will m such cases interfere, as well by mandatory 
as by preventive injunction, provided that in the cn- 
cumstances of the case there is nothing inequitable m 
putting m force the foimer remedy The Court will 
look not merely to the use to which looms, m a 
dwelling-house from which light is obstructed, are 
actually put at the time of the obstiuction, but also 
to the use to which they may he put for all leason- 
able purposes of occupation. It is immaterial whe- 
ther light is admitted through a window or a dooi. 
In case of obstruction, the owner of the dominant 
tenement is ift either case entitled to protection. 
Ratanot Haraiasji v, Edalji Harmasji 

[8 Bom., 181 

33. Obstruction to 

light and air — Mandatory injunction — Infringe- 
ment of right by neighbouring owners of buildings 
^-Damages,-— Where the plaintiff and the defendant, 
being owners iespectively of two adjoining houses 
and the verandahs immediately m front of those 
houses, agreed that they should keep the veiandahs 
open and not build upon them or divide them by a 
wall, — Held that the mere fact that the defendant, 
when re-building his house, built its new front wall 
in advance of the plaintiffs, thus encroaching on the 
defendant's own verandah m breach of the agree- 
ment, is not sufficient in itself to justify the Court m 
granting a mandatory injunction ordeung its removal. 
It should also be satisfied that the new wail so 
matenally interferes with the comfoit and con- 
venience of the plaintiff that the consequences of the 
breach of agreement cannot adequately he compen- 
sated by damages It should also satisfy itself whe- 
ther the plaintiff protested against the new wall being 
built whilst m course of erection, or quietly ac- 
quiesced m what the defendant was doing, and only 
objected when the wall was completed In the latter 
case the Court should only award damages Ran- 
gkhod Jamb ad as v. Ladlu Haribhai. Ladlu 
Haribhai t>, Ranchhod Jamb adas . 10 Bom., 95 


USTJUBrCTIOIT— continued. 

2 . SPECIAL CASES— continued. 

(h) Obstruction to Rights or Property 
— - continued . 

Light and air —continued* 

34. — Obstruction to 

light and air — Damages . — Injury not compensated 
for by damages — Demolition of house, — Execution of 
dec? ee — Ancient lights — Re-erection of his house by 
the defendant, notwithstanding notice from the plain- 
tiff, so as to darken some of the pnncipal rooms of 
the plaintiff's house, making them unfit foi occupation 
during the day without artificial light, is an 
which cannot be adequately rediessecWby an award of 
damages, and against which the Court will grant 
relief by issuing a mandatory injunction directing 
the defendant to pull down so much of the house as 
is necessary to stop the injury The probability 
of the defendant suffering a greater loss by the 
demolition of his house than the plaintiff, if his 
claim could he reduced to money, would suffer by being 
awarded a money compensation, is no ground for 
depriving the plaintiff of a mandatory injunction in 
his favour, except under special circumstances. To 
determine what demolition of the house is necessary, 
the Court executing the deciee was directed to 
employ a professional man agreed on by the parties 
if they could agree, or nominated by the Court if 
they could not. Jamnadas Shankarlal v Atma- 
ram Habjivan . . I. L. K., 2 Bom., 133 

35. — ■ Obstruction to 

light and air — Substantial injury . — Damages , — 
Acquiescence — Any act by which the control of light 
and air are taken out of the hands of the person 
entitled to them, or by which the access of light and 
air to the window of a dwelling-house is interfered 
with, is pnwia facie an injury of a serious character. 
Where the defendant, without leave or license, took 
possession of the plaintiff's window as completely as 
if he had blocked it up altogether, — Meld that no 
precedent wan anted the substitution of damager for 
an injunction m such a case against the plaintiff's 
will Nabdkishob Balgovan v Bhagubai Pean- 
valttbhdas . . I. L. R., 8 Bom., 95 

36. * Obstruction to 

light and air, — Attachment for infringement of 
junction — Opinions of surveyors — When an injunc- 
tion has been gi anted restiammg a pei^pn from inter- 
rupting the access of light and air to ceitam windows, 
and the Court consideis that the injunction has been in- 
fringed, an attachment will issue, even though the 
defendant has proceeded according to the advice of 
his surveyor and legal adviser m constructing the 
building complained of as a breach of the injunction. 
The Couit m such cases does not consider itself bound 
by the opinion of surveyors, hut will form its own 
judgment as to the probable effect of the structure 
complained of, Pranjtvandas Hurjivabdas v, 
Mayabaae Sadmaldas . . ,1 Bom., 148 

37 . Water. — Obstruction to right 

to flow of water — Substantial injury — In cases of 
obstruction of right to an uninterrupted flow of water, 
it must appear from the circumstances in evidence m 
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TN JTJ3ST CTIOIN — conti nued. 

2. SPECIAL CASES — continued. 

(h) Obstruction to Eights op Property 
— continued 

W ater — continued 

each case that the mterfeience or obstruction com- 
plained of is not a tuvial but a substantial injury 
m oidei to warrant relief by way of injunction 
PONNUSAWMI TAVER V. CORRECTOR OP MADURA 

[5 Mad. s e 

Kristna Ayyan v Venkatachebba Mudabi 
^ [7 Mad., 60 

where it wassfound that no right of the plaintiffs 
had been invaded, no damage had accrued, and no 
case of piospective damage had been made out, so 
that he was not entitled to an injunction 

38. Obstruction to 

flow of water — 'Erection of embanlcment — Requisite 
evidence to justify grant of injunction — In a suit 
for an injunction to compel defendant to reduce to its 
original dimensions an embankment which he had 
recently raised from a certain height to a gieatei 
height, on the ground that the effect of defendant's 
act had been, and would be, to injure plaintiff's land 
by preventing the passage of water which used to 
overflow that land, — J Weld that plaintiff was bound to 
establish not merely ,an injury, actual oi prospective, 
caused by the act complained of, but an injury caused 
by infraction of some right which plaintiff possessed, 
or by the omission of something which defendant was 
legally bound to do. Pran Kristo Boy v Horo 
Chunder Boy . . . . 10W. E., 435 

39 , Bight of way. — Ownership of 

soil — Suit for trespass , injunction , and to close 
doors — <?,, the owner of certain property, sold it m 
lots to different persons. The plaintiffs pui chased 
a portion of the property, and obtained from G a 
conveyance, m which the southern boundai y of the 
land purchased by them was stated to he “ the land 
of the said G out of which he has allowed a passage 
six feet bioad naming almost stiaight west and east, 
and terminating on another passage leading," &c , 
the deed continued, “ which two passages the said G. 
hath granted and allowed, and doth hereby giant 
and allow to" the plaintiffs, “their heirs, representa- 
tives, and assigns, and all other the purchaseis of the 
northern portion of the said piece of land, &c , to- 
gether also with the right of the two passages for 
ingress and egress hereinbefore mentioned " In a 
second deed conveying another pai cel of land to the 
plaintiffs, G said, with reference to the latter pas- 
sage, “ No one shall he able to throw sweepings or 
filth on the said road, or make it unclean , if any one 
does at any time act thus, you will deal with him 
according to the laws in force " The defendant had 
become possessed of part of the northern portion of the 
land sold by G , and be also owned, under a distinct 
title, a house abutting on the lane m dispute, hut 
having no doors opening into it. Shortly before the 
institution of the present suit, the defendant con- 
structed three doors opening on to the lane, two of 
which were used for the purpose of cleaning two 
privies on the defendant's premises, and the third was 


IiNJUiN'CTIOiN ’ — continued 

2 SPECIAL CASES — continued . 

(7i) Obstruction to Bights oe Property 
— continued 

Bight of way — continued 

used by the defendant and his servants as a means of 
access to the lane In a suit by the plaintiffs seeking 
damages for tiespass, and an injunction agamst the 
alleged wrongful usei of the lane by the defendant, 
and praying that he might be ordeied to close the 
three doors ,—Keld (per Couch, C J , and Markby, 
J t ovenuhng the decision of Macpherson, J ) that 
the plaintiffs had not such a piopeity in the soil of 
the lane as would entitle them to pi event the defend- 
ant fiom making new doois on to the lane, and to 
lestram him fiom using the doors alieady made; 
they had only a light of way hut an injunc- 
tion was gianted lestiainmg the defendant fiom using 
his dooi-ways foi the pui pose of cleaning his pi ivies 
or m any other manner so as to obstruct the free use 
by the plaintiffs of the lane Madanmahan Sen v. 
Chandeakumar Moorerjee 

[9 B. L. B., 328 : 18 W. B„ 379 

40. Obstruction to 

right of way — Special damage — Injunction and not 
compensation gianted — The defendants closed a 
gateway leading across a level ciossmg of their 
lailway ovei which there was a # public right of way. 
The plaintiff alleged that by the* closing of this gate- 
way access to his bungalow dui mg the monsoon was 
completely stopped , and he sued to have the gateway 
reopened The lowei Appellate Couit found that 
there was a public light of way over the level cross- 
ing , that it had been obstiueted by the defendants ; 
and that the plaintiff had buffeied special damage by 
the obstruction On special appeal to the High 
Court it was contended by the defendants that the 
plaintiff was only entitled to compensation, and not to 
an injunction Meld that the inconvenient e caused to 
the plaintiff w T as real and substantial ; that the plain- 
tiff was entitled to the user of the right of way m 
question, andundei the cncumstances to an mjuction 
against its obstiuction GIF Baibway Company 
v Nowroji Pestanji . 1. 1». B., 10 Bom,, 390 

(i) Pubbic Oeeicees with Statutory Powers. 

41. * Acts of trespass committed 

by public functionaries.— Municipal Act, Bom- 
bay Act II of 1865 , ss. 131 , 160 — Pimciples upon 
which the Couit will mterfeie by injunction to re- 
stiam acts of public functional ids m excess of their 
statutory powers considered. If the Municipal Com- 
missioner of Bombay is desirous of putting m force 
the provisions of section 131 of the Municipal Act 
(Bombay Act II of 1865) and compelling a house- 
holds (w T hose house has been taken down) to set the 
foundations hack to the general level of the street* he 
must exercise his powers when, oi within fourteen 
days after, the householder gives notice, under section 
160 of the Act, of his intention to re-build. Where 
a trespass of a continuing nature has been committed 
by the defendant, but has been discontinued before 
suit brought, the Court will not mterfere by injunc- 
tion to restrain the defendant from continuing such 
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EST JUNCTION— nned. 

2, SPECIAL CASES — continued 

(i) Public Officers with Statutory Powers 
— continued. 

Acts of trespass committed by public 

functionaries^ — con tinned 

trespass merely because tbe plaintiff entertains vague 
apprehensions’that the trespass may be recommenced. 
Ckabilbas Lallubhai v. Municipal Commis- 
sioners op Bombay . . 8 Bom,, O. C., 85 

42. • Act of corporate body.— /w- 

jimction to restrain libel — Trustees of Tort of Bom- 
bay — Bombay Act I of 1873 — Resolutions of Cor - 
poi ation - — The Court will not grant an injunction to 
restrain the publication of a libel ; nor to restrain, 
at the suit of an individual, an act of a cor- 
porate body, on tbe ground of such act being ultra 
vires, except wheie such individual has been damaged 
by such act in his rights of ownership, commodity, oi 
easement. There is nb authority for the proposition 
that an individual is entitled to protection by way of 
injunction against the act of a corporation, though m 
excess of their powers, which affects that individual's 
chaiacter and reputation, whether private, profes- 
sional, or commei cial, which he would not have been 
entitled to had the act complained of been commit- 
ted by an individual defendant, on the giound that 
the act m question was one which the corporation 
had no powei to do under their mstiument of incor- 
poration The Trustees of the Port of Bombay have 
the power to record then decisions and opinions with 
regard to matters connected with the business they 
have under their Act power to transact, whethei 
such decisions or opinions aie confined tq statements 
of what they befieve to be actual facts, or extend also 
to the giving of advice for the conduct of their suc- 
cessors in office with regai d to such business, and 
whether the expression of such decisions, opinions, or 
advice may or may not contain statements injurious to 
the chaiacter or reputation of others Wheie, there- 
foie, the plaintiff sought for an injunction to restrain 
the Tiustees of the Port of Bombay from publishing 
two resolutions alleged to leflect mjunously on Ins 
chaiaetei and reputation, on the giound that it was 
not within the powers confeired on the Trustees by 
Bombay Act I of 1873 to discuss oi pass resolutions 
affecting his chaiactei, and that the publication of 
such resolutions was calculated to injuriously affect 
him m his commercial relations with the Govern- 
ment, — Held that the injunction could not be gi anted 
Held , also, that though the Court, under certain cn- 
cumstances, might have the power of so framing an 
Older for injunction as to produce the effect of can- 
celling the minutes of a resolution iccorded nTthe 
hooks of a corporate body, yet that it could not Older 
the Trustees of such body to pa-s and recoid a i evo- 
lution dictated by the Court SnrPHrnu © Trustees 
of the Port of Bombay . I L,E,1 Bom., 132 

43. Right of municipal officers 

to levy taxes. — Qucere , — Whether the Court 
ought to interfere by way of injunction with the 
exercise of a right, or alleged right, of officers of a 
municipal body to levy taxes and dues Hormasji 
Karsetjti v. Pejxder , , 12 Bom., 199 


ITsTJUN CTXOTX — continued . 

2 SPECIAL CASES—continved. 

(i) Public Officers with Statutory Powers 
— continued 

44. Powers of public body to 

collect tax. — Water-rate — Injunction to restrain 
collection — Where a public body has received by 
statute a discretionary power to levy and is laid under 
an obligation to collect a rate, an injunction cannot 
he granted by a Court so as to deprive such public 
body of the power of exercising its discretion or to 
prohibit it from discharging the obligation Muni- 
cipal Commissioners, Madras, v, Branson *t* ms 

[I. L. R./r3 Mad., 201 

45. - Suit by agents of company 

to restrain it from carrying into effect a 
resolution of directors. — Bower to appoint soli * 
citors to company — Practice — By the Memorandum 
and Articles of Association of the New Dharamsey 
Poonjabhoy Spinning and Weaving Company, the 
plaintiffs 3 film of M, F Sf Co, were appointed agents 
of the company for twenty-five years, and it was 
provided that they should have the general control 
and management of the company Clause 98 of the 
Articles piovided that the said film, as such agents, 
should have full power and authority (inter aha) to 
appoint and employ, m or for the purposes of^the 
transaction and management of the affairs and busi- 
ness of the company, such solicitors as they should 
think proper An agreement, dated 26th August 
1874, was also entered into between the company and 
the partners m the firm of M F Sf Co , the executors, 
administrators and assigns, for the time being consti- 
tuting the partnership firm of M F Sf Co,, whereby 
it was agreed that the said film should be agents to 
the company for twenty-five yeais to buy and sell, &c„ 
and particularly to exercise all the powers contained 
m clause 98 of the Articles of Association Messrs. 

C Sf B, were duly appointed solicitors to the com- 
pany, and acted as such for a eonsicleiable time Mer- 
wanji Frainji, one of the members of the said firm of 
M,F Sf Co , died m the middle of March 1876 The 
plaintiffs complained that G , one of the shareholdei s 
m the company, became desirous of ousting the plain- 
tiffs from the position of agents of the company, and 
of becoming the managing directoi of the company ; 
that m July 1881 he piocured his own election and 
that of certain nominees of his as directors of the 
company, and on the 8th August 1881<*procured the 
passing of a resolution at a Board meeting to the 
effect that as Messrs C Sf B , the company's solicitors, 
were also the solicitors of the agents, it was desirable, 
for the mteiests of the company, that a change should 
be made, and that Messrs. H , C , Sf L be appointed 
solicitors of the company. The plaintiffs alleged that 
the only object of passing the said resolution was to 
facilitate the design of G of ousting the plaintiffs 
from their agency, and getting the management of 
the company for himself ; that Messrs H,, C , Sf L 
had been for a long time the solicitors of G , and had 
been advising him m his designs upon the company 
and upon the plaintiffs, and they contended that the 
resolution was a breach of the contract between the 
company and the plaintiffs and a violation of the Arti- 
cles of Association of the company. The plaintiffs 
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INJUNCTION — continued, 

2. SPECIAL CASES — continued, 

(») Public Officers with Statutory Powers— 
continued 

Suit by agents of company to restrain it 
from carrying into effect a resolution 
of directors— continued, 

sued & and two other directors of the company, and 
the company itself, and prayed for an injunction 
against the defendants to restrain them from commit- 
ting any breach of the agreement of 26th August 
1874, and m particular from carrying into effect the 
" %,% 7!D3olntion appointing Messrs H , C , Sf L as solici- 
tors for the C(5!npany, and to restrain them from doing 
anything inconsistent with the Memorandum and 
Articles of Association The defendants contended 
that the contract of the 26th August 1874 had been 
determined by the death of Merwanji Framji, and 
that the powers conferred on the agents by clause 98 
of the Articles were, subject to the general powers of 
management, vested m the directors by the Articles, 
and that the case was not one m which an injunction 
could be granted. It being admitted that the conduct 
of the defendants would be supported by the company 
m general meeting owing to their having a preponder- 
ance of votes, — held that, inasmuch as the Court 
would not, by a decree for specific performance or by 
injunction, compel the company to retain the plain- 
tiffs m the confidential position of agents, it would not 
restrain the defendants or the company fiom appoint- 
ing a solicitor, which was only a violation of what 
was ancillary or incidental to the principal part of 
the contract, — viz., the agreement that the plaintiffs 
should be the agents of the company for twenty-five 
years, and further, — semble that on the merits of the 
case the Court would not interfere on behalf of the 
plaintiffs. Nussrrwanji v, Gordon 

[I. Xi. R., 6 Bom,, 266 

(j) Trade Mark. 

40 . Restraining use of trade 

mark. — Injunction gi anted to lestiain a bazar dealer 
from using trade marks similai to those of a Glasgow 
firm trading m India. Ewing v. Choonee Lall 
M|ulliok Cor., 160 

47. — * Fraudulent mien- 

tion — In an application for an injunction to restrain 
* the use of a trade mark, it is not a sufficient defence 
to say thero was no fraudulent intention, and that is 
no reason for not granting the application. Graham 
v, Ker, Dods & Co. . .SB. I*. R., Ap,, 4 

3. DISOBEDIENCE OF ORDER FOR 
INJUNCTION. 

40 . Remedy for disobedience 

of order. — Contempt of Court — The proper remedy 
for disobedience of an order of injunction passed by a 
Civil Court is committal for contempt In the mat- 
ter OR THE PETITION OP ChANDRAKANTA De 

[I. L. R., 6 Calc., 445 : 7 C. L. R., 350 
INJURY. 

Anticipation of — 

[I. I R., All., 622 


*.#a 

INJURY— continued 

See Declaratory Decree, Suit poe — 
Declaration op Title 

[6 B L. R., 154 
2 N. W., 182 

See Injunction — Under Civil Procedure 
Code . . . 14 B. Xj. R„ 352 

Not compensated for by dam- 
ages 

See Injunction — Obstruction to Rights 
op Property I. Xi. R., 2 Bom., 133 

' To neighbouring land by use of 

water. 

See Damages— Suits por Damages — Torts 
[2 B. Xi. R , Ap , 53 

2 W. R , 43 
W. R„ 1864, 106 

1 N. W., 24 
15 W. R., 250 

3 Mad., Ill 
Marsh., 85 : 1 Hay, 152 

INNKEEPER AND GUEST. 

Lodging or boarding-house 

keeper and lodger. — Liability for goods lost — 
This suit was brought to recover the value of certain 
articles stolen from the plaintiffs rooms at an hotel 
in Bombay, The defendant was the licensed proprie- 
tor of the hotel, who was in the habit of entertaining, 
for shorter or longer periods, all comers willing to 
pay the usual charges, and the plaintiff was an ex- 
change bioker, doing business m Bombay, wlio had 
lived at the hotel for moie than a year, paying for his 
board and lodging at first by the day* and afterwards 
by agreement at the rate of so much a month, hut 
neither was the plaintiff under any obligation to re- 
main, nor the defendant to accommodate him for any 
fixed time Held that the relation of innkeeper and 
guest (and not that of boarding-house keeper and 
lodger) subsisted between the parties , and that the de- 
fendant was primd facie, and without proof of actual 
negligence, liable to make good the loss sustained by 
the plaintiff. There is no law but the Common Law 
of England to regulate the relation of innkeeper and 
guest m Bombay, m a case between a European and 
Parsee. Whateley v. Palanji Pestanji 

[3 Bom., O. C., 137 

INQUIRY INTO CAUSE OE DEATH. 

See Criminal Procedure Code, 1882, s. 
176 (1872, s. 135) I. L. R., 3 Calc,, 742 

INSANITY. 

See Charge to Jury— Summing up in 
Special Cases . 19 W. R., Cr,, 26 

See Cases under Hindu Law — Inherit- 
ance — Divesting op. Exclusion prom, 

AND FoRPEITURE OP, INHERITANCE — 

Insanity. 

See cases under Lunatic 

See Mahomedan Law— Inheritance 

[2 B. Xi. R„ A. C., 306 

4 t 
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INSANITY— continued, 

1. Death caused by insane per- 

son. — Unsoundness of mind as absolving a man from 
the consequences of death caused by him observed 
upon. Queen « Nobin Chunder Banerjee 

[13 B. B. R., Ap., 20 : 20 W. R„ Cr., 70 

% — Unsoundness of mind, Test 

of. — Knowledge of wrong -doing. — The test to deter- 
mine whether a person who has committed an act 
which is charged against him as an offence, was of 
sound mind at the time of its commission, is whether 
he knew that he was doing wrong. Queen v. Jogo 
Mohun Mala * . . 24 W. R., Cr., 5 

3. Penal Code , s 84 

— Plea of insanity in criminal eases . — Legal test of 
responsibility m cases of alleged unsoundness of 
mmd. — Section 84 of the Penal Code (Act XLV of 
1860) lays down the legal test of responsibility m cases 
of alleged unsoundness of mind. It is by this test, as 
distinguished from the medical test, that the crimina- 
lity of an act is to be determined. The accused killed 
his two young children with a hatchet The reason 
given for the crime was that, while he was laid np with 
fever, the crying of the children annoyed him It was 
alleged that the fever had made him initahle and sensi- 
tive to sound, but it did not appear that he was deliri- 
ous at the time of perpetrating the crime. There was 
no attempt at concealment, and the accused made a 
full confession Held that, as the accused was consci- 
ous of the nature of his act, he must be presumed to 
have been conscious of its cmninality. He was, 
therefore, guilty of murder Queen-Empress v 
Lakshman Dagdu . I. li. B,, 10 Bom., 512 

4. Question of sanity of pri- 

soner on criminal trial —Procedure — If the 
Court entei tains doubt as to the sanity of a prisoner, 
the fact of such insanity should be put m issue and 
tried. Reg v Hira Punja . . 1 Bom., S3 

5. Criminal Proce - 

dure Code , 1861, ss 389 , 390 , 394 — A prisoner who 
is insane and unaccountable foi his actions, and there- 
fore incapable of making his defence, instead of being 
tried, should be dealt with according to sections 389 
and 390, Code of Criminal Procedure Queen v 
Kauai 3 W. R,, Cr„ 57 

Queen v . Saha Mahomed . 3 W. B., Cr., 70 

Queen v. Noorkhan Chowdhry 

[1 W. R., Cr., 11 

Queen v. Mustaea . . 1 W. R., Cr., 15 

Now under ss 464 — 476 of the Criminal Proce- 
dure Code of 1882. 

6. — Criminal Proce- 

dure Code , 1861, ss. 391 , 392 — J 'Examination of 
medical officer — Proof of insanity. — A Magistrate 
rightly commits for trial at the Sessions a prisoner 
charged with murder, whom he finds to be sane at 
the time of the preliminary investigation, although 
he was insane when he committed the act. When a 
prisoner is found to be insane at the time of his 
trial, the proper procedure applicable to his case is 
that prescribed by sections 391 and 392 of the Code 
of Cnmmal Procedure, A mere written certificate of 
a medical officei that a prisoner is of unsound mind, 


INSANITY.— Question of sanity of pri- 
soner on criminal trial — continued . 

and incapable of making his defence, is not sufficient 
evidence of the prisoner’s insanity. The medical 
officer should be called as a witness, and be peisonally 
and caiefully examined. Queen v Ram Button 
D oss 0¥.E, Cr., 23 

7. — - Criminal Proce- 

dure Code , 1872 , ss. 425 , 232 — Trial of fact of un- 
soundness of mind. — Where, on the trial of a prisoner 
by a Sessions Judge, the Judge, entertaining some 
doubt as to the prisoner’s sanity, took the evidence of 
the Civil Surgeon, and himself decided that the pnsoj>— 
er was of sound mind and capable of nuking his de- 
fence, whereupon the trial proceeded, and the prisoner 
was convicted, — Held that the conviction must be set 
aside, and a new trial directed reading sections 23 2 and 
425 of the Criminal Procedure Code together. The 
preliminary issue of soundness of mind or otherwise 
ought to have been tried by the jury and not by the 
Judge personally. Queen v Bheekoo Kalwar 

[10 B. D. R., Ap., 10 : 19 W . R„ Cr„ 15 

8. Acquittal. — Pro- 

cedure — Where a prisoner was declaied by the Civil 
Surgeon to he insane at the tune he was called on 
to make his defence, it was held that it was irregular 
to acquit him , proceedings should have been stayed, 
and the prisoner detained, pending the orders- of 
Government. In the matter oe Romon Audheb- 
kaeee . . . , low. R„ Cr , 37 

9. Criminal Pi oce - 

dure Code , 1861, s 393 — Case in which the prisoner, 
notwithstanding that he had been convicted by the 
Sessions Judge, was acquitted by the High Court on 
the ground of insanity, under section 393 of the Code 
of Criminal Procedure, and directed to he kept m 
safe custody, pending the orders of the Local Gov- * 
eminent to be applied for by the Judge. Queen v. 
Pursoram Doss . . .7 W. R., Cr., 42 

10. Imbecile. — In- 

ability to understand proceedings — The Code of 
Criminal Procedure (X of 1872), ss. 186 and 423. 

— The provisions of section 186 of the Code of Cri- 
minal Procedure do not apply to a person who is of 
unsound mind , they apply to persons who are unable 
to understand the proceedings from deafness, or 
dumbness, or ignorance of the language of the coun- 
try, or other similar cause. But where the inability 
to understand the proceedings is due to 'insoundness 
of mind, the proceduie provided m Chapter XXXI of 
the Code must be followed Where a Magistrate 
found that an accused person convicted of theft was 
an imbecile, and consequently unable to understand 
the proceedings, but that he was not of unsound 
mind, the High Couit held that this distinction was 
without a difference, and, under section 297 of the 
Code, annulled the conviction, and declaring the ac- 
cused to be of unsound mind, directed that he should 
be released on sufficient security being given that he 
would be properly taken care of, and prevented from 
doing injury to lmnself or any other person, and for 
his appearance when lequired, and that, m default 
of such security being given, the case should be re- 
ported to Government, Empress v. Husen 

[I. I*. R„ 5 Bom., 262 
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INSANITY — continued. 

11 . Jurisdiction of Criminal 

Courts. — Criminal Procedure Code (X of 1872), 
ss 426 , 482 — The authority of the Criminal Courts 
over an accused, declaied under section 426 of the 
Criminal Piocedure Code to he of unsound mind, 
ceases after the transmission of such accused to the 
place of safe custody appointed by the Local Govern- 
ment, and such authonty can only be revived under 
the circumstances mentioned in section 482. Em- 
press © Jot Hari Kor . I. L. R., 2 Calc., 356 
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[2 Agra, 11 

1. CASES UNDER ACT XXVIII OF 1865 

L Order for wmdmg-up estate. 

— . "Effect of an execution proceeding — Leave to 
proceed. — Laches . — Light of assignees and creditors 
— An order made under Act XXVIII of 1865 for the 
winding-up of the estate of a tiader not only stayed the 
further prosecution of suits, &c, against him, but 
also prevented the completion of an execution against 
his immoveable or ordinary moveable property, if 
snch execution bad not been consummated, by seizure 
and sale before the filing m Court of the resolution 
passed at "the meeting of the creditois, unless the 
leave of the Court be given to the execution- creditoi 
to proceed notwithstanding the winding-up order 
Such leave was not to be given except upon special 
grounds. Laches of the execution-creditor was an 
obstacle to his obtaining such leave. Under the 
Insolvent Debtors Act (1 and 2 Vic , chapter 110, 
English Repealed Act ; 11 and 12 Vic , cbaptei 21, 
India), the mere delivery of the writ of fi.fa. to the 
Sheriff or his deputy for execution bound the goods 
as against the assignees in insolvency, subject to the 
right of the execution-creditor to have satisfaction of 
his debt by sale. But m bankruptcy the law is 
otherwise The execution must be levied by seizure 
and sale before the date of the fiat or the filing of the 
petition for adjudication; otherwise the execution- 
creditor is entitled only to a rateable part of bis debt [ 

II 


INSOLVENCY — continued 

1. CASES UNDER ACT XXVIII OF 1865— 

continued 

Order for winding-up estate — continued. 

with the other creditors. Financial Association 
of India and China v Pranjivandas Harjivan- 
das 3 Bom., O. C., 25 

2. Claims proveable tinder Act 

XXVIII of 1865 — Claim against directors of 
joint-stock company — A claim against the diiectors 
of a jomt-stock company to make good funds of the 
company expended by them, on behalf of the company, 
m transactions that the company was forbidden by 
its articles of association to engage m, was proveable 
under Act XXVIII of 1865 Liquidators of the 
Indian Peninsular, London and China Bank v 
Scott . . .5 Bom , O. C., 167 

3 . Liability of trader for calls 

on shares. — Act XXVIII of 1865, s 24 — Wind- 
mg-up order — Discharge . — An insolvent tiader, who 
has obtained his discharge undei section 24 of Act 
XXVIII of 1865, is not liable for calls made, after be 
has obtained his discharge, m lespect of sbaies held 
by linn m a joint-stock company, when the order for 
the winding-up of such company has been made prior 
to the time of the insolvent tradei obtaining bis dis- 
charge. In re Mercantile Credit and Financial 
Association. Punnett v. Vina yak Pandurang 

[9 Bom., 27 

2. CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE. 

4. Mortgage bj* insolvent. — 

Priority — Eights of mortgagee . — Official Assignee 
— A moitgage executed by an insolvent (who has not 
obtained a ceitiftcate and dischaige) is subject to the 
hen of the moitgagee m priority to the claim of the 
Official Assignee under the insolvency. Kerakoose 
v. Brooks . . . . 4 W. R., P. C., 62 

[8 Moore’s I A., 339 

5 . Attachment by decree-holder. 

— Priority . — Vesting order. — An attachment made 
by a decree-holder prior to a vesting order m favoui 
of the Official Assignee, must have preference to the 
claim of the Official Assignee. Shew Narain Singh 
v. Miller . . . .17 W. R,, 234 

3 , Attachment before judgment. 

— Adjudication of insolvency subsequent to decree. 
— P having attached E Mis property, and obtained 
a decree against him, subsequently had him adjudi- 
cated an insolvent. The Court ruled that the attach- 
ment was unaffected by the adjudication. In re 
Ramcomye Mitter , . Bourke, O. C., 149 

* 

7. Subsequent insol- 

vency — Priority of Official Assignee — Where an 
attachment previous to deciee had been obtained 
against the property of the defendants, it was held that 
attachment did not give to the plaintiff any licence in 
respect of the property attached as against the as- 
signee of the defendants, notwithstanding their in- 
solvency having occuired after the plaintiff had oh- 

4 p 2 
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INSOLVENCY— continued. 

2. CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE — continued. 

Attachment before judgment— continued. 

tamed Ins order attaching the property. Petttmbee 
Mfnble v. Cochrane 

[1 Ind. Jur., N. S., 11: Bourke, O. C., 339 

8. ■ ■ ■ — ■ . — Vesting order , 

Effect of, on attached property — An attachment of 
property "before judgment places it in the custody of 
the law, hut does not alter the property in it. An order, 
therefore, vesting the property of an insolvent in the 
Official Assignee, vests m that officer property of the 
insolvent which has been so attached. In the 
MATTER OR GOCOOL DASS SOONBERJEE. PetTJMBER 
Mijndlb v. Gocool Dass Soonderjee 

[1 Ind. Jur., N. S., 327 : Bourke, O. C., 240 

9. — - — Effect of nesting 

order — Priority , — Certain property was attached 
befoie decree under Act VIII of 1859, section 83 
On the 11th of May the plaintiff: obtained a decree in 
the suit against the person whose property had been 
attached On the same day the 3 udgment-debtor filed 
Ins petition m insolvency, and the usual vesting order 
was made, j Held m the Court below that the Official 
Assignee was entitled to the goods, notwithstanding 
the attachment before decree followed by the decree 
Held, on appeal, property attached before decree 
passes to the Official Assignee under an insolvency 
where the adjudication and vesting order are obtained 
after deci ee, and where the attaching creditoi has not 
proceeded to sell. Semite , — The Official Assignee has 
priority over the execution-creditor, unless the Utter 
lias actually sold undei the attachment, and received 
the proceeds from the officer of the Court Ram- 
persaup Box v Caxlachand Dass 

[1 Ind. Jur., N. S„ 325, and 
on appeal, Id., 373 

10. Vesting order — 

j Priority of Official Assignee — The title of the Official 
Assignee of an insolvent under 11 and 12 Viet , chaptei 
21 (the Insolvent Act) is preferable to that of a cre- 
ditor of the insolvent who befoie the vesting or dei has 
obtained an older foi attachment before judgment 
undei sections 83 and 84 of the Civil Procedure Code, 
1859, m respect of the property compnsed m such 
attachment The effect of attachment before judg- 
ment is to secure that the property attached shall be 
forthcoming at the time of pronouncing the decree, to 
abide whatever order the Court shall make upon it. A 
vestmg older m insolvency is m effect an assignment 
m trust foi the benefit of creditors, and is paiamojmt 
to the ught of an attachment before the judgment- 
creditoi, as it is more equitable that property under the 
control of the Court ahould he applied foi the benefit 
of adl the creditors than for the exclusive advantage 
of one. Java Ramji v. Jabayji Nathtj 

[I Bom., 224 

Java Ramji v. Jabavji Nathtj. Ex parte Gamble 

[2 Bom., 150 : 2nd Ed., 142 

XL Priority of Offi- 

cial Assignee —"Where moveable property of defend- 
ants in certain suits in Cml Courts in the mofussil had 


INS OL VEN C Y — contmu ed. 

2. CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE — continued. 

Attachment before judgment —continued 

been attached before judgment under sections 83 and. 

84 of Act VIII of 1859, and so continued until decrees 
and orders for execution had been made m those suits, 
and warrants for such execution had been lodged with 
the Nazir of the Court, — Meld that those warrants at 
the latest, on their delivery to the Nazir, hound the 
property without re-seizure by him , and that accord- 
ingly the execution-creditors were entitled to prefer- 
ence as regarded the attached goods over the Official*"* 
Assignee, m whom the estate of the defendants had 
become vested by the orders of the Insolvent Debtois* 
Court at Bombay, made hefoie sale by the Nazir of 
the attached property, but subsequently to the deli- 
very to him of the warrants for execution Meld, 
however, also, that meie attachment before judgment 
does not so bind the property attached as to give to 
the attaching creditors priority over the Official As- 
signee, in whom the estates of the defendants had been 
vested by orders of the Insolvent Debtors’ Court 
made subsequently to such attachment, hut before de- 
cree and warrant for execution Doe d O’Manlon 
v. Pahologus , Mori,, 323 , observed upon Gamble 
v Bholagik . 2 Bom , 150 : 2nd Ed,, 147 

12, Priority of Offi- 

cial Assignee — Civil Procedure Code, s. 81. — Insol- 
vent Act (11 Sf 12 Vic , c. 21), ss 7 and 49 ,— The 
plaintiffs brought a suit against P. Sf Co. for the 
lecovery of a sum of money with mteiest, and on 
15th May obtained a piolubitoiy order for attach- 
ment before judgment under section 81 of Act VIII 
of 1859, under which they attached, on the 17th of 
May, the right, title, and interest of P $ Co. m the 
premises m which they carried on business m Cal- 
cutta On the 20th of May, P. Sf Co. were adjudi- 
cated insolvents on the petition of other creditors, 
and the usual order was made vesting their estate 
and effects m the Official Assignee On an applica- 
tion on behalf of the Official Assignee for an order 
releasing the propeity from attachment, the Couit 
ordered the prohibitory ordei to he set aside, and the 
propeity attached thereundei to be released Bank 
of Bengal v Newton , . 12 B. L. R., Ap , I 

X3. * - - Vesting order — 

Priority of Official Assignee — An attachment before 
judgment has no effect against the Official Assignee, 
who holds the property of the judgment-debtois under 
a vestmg order of Couit made before the order for at- 
tachment was passed Miller v Mon Mohtjn Roy 
[I. E. R„ 7 Calc., 213 :8C,L. R., 213 

14. Vetting order *— 

Civil Procedure Code , s. 276 . — Official Assignee’s 
title — Where a vesting order has been made under 
11 and 12 Vic , c. 21, section 7, after attachment 
and before decree, the title of the Official Assignee 
takes effect and prevents the attaching creditor from 
obtaining satisfaction of his decree by a sale. Shih 
Knsto Shaha Chowdhry\v Miller, I L. M, 10 Calc , 
150 , and Gamble v Bkolagir , 2 Bom., 150, followed 
Sapayappa v Ponnama . I. L. R., 8 Mad., 554 



( 2629 ) 


DIGEST OF CASES 


( 2630 ) 


* 


I^OLVEN , OT--con#in«ei 

2. CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE— continued. 

Attachment before judgment — continued. 

15. Vesting order — 

Priority of claim of Official Assignee. — A ci editor 
attached before judgment certam of his debtor's pro- 
perty Between the date, of attachment and the date 
of the decree subsequently obtained by the creditor, 
the property of the debtor became vested m the Official 
Assignee under a vesting order The Official Assignee 
brought a suit to remove the attachment, and for an 
injunction restraining the sale of the property The 
Court of first instance decreed the suit m favoui of 
the Official Assignee. On the case coming up befoie 
a Full Bench, — Held, per MoDonell, Tottenham, 
and Peinsep, JJ , that, where there has been an at- 
tachment prior to decree, and the property of a judg- 
ment-debtor subsequently becomes vested m the Offi- 
cial Assignee m insolvency previous to the deciee, 
the vesting order will prevent such an attaching 
creditor from executing his decree against the pro- 
perty. Per Gabth, CJ y and Mittee, J , contra , 
that, under the 34th chapter of Act XIV of 1882, 
the Court had no power to remove the attachment 
before judgment, or stay the sale at the instance of 
the Official Assignee. Shib Keisto Shaha Chow- 
*DHBY V MlLLEB 

[I. X.. R., 10 Calc., 150 : 13 C. I». R., 433 

10 . Attachment under decree. — 

Priority of Official Assignee. — Where money due to 
the judgment-debtor was attached in the hands of the 
Administrator General m execution of a decree, and 
afterwards, befoie any further steps were taken by 
the attaching creditor, the judgment-debtor filed his 
schedule m the Court for the Relief of Insolvent 
Debtors, and the usual vesting order was made, — 
Meld that the Official Assignee had priority over the 
attaching creditor under Act VIII of 1859. Roy 
Chundeb Roy v. Bampton 

[2 Ind. Jur., 3ST. S., 188 

17. Priority of 

Official Assignee — j Execution-creditor under decree 
of Small Cause Court — On the 22nd July A. brought 
an action m the Calcutta Court of Small Causes 
against the members of the firm of B Sc Co. and 
obtained judgment on the same day. On the 23rd 
July property belonging to B Sc Co was seized by a 
bailiff: of the Court in execution of the decree. On 
the 26th July the members of the firm of B. Sc Co 
were adjudicated insolvents, and the usual vesting 
order was made. On the 30th July the Official As- 
signee gave notice to the seizing bailiff of his claim 
to the property seized. Meld ( per Noeman, J , on 

a reference from the Small Cause Court) that the 
Official Assignee was entitled to the property in priori- 
ty to A. Coohbane v. Gladstone, Wyllie & Co 

[2 Ind. Jur., NT. S., 337 

18. Priority of Offi- 

cial Assignee as against execution-creditor.-- The Offi- 
cial Assignee of the Insolvent Court is entitled, under 
the vesting older to possession of the insolvent’s estate, 
even when that estate has been attached m execution 


INSOLVENT C Y — continued 

2 CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE — continued 

Attachment under decree — continued 

of a decree, and an order directing the sale of it has 
been passed But if a sale has taken place before the 
vesting order, the pioperty m the subject of the at- 
tachment has passed from the judgment-debtor to the 
auction -purchasei, and the pioceeds of the sale are 
pnmarily chaiged with the satisfaction of the deciee 
or decrees m execution of which the sale has been 
made. Saekies i Bttndhoo Baee 

[1 NT. W., Part 6, p. 81 : Ed., 1873, 172 

19. Official Assignee. 

— Priority — A obtained a deciee against B , and m 
execution attached propeity of B in Zillali Dmage- 
poie m January 1868, which was sold on the 19th 
of March In the meantime B had been adjudicated 
an insolvent, and the usual vesting Older was made 
on March 6th Notice of this oidei leached the 
Judge of Dmagepore after the sale, but betoie the 
sale had been confirmed and the pioceeds handed 
over Meld that the Official Assignee was entitled to 
the proceeds of the sale. Indka Chandea Dogab-w. 
Taeachand Dogae 

[2 B. L. R., A. O., 61 : 10 W. R., 353 

Indea Chandea Dogae v Official Assignee 

[11 W. R., 100 

20. — ’Execution-credit- 

or — Official Assignee — The property of A was at- 
tached undei a decree obtained by B After the at- 
tachment, but puor to the sale, A was adjudicated an 
insolvent, and the usual vesting older was made On 
the following day the agents of Jhe Shcnffi, by the 
oider of the Official Assignee, sold the pioperty at- 
tached foi the lccovery of the amount of B ’s decree, 
&c , and the proceeds of the sale were handed o\ei by 
them to the Official Assignee Subsequently the pe- 
tition of the insolvent w r as dismissed Immediately 
theieupon, on the same day, 0, another execution- 
creditor, attached the proceeds of sale m the hands of 
the Official Assignee B applied to the Court to or- 
der the Official Assignee to hand over the proceeds to 
the ci edit of his cause On the same day A filed a 
fresh petition m the Court for the Relief of Insolvent 
Debtors, and a second vesting older was made C 
claimed that the proceeds of sale should be handed 
over to him. Meld that B w r as entitled to have the 
pioceeds paid to him. Winteb v Gaetnee 

[1 B. L.R., O. C., 79 

21. — Priority of Offi- 

cial Assignee — Vesting order — Attachment of 
money m execution of decree —-In execution of a de- 
cree of the Small Cause Court, certam goods belong- 
ing to the judgment-debtor, together with a sum of 
R227 in cash, were seized on the 22nd November, and 
on the 30th, the R227, together with the pioceeds of 
sale of some of the goods, were placed to the credit of 
the decree-holder an the books of the Court On the 
25th November, the judgment- debtor was declared an 
insolvent, and by a vesting older oi the same date his 
estate was transferred to the Official Assignee Meld 
that the execution was complete by the seizure of the 
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2, CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE — continued, 

Attaeliment under decree— continued. 


money, and the Official Assignee was not entitled to 
the sum of R227 as against the execution-creditor. 
GRrsn Chandra Roy « Prasanna Kumar China 

[4 B. L. R. 5 O. C., 94 

22. — Priority of Offi- 

cial Assignee — Vesting order — Sale in execution of 
decree — Auction-purchaser — In September 1867, 
A obtained a decree against B , and on 12th January 
1868 caused a piece of land to be attached in. execu- 
tion. On 17th April 1868, it was sold by order of the 
Zillah Judge, and bought by C. Before this, how- 
evei, the judgment-debtor, JB , had filed his petition m 
the Insolvent Court, and on the 6th March 1868 a 
vesting order was made. On 24th July 1868, the 
Official Assignee sold the premises hy the order of the 
Insolvent Couit The purchasei at the last-mention- 
ed sale now sued to recover the property from the 
purchaser at the sale in execution of A ’s decree 
Meld (per Couch, C J , Bayley, Kemp, and Jack- 
son, tTJ .), — that the vesting order passed the pro- 
perty to the Official Assignee, subject to being divest- 
ed by a sale m execution of the decree ; that the sale 
in execution by order of the Zillah Judge was legal 
notwithstanding the vesting order, that the purchaser 
at the sale by order of the Insolvent Court had no 
light to recover it from him. The attaching creditor 
had a right to have the attached property sold, and 
the money lealised by the sale paid to him. Per 
Phear, J — The jurisdiction of the Zillah Judge to 
order the sale was not affected hy the vesting order ; 
but before making the order for sale the Official As- 
signee should he heard; and unless special reason he 
shown upon the Official Assignee’s application, the 
execution proceedings should be stayed or set aside. 
In the present ease it must be assumed that the Judge 
made the order for sale m due course, and conse- 
quently that sale opeiated to pass the property out of 
the hands of the Official Assignee into those of the 
auction-purchaser. Anand Chandra Pad v. Pan- 
c hilar Surma 

[5 B. B. R„ 691: 14 W. R., F, B., 33 


__ In the same case it was afterwards held by the Divi- 
sion Bench that the title of the purchaser at a sale by 
the Official Assignee at the instance and with the 
concurrence of certain persons who held a mortgage 
on the property, dated 30th September 1866, on which 
they had obtained a decree for sale, did not prevail 
over the title of the attaching creditor at the sale m 
execution of his decree. Anand Chandra Pad v. 
Puncher Lal Soor . . . 15 W. R„ 257 


S3. — —Execution credit- 

or, Might of against Official Assignee — Payment of 
proceeds of sale into Court . — A. obtained a decree 
against B, on 15th August 1870, and an order for exe- 
cution thereof on 8th September. In pursuance of 

firmh rvWlAi»+.ThA 


to B.j and by order of Court of 14th September the 
Sherm was directed to sell the property so attached, and 
the sale was fixedfor the 1st December. On 30th No- 
vember B, filed his petition in, the Insolvent Court, 


2. CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE— continued. 

Attachment under decree— continued, 
and the usual vesting order was made. On 1st De- 
cember the property was sold by the Sheriff under the 
order of 14th September, and the proceeds were paid 
into Court Meld that the execution- creditor was 
entitled as against the Official Assignee to be paid out 
of the proceeds. Aua Mahomed Ali Sheraji i\ 
Judah . 7 B. It. R., 50: 17W.R., 234, note 

3. SALES FOR ARREARS OF RENT. 

24. Validity of sale* against 

Official Assignee.— Insolvent Act , 11 Sf 12 Vic , 
c. 21 — Mights of purchaser . — When a tenant of 
land, owing arrears of tixvai (rent) takes the benefit 
of the Insolvent Debtors’ Act, 11 and 12 Vic., c. 
21, the Official Assignee must elect, and express his 
election, to take the land cum onere, otherwise he ac- 
quires no interest m it Where such election has 
not been made, and a suit for possession is brought 
by a purchaser at an auction-sale held hy the reve- 
nue authorities for the arrears, the insolvent cannot 
plead a jus tertn m the assignee Chinna Subba- 
RAYA MUDABI V. KANDASAMI ReDDI 

[I. B. R., 1 Mad., 59 

25. Right to sell in execution 

of decree. — landlord and tenant — Official As- 
signee — JBeng. Act VIII of 1869 , ss 59 and 60 — 
Insolvent Act , 11 and 12 Viet , c 21. — A decree for 
arreais of rent of an under-tenure was obtained 
against a tenant who became an insolvent, and whose 
tenure became vested m the Official Assignee by 
virtue of the provisions of the Insolvent Act, 
11 and 12 Vic , c, 21. An application was made 
under sections 59 and 60 of the Rent Law, Bengal 
Act VIII of 1869, for an order that the tenure should 
be sold for its own arrears. The Official Assignee 
objected to the sale, and contended that the deciee- 
holder’s only right was to piove in the insolvency for 
the amount of his debt Meld that, whether the 
arreais of rent became due before or after the insol- 
vency of the judgment-debtor, the deciee bolder was 
entitled to sell the tenuie in execution of his decree 
Chunder Naeain Singkh v Kishen Ohand 
Golecha . . . I. L. R., 9 Calc., 855 

4. RIGHT OF OFFICIAL ASSIGNEE IN 
SUITS. 

26. Suit on promissory note 

endorsed by an insolvent. — Right of Official 
Assignee to intervene — Civil Procedure Code , s. 
73 . — In a suit brought on a promissory note, dated 
15th February 1872, made by the defendant and 
payable to one L , and endorsed by L. to the plaintiff 
for value, it appeared in evidence on the hearing of 
the case as an undefended cause, that L had been in* 
solvent, and that the note had been delivered to him 
and endorsed by bim to the plaintiff between the 
dates of his obtaining his personal and his final dis- 
charge, and the suit was ordered to stand over and 
notice to be given to the Official Assignee, On an 



( 2033 ) 


DIGEST OF CASES 


( 2634 ) 


INSOLVENCY — continued, 

4 RIGHT OF OFFICIAL ASSIGNEE IN 
SUITS— continued 

Suit on promissory note endorsed by an 
insolvent — continued . 

application by the Official Assignee that the suit 
should he adjourned, and the Official Assignee he 
added as* a party, the Court held that he had a light 
to intervene, and an order was made postponing the 
hearing ot the suit for a month to enable the Official 
Assignee to institute a suit on the note Kelly v. 
Hanlon . • . . 10 B. L. R., Ap,, 23 

5 PROPERTY ACQUIRED AFTER TESTING 
ORDER 

27. After-acquired property — 

’Purchaser from insolvent who had not obtained his 
discharge — Purchaser from Official Assignee 
Mights of parties. — Intervention of Official As- 
signee — Adverse possession — Subject to the right and 
claim of the Official Assignee, and so long as he does 
not interfere, an insolvent, who has not obtained his 
final dischaige, has power with respect to after-ac- 
quired property to buy and sell and give discharges, 
and do all other acts which he could have done before 
his insolvency. The possession of such property by 
an insolvent m such a position may be adverse to the 
Official Assignee so as to bar the title of the latter by 
lapse of time. KriStooomul Mittbb «. Suresh 
Chtjnder Deb _ _ 

[I. It. R., 8 Calc., 556 : 12 C. L. R., 253 

6. ORDER AND DISPOSITION. 

28. Order and disposition.— 

Insolvent Act , ss 23,24 — Partners ~M. carried on 
business m Calcutta m partneiship with B. Sf C , 
undei the style andfiim of B Sf Co Goods were con- 
signed on triplicate account to B . Sf Co B , B , Sf 
Co , and another. The consignois wrote to B. Sf Co. : 
« You will please hand over the goods, as per annexed 
hst, to A., A., Sf Co , Calcutta, they are bought, as 
you are aware, under special agreement on triplicate 
account ” Before the goods had arrived, B. Sf Co. 
stopped payment A., B , Sf Co. were ci editors of 
B. Sf Co. After B. Sf Co , had stopped pay- 
ment, on the application of B , B , Sf Co , E endorsed 
over, without consideration, the bills of lading to 
B, By Sf <Jo , who thereby obtained delivery of the 
goods, and proceeded to sell the same Within two 
months of the endorsement E. filed his petition of 
insolvency. Held that, under section 24 of the In- 
solvent Act, it appearing on the evidence that at the 
time of the filing his petition the goods were, as to 
one third, the insolvent's property, the Official As- 
signee was entitled to have the goods, &c., handed ovei 
to him, and an account m respect of such of the goods 
as had already been sold In the matter or Robin- 
son . . . .2 Ind. Jur., N. S. s 273 

29. — — Insolvent Act yS. 

23 — An insolvent, J. A , executed the following docu- 
ment m Calcutta, dated May 16th, 1867, m favour of 
My L , Sf Co * “Dear Sirs, — In consideiationof your 
having advanced to me the sum of R8,700, I hereby 
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assign to you the whole of the furmtuie and fittings 
now lying at my house, Fany Hall, Dum-Dum, the 
whole ot which I declare to he my piopeitv, fiee and 
unencumheied, and hcieby authorise you to pioceed 
to a sale of the saidpiopeity hy auction, should I fail 
to lefund the amount ot R8,700 on oi befoie the 10th 
day of July next ” The document was duly stamped 
and registeied undei section 53 of the Registiation 
Act J A tailed to pay the R8,700 , and on the 
following day, M , L , Sf Co placed a dui wan, their 
own seivant, on the pieimses at Fairy Hall, to asset t 
then light to the possession of the furniture, and to 
prevent its removal without tlieir pci mission An in- 
ventoiy was being made, and other steps taken 
piejiaiatoiy to a sale J A continued to leside 
m the house, and to use and enjoy the tuimtuie as be- 
foie, w ith the know ledge and consent of M, By Sf 
Co Betoi e any sale took place, J A filed Ins peti- 
tion in the Insolvent Couit, and the usual vesting 
older w r as made Meld that the tuimtuie was m the 
“possession, ordei, and dispositions” of the insolvent 
withm the meaning of section 23 of the Insolvent 
Act In the matter or Ag vbeg 

[2 Ind. Jur., N. S., 340 

30. — Specific appro- 

priation — Insolvent Act (11 Sf 12 Vic., c 21), 
ss 23 Sf 24 — Jurisdiction — Cause of action — St. 
Sf Co.y merchants cairymg on business at Glas- 
gow, biought a suit agamst J Gy Official Assignee, 
w r ho lesided m Calcutta, as assignee of the estate 
of A Sf Co , merchants, cai lying on business at Cal- 
cutta, and Sm Sf Co , mei chants, canyuig on busi- 
ness at London. St Sf @ 0 alleged m then plaint 
that they were the owneis of certain goods, and sold 
the same to B Sf Co. and Sm Sf Co , and drew foi 
the price on Sm Sf Co, who accepted the diafts; 
that the goods weie shipped to A Sf Co ‘ Calcutta ; 
that at the time when the acceptances weie given it 
was agreed upon between St Sf Co, Sm 8f Co ,, and 
A Sf Co , that they should he met and paid out of the 
sale-proceeds of the goods, “ which weie theieupon 
specially appropriated thereto,” that Sm Sf Co. 
and B. Sf Co subsequently suspended payment, — 
namely, in. Decembei 1866 and January 1867 ; 
that m Febiuary 1867 A Sf Co. filed their petition 
m the Court for the relief of Insolvent Debtors at 
Calcutta, having previously dehveied a portion of 
the goods, and endorsed the bills of lading for the 
lemamder to J 8 . Sf Co , who had notice of the 
insolvent state of Sm Sf Co and A Sf Co , without 
any considei ation and without the consent or autho- 
nty of St Sf Co , although the acceptances had not 
been met or returned, or the goods m any way paid 
foi, that the proceeds ansmg from the sale of the 
goods had been handed over hy J S Sf Co to-/. C, 
who threatened and intended to apply the same m 
payment of the general body of creditors of B Sf Co. 
St. SS Co prayed that the rights of the parties to the 
suit might be declaied, that an account might he 
taken of what had been received by / C. m respect 
of the proceeds of such sale, that J. C might be 
directed to pay to St. S$ Co., what on taking such ac- 
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count might be found due to them , that a receiver 
might be appointed , that meanwhile J C might be 
restrained by injunction from paying over the same 
to any one except St Sf Co On the case coming on 
for settlement of issues, the suit was dismissed hy 
Nobman, J , on the ground that, from the facts 
alleged m the plaint, the inference was that the goods 
were m the possession, order, and disposition of B. Sf 
Co,, as reputed owners, with the consent of St Sf Co ., 
within the meaning of section 23 of the Insolvent 
Act, and therefore the goods and the sale-proceeds 
rightly passed to J, C as assignee , and further that 
the Court had not jurisdiction to declare the rights of 
all parties as prayed for , that the cause of action did 
not wholly arise (within the jurisdiction, and it was 
not shown that leave had been granted to institute the 
suit. Meld on appeal that the Court had jurisdiction 
to entertain the suit, and the plaint sufficiently dis- 
closed a cause of action St Sf Co had a right to 
have it tried whether they had an equitable charge 
upon the proceeds* for the purpose of paying the 
bills. Stebling- u, Coohbane 

[1 B. L. R., O. C* 114 

31, Specific appro- 

priation — Insolvent Act (11 Sf 12 Viet , c 21), 
ss, 23 Sf 2d. — Jurisdiction — Cause of action — CSf 
Co , merchants, carrying on business m Manchester, 
brought a suit against J. C , Official Assignee, who 
resided at Calcutta, as assignee of the estate of 
B. Sf Co., merchants, carrying on business at Calcutta, 
and S. Sf Co,, and M. Sf Go , and other merchants 
carrying on business in London and Glasgow respec- 
tively. C Sf Co alleged m their plaint that, under an 
arrangement with B Sf Co. and S Sf Co., they ship- 
ped on the joint account of the three firms goods to 
J3 Sf Co. at Calcutta, drawing for the price on 
S Sf Co , who accepted their drafts m respect there- 
of , that C Sf Co had a one- third share m the above 
joint accounts , 8 Sf Co had a one-third share, and 
S. Sf Co and M Sf Co, had a one-third share 
between them , that the whole of the goods were pur- 
chased and paid for by C. Sf Co , that at the time the 
acceptances were given, it was distinctly agreed upon 
hy all the parties that the bills should he met and 
paid out of the sale-proceeds of the goods, “ which 
were thereupon specifically appropriated thereto , ” 
that S. Sf Co subsequently suspended payment in 
December 1866, and B. Sf Co, m January 1867, 
that m February 1867 B Sf Co filed their petition 
m the Court for the Relief of Insolvent Debtois at 
Calcutta, having previously sold a portion of the 
goods, and delivered the lemamder to J S Sf Co., as 
agents, for sale on account of C. Sf Co , and the 
other parties interested, J S. Sf Co being instructed 
by B+Sf Co. to hold the same to a sepaiate account 
of JB Sf Co , that J S $ Co had received the pro- 
ceeds of the sale of the whole of the goods , that the 
proceeds arising from the sale had been handed over 
by J S Sf Co to J C , who threatened and intended 
to apply the same m payment of the general bodj of 
creditors of B Sf Co. C Sf Co prayed that rights of 
the parties to the suit might be declared ; that an ac- 
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count might he taken of what had come into the hands 
of J Cm respect of the goods ; that J Q might be 
declared answei able to C Sf Co foi the amount which 
should be found to be due to them on such account ; 
that C. Sf Co. might be declaied entitled to the sum so 
found due fox the price of the goods and othei pay- 
ments made hy them on account of the goods ; that 
J C might he directed to pay to C. Sf Co what 
should be found to be due to them on taking an ac- 
count, that the proceeds might be directed to be 
paid amongst the parties to the suit, According to 
their respective shaies and interests therein, and 
that, in the meantime, J. C might he restrained, by 
injunction, from paying over the same to any one 
except C Sf Co On the case coming on for settle- 
ment of issues, the suit was dismissed hy Noeman, 
J„ on the ground that the Court had not jurisdic- 
tion to declare the rights of parties as piayed, and 
no cause of action was disclosed against the Official 
Assignee Meld, on appeal, the Court had jurisdic- 
tion to entertain the suit, and the plamt sufficiently 
disclosed a cause of action. C Sf Co had a right to 
have the question tried whethei, by the alleged ar- 
rangement, the proceeds of the goods were specifical- 
ly appropriated to payment foi the goods, and the 
Court had clearly jurisdiction to compel J C , the 
Official Assignee, to apply the proceeds, as far as they 
may have been specifically appiopriated Collie v. 
Cocreane . . . 1B.L. R., O. C., 131 

32. Specific appro- 

priation --Insolvent Act (11 Sfl2 Viet , c 21), ss 23 
Sf 2d. — In 1862 the plaintiff’s former finn of J. S. 
B Sf B , of Manchester, entered into an agi eement 
with S. Sf Co , of London, and B. Sf Co,, of Calcutta, 
to purchase and ship, on the joint account of the 
three firms, ceitam goods to B. Sf Co , each firm 
taking one-third shaie of the profit or loss m the 
transaction, and by the agreement it was stipulated 
as follows “ J S, B, Sf B. to draw at six months 
on 8 Sf Co for cost of goods, including packing 
charges , said hills to be discounted (and domiciled) 
at Overend, Gurney, Sf Co , at If per cent m excess 
of bank’s minimum rate B Sf Co , to remit their 
three months’ or six months’ drafts as may appear 
most desirable on 8 Sf Co m favour of J. 8 B Sf 
B , which Overend , Gurney, Sf Co agree to Jake at li 
per cent above bank minimum rate for three months 
and pei cent for six months as provision foi said 
six months’ drafts B Sf Co , on sale of goods, to 
specially lemit proceeds to Over end, Gurney, Sf Co 
m first-class bills drawn in favour of Ovei end , Gurney, 
Sf Co Overend , Gu?nei/, Sf Co agree to give up B 
Sf Co 9 s drafts on 8 Sf Co on receipt of the said 
remittances undei rebate In the event of S Sf Co 
being brought under cash advances, J 8 B Sf B 
agiee to find cash to the extent of one third the 
amount ” In 18G3 J 8 B , one of the members of 
the fn m of J. 8 f B Sf B , retired from the firm, 
which was carried on undei the name of T B. Sf 
Bro , and the agreement of 1862 was continued by 
that firm with the two other firms ol S Stf Co and 
B $ Co, Under it certain goodb were, m Septembei, 
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October, and November 1866, purchased by the 
plaintiff, and shipped to B. Sf Co , on triplicate ac- 
count, and bills 'were drawn by the plaintiff on 
8 Sf Co , as agreed, and weie deposited with A C 
Sf Co , not with O Q Sf Co. On the 2nd January 
1867, in consideration of the plaintiff taking on him- 
self all the risk attaching to the said goods, 8 Sf Co. 
and B Sf Co transferred all their right, title, and 
interest in the said goods to the plaintiff This 
agreement was signed on behalf of JB Sf Co by L . 
JB m his owa name, one of the members of the firm 
then m London, who stated that he had the autho- 
rity of his partners for so doing On this agreement 
bemg made, JB Sf Co , by the dnection of the plaintiff, 
handed over the goods and documents relating there- 
to to JB B Sf Co , of Calcutta, on the 16th January 
1867 B Sf Co stopped payment on the 27th De- 
cember 1866, and J R. JR , the only partner of that 
turn then m Calcutta, filed his petition m the In- 
solvent Court there on the 7th February 1867 L, 
B filed his petition in the said Court on the 18th 
May 1867. 8 Sf Co stopped payment in December 

1866 On the 16th Maich 1867, an order of the 
Insolvent Court was made m the matter of the 
petition of J R. li , and in pursuance of this order 
B. B Sf Co delivered to the defendant, as Official 
Assignee of the estate of the said J JR JR., the un- 
sold goods m their hands, which had been transfer- 
red to them by B Sf Co., and the net proceeds of 
those which they had sold JBJeld by Norman, J, 
that the agieement of January 2nd was fiaudulent 
and void against the creditors of B. Sf Co , under 13 
Eliz , Cap 5, if not void under section 24 of the 
Insolvent Act. On appeal, held by Peacock, C. J , 
that the goods weie sent to B Sf Co on a special 
tiust, and theie was a specific appiopriation of the 
pioceeds binding m the case eithei m the insolvency 
or bankruptcy , that the agreement of January 2nd 
was valid and binding on the assignee of B Sf Co ,* 
that by it the propeity in the goods passed to T, B 
Sf JBro. ,* but if it did not, the proceeds were speci- 
fically appropriated to taking up the bills of B. Sf Co. 
on S Sf Co and until they were paid, B . Sf Co. had 
no interest in the goods which could justify their 
assignee m stopping the remittance of the proceeds 
or of taking the propeity out of the possession of B. 
B Sf Co 7 that the plaintiff was entitled to the pro- 
ceeds with interest from the time the proceeds and 
goods were handed over to the assignee, and that the 
goods were not m the order and disposition of J JRJ. 
JR at the time of his filing his petition withm section 
' 23 of the Insolvent Act. Per Mabkby, J —Each 
of the two firms and Barlow were m the outset 
part owners of these goods, and each became liable 
to the others to contribute his share towards the 
cost price thereof In November 1866 there ceased 
to be a binding agreement to remit the proceeds to 
O Q Sf Co., and no new agreement was substituted 
The agreement of 2nd January did not renew the 
right to have the proceeds remitted for special ap- 
propriation, and it was moreover a fraudulent prefer- 
ence and void so far as B, Sf Co were concerned. On 
16th January, when the goods were transferred to 
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*the plaintiff, he was merely a creditor, and therefore 
a transfer for his benefit, within two months of filing 
the petition of insolvency, was void nnder section 24 
of the Insolvent Act. Barlow v Cochrane 

[2 B. L B., O. C , 5Q 

Affirmed by the Privy Council, where it w as held 
that a firm, though insolvent, may part with oi put 
an end to a current speculation, the result ol which 
is still unceitam, on the best terms procurable, with- 
out any imputation of fiaud, so also the abandon- 
ment of a speculation whilst the result is nnccitain 
may he both honest and politic, as it entirely diffeis 
from undue preference of one ci editor to othcis after 
a debt has been incurred Miller v Barlow 

[14 Moore’s I. A., 209 

33. Insolvent Act* 

s 24 — On the night previous to Bis bemg ad- 
judicated insolvent, about 10 p.m., the him of 
Ji. B JO , at their place of business, promised to give 
B a loan of R5,000 if he would the next morning 
deliver to them goods to that amount, and would, m 
the meantime, satisfy them that he had sufficient 
goods m his godown, and allow the firm of B B JD. 
to put their lock on the door of the godown to secuie 
the goods until they had received the value of 
the loan. Thereupon B took the gomasiali of the fii m 
of B. B JD to his godown, let him see that it con- 
tained goods worth more than R5,OOG, and allowed 
him to put a lock on the door, B at tho same 
time replacing his own locks. The gomastah and A. 
then returned to the office of 22. B. JD , wheie 
R5,000 were paid to B., who promised to deliver the 
ne\t morning R5,000 worth of goods out of the go- 
down which had been locked up Having received 
tbe money, B. absconded from Calcutta that same 
mgbt and never returned to bis place of business. 
The next day he was adjudicated an insolvent. Reid 
that the goods in the godown weie not m the order 
and disposition of B. within the meaning of section 
24 of the Insolvent Act. In the matter op Btjng- 
seebhtjr Khettey. Claim op Ramlall Bhdree 
Doss . . . . I. L. B., 2 Calc., 359 

34. — Insolvent Act , 

s. 23. — Assignment of shares. — Constructive trustee . 
— R , an original allottee of five shares in the 
A company, assigned them to B. No transfer was 
executed, and no notice of the assignment was given 
to the company, which subsequently went into liquid- 
ation JR. became insolvent B. sued the liquid- 
ators of the company for the amount due m respect 
of the five shares on the first distnbution of assets. 
Reid that, at the time of RSs insolvency, the plaintiff 
was the true owner of the shares within the meaning 
of section 23 of the Insolvent Act (11 & 12 Victoria, 
Cap 21), and that as he had omitted to give notice 
to the company of the assignment to him, and as he 
had procured no transfer to he executed in his favour 
which the company, nnder their articles of associa- 
tion, were hound to recognise, he had consented that 
the shares should remain m the order and disposition 
of R., and, consequently, the shares and the right to 
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receive any distribution of assets in respect of them, 
vested, upon N.’s insolvency, m the Official Assignee. 
Semite , — The principle that a person who is under an 
obligation to convey property to another is, m a 
Court of Equity, a trustee of such property for 
the latter, does not apply in cases where the reputed 
ownership clause of the Insolvent Act is in question. 
Ex parte Littledale , 6 DeGex, M . ty G., 714 , and In 
ne Sketchley, 1 DeGex <Sf J., 163, followed. Bhayan 
Mtjlji ©. Kayasjt Jasawala 

[I. Ii. R., 2 Bom., 542 

35 , _ Insolvent Act (11 

and 12 Viet., c. 21), s 24 . — Goods pledged by in- 
solvent and re-delivered to him on commission 
tale — M who oarned on the business of a watch 
and clock maker m Calcutta, borrowed from D. M. 
R6,000, for which he gave a promissory note, and, 
as collateral security for the payment of which sum 
he pledged certain articles consisting of watches, 
clocks, &c , with D. M. The articles remained for 
some months m the custody of D M., who then re- 
delivered them to M for sale on commission, the pro- 
ceeds to he applied m liquidation of the debt. M 
gave a leceipt for the articles, and some of them 
were sold by M. on those terms. On the 2nd of 
May 1877, M filed his petition in the Insolvent 
Court, and such of the ai tides as remained unsold 
came into the possession of the Official Assignee On 
an application by D M. claiming the articles and 
praying for an order directing the Official Assignee 
to return them, it was alleged that it was customary 
for European jewellers m Calcutta to receive ai tides 
on commission sale, and it was contended that such 
receipt did not divest the true owneis of possession. 
Held , the articles were rightly vested in the Official 
Assignee On the facts, the insolvent was the true 
ownei of the goods. D M’s mterest ceased when he 
ceased to have possession of the goods , the receipt in 
this view only amounted to an agreement to sell and 
apply the proceeds m liquidation of the debt, and it 
could have been proved and a dividend lecovered on it 
under the insolvency Even if the mterest of D M did 
not cease, the goods were m the order and disposition of 
the insolvent, there being nothing to show any pub- 
licity or notoriety m the change of possession of 
the goods No amount of evidence would convince 
the Court that there was a custom of purchasing 
goods from a retail dealer and leaving them with him 
for commission sale. Semite , — No such anangement 
would he upheld as against the Official Assignee In 
v.v. Murray. Es parte Dwarkanath Mitter 

[I. L. R., 3 Calc., 58 

30, Insolvent Act (11 

and & Viet , c 21), s 23 — Reputed ownership — 
Possession . — Consent of true owner . — Partner out 
of jurisdiction — Mortgage of chattels — Priority 
— In 1878 the membeisof the firm of A Sf Co . 
mortgaged the hve and dead stock, chattels, and 
effects belonging to the firm to B , the moitgage 
deed containing a clause to the effect that as long as 
there was anything due on the mortgage, the morfc- 
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gaged propel ty should he treated and considered as 
the property and m the order and disposition of the 
mortgagee. A Co. subsequently obtained further 
advances from B , at this time A was residing out of 
the jurisdiction of the Court, and the instruments 
ci eating the further charges were signed by his 
attorney. C and D , the two members of the firm 
residing in Calcutta, remained m possession of the 
mortgaged property up to the 10th May 1880, when 
they became insolvent, and their property was vested 
m the Official Assignee, who entered mb possession. 
On the 12th May the mortgagee also entered mto pos- 
session. On the 26th June, A , the remaining part- 
ner of the firm, returned to Calcutta and filed his pe- 
tition of insolvency. Upon a petition by the mort- 
gagee claiming to he paid his mortgage- money in 
priority to the other creditors of the firm, — Reid that 
the goods and chattels of the firm which were co- 
vered by the mortgage and fnither charges did not 
vest m the Official Assignee upon the insolvency of C. 
and JD. Reynolds v JBowley, L R ,2 Q B , 474 , Ex 
parte Dorman, L R, 8 Ch , 51, and In re Rill, 
Ex parte Lepage, I L R , 6 Calc , 636, note, dis- 
tinguished. In the matter oe Morgan Gubboy 
v . Miller . . 1. 1*. R., 6 Calc., 633 

[7 C. L. R., 29 : 9 C. B. R., 385 

37 . Insolvent Act (11 

and 12 Viet , c. 21), s 23. — Where goods are m the 
order and disposition of any person undci such cir- 
cumstances as to enable him by means of them to ob- 
tain false credit, then the owner of the goods, 
who has peimitted him to obtain false credit, must 
suffer the penalty of losing such goods for the benefit 
of those who have given the credit. In the matter 
or Marshall . . I. B. R., 7 Calc., 421 

Affirmed on appeal. In the matter or Mar- 
shall. Boileatj v. Miller 10 C. B. R., 591 

38 . - Insolvent Act (11 

and 12 Viet., c 21), s. 23 — Reputed ownership. — In 
1883 B mortgaged to one D certain furniture stand- 
ing m a house leased by him from one V. The 
mortgage-deed provided that until default the mort- 
gagor should have free use of the mortgaged pro- 
perty; that the mortgagee should be at liberty to 
place a durwan m charge of the furniture * and that 
on default by the mortgagor the mortgagee should 
have power to enter the premises and deal with the 
goods as his own. A durwan was placed m charge, 
and m January 1884 the moitgagoi defaulted and 
was piessed ±oi payment at diffeient times pievious , 
to August 1884 On the 1st August the moitgagee 
sent to the premises people from Messis Mackenzie, 
Lyall & Co , for the purpose of lotting and cataloguing 
the furniture Admittance into the house was re- 
fused to them by R , although they were admitted 
into the compound by the durw an of the mortgagee 
At about this date (but whetliei bcfoie oi after the 
1st August was not clear) B asked for father time 
for payment, which was gi anted On the 4tli August 
the fumituie was attached by V in execution of a 
decree for lent. On the Gtli August B. filed his peti- 
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tion in insolvency, and on the 15th September the 
furniture was sold by the Official Assignee On a 
hearing of the claims put m by the mortgagee and V, 
— Reid that, on the 6th August, the furniture was 
not in the possession, order, or disposition of B. as 
reputed owner with the consent of the true owner ; 
that under the cncumstances brought out m evidence, 
the fact that further time for payment was granted 
had not the effect of a fresh consent on the part 
of the mortgagee to the goods being m the possession 
of B. as reputed owner , that even if this had been so, 
the attachment under V’s execution took the goods 
out of the order and disposition of B , and that the 
mortgagee was entitled to the benefit of that circum- 
stance In re Agabeg , 2 Ind Jur , N S, 340 , 
questioned In the matter oe R. Brown (claim 
of Dwarkanath Mittee) 

[I. I* R., 12 Calc., 629 

7. VOLUNTARY CONVEYANCES. 

39. Assignment by debtor.— 

J Fraud on creditors. — Fraudulent assignment — 
Where G. Sf Co. were unable to meet the bills of T. 
4* Co., and wrote to T.Sf Co , “ If you do not arrange 
for renewal or payment of them, we must stop pay- 
ment $ ” G Sf Co., knowing that they were insolvent, 
but for the purpose of delay, and not f oi any benefit 
to the estate, agreed to mortgage to T. Sf Co, what 
was substantially the whole of the estate. T. Sf 
Co renewed the bills, and the bills again falling due, 
mid G. Sf Co. being unable to meet them, T Sf 
Co paid them. Shortly afterwards G. Sf Co. filed 
their petition of insolvency, without having carried 
•out the agreement. In a suit by T. Sf Co„ the 
Court refused to decree specific performance of the 
agreement, and held that it was a fraud against the 
general body of the creditors. Teil v Gordon 

[2 Ind. Jur., N. S., 142 

49. n - . ■ — — Assignment to 

one creditor . — Fraud.* — Vendor remaining m pos- 
session — When A , a holder of a hundi drawn up 
-and accepted by the firm of B., procured that firm, 
when it was on the verge of insolvency, to sell him 
certain property in payment of the hundi; but, 
before his obtaining possession, C., another creditor 
of, and decree-holder against, the firm, got it sold 
m satisfaction of his debt , — Reid on AS s suit that 
the salem his favour could not, m the absence of any 
finding of fraud, be set aside merely on the ground 
that the effect of it had been to deprive the other 
•creditors of their powers to have recourse to the 
property. Daloo Ram v. Shiva Pershad 

[2 Agra, 71 

41 . Insolvent Act , s. 

24 Voluntary assignment. — Deposit of title-deeds, 
— Bight of Official Assignee. — The firm of C. FT Sf 
Co , Calcutta, had an account with a bank, of which 
B was the manager, under an arrangement that the 
bank should discount bills accepted by C. Ff, Sf Co 
to a certain amount, and that C. FT. Sf Co. should 
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keep m the bank a certain fixed cash balance In 
Novembei, B , finding that the limit of the discount 
accommodation had been exceeded and the cash ac- 
count oveidiawn, declined to discount any moie hills 
unless secunty were given foi the amount then due 
to the hank A , the only partner m the firm of C. 
Is Sf Co then m Calcutta, verbally piomised on 24th 
Novembei to deposit wuth the bank the title-deeds of 
the pi cruises m which C N Sf Co carried on their 
business, and m considei ation of sneb promise B. 
discounted fuithei bills fiom 24th to 29th Novembei . 
A sent to B a letter on 25tli Novembei as follows: 
“In puisnance of the conveisation the wntei had 
with you yesteiday, we now deposit the title-deeds of 
landed house piopeity as security against orn discount 
account 39 The letter enclosed ceitain title-deeds, of 
winch B acknowledged the leceipt B subsequently 
discovered they were not the title-deeds winch A had 
promised to deposit, and of tins he gave A notice by 
lettei on 28th November. C FS. Sf Co, on 5th 
November 1870, suspended payment, and by the 
usual order then estate and effects vested m the 
Official Assignee, who thereupon, finding that the hank 
claimed a lien on the deeds, biouerlit a suit against 
the bank for lecovciy of them. Reid that the de- 
posit of the title-deeds rvas not void undei section 24 
of the Insolvent Act Miller- v. Chartered Mer- 
cantile Bank of India, London, and China 

[6 B L. K. s 701 

42. Insolvent Act , s. 

24 — Assignment to trustees for benefit of credit- 
ors — Voluntary assignment — Onus pi obandi — 
Bight of creditor to set aside deqd — Wheic two 
insolvent paitncis, being sued by two of then ciodii- 
oi s, and uigently pressed by othois, called a meeting 
of their cieditois to consult them as to the com sc to 
be adopted, and the cieditois at such meeting resolved 
that the affairs of the insolvents should be wound 
up, undei a deed of assignment m trust foi the 
benefit of their ci editors, and, m puisuance of this 
resolution (which was not shown to have been pro- 
posed by oi to have originated with the insolvents), a 
deed of composition was diawni up and executed by 
the insolvents, wheieby they assigned their entire 
property to trustees for the benefit of all their credit- 
ors, who, before a ceitam specified time, should sign 
the deed It was held that, undei these circum- 
stances, the composition deed could not be considered 
a voluntary assignment within the meaning oi sec- 
tion 24 of the Insolvent Debtors Act, and the deed 
was accoidmgly upheld The onus of proving an 
assignment to be voluntary within the meaning of 
the above section lies upon the person impugning it. 
Queer e, — Whether one of the creditors of an insol- 
vent, without the consent or without using the name 
of the Official Assignee, can take steps in the Ihsol- 
v ent Court with a view to have an assignment by an 
insolvent to trustees set aside as voluntary In re 
Dhanjibhai Khaesetji Ratnag-ar 

[10 Bom., 327 

43. ■ ■■■ < — Insolvent Act, s. 

24,—‘ ( Voltmtaig 99 conveyance by insolvent — 
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Where two days before a person was adjudicated an 
insolvent and his property had by order vested m the 
Official Assignee, under the piovisions of Statute 11 
and 12 Victoria, Cap 21, such person had, not sponta- 
neously, but m consequence of being pressed, assigned 
to a particular ci editor certain property, — held by 
Stuart, C J , that such assignment was not “ volun- 
tary” within the meaning of section 24 of that 
statute, and was therefore not fraudulent and void 
under that section as against the Official Assignee. 
Held by Peaks on, J , that such assignment was not 
a voluntary one in the sense that it was made spon- 
taneously without pressure ; but as the vesting order 
was not passed on a petition by the insolvent for his 
discharge, that section was not relevant to the case. 
Sheo Prasad v. Miller . I. Xj. R., 2 All., 474 

In the same case before the Privy Council, a firm, 
trading in Calcutta, having been there adjudicated 
insolvent, the transfer of a debt, transferred by one 
of its branches, located m Lucknow, was held upon 
the evidence to have been a voluntary assignment, 
void under section 24 of the Statute 11 and 12 Vic- 
tona. Cap 21, as against the Official Assignee. A 
draft, dated of the day on which, at night, the insol- 
vent firm stopped payment in Calcutta, adjudication 
having followed on the second day after, purported 
to have been drawn by a debtor owing money to the 
Lucknow branch under its assignment in favour of 
the defendant to the amount of such debt The lat- 
ter received the money. Held that, under all the 
circumstances, it was not necessary to decide whether 
the transfer was^made on the date which the draft 
purported to hear, the conclusion, upon all the facts, 
being that the debt had been transferred “ volunta- 
rily” withm the meaning of section 24. Miller v. 
Sheo Prasad . . . I. L. R., 6 AIL, 84 

[Ii. B., 10 I. A., 98 

44. ( Insolvent Act , 

ss 23, 24 — Equitable assignment of goods as secu- 
rity. — JoJchmi hundi — The plaintiffs at N pur- 
chased, on 22nd December 1878, from L , for B 4,000, 
a jokhmi kundi, drawn m favour of plaintiffs by I, 
upon his firm m Bombay. The hunch contained a 
statement that it was “ drawn agamst ” twenty-mne 
bales of wood shipped at Tuna, and it was made pay- 
able eight days after the safe arrival of the ship at 
Bombay The plaintiffs obtained from L , at the 
same time, a letter addressed by him to his firm at 
Bombay, which contained the following passage 
u Upon you a jokhmi hundi is drawn, the particul&is 
whereof are as follows* (R4,000.) The value 
having been received from Jadowji Gopalji, hundis 
for R4,0G0 drawn agamst 29 hags of sheep’s wool 
shipped on board the * Hariprasad/ owner Dayal 
Morarji, from the seaport town of Tuna .... 
On the safe arrival of the vessel do you be good 
enough to land the goods, and deliver the same to 
Jadowji Gopalji, and as to the jokhmi hundis drawn 
before, if in respect thereof any money has to be paid 
to Jadowji Gopalji, do you be good enough to pay 
the same.” The above letter was duly piesented by 
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the plaintiffs to L *s Bombay firm on the 27th De- 
cember 1878. Evidence was given that, at the time 
the plaintiffs obtained the hundi and the letter, the 
goods referred to had been already shipped On the 
1st January 1879 the firm of L. was adjudicated in- 
solvent by the High Court of Bombay On the 5th 
January 1879 the ship arrived at Bombay with the 
goods in. question on board, and on the 7th January 
the ship-owners delivered them to the Official As- 
signee. In a suit against the Official Assignee (as 
assignee of the estate and effects of LV) and the ship- 
owners to recover possession of the wool, or the 
amount of the hundi, — Held , on the authority of 
Burnv. Carvalho, 4 M.fyCr, 702 , that the letter of 
the 22nd December 1878 operated as an equitable 
assignment of the wool to the plaintiffs, on the safe 
arrival of the vessel, as a security for the payment 
of the hundi, and that the plaintiffs weie therefore 
entitled to obtain possession of the wool. Jadowji 
Gopalji v. Jetha Shamji . I. L. R., 4 Bom., 338 

45. Statute 11 and 

12 Viet , c 21, s 24 — Insolvent. — Voluntary trans- 
fer — On the 12th March 1881 a film, the partners 
of which were subsequently, withm two months from 
that date, adjudicated insolvents under 11 and 12 Vic- 
toria, Cap. 21, suspended payment. On the night of 
the previous day, the 11th March, one of the ci editors 
of the firm, the impending bankruptcy of the firm 
havmg become known, urged the latter to make over 
a part of their stock-in-tiade as security for the 
debt, and to this the insolvents consented. The only- 
pressure which appeared to have been exercised was 
that, on the 11th March, security was demanded 
from the insolvents. Held that there haring been 
no pressure which could not he lesisted, and no legal 
proceedings havmg existed agamst the insolvents, or 
which they could have feared,, the transaction was a 
voluntaiy transfer, and therefore void under section 
24 of 11 and 12 Victoria, Cap. 21 Phulchand v 
Miller . . . . I. X,. R., 7 AIL, 340 

8. INSOLVENT DEBTORS UNDER CIVIL 

PROCEDURE CODE 

40 , Application of Ciidl Pro- 

cedure Code. — Civil Procedure Code, 1859, ss.273 
and 280 . — Eight of Official Assignee. — Sections 273 
and 280 of Act VIII of 1859 did not apply to cases 
of insolvency where the whole of the debtor’s pro- 
perty is vested in the Official Assignee, and cannot he 
handed over to the Court m the manner contemplated 
by those sections Kissoreemohun Chatterjbe v. 
Konnoy Loll Dutt . 1 Ind. Jur,, N S., 247 

47 , Civil Procedure 

Code, 1859, ss. 273-280 — The sections of Act 
VIII of 1859 (273-280, &c ,) which enabled a 
defendant, arrested or m prison m execution of a 
decree, to obtain, his discharge on application to the 
Civil Court, and giving up all liis property, had no 
application m cases in which the prisonei had become 
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Application of Civil Procedure Code — 

continued . 

insolvent, and the Court for the Relief of Insolvent 
Debtors had his case pending before it, but they did 
apply where the petition m insolvency had been dis- 
missed or otherwise fully disposed of In re Soor- 
persaud . . .2 Ind. Jur., N. S., 91 

48. Small Cause Court debtors. 

— Civil Procedure Code, 1877 ', s 336 , cl 5, and 
ch XX, ss. 844-360 — Clause 5 of section 336 of 
Act X of 1877 applies to Small Cause Court debtois 
such persons can obtain the benefit of Chapter XX of 
that Act by applying to a Couit which has jurisdic- 
tion under that chaptei Moidin v Sundaramur- 
thia . . . . I. Jj. R., 2 Mad., 9 

49. Application to Collector’s 

Court for adjudication. — Civil Procedure Code , 
1877, ss. 2 and 344. — Bengal Civil Courts 3 Act , 
1871, s. 15 — Bengal Act VII of 1868 — A Collector’s 
Court, though having Civil Court powers m some 
cases, is not a Civil Couit under section 15, Bengal 
Civil Courts Act, 1871, noi is it subordinate to a Dis- 
trict Court within the meaning of section 2 of the 
Civil Procedure Code, 1877 An application under 
section 344 of Act X of 1877, foi a declaration of 
insolvency made by a person imprisoned by oider of 
the Collector under the provisions of Bengal Act VII 
of 1868, cannot be entertained. In the matter oe 
Bodru Rohman . . . 3 C. L. R„ 508 

50 . Application to Munsif’s 

Court for adjudication — Civil Procedure Code, 
1882, ss 344, 360 — Attachment of debtor's goods — 
Applications to Munsifs Court — A Distnct Munsif’s 
Court invested with insolvency jurisdiction by the 
Local Government under section 360 of the Code of 
Civil Procedure cannot entertam an application made 
by a judgment-debtor, whose pioperty has been at- 
tached, to be declared an insolvent, except where such 
application is transferred to it by the District Court 
Narasaxxa v. Narasimma 

[I, Ii* R., 7 Mad., 510 

51. Application on insufficient 

grounds? — Civil Procedure Code, 1882, s 244 — 
Fulfilment of requirements of section after applica- 
tion . — When an application to he declared an insolvent 
under section 344 of the Civil Procedure Code, 1882, 
was preferred, the requirements had not been fulfilled, 
as the applicant had not been arrested or imprisoned m 
execution of a decree foi money, nor had his propeity 
been attached in execution of such a deciee Eleven 
days aftei the application had been preferred the 
applicant’s pioperty was attached m executiomof such 
a decree One of the creditors subsequently objected 
to the application on the giound that when it was 
prefeired the requirements of section 344 had not 
been fulfilled Field that the application should not 
on that ground have been dismissed Makhan Lal 
v. Gulzari Lal . , I. Xi. R„ 6 AH., 289 
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8. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE —continued 

52. Application for adjudica- 

tion after order for attachment of property. 
— Civil Procedure Code , 1877, ss 344 to 360 — 
Jurisdiction — Subordinate and District Com ts . — 
The lower Court oidered the attachment of a house 
belonging to the judgment- debtor m execution of a 
money- decree passed against him by that Court 
The judgment- debtor then applied to he declared an 
insolvent undei section 344 ot the Civil Piocedure 
Code, Act X of 1877 Held that it could not enter- 
tain the application. Purbhudas Velji v Chug-un 
Raiohanl . . I. L. R., 8 Bom., 196 

53 . Discharge, Right of debtor 

to —Civil Procedure Code, 1859, s 273 . — The only 
question was under this section whethei the debtor was 
possessed oi not of any means If not, he was entitled 
to his disehaige Siddee Gopal Sadhoo Khan v . 
Nund Lall Dex . . 4 W. R., Mis., 8 

54. — Civil Procedure 

Code, 1859, s. 273— Act XXIII of 1861, s. 8 — 
Where a lower Appellate Couit, from the leplies of 
a judgment-debtor whom it examined, and from the 
circumstances of the case as set forth m the evi- 
dence, came to the conclusion that the judgment- 
debtoi had not pioved that ho was not possessed of 
property, so as to be entitled to the benefit of sec- 
tion 273, Act VIII of 1859, and section 8, Act 
XXIII of 1861 , — Bold that theie was no erroi of 
law m this finding. Abdool Run man v Abdgol 
Sobhan . . . . 12 ¥. R., 125 

55. ^ Proof of bona 

■{ides — Procedure — In making the application pie- 
scubedhyAct Vlllof 1859, section 273, it was neces- 
sary foi the judgment-debtor to satisfy the Couit that 
he was acting bond fide. After the Couit was satisfied 
that the allegations made by the judgment- debtor m 
his application and under examination w'eie true, it 
might call upon the execution-creditor to show cause. 
Gladstone, Wxllie & Co. v. Woomesh Chunder 
Chatterjee . . , .25 W. R. s 96 

56. - - Civil Procedure 

Code, 1859, s, 273 — Mala fides — C D repaned 
P’s ship on his express lepresentation that the 
repairs would he paid for by a letter of credit which 
the owners had sent for that puipose P applied 
the funds to the payment of othei creditors C D. 
sued him for the amount of the lepairs, and obtained 
a. decree, m execution of which P was imprisoned. 
The Court having refused to give him his disehaige 
under section 273 of Act VIII of 1859, he appealed. 
Held, on appeal, that a person who gets work done on 
the representation that it is to be paid for ojut of 
certain specific funds, which funds he afterwaids 
applies m paying sums due to other creditors, is 
guilty of mala fides and of giving undue preference, 
and is therefore not entitled to his discharge under 
section 273 of Act VIII of 1859 Passmore v. 
Calcutta Docking Companx 

[Bourke, A. O. C., 74 
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8. INSOLVENT DEBTORS UNDER CIVIL 
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Discharge, Bight of debtor to— continued. 

57. — Civil Procedure 

Code , 1859 , s. 273 — Circumstances entitling debtor 
to release — Where the judgment-debtor applied for 
his discharge under section 273 of Act VIII of 
1859, and the Court not being satisfied of his inability 
to pay, and that he was honest and bond fide m deal- 
ing with his property, refused the apphcation , Held 
that a prisoner for debt, if he be perfectly honest, 
without present means of payment, and has given 
every facility in his power to his creditors taking 
possession of his property, is entitled to release 
that nothing short of this will entitle him to it. 
Chyet Ram v. Ramohunder Dutt 

[Bourke, O. C., 101 

58. — Ciml Procedure 

Code, 1859, s . 273 ; and Act XXIII of 1861, s 8.— 
Application of the Small Cause Courts . — A defend- 
ant, arrested m execution of a decree of a Small 
Cause Court, applied to that Court, under section 273 
of the Civil Procedure Code, averring that the only 
property which he had was immoveable property, 
and he was willing to place it at the disposal of 
the Court. Held that the judgment- ci editor was 
liable to be called upon to show cause for not pro- 
ceeding against the property descubed m the ap- 
plication m execution of his decree. Shaw* v. Stt- 
bramier 5 Mad,, 108 

59. Ciml Procedure 

Code , 1859, s. 273 — Insolvency. — Order for dis- 
charge. — Jurisdiction of District Judge. — Except 
under very special circumstances, a Judge ought not 
to make an order for the discharge of a defendant 
under Act VIII of 1859, section 273. A party who 
voluntarily brings himself mto the Insolvency Court 
m Calcutta was incapable of applying to a District 
Judge for a dischaige under the above section, the 
property which he may be possessed of within the 
jurisdiction of the former Court not being subject to 
the latter. Kisto Labe Gossain v Joy Gopal 
Bysack . . . .21 W. B., 185 

60. Judgment-debtor 

— Application for discharge — Salary — A judg- 
ment-debtor m receipt of a monthly stipend was not 
entitled to obtain a discharge under section 273 of 
Act VIII of 1859, unless he submitted to place that 
stipend at the disposal of the Court, that provision 
might be made for satisfaction of tbe debt Asdut- 
eowxah Reza Hossein Khan v Hamisadowe^h 
Abed Khan . 6 B, L, R., 575 : 15 W. B., 204 

But see Coombe v. Caw . IS B. I». R., 268 
[22 W. B., 257 

61. Arrest in execu- 

tion of decree. — Ground for discharge. — Act VIII 
of 1859 , s &73 — Salary — The fact that a judgment- 
debtor, who had been arrested in execution of a 
money-decree, was m receipt of a salary, was not suffi- 
cient cause to show against his discharge under sec- 
tion 8 of Act XXIII of 1861. Coombe v. Caw 

[13 B, I*. R., 268 : 22 W. R., 257 
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02. Ciml Procedure 

Code, 1859, s. 280. — Dvidence. — Where a judgment- 
debtor applied for release from imprisonment under 
the provisions of section 280, Act VIII of 1859, and 
the judgment- creditor adduced pnmd facie evidence 
that the applicant had wilfully concealed propeity, 
or rights and interests*, m property, which evidence 
was rebutted, the Judge was held to have done right 
m rejecting the apphcation. When a party seeks 
the assistance of a Court m any casC in which the 
best knowledge of the disputed facts is with himself, 
he is bound to place that knowledge before the Court 
with the sanction of an oath. Gung-a Churn Dhttr 
v . Kulinq-a Pa Setee . . 12 W. R., 422 

63. — Onus probandi , 

— Civil Procedure Code, 1859, s. 280. — W'here a 
judgment-debtor applied from jail for his own re- 
lease, putting in an affidavit and afterwards a deposi- 
tion on oath, to the effect that he had no property 
whatever to satisfy the decree against him, — Held 
that it was incumbent on the decree-holder to prove 
that these statements were false, and that, in the 
absence of such evidence, the judgment debtor was 
entitled to his discharge. Abdool Settar v Ma- 
khttm Kooer . . . .25 W. R., 182 

84. — Civil Procedure 

Code, 1859, s. 273 — Act XXIII of 1861 , 8.— 
Concealment of property. — Where a judgment- debt- 
01 , arrested m execution of a decree, applied for his 
discharge under section 273, Act VIII of 1859, bub 
while pietendmg to furnish a complete statement of 
his property was shown to have concealed a portion, 
the lower Court was held to have acted properly, 
under section 8, Act XXIII of 1861, m ordering him 
to prison. Guno-a Gobind Mtjndul v Bonomaler 
Paue 14W.R., 54 

65. Act XXIII of 

1861, s 8 — Order illegal for non-comphance with 
pi ovisions of the law — Subsequent application for 
arrest — Held that an order discharging a judg- 
ment-debtor under section 8, Act XXIII of 1861, 
being illegal on account of non-compliance with the 
procedure prescribed by law, might be quashed and 
afterwards treated as a nullity, so as not’to bar any 
subsequent application for arrest Luchmee Na- 
rain v. BhairowPershad . 1 Agra, Mis., 4 

66. Act XXIII of 

1861 , s. 8 — Power of Judge to detain defendant in 
custody . — The discretionary power of a Judge to 
detain a defendant m custody otherwise than by 
committing him to prison in execution of a decree was 
confined to the case provided for m Act XXIII of 
1861, section 8. Sahib Rautan v. Ibrahim Rau- 
tan , 1 Mad., 441 

67. Act XXIII of 

1861, s. 8. — Application for discharge.— Act VIII 
of 1859, ss 273 and 280.— Section 8 of Act XXIII 
applied only to applications made under section 273 
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Discharge, Right of debtor to — continued. 
of Act VIII of 1859, not to applications made under 
section 280. Smith v . Boggs 

[[5 B. Ii. R., Ap«, 21 

68. Sufficiency of 

security — The question of the sufficiency of the 
security tendered by the judgment-debtor is one en- 
tirely for the lower Couit to deteimine. In the 
mattee or Bhoobun Mohun Bose 

* [15 W. R., 571 

69. Application to be declared 

insolvent. — Civil Procedure Code , 1882 , s 344 — * 
Onus probandi — A person applying under section 
344 of the Code of Civil Procedure, must satisfy the 
Court that his case comes within the provisions of 
section 351, and the burden of proof lies upon him. 
Mumtaz Hossein v. Beij Mohun Thakooe 

[I. Xi. R., 4 Calc., 888 

7 0. Civil Procedure 

Code, 1882, s 351 . — Insolvent judgment- debtor. — 
“ Unfair preference 33 — J„ in puisuance of a previ- 
ous agreement with B., and on being pressed by B ., 
who had a pecuniary claim against him, which nearly 
equalled half the amount of all the pecuniary claims 
against him, assigned to B. the whole of Ins property 
by way of sale, m consideration in part of B ’$ pecu- 
niary claim against him Meld that by such assign- 
ment J. did not give B . an “ undue preference w to 
his other creditors within the meaning of section 
351 of Act X of 1877. Joakim v Seceetaey or 
State bob India . . I. L. R., 3 All., 530 

71. — Civil Procedure 

Code, 1882, s 351 — Insolvent judgment-debtor. — A 
judgment-debtor applied to be declared an insolvent. 
Certain of the claims against him weie claimed under 
decrees. The Court of fiist instance xefused the ap- 
plication, notwithstanding the statements in the ap- 
plication were substantially true, and the applicant 
had not committed any act of had faith mentioned in 
section 351 of the Civil Procedure Code, on the 
ground that the applicant had contracted the debts 
for which such decrees had been made dishonestly, 
and that action gave the Court in such a case a dis- 
cretionary power to refuse the application. Meld 
that the Court of first instance had taken an erro- 
neous view of section 351, and had assumed a wider 
discretion than the law conferred on it. If a per- 
son making an application to be declared an insol- 
vent has not brought himself within clauses (a), (5), 
(e), or (d) of that section, then the Court has no dis- 
cretion on other grounds to refuse the application. 
The bad faith, the reckless contracting of debts, the 
unfair preference of creditors, t the transfer, removal, 
or concealment of property, the making false state- 
ments in the application, are all dealt with in section 
351, and are intended to confine the category of acts 
of misconduct that will debar the applicant from ob- 
taining tbe lelief and protection he asks Salamat 
Adi v . Minahan . . I. If. R., 4 All., 337 
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8. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE — continued 

Application to be declared insolvent — 

continued. 

72. — - Civil Procedure 

Code, 1882, s. 351 (a). — Insolvent judgment-debtor . 
— Accidental false statement in application — Befoie 
rejecting an application by a j'udgment-debtor for a 
declaration of insolvency with reference to the provi- 
sions of section 351 (a) of the Cml Procedure Code, 
it is necessary that the Court should he satisfied that 
the applicant has wilfully made false statements : un- 
intentional inaccuracies are not sufficient giounds for 
rejection. Kabim Bakhsh v Misei Lad 

[I. Ij. R., 7 All., 295 

73. Civil Procedure 

Code , s. 851 (b). — Insolvent judgment-debtor — 
“ Property ” — Fraudulent intent. — Section 351 (5) 
of the Civil Procedure Code contemplates a case off 
active concealment, transfer, or removal of substan- 
tive property since the institution of the suit m which 
was passed the decree m execution* of which the judg- 
ment-debtor was arrested or imprisoned, with intent 
to deprive the creditor or creditors of available assets 
for division ; and it does not cover an omission by the 
judgment-debtor, m bis application for a declaration 
of insolvency, of a statement as to his right to demand 
partition of ancestial estate fn which he is a sharer, 
especially where there is no evidence of any intent to 
defraud. Sukeit Naeain Lad v. Raghunath Sahai 

[I. L. R., 7 All,, 445 

74. — Plaintiff impri- 

soned for costs of unsuccessful action — A plaintiff 
lmpiisoned at the suit of the defendant for the costs 
of an unsuccessful action was not a piopcr object for 
the application of section 281, Act VIII of 1859. In 
THE MATTEE OE BEENAEUSSEE DOSS . Cor., 123 

75. Application for 

discharge. — Plaintiff. — Imprisonment for costs of 
suit, — Section 281 of Act VIII of 1859 did not 
apply to a plaintiff in custody for the costs of a suit. 
In ee Edudjee Ruttonjee 

[10 B. L. R., Ap., 27 

76. Civil Procedure 

Code, 1859, ss 280 and 281.— Bad faith. — A person 
in custody who had been guilty of bad faith in the 
transactions relative to which he was detained, but not 
with regai d to his application under section 280 of 
Act VIII of 1859, was entitled to his discharge. Ano- 
nymous . . llnd. Jur.,N. S.,8 

*77. Civil Procedure 

Code, 1859 , s. 281 — Application for discharge.— 
“ Bad faith. 3 *— When an insolvent was brought up 
for the purpose of obtaining bis discharge,— Meld 
that the c< bad faith ^ mentioned in section 281, Act 
VIII of 1859, must be in respect of the debt for which 
he was imprisoned, and with regard to which the ap- 
plication was made. Obientad Bank v. Manima- 
dhab Sen . . . 8B.L. R., Ap., 14 

78. — Application for 

discharge. — “Bad faith — Civil Procedure Code , 
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PROCEDURE CODE — continued . 

Application to “be declared insolvent— 

continued . 

1859 , s. SSL— "Bad faith ” in section 281, Act VIII 
of 1859, meant had faith not only m respect of the 
application, but included bad faith on previous occa- 
sions. Smith v Bogg-s . 5B.L. R., Ap., 22 

79. Application for 

discharge — “Bad faith.” — Civil Procedure Code , 
1859 , s . 281 —"Bad faith” m section 281 of Act 
VIII of 1859 referred only to bad faith in respect of 
an application under that section. In re Gurudas 
Bose . . * . 7 B. L. R., Ap., 23 

80. — — Application for 

discharge " Bad faith ” — Civil Procedure Code , 
1859 , s, 281 — In an application for discharge under 
section 281, Act VIII of 1859, the " had faith” must 
be bad faith in respect of the application Butler 
v . Lloyd . . ♦ 12 B. L. R., Ap., 12 

81. — Application for 

discharge. — Omission to state in petition where 
property would he found . — In an application for 
discharge under sections 280 and 281 of Act VIII of 
1859, the propei ties entered m the defendant’s sche- 
dule consisted entirely of moveables, and the petition 
did not state the place or places where such property 
would be found. Held, it was a substantial defect 
in the application, which was refused Watkins v. 
Roheenee Bullub , 10 B. L. R., Ap., 11 

82. — Cost of deposi- 

tion of defendant^ s— Where the plaintiff, in order to 
make the proof refened to m section 281, Act VIII 
of 1859, chooses to examine the defendant, he must 
pay for the oath and the cost of reducing the depo- 
sition of the witness to writing It would be other- 
wise under section 8, Act XXIII of 1861, m which 
case the fee is demandable from the applicant. Ed- 
mond v . Nierses 

[8 B. h. R., Ap., 22 : 16 W. R., 84 

83. * Civil Procedure 

Code , 1859, ss, 275, 281 — Application for discharge 
— “Bad faith .” — The acts of bad faith ref ei red to 
in sections 275 and 281 were not limited to acts of 
bad faith committed by the prisoner in his ap- 
plication for discharge, or for the purpose of pro- 
curing his dischaige, hut included acts of bad faith m 
the manner of mcuirmg his original liability In re 
Soopersaud . . .2 Ind. J ur., NT. S., 91 

In re Sibcjhunder Kurmokar 

[2 Ind. Jur., IN, S„ 93, note 

84. Civil Procedure 

Code , 1877, s. 351. — Acts of had faith. — " Matter of 
the application — The words used m clause (d) of 
section 351, "the matter of the application,” em- 
brace the insolvency, and all the facts and circum- 
stances material to explain the insolvency. Acts of 
bad faith towards creditors just at the period at 
which the applicant was contemplating insolvency 
may be held to be part of the matter of the applica- 


INSOLVENCY— continued. 

8. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE — continued. 

Application to be declared insolvent— 

continued. 

tion. A Judge would not he exercising a right dis- 
cretion under section 351 if he refused relief in the 
case of persons who, although knowing that they had 
not the means of paying at the time the debt was 
contracted, yet honestly believed upon reasonable 
grounds that they would have the means of paying 
eventually, Bavachi Packi v. Pierce, Leslie, & 
Co . . . . I. Ii, R., 2 Mad., 219 

85 . Judgment- debtor 

in jail — Civil Procedure Code — Act X of 1882 , ss. 
336, 339, 344 , 345, 349, 350, 351 , 359 — . Arrest , im- 
prisonment, Meaning of — 11 8$ 12 Vic., c. 21, s. 24 . — 

Undue preference. — A judgment-debtor arrested m 
execution of a decree for money, who has not, on his 
committal to jail, expressed his intention of applying 
to be declared an insolvent under Chapter XX of the 
Code of Civil Procedure, is nevertheless entitled dur- 
ing his imprisonment to make an application for that 
purpose, and the Court may, under section 349, 
pending the hearing of such application, release him 
on his finding security to appear when called upon. 
In deciding whether or no a payment made to a parti- 
cular creditor amounts to an unfaii preference within 
the meauing of section 351 of the Code, the Courts 
may fairly (where there is no other reason for im- 
peaching the transaction as an unfan pieference 
apart from the piovisions of the Insolvent Act) refer 
to, and be guided by, the pi ovisions of the Insolvent 
Act, which treats a transaction as an unfair piefer- 
ence only when it has occuned within a limited time 
before the insolvency proceedings In the matter 
oe Hastie . . . LL. R., 11 Calc , 451 

86 . Civil Procedure 

Code , ss. 351, 352 — Omission of Court to follow pro- 
per procedure — Declaration of insolvency. Effect of. 
— A judgment-debtor having applied to be declared an 
insolvent under section 344 of the Code of Civil Pro- 
cedure, entered the name of A. m the list of his cre- 
ditors together with the amount of the debt. No 
creditors appearing to oppose the application or prove 
then* debts, the Court, without framing a schedule as 
requned by section 352, declared the judgment- debtor 
an insolvent under section 351. In a suit brought 
by A. to recover the debt, — Meld that, as 7he provi- 
sions of section 352 had not been followed, the decla- 
ration undei section 351 could not operate as a decree 
between the insolvent and A., and that A. was entitled 
to a decree. Aeunaohala v. Ayyavu 

[I. L. R., 7 Mad., 318 

87. Surety-bond. — Execution. — Act 

VIII of 1859, s 204 —A suiety-bond taken by the 
Court under section 8 of Act XXIII of 1861, after 
judgment has been pronounced, could be enforced 
under section 204 of Act VIII of 1859. Abdul Ka- 
rim v. Abdul Huque Kazi 

[8 B. L. R., 205 : 15 VI. R., 21 

88. Court fees.— Act VIII of 1859, 

s . 281 . — In cases under section 8, Act XXIII of 1861, 
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8 INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE— continued. 

Court fees— continued 

the fee foi the oath and the cost of reducing the 
deposition of the defendant to wilting was payable by 
the detendant Edmond v Niebses 

[8 B. L. R., Ap„ 22 : 16 W. R., 84 

89. Application by “unsche- 

duled” creditor. — Civil Procedure Code, ss 352, 
353 — Creditor when to prove debt — Meaning of 
“ then ” in s 352 — A -judgment-debtor was declared 
an insolvent £&d a leceiver of his property appointed, 
under section 351 of the Civil Procedure Code, and 
Ins creditors were ordeied to come forward and prove 
their claims within a certain time. No cieditoi came 
foiward for that pui pose within such time, and m 
consequence the case was stiuck off the file, and the 
order appointing a receiver cancelled, and no sche- 
dule was framed undei section 352 Subsequently 
a creditor applied to have his name entered m such 
schedule Meld that the applicant, notwithstanding 
no schedule had been framed, was an “unscheduled” 
creditoi, and was therefore entitled, under section 353 
of the Civil Procedure Code, to make the application. 
Madho Peasad v . Bhqla Nath 

♦ [I. L. R., 5 All., 268 

90. Application by creditor to 

prove claim. — Act XV of 1877 {Limitation Act), 
sch n, No. 178. — Civil Procedure Code, ss 352,353 
— In July 1878 a person was declared an insolvent 
under the provisions of Chapter XX of the Civil Pro- 
cedure Code Only one creditor then proved his debt, 
and no schedule was framed This creditor having 
applied for the sale of property belonging to the in- 
solvent, another creditor, m May 1883, applied to 
prove his debt and to have his name mseited m the 
schedule which the Court then ordeied to bo framed. 
j Held that such application could not bo treated as 
made undei section 353, as no schedule had been 
flamed, but must be regarded as m the nature of 
a tender of proof of debt under section 352 Pae- 
shadi Lal V. Chunni Lal . I. L. R., 6 AIL, 142 

91* — - Effect of discharge. — Mort- 

gage. — Secured creditor. — Receiver. — Code of Civil 
Procedure, 1877, ss. 352 to 355 . — A judgment-debtor, 
arrested anti imprisoned m execution, applied to be 
declared an insolvent, and included a mortgage-debt 
in his application. Notice was issued to the mort- 
gagee, who failed to appear and prove his claim, and 
was consequently omitted from the schedule prepared 
under Section 352 of the Code of Civil Procedure 
A receiver was appointed under section 354, the 
whole of the property of the insolvent was made over 
to the receiver, including the nine fields mortgaged, 
which the insolvent held as tenant of the mortgagee 
The receiver sold one out of the nine fields to satisfy 
the creditors entered in the schedule, and ultimately 
restored the lemammg eight fields to the judgment- 
debtor. The mortgagee then sued to eject the judg- 
ment-debtor foi default m payment of rent The 
latter pleaded his discharge under section 355 Meld 
that the dischaige did not affect the moitgage-debt. 


INSOLVENCY— continued. 
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Effect of discharge — continued 

and that a receiver is bound, as a condition of dealing 
with moitgaged pioperty, m eveiy case to pay off the 
mortgage, even when the moitgagee has not sought 
to be placed in the schedule, — the position of the 
mortgagee being essentially different from that of 
the unsecured cieditoi Case“o£ Chetalal v Nahansa 
{Printed judgments, Bombay, p 89) distinguished. 
Shbidhab Naeayan v , Atmaeam Govind 

[I. L. L., 7 Bom., 455 

92. — Declaration of insolvency 

ultra vires. — Civil Procedure Code, 1882 , ss 344, 
351 , and 356 — Junsdietion, Want of — j Execution of 
a deciee — Sale . — Completion of sale. — The plaintiff 
Gangadhar obtained a decree against the defendant. 
In execution of that decree, certain pioperty was at- 
tached on 5th March 1881. Although the judgment- 
debtoi was not ai rented m execution of that deciee, 
nevertheless he, on the 18th October 1882, applied 
to the Court of the Subordinate Juclge to be declared 
an insolvent under section 344 of the Code of Civil 
Procedure (Act XIV of 1882). He was declared an 
insolvent under that section, and the Nazir of the 
Court was appointed a receiver on 22nd December 
1883. The receiver proceeded, -under the direction of 
the Court, to conveit the property of the insolvent 
into money under section 356 ( a ) of the Code Cer- 
tain immoveable property was purchased by the peti- 
tionei Tukaiam for Rl,032 on 4th December 1884. 
Tukaiam, after some time, pieseuted an application, 
m which he stated that inasmuch as the insolvent 
had not been arrested in execution «f the decree ob- 
tained by Gangadhar, the Couit had no jurisdiction $ 
and he prayed that, if such was the case, the sale 
should be set aside, and the money returned to him. 
No appeal was picfoned by the judgment- creditor, 
or other creditors of the insolvent, against the order 
of insolvency made under section 351 of the Code. 
The Subordinate Judge referred the following ques- 
tion to the High Court, viz., “ whether a Court which 
has declared the insolvency of a judgment- debtor 
can direct the receiver to proceed under section 356 
of the Code and complete any sale, though the pur- 
chaser objects to the direction on the ground of want 
of jurisdiction m the Court, which objection seems to 
the Court to be valid, but too late.” Meld that, 
as the declaration of insolvency was ultra vires, the 
Subordinate Judge should take no further steps to 
give effect to it, but leave the parties concerned to 
take such measures as they may be advised. Gan- 
GAJDHAB BHIVBAY V . DATTO KeISHNAJI 

[I. L. R., 9 Bom., 368 

93. - Agreement to satisfy debts 

in full. — Discharge from liability . — Civil Proce- 
dure Code , s. 358 . — An insolvent who had procured, 
and taken, and acted on an insolvency order which 
had been granted to him, because of the withdrawal 
of the opposition of his creditors, by reason solely of 
his engagement to pay a certain sum monthly until 
the whole of his debts should be discharged after his 
scheduled debts had been satisfied to the extent of 
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8 INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE— continued. 

Agreement to satisfy debts m full — com- 

tinned. 


one-third, applied under section 358 of the Civil Pro- 
cedure Code to be declared discharged from further 
liability in lespect of his debts Held that, under 
the circumstances, his application had been properly 
refused. Downes v. Richmond 

[I. L. R., 5 All., 258 


^SOLVENCY JURISDICTION, POW- 
ER TO INVEST COURT WITH— 

See SmaiId Cause Court, Moeussil— - 
Jurisdiction — Miscellaneous Cases 

[I. I*. R. s 2 Bom., 641 


INSOIiVENT ACT (9 Geo. IV., e. 73, s.38). 

Insolvency — Mutual credit. — Suit by 

assignees to recover surplus in bank — Set-off of 
promissory notes g—P. Co. having bon owed a 

large sum of the Bank of Bengal, deposited Com- 
pany* s paper with the Bank to a greater amount as 
a collateral security, accompanied with a written 
agreement authorising the Bank, m default of repay- 
ment of the loan by a given day, “ to sell the Com- 
pany’ s paper for the reimbursement of the Bank, 
rendeimg to Palmer & Co. any surplus.** Before 
default was made in the repayment of the loan, 
P Sc Co. were declared insolvent undei the In- 
solvent Act, 9 George IV , Cap. 73, by the 36th 
section of which it was declared that where there 
had been mutual credit given by the insolvents and 
any other pei son, one debt or demand might he 
set off agamst the other; and that all such debts as 
might be proved under a commission of bankruptcy 
in England might he proved m the same manner 
undei the Indian Insolvent Act. At the time of the 
adjudication of insolvency the Bank were also hold- 
ers of two promissory notes of P <j* Co which they 
had discounted for them befoie the transaction of 
the loan, and the agreement as to deposit of the 
Company’s paper The time for repayment of the 
loan havmg expired, the Bank sold the Company s 
paper, the proceeds of which, after satisfying the 
principal and interest due on the loan, produced a 
considerable surplus In an action by the assignees 
of P $ Co against the Bank to recover the amount 
of this surplus, — Meld that the Bank could not set 
off the amount of the two promissory notes, and that 
the case did not come within the clause of mutual 
credit m the Insolvent Act. Young- o. Bank -on 
Bengal . , , 1 Moore’s I. A., 87 

INSOLVENT ACT (11 & 12 Viet., e. 21). 

See Cases undeb Insolvency — Oedeb 
AND DiSEOSITION. 

See Cases undeb Insolvency — Volun- 
tary Conveyances 

See Interest— Miscellaneous Cases— 
Insolvency Proceedings. 

[14 Moore’s I. A., 209 


INSOLVENT ACT (11 & 12 Viet., e. 21)— 

continued. 

r — s. 5. — Jurisdiction — Residence . — 

Where a person applied for the benefit of the pro- 
visions ot the Insolvent Act on [a petition m which 
he described himself as “William Cockburn, of 
Doomrah Factory m Tirhoot,** and stated m his 
petition “that he is now residing at No 19, Garden 
Reach, m the Subuibs of Calcutta, within the juris- 
diction of the High Court ,** — Meld the petition was 
riffhtlv dismissed for want of jurisdiction In be 
Cockbubn . . 2 Ind. Jur., N. S., 326 


• Jurisdiction . — British 


geft— Residence.—' The insolvent, who^was horn m 
England, of English parents, was the widow of a sui- 
geon and resided at Salem for some time before, and 
at the time of, the presentation of her petition to the 
Court. Held that the 5th section of the Insolvent 
Debtors Act is as applicable to a “ British subject” 
(m the sense in which that appellation is used m the 
Charter of the late Supieme Court) resident within 
the jurisdiction of the High Court of Madras, as to 
an inhabitant withm the local limits of the town of 
Madras. In the matter or Ricks 

[3 Mad., 151 

Q' Jurisdiction — Residence . — 

Letters Patent , cl 18. — The petitioner came down 
from Cawnpore, where he had resided foi some time, 
to Calcutta, to file his petition. He stated that lie 
intended to settle m Calcutta on obtaining his dis- 
charge. Held that his being m Calcutta under 
these circumstances did not constitute residence. 
Held , also, that by clause 18 of the Letters Patent the, 
jurisdiction of the Insolvent Court was nauwed 
to the Bengal Division of the Presidency of Port 
William, — i e , that portion of the Presidency over 
which the authority of the Lieutenant-Governor of 
Bengal extends. Semite, — Under section 5 of the 
Insolvent Act, the residence of the petitioner must he 
withm the local limits of the ordinary original juris- 
diction of the High Court. In the matter or 
Tietkins , . 1B.L. R, o. C., 84 

^ — , Jurisdiction — Insolvent 

trader — “ Reside 1 The word “ reside ** m section 5 
of the Insolvent Act, when applicable to the insol- 
vency of tradeis, includes an occupation for the pur- 
pose of trading, whether or not accompanied by 
sleeping oi dwelling. In the matter or How- 
ard Brothers . . 11 B. L. R., 254 


5. 


Jurisdiction —Rond fide 
■An insolvent who is not a European 


residence — mvu. uwiu-u» ~ * , 

British subject must either he a bond fide resident 
m Calcutta at the time he presents his petition, or a 
trader carrying on business in Calcutta, otherwise he 
does not come within the jurisdiction of the Court 
under the Act. In the matter or Tariney Churn 
Goho .... 11 B. L R., Ap„ 26 


Q. VW# ~JT ' 

British subject out of jurisdiction of High Court.- 
Residence .— A European Bntish-horn subject, resid- 
ing m the Bombay Presidency, hut outside the local 
limits of the jurisdiction of the High Court, is enti- 
tled to come to Bombay and present a petition m the 


Jurisdiction . — * Huropean 
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INSOLVENT ACT (11 & 12 Viet, c. 21), s 

5 — continued 

Court for the Relief of Insolvent Debtors and obtain 
the benefit of the Insolvent Act, as the original 
jurisdiction of the Supreme Court was m that respect 
continued to the High Court by clause 18 of its Let- 
ters Patent. In re Blackwell . 9 Bom., 461 

7. * Jurisdiction — Residence , — 

Ads zemmdari and dwelling-house m the district of D. 
having been sold, he came to Calcutta m May 1880, 
leaving his family with his relations, and filed his 
petition m the Court for the Relief of Insolvent 
Debtors m July He lemamed m a hned house at 
Calcutta til? September, when the Court rose for the 
vacation, and returned just before the end of the vaca- 
tion, having m the interval gone to the district of D. 
to raise funds to carry on his insolvency proceedings. 
He had no residence outside the jurisdiction of the 
High Court. Meld that he had no residence within 
the jurisdiction of the High Court within the mean- 
ing of section 5 of the Insolvency Act In the 
matter or Ram Patjl SlNG-H . 8 O. Xi. JR., 14 

1. 0 . — Verification of schedule by 

affidavit, — Mon- appearance of insolvent — In an 
application by insolvents for their peisonal discharge, 
the trustee under the bankruptcy of one R in Eng- 
land appeared, and it was oideied that the further 
hearing should stand over with ad interim protection, 
and that the insolvents should amend their schedule. 
At this hearing, A,, one of the insolvents, was ex- 
amined. On another apphcation for personal dis- 
charge, it appeared that, subsequent to the former 
order, A . had left India on account of ill-health, and 
was therefore unable to verify the schedule No 
opposition was entered, and the other insolvent, M , 
the paitner of A , was m Court Meld , it was suffi- 
cient foi the schedule to be attested by M , but the 
Court directed that an affidavit of A. should be ob- 
tained verifying the schedule, sworn before a notary 
public or the British Consul Personal discharge 
was allowed. In the matter or Anstruther 

[11 B. Xi. R., Ap., 34 

2. s. 6 and ss. 21 & 26 . — Effect 

of death of insolvent after filing his petition , but 
before filing schedute^rrOn the 15th of Maich 1862, 
the petitioner brought an action in the Supreme 
Court against the insolvent to recover a sum of 
money, ahd on the 17th of that month the usual 
summons was served on the insolvent. On the last- 
njentioncd day the insolvent was committed to pri- 
son on a chaige of murder, notwithstanding which, 
on the 21st Maich 1862, he filed his petition in the 
Insolvent Court The usual order was then passed, 
vesting all the msohent’s estate and effects m the 
Official Assignee from the date of the filing of the 
petition. On the 26th March 1862, the present 
petitioner recovered judgment m his action m the 
Supreme Court. The insolvent was tried and con- 
victed and sentenced to death and on the 14th of 
April 1862, before the insolvent filed his schedule m 
the Insolvent Court, the sentence was carried into 
execution Meld , first, that section 6 of 11 and 12 
Victoria, Cap 21, is not imperative ; and, secondly, 
that sections 21 and 26 of the same Act give the Offi- 


mSOLVETSTT ACT (11 & 12 Viet., c. 21), s. 

6 and ss. 21 & 26 — continued 

cial Assignee ample powers for the ascertainment and 
realisation of an insolvent’s estate without the aid of 
a schedule. In re Kallee Churn Kkettey 

[1 Ind. Jur., O. S., 16 

s,7. 

See Attachment— Alienation during 
Attachment. 

[1 W. 9 Pt. 6, p. 81 : Ed. 1873, 172 

1. Vesting order , Validity of — 

Signing vesting order — Rule 57 of Migh Court 
Rules in Insolvency — Meld , as to an objection taken, 
that the vesting oiders lelied upon by the Official 
Assignee w T ere signed by himself and not by the clerk 
of the Insolvent Court (as dnected by Rule 57) , that 
m the face of an established pracluj of the office, 
that the clerk and the Official Assignee should, m the 
absence of either, and in the transaction of official 
business, sign one for the other, and no attempt hav- 
ing been made to set aside the vesting oiders for 
megulanty, the District Court, as well as the High 
Court on appeal, was hound to regard such orders as 
in full force and effect. The High Court, however, 
considered the practice, so far as it permitted the 
Official Assignee to sign vesting orders, objectionable 
and requirmg alteration. Gamble v Bholagir 

[2 Bom., 150 : 2nd Ed., 147 

2. Eistress — Vesting order , — 

Time of operation of , — Priority of Official As- 
signee, — A distiess levied after the filing of the peti- 
tion of insolvency, but before the vesting order is 
drawn up, is, under sections 7 and 22, invalid as 
against the Official Assignee A vesting order is 
made when it is given by the Court, and not at the 
time it is drawn up, signed and sealed In the 
matter or Bodey . . . 5B.L. R., 309 

3. — Official Assignee . — Vest- 

ing order,-— Suits against insolvent . — Right of Offi- 
cial Assignee to be party — The rights of the Official 
Assignee of insolvents for the benefit of the general 
body of creditors, over the propeity of an insolvent 
lawfully vested m bim, wherevei that property may 
be, are rights that must he respected and recognised 
by all Courts, wheresoever situated Where property 
of an insolvent vested in the Official Assignee by 
order of the Insolvent Court is attached m execution 
at the suit of a creditor of the insolvent, the proper 
course for the Official Assignee to adopt is to apply to 
the Court under sections 246 and 247 of the Civil 
Procedure Code to have the attachment removed, or, 
if too late to make such application, he may insti- 
tute a suit to establish his right. In re Hunt Mon- 
net, & Co. Ex parte Gamble v, Bholagir Man- 
1 Bodv, 251 

4* Effect of vesting order , — 

Where an order has been made under section 7 of 
the Insolvent Act vesting the property of a judg- 
ment-debtor m the Official Assignee, the judgment- 
debtor has no saleable interest m the property Ram 
Soondur Dey v . Shoshi Mohun Pal Chowdhry 

[11 C. L. R., 389 


A. rt >) 
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INSOLVENT ACT (11 & 13 Viet., e. 21), 

s. 7 — continued. 

5. — 'Right to sue— -Vesting 


order ,*— soon as an order is made under section 7 
ot the Insolvency Act (11 & 12 Victoria, Cap 21), 
any lights of property which an insolvent . may 
have possessed at the date of his petition m insol- 
vency vest m the Official Assignee, and he alone is 
competent to sue for the purpose of enforcing these 

rights. Sadodin v. Spiers 

° [I. Xl R., 3 Bom,, 437 

— Vesting order. — Civil Pro- 
cedure Code , s 276.— Attachment beforejudgment — 
Official Assignee's title — Where a vesting order has 
been made under 11 & 12 Victoria, Cap 21, section 7, 
after attachment and before decree, the title of the 
Official Assignee takes effect and prevents the at- 
taching creditor from obtaining satisfaction of his 
decree by a sale, 8hib Emsto Shaha Chowdhry v. 
Miller , I. L R.> 10 Calc 150; and Gamble v, 
j Bholagir, 2 Bom., 150, followed. Sabayappa v 
Ponnama • • .1. Xi. R., S MAd. s 554 

1 7 — s» Personal estate of the m- 

■Expeotant or contingent interest — Em- 
- - - for a provident 

-Right of Official 


solvent. x - 

ployes — Deduction from 


WWUWU/V WUUiA. j — Cf f 

u Assignee —S , a cleik m the employment ot the Gv I. 
P Itailway Company, agreed with the Company that 
5 per cent, of his salary should he deducted every 
month as his contribution or subscuption to a fund 
called the Pi evident Fund, and a fuither late of 1 
pei cent, as has subscription to another fund called 
the Mutual Assurance Fund By the rules of those 
funds he was entitled to receive hack his subscriptions 
m the event of -his dismissal for misconduct S. 
became in solvent, and omitted to mention m his 
schedule the sums standing to his credit m respect 
of the above two funds. Meld that these sums were 
personal estate of the insolvent held by the Company 
in trust foi him, which passed to the Official As- 
signee un der section 7 of Statute 11 & 12 Victona, 
Cap 21, and that they should he entered m his 
schedule as part of his estate In the matter of 
THE PETITION OF SHREWSBURY 

IT. L. R., 10 Bom., 313 


j Father’s right over immove- 
able ancestral property —Insolvency —Vesting or - 
der. — Right of Official Assignee on death of insol- 
vent —Under the Mitakshara law a father has the 
nght to dispose of his son's interest in ancestial im- 
moveable estate for the payment of Ms own debts not 
conti acted for immoral purposes, and a vesting 
order, made under section 7 of the Insolvent 
Act, vests that light m the Official Assignee, who 
can theiefore give a good and complete title to such 
ancestial immoveable estate to a purchaser. The 
death" of the insolvent has no effect on the proceed- 
ings m his insolvency, or on the power of the Official 
Assignee The ancestral estate previously vested in 
the Official Assignee is not thereby divested from 
him and vested m the son by right of survivorship 
In the legal aspect of the matter the natural exist- 
ence of the insolvent is, for the purpose of dealing 
with his estate, artificially continued in the Official 
Assignee, who can after the insolvent's death deal 


INSOLVENT ACT (11 & 12 Viet, e. 21), 
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with the estate as he could have dealt with it had the 
insolvent been still alive. Fakirchand Motichanb 
v. Motiohand Hueruckchand 

[I. Ii. R., 7 Rom., 438 

9. — Dismissal of petition, Effect 

of Authority to sue given' by Official Assignee. ** 
Payment to insolvent — An authority (assuming it to 
he sufficient) given by the Official Assignee to settle the 
outstandings of one who has filed a petition of insol- 
vency does not enure after the dismissal of the peti- 
tion, and cannot entitle the person so authorised to 
sue at all The mere fact that a payment was made 
to a person at a time when his petition was upon the 
file of the Insolvent Court, winch petition was after- 
wards dismissed, does not invalidate the payment. 
Rajkristo Sing-h v . Sefatooliah . 7 W. R,, 85 

10. Discharge . — Dismissal of 

petition.— Power to set aside order of dismissal 
when fraud is shown — When an insolvent has ob- 
tained his discharge, a Commissionei has no juris- 
diction, on the application of some of the ci editors, 
to make an Older dismissing his petition, and 
ordering the estate and effects ot the insolvent m the 
hands of the Official Assignee to be made over to 
certain persons on behalf of the creditois The petf- 
fcion being dismissed, the propeity re- vested m the 
insolvents The Couit which passed the older dis- 
missing the petition, upon finding such order had 
been obtained by fiaud, has powei to set aside the 
order In the matter of the petition of Bam 
Sebak Misser . . . 6 B. Xi. R., 310 


’ll — Poioer of Court. — Ap- 

plication to withdraw petition . — Consent of cre- 
ditor — The Insolvent Court has no power to allow 
an insolvent to withdraw his petition of insolvency, 
on the ground that he has made a compromise with 
his creditors Where, however, the Court is satis- 
fied that all parties concerned desire to take the 
matter out of the hands of the Court, it will dismiss 
the petition, even though there is no ground arising 
out of the facts of the case why the petition should 
be dismissed In the matter of Pyari Chanb 
Mitteb . . • .8 R. Xi. R., 568 


12. Infant trader . — With- 

drawal of petition by infant — Rule *22, Rules 
and Orders , Bombay —An infant who has traded, 
but has made no express representation that he is jpi 
full age, is not liable to become bankrupt; and al- 
though he has filed his petition for the benefit of the 
Insolvent Act and his schedule, he should he allowed, 
on proof of his infancy, to withdraw from the pro- 
ceedings, under the wide powers in this respect given 
to the Court by Buie 22 of the Buies and Orders, 
Bombay, Ex parte Jones , D. R., 18, Oh. D., 109, 
followed. In be Hans raj March. Ex parte De- 
war & Co. • # . I. Xi, R., 7 Rom,, 411 


13, * Infant trader. — Trading 

contract. — Insolvent Act {11 Sf 12 Viet., c. 21).— A 
minor who has traded cannot be adjudicated an in- 
solvent on the petition of the persons who have 
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supplied linn with funds for the purposes of his busi- 
ness In the mattes of Nobodeep Chunder 
Shaw . . . . I. Ii. R., 13 Cale., 68 

X. — s. 8 , — Annulling fiat of bankrupt- 

cy — The annulling of the fiat contemplated by the 
proviso of 11 Victoria, Cap 21, section 8, applies only 
to cases m which the original judgment has been the 
result of mistake of fact, misapprehension, or fraud. 
In re Sreenarain Bysaok . . 2 Hyde, 180 

2. Adjudication. — 'Effect of 

imprisonment under Civil Procedure Code , 1859, as 
satisfaction? of decree — Held that a judgment- 
debtor who had been m prison for two years under 
the Code of Civil Pioceduie was liable to be adjudi- 
cated an insolvent m respect of the same judgment- 
debt, where the petition for adjudication was pre- 
sented before he was released from prison undei 
section 278 of the Code. In the matter of Ra- 
g-ubhai Ram Chandra . 6 Bom., O. C., 80 

X. — s. 9. — Revocation of adjudication 

— Notice to creditors — Practice — -Certain persons 
had been adjudged insolvents under section 9 of the 
Insolvent Act, but no schedule had been filed and no 
claim proved To an application on behalf of the 
insolvents after notice to the Official Assignee and to 
the attorney for the petitioning creditors for an order 
setting aside the adjudication on the ground that 
they had come to an agreement with then creditors, 
it was objected that notice must be given to all the 
creditois before the adjudication could be annulled 
The Court held that the objection must prevail, but 
refused to make any order. If the adjudication were 
improper, it could not be set aside, if proper, a 
schedule must be filed m the usual way In the 
MATTER OF RAJNARAYAN PAL 

[13 B. Ii. R., Ap., 25 

2. Trader residing out of juris- 

diction — Gomastah — A trader residing out of the 
jurisdiction of the High Court, but carrying on busi- 
ness at Calcutta by a gomastah, can be adjudicated 
an insolvent under section 9 of 11 & 12 Victoria, 
Cap 21, if his gomastah stops payment and closes and 
leaves his usual place of business, or does any act 
which, if done by the trader himself, would have ren- 
deied him liable to be adjudicated an insolvent. 
In re Htsrruck Chund Golioha. 

[I. L. R., 5 Cale., 605 : 6 C. I*. R., 382 

<»3. ■ Order of adjudication — 

hying in prison for twenty-one days. — Period within 
which petition for adjudication to be presented . — 
Construction — Effect in an Act of the words “ It 
shall be lawful ” — Review. — Jui is diction — The In- 
solvent Act (11 & 12 Victoria, Cap 21), the ninth 
section of which empowers a creditor Of any person, 
who shall he m prison for debt for a period of 
twenty-one days, to petition the Court to adjudge 
such person an insolvent, prescribes no limit to the 
time within which such petition must be presented 
It may be presented by the creditor at any time sub- 
sequently to the imprisonment. The effect of the 
word#“ It shall be lawful” m section 9 of the Insol- 
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vent Act are imperative, and do not give the Court 
a discretion in the exercise of which it may lefuse 
an order of adjudication applied for under that 
section. The Court for the Relief of Insolvent Debt- 
ors at Bombay has jurisdiction to review its own 
orders. In the matter of Thuoker Bhag-vandas 
Harjivan . . . I. Jm R., 4 Bom*, 489 

S. 13 . — Arrears of maintenance — 

“Debt or liability — Protection order. — Exemp- 
tion from arrest . — Arrears of maintenance, included 
m the schedule filed by an insolvent, are a debt or 
liability within the meaning of section 13 of the 
Insolvent Act (11 & 12 Victoria, Cap 21) , and an 
insolvent who has obtained a protection order is not 
liable for arrest oi imprisonment m respect of such 
arrears. Qucere , — Whether the protection order pro- 
tects the insolvent from proceedings m respect of any 
maintenance accruing subsequently to the filing of 
the schedule. In the matter of Tokee Bibee v , 
Abdool Khan 

[I. L. R., 5 Calc., 530 : 5 C. B. R., 468 

1. s. 19. — Mule Id of Insolvent Court. 

— Off cxal Assignee .* — Commission ^-The right of the 
Official Assignee to commission under 11 & 12 Vic- 
toria, Cap 21, section 19, does not arise until there are 
in his hands funds realised and available for distribu- 
tion among the ci editors If at such time the adjudi- 
cation is annulled, the right to commission subsists. 
Official Assignee v Ramalinqa 

[I. Ii. R„ 8 Mad,, 79 

2. Interest on scheduled debts. 

— Official Assignee’s coimnssmon on interest — 
Where an insolvent’s estate is sufficient to pay off his 
creditors in full, leaving a balance m the hands of 
the Official Assignee, the Court will duect interest at 
6 per cent to he paid on such proved or admitted con- 
tract debts as expressly or impliedly carry interest as 
from the date of the filing of the petition in insol- 
vency , and will allow the Official Assignee to retain 
his commission on such sum so paid as interest, 
directing any balance that may then remain m his 
hands to he made over to the insolvent In re 
Mahomed Mahmud Shah . I. B. R., 13 Cale , 66 

s. 22. 

See s. 7 . . . 5 B. B. R., 309 

ss. 23 and 24. 

See Cases under Insolvency — Order 
and Disposition. 

See Cases under Insolvency— Volun- 
tary Conveyances 

** 

X. S. 26.— Might of owner to sue 

Assignee — Per Peacock, C J , andMARKBY, J — An 
order under section 26 of the Insolvent Act does not 
prevent the owner of the property which is the subject 
of the order from suing the Assignee to establish his 
right to it. Barlow v. Cochrane 

[2 B. B. R., O. C ,50 
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2. • — Jurisdiction of Insolvent 

Courts Order to deliver property to the Official 
Assignee, — The Insolvent Court has a discretionary 
power, under section 26 of the Insolvent Act, to order 
any person who has the possession of, or has under 
his power or control, any property of the insolvent, 
to deliver ovei such property to the Official Assignee. 
In re Dwarkanath Hitter. Ratanmani Dasi 
v. Miller . . . 4 B, L, R., O. C., 63 

[15 “W. R., O. 0. 5 18, not© 

3. — " — Jurisdiction, — Per Norman, 

J, (Paul, J , dissenting), — The Insolvent Court has 
power, under section 26 of 11 & 12 Victoria, Cap 
21, to order any person who is m possession of, or 
has under his control, any property alleged to belong 
to the insolvent, to deliver such property to the 
Official Assignee In the matter of Adjudhia 
Prasad, Jairam Gib v, Miller 

[7 B. L. R., 74: 15 W. R„ O. C., 16 

4. * Question of disputed title 

— Voluntary conveyances. — Statute 13 Mis, c . 5 . — 
Where an order had been made under section 26 of 
the Insolvent Act calling on a certain person to show 
cause why she should not hand over to the Official 
Assignee money which it was alleged the insolvent had 
paid to her shortly before his insolvency under cir- 
cumstances which might make the transaction void 
against the creditors, — 'Reid, m the Court below, that 
the transaction was a gift, and, under the circum- 
stances, void as against the creditors within the Sta- 
tute 13 Elizabeth, Cap. 5. Reid, also, that the woid 
w property” m section 26 of the Insolvent Act includes 
money. Reid , on- appeal, that the matter was not 
one which could properly he dealt with under the 
26th section of the Insolvent Act, as it involved diffi- 
cult questions of title. In the matter or Umbica 
Nundun Biswas 

[I, L. R., 3 Calc., 434 : 1 C. X». R., 561 

1, 8, 29.- — Suit Toy Official Assignee 

—Leave of Court to sue — Leave nunc pro tunc — 
Costs — Practice . — To an action brought, prosecuted, 
or defended by the Official Assignee, it cannot be ob- 
jected that such action was brought, piosecuted, or 
defended without leave first obtained from the Court 
Should, however, the Official Assignee bring, prose- 
cute, or defend any such action without leave first 
obtained from the Court, he will do so at his own 
risk m regard to the matter of costs. Leave should 
he obtained befoie suing it cannot he granted in the 
course of the suit nunc pro tunc Cochrane v 
Owen 2 Hyde, 150 

2. Suit by Official Assignee.— 

Leave to sue — Practice — It is not necessary for the 
Assignee to obtain the leave of the Court before com- 
mencing an action ; the absence of such permission is 
matter of objection only between the Assignee and 
the Court of Bankruptcy, and not between the 
Assignee and the oth^er party to the suit In re 
Latapie . .... Cor., 4 

S. 32 , — Arrangement for cultiva- 
tion of indigo and management of factories for 
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benefit of creditors, — T, Sf Co., a firm in Calcutta, 
the mortgagees of ceitam indigo factories and crops, 
mortgaged them to the A Bank, the Bank stipulating 
to make advances for the cultivation and manufac- 
ture of the indigo m consideiation of the mortgage, 
T Sf Co became insolvent, and the Bank went into 
liquidation and a provisional liquidator was appoint- 
ed On application by the Official Assignee to the 
Court to allow S , a leading merchant m Calcutta, 
to carry on the cultivation and manufacture, on the 
ground that the whole crop would otherwise he lost 
to the creditors, — Reid that the Court would grant 
the application, and, m exercise of the pofver given by 
section 32 of the Insolvent Act, would order the 
indigo factories not to be sold until further notice, and 
allow the Official Assignee to make such an arrange- 
ment as being one by which the interests of the 
creditors would he best consulted $ th§ right to hold 
the produce of the factories to he to such extent only 
as the interest m them which belonged to the insol- 
vents, and was vested in the Official Assignee, enabled 
him to give. In the matter of Thomas & Co. 

[1 Ind. Jur., N. S., 352 

1. — — ■ g 4 36. — Practice. — Counsel — A 

person from whom propei fcy is sought to he taken 
under section 36 of 11 & 12 Victoria, Cap 21, is 
entitled to be represented by counsel In the mat” 
tee of Nolitmohun Dose . 11 B. Xu R., Ap., 33 

2. Practice, — Light of wit - 

ness summoned under s. 36 to appear by counsel — 
A witness summoned for examination under section 
36 of the Insolvent Act is not entitled, as of right, 
to he represented by counsel The attendance of 
counsel on his behalf is a matter of practice to 
he settled by the Judge at his discretion. In the 
matter of the petition of Nurse y Kessowji 

[I. L. R„ 3 Bom* 270 

3. * Summons to insolvent and 

creditors — Practice — An application for a summons 
to insolvent and the petitioning creditors to he exa- 
mined with refeience to the debt on which the in- 
solvency had been adjudicated should he made to the 
Commissioner. In re Khoda Bux; 

[1 Ind. Jur., N. S„ 42 

4. Fresh petition — Practice . 

— Pule 14 of Insolvent Pules , JBombay — field that 
Buie 14 of the Insolvent Court at Bombay, requiring 
a special application on affidavit and notice to oppos- 
ing creditois before a fiesh petition can he filed, hf*s 
reference to a dismissal upon hearing, and not to the 
case of a petition dismissed undei Buie 10 In re 
Maneeji Pramji , . 3 Bom,, O. C., 107 

5. Adjournment — Illness of 

insolvent —Protection order — An adjournment on 
the ground that the insolvent is unable to attend the 
Court by leason of ill-health will only be granted 
when the insolvent enjoys the benefit of the Courts 
order granting him personal protection. In RB 
Odoytoo Churn Boy . . Bourke, Ins., 3 

6. Death of insolvent — Abate* 

ment . — Fffect of death on vesting order . — Th# death 
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of an insolvent before obtaining bis discharge does 
not affect the right of the Official Assignee to deal 
With the property of such insolvent, nor does it cause 
the proceedings m such insolvency, so far as the 
Official Assignee and the creditors are concerned, to 
abate In be Sitaeam Abbaji. Ek paste SUnd ab- 


bas Mutji . . . , .10 Bom., 58 

7. ■ ■ — — — — - Abatement of suit — Death 


of party instituting proceedings — Representative , — 
Proceedings m the Insolvent Couit do not necessarily 
abate by the death of the party who institutes such 
proceedings There is nothing m the Insolvent 
Act, or m the Buies of the Court, which prevents 
the Commissioner from allowing the proceedings to 
be cairied on by the representative of such deceased 
party, he being interested in them In the matter 
oe Bam Sebak Misser. Pat-tit v Janki Prasad 
Bamzan Ali v. Janki Prasad . 6B. L. R., 119 

8, — — Rules of Insolvent Court — 

Rule 25 — Leave to defend suit without fees . — Leave 
granted to the Official Assignee under Rule 25 of the 
Buies of the Insolvent Court to defend a suit with- 
out paying Court fees. Hiratat Seat v Schitter 

[7 B. L. R., Ap., 61 

9. — Final discharge where in- 

solvent is not personally present in Court , — Affida- 
vit explaining absence — Opposition to final dis- 
charge,— -Axi insolvent who has obtained a lule nisi 
for his final discharge, hut who is not personally 
present in Court on the return of the rule, is entitled, 
where no one appears to oppose the rule, to have the 
rule made absolute on his putting m a sufficient affi- 
davit explaining his absence. In re Pox 

[I. B. R., 13 Calc., 67 

s. 39. 

See Set-oee— -Set-oee attowed. 

[6 C. L. R., 294 

1. a. 40. — Assignment to trustees for 

benefit of creditors — Notice to creditors to register 
claims, — Refusal of trustees to register claim pre- 
ferred after time, — Cause of action — The creditor of 
an insolvent, who had assigned all his property to 
trustees for the benefit of all his creditors generally, 
sued him for his debt, joining the trustees as defend- 
ants on the ground that they had refused to register 
his clam?. The trustees had refused to register the 
claim on the ground that the plaintiff had not applied 
for its registration withm the time notified by them, 
and that he would not consent to abide by the order 
which the High Court might make on an application 
by the trustees for its advice regarding the claims of 
creditors who, like the plaintiff, had applied for the 
registration of their claims after such time, but before 
the assets of the insolvent had been distributed The 
deed of trust empowered the trustees to distribute the 
assets ’of the insolvent after a certain time among the 
creditors who had preferred their claims within that 
time, and declared that they should not be liable for 
such distribution to creditors who had not preferred 
their claims within that time , but it did not empower 
ihem*tQ refuse to register claims made after that time 
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but before distribution of the assets. Held that 
the refusal of the trustees to register the plaintiff's 
claim gave him a cause of action against them ; and 
that, inasmuch as the plaintiff had applied for the 
registiation of his claim before the distribution of the 
assets, the tiustees had impioperly lefused to register 
it. Ajudhia Nath v Anant Das 

[I. L. R,3 All., 799 

% Froof of claim — Dividend 

already declared — A claim was made against the 
estate of an insolvent m lespect of certain bills of ex- 
change on which dividends had been declaied m 
favoui of the pi esent claimant by the Official Assignee 
on the estates of two othei insolvents, but which bills 
of exchange were also included m the present claim. 
Held that the dividends declai ed on the two other in- 
solvencies must be deducted fiom the amount of the 
claim, though no payment m respect of the dividends 
declaied had been actually made. In the matter 
oe Parke Pittar . . . 8B.L. R., 118 

3. Froof of claim — Giving up 

security, — Realisation of security — In 1870 the firm 
of S. M Sf Co , of Calcutta, authorised A., of the 
firm of C. N. Sf Co,, also of Calcutta, to indent for 
them for iron from England. In pui suance of such 
authority, C, N Sf Co ordered, thiongh their London 
agents, P, F Sf Co , a shipment of non, which was 
duly shipped by F. F Sf Co,, who drew against the said 
shipment two bills of exchange fox BIO, 000 and 
R1,4S4-10, respectively, on the firm of 5. M. Sf Co,, 
in favour of C, N Sf Co The hills, on piesentation, 
weie duly accepted by S M, Sf Co , and afterwards 
discounted by C, N Sf Co with the Chartered Mer- 
cantile Bank, ON Sf Co, at th^same time deposit- 
ing with the bank, as collateral security for the pay- 
ment of the bills, tlie bill of lading for tbe iron 
shipped from England by F F, Sf Co Subsequently 
both S. M Sf Co. and C. N. Sf Co, filed their peti- 
tions m the Insolvent Court, and were adjudicated 
insolvents In the schedule of S M, Sf Co, the bank 
was inserted as a creditor in respect of this transac- 
tion for Rll,484-10. When the bills of exchange 
became due, they were duly presented for payment to 
the acceptors, but were dishonoured and protested by 
the bank for non-payment, and on such non-payment 
the bank sold the shipment of iron for which it held 
the bills of lading, and realised the sum of RIO, 073- 
12 ‘6. The bank claimed to prove for the whole 
amount m the schedule against the estate of S . M, Sf 
Co. Held that the bank was only entitled to prove 
for so much as was due to it on the bills of exchange 
#fter deducting the amount realised by the sale of 
the iron. In the circumstances of the case, C. N, Sf 
Co. were interested in the shipment of iron as well 
as S M Sf Co„ and therefore there was no obligation 
on the bank to give up the security before proving its 
claim, but it might have pro\ ed for the whole amount 
of the debt and retained the secunty In the mat- 
ter oe Shib Chandra Mttttick 8 B. Xi. R., 30 

4. 32 f 33 Viet, c 71 (The 

RanJcruptcy Act, 1869 ) — Froof of claim. — Preach 
of contract . — Unliquidated damages.— A claim for 
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unliquidated damages arising out of a breach of con- 
tact was allowed to be proved m the Insolvent Couit 
under section 40, Insolvent Act. Semi) le , — The provi- 
sions of the English Bankruptcy Act with regaid to 
*uch claims apply to India In the hatter or 
Omertolall Daw . . IB 33. L. 33., Ap., 2 

5 . Proof of debts. — Trust pro- 

perty — As the Insolvent Act, by virtue of the 
terms of section 40, incorporates all existing and 
future enactments passed m England for the purpose 
of detei mining what debts may be proved; and as by 
section 15 of the English Act of 1869 property held by 
the bankrupt in trust for others is not the pro- 
perty of the bankrupt divisible among his creditors, 
such property cannot he regarded as having vested m 
the Official Assignee, and a cestui gue trust creditor 
is not entitled to come in and prove , because what 
is being administered in insolvency is the insolvent’s 
estate, of which property of this nature does not form 
part. In the matter or Vardalaca Charri 

[1. 3A R., 2 Mad., 15 

6. 7 f Proof of claim — On the 

25th June 1874, A , the father of B , having mort- 
gaged the factory X. to S. Co,, to secure repayment 
of 5112,000 advanced, died on the 7th September 
1874, leaving a will whereby he appointed his wife C 
sole executrix and devised to her factory X. On the 
16th September 1876" another mortgage was exe- 
cuted whereby C, further charged factory X with 
the repayment of further advances, and B. mort- 
gaged factory Y, as a further secunty, the mortgage 
containing a stipulation for repayment, within one 
month after notice, of the balance due in excess of 
R12,000 B. became insolvent m July 1882 Ho 
demand was made On the 5th January 1877 a 
balance of 3£27,552 remained due, which, with in- 
terest up to July 1882, was increased to 5342,564. 
The liquidators of S. Sf Co , who had m the mean- 
time dissolved partnership, sought to prove against 
B.’s estate foi 5130,564 after deducting the Rl2,000 
advanced to A. JBeld that the liquidators (if en- 
titled to prove at all) could only piove for the 
difference between the sum of H30,564 and the 
value of the mortgage security after realising or 
giving credit foi the value of the first secunty In 
THE MATTER OR AGABEQ- . . 12 C. Ij, R., 165 

7. Sale of mortgaged property. 

— 32 <$• 33 Yict , c. 71 {The Bankruptcy Act , 

1869). — Rules 78 to 81. — The insolvents filed their 
petition on 17th March 1873, and obtained their 
final discharge on 2nd September 1873 After their 
discharge a creditor, to whom they had mortgaged 
certain property, made an application for the sale of 
the mortgaged piopeities, and the petitioner prayed 
for an oader for an account of what was due on 
the mortgage, and for a sale under the conduct of 
the Official Assignee , that he should be at liberty to 
bid and set off the amount of the purchase agamst 
the sum due to him , that if any other person became 
the purchaser, the proceeds should be paid to him in 
liquidation of his debt, ''and that, after crediting that 
amount, the applicant might rank as a creditor to 
the estate for any remaining balance. The Court 
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ordered the sale to he made as^ prayed in the petition, 
the Official Assignee to reserve a pi ice on the pro- 
perty, and duly advertise it for sale , if not sold by 
public auction, application should he made to the 
Couit by the Official Assignee for leave to sell by 
private contract. In the matter oe Howard 
Brothers . . . . 13 33. L. R., Ap., 9 

8 . Distribution of assets , — 

Creditor taking benefit of property which, does not 
pass to Assignee. — The principle that one creditor 
shall not take a part of the fund which otherwise 
would have been available for the payment of all the 
creditors, and at the same time he allowed to come 
m pan passu with the other creditors for satisfaction 
out of the remainder of that fund, does not apply 
where that creditor obtains by lus diligence something 
which did not, and could not, form a part of the fund, 
Cockerell v. Dickens . 2 Moore’s I, A., 353 

9. Surplus after paying cre- 

ditors m full — Interest on debts. — Nature of debts 
on which interest is payable . — If the estate is more 
than sufficient to pay the creditors twenty shillings 
m the pound, the surplus is to he applied to the pay- 
ment of intei est on debts hearing interest by con- 
tract The debts on which interest ought to he 
allowed to creditors out of a surplus remaining 141 
the Official Assignee’s hands, after payment of the 
scheduled amount of debts, are such only as bear in- 
terest "by the conti act of the parties, either express 
or implied , not upon judgments or any other debts 
with lespect to which interest could only be recover- 
ed qu& damages. In the matter or MaoClean 

[1 Mad., 220, note 

s. 42. — Preferential claims , — Costs. 

— European assistants and native workmen of insol- 
vent firm . — The application for payment under section 
42 of the Insolvent Act must be taken to imply con- 
sent to a dissolution of the contract of service by the 
filing of the petition. Claims, therefore, by servants 
of an insolvent firm only allowed up to date of insol- 
vency, not to the end of the month. Claim of servant 
who had left insolvent’s service before date of in- 
solvency allowed, but only for so much as accrued 
due to him within the six months previous to insol- 
vency. Sum agreed to he paid to an assistant as 
extra salaiy or remuneration for making up insol- 
vent’s statement to be laid before the ^creditors, 
disallowed Costs of the applications allowed' out of 
the estate. One claimant was manager of the insol- 
vents’ business at Simla on a salary 0* R350 per month;, 
up to 11th April 1867, when one of the partners wrote 
to him, promising him commission to make Ills salary 
up to R500. During the six months previous to the 
insolvency he had received R3,100, being more than 
the salary claimed for six months. Claim disallowed. 
In the matter or Parks Pittar & Co. 

[0 B, 3j. R., Ap., 144 

s. 48.— Winding up of company .-*** 

Payment of servants 7 * 9 salaries — Companies Act, 
1866, s, 173 — Under section 46 of the Insolvent Act 
the Court on the failure of a bank ordered the salaries 
of the employes of the hank to be paid, the payment 
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to be confined to the salary already earned at the 
date of failure of the hank. The Court refused a 
more extended application for six months’ salary in. 
lieu of notice and the amount payable to them under 
their agreements as passage-money and expenses of 
passage, which it was contended could be granted 
under Section 173 of the Companies Act. In the 
MATTER OE THE COMPANIES AOT, 1866, AND OP THE 

Agra and Mastebman’s Bank 

[1 Ind. Jur., 1ST. S., 350, 352 

But see In the mattes op the Calcutta Steam 
Tug- Association • 2 Ind* Jur., N. S., 17 

1 47. 

See s. 50 . .5 Bom., O. C., 61 

See s. 51 . • I. L. R., 6 Calc., 70 

[I. L. R., 8 Mad., 97 

See s. 60 . 8 Bom., O. C., 37 

[9 Bom., 1 

Personal discharge . — Liability 

of insolvent to pay subsequent calls — • Winding up of 
company — Companies Act , 1S66, ss. 98, 100 . — An 
insolvent, a holder of shares in a joint-stock com- 
pany, on the 21st of May 1866, obtained his per- 
sonal discharge under section 47 of the Insolvent 
Debtors Act, but his name still continued on the 
register of the company, the Official Assignee not 
having elected to take the shares. The company was 
subsequently (on the 13th of April 1867) ordered to 
be wound up. Held that the insolvent’s liability to 
pay calls on the shares still continued, notwithstand- 
ing his personal discharge. In ee Mercantile 
Credit and Financial Association, Damaskab’s 
Case .... 8 Bom., O. C., 117 

— s. 49. 

See Civil Procedure Code, 1882, s. 244 
— Parties to Suit 

[I. L. R., 7 AIL, 752 

— Might of Official Assignee to 

be made party to, or apply in, a suit against insolvent 
pending vesting order . — Letters Patent , cl. 17 — -The 
Official Assignee has ho legal right under the Insolvent 
Act to apply to be made a party to suits against the 
insolvent pending at the time of a vesting order being 
made, nor £as he the power, after judgment and decree 
have been pronounced in a suit against the insolvent 
prior to his vesting order, to get himself made a party 
to* such suit with a view of settmg aside the judg- 
ment or appealing therefrom. By section 17 of the 
Letters Patent constituting the High Court, the 
practice of the Insolvent Court (where any such 
practice is specifically pointed out by the Insolvent 
Act or the rules framed under it) is not affected by 
the amalgamation of the Courts j and under section 
49 of the Insolvent Act, the Official Assignee, after 
schedule filed and before the discharge of the in- 
solvent, may apply to any Court in which a suit is 
brought against the insolvent for any debt or demand 
admitted m the schedule, or disputed as to amount 
only, for a stay of process or execution ; but where no 
schedule has been filed, the Official Assignee cannot 
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adopt that course In re Hunt, Monnet, & Co. 
Ex parte Gamble v. Bholagir Mangir 

[1 Bom., 251 

g, 50. — Fraudulent practice in 

trade — Power of Court to punish criminally — Certi- 
ficate refused where insolvent had been guilty of frau- 
dulent practices m trade. Certificate suspended m the 
case of a partner at home who, though innocent of the 
fraudulent piactiees, omitted to give notice to the 
paities intended to be defrauded The Insolvency 
Court has no power to punish criminally for fraudu- 
lent practices m trade This is left to the action of 
creditors through the channel of the cnmmal law. 
In re Janssen v . Beuss . . . Cor., 13 

2 s< go and s. 47.— Power of Com - 

missioner — Adjournment of petition till expiration 
of imprisonment — A Commissioner sitting m In- 
solvency, while sentencing an insolvent to imprison- 
ment on the criminal side, under section 50 of the 
Insolvent Debtors Act, has power, m addition, to 
order that the further hearing* of the insolvent’s 
petition be adjourned, with or without protection, 
under section 47, beyond the expnation of such term 
of imprisonment. In re Manikji Shapurji Kaka 

[5 Bom., O. C., 61 

1. S. 51. — Expectation of paying 

debts . — Ground for deferring personal discharge — 
The words m section 51 of the Insolvent Act i elat- 
ing to debts contracted — “ without having any reason- 
able or piobable expectation at the time when con- 
tracted of paying them ” — are pointed, not at the case 
of a man who incurs a debt knowing that he cannot 
pay his debts generally, but at that of a man who 
mcuis a debt knowing that he cannot repay that 
debt. The words m the same section — “if it shall 
appear that the insolvent’s whole debts so greatly ex- 
ceeded his means of providing foi the payment 
thereof during the time when the same weie in corns© 
of being contracted, reference being had to his actual 
and expected property as to show gross misconduct m 
contracting the same” — apply not to this or that 
debt, or class of debts, but to all the debts contracted 
for some years past; and under the circumstances 
of the case afford ground not for excepting any speci- 
fied debt under section 51, but for deterring the dis- 

, charge under section 47. In the matter or the 

PETITION OE COWIE 

[I. L. K., 6 Calc., 70:7C. L. R., 19 

2. Trading m reclcless man- 

ner. — Beckless trading, although unaccompanied by 
any legal or moral fraud, is a ground for suspending 
protection. In re Baggot . Bourke, Ins., 5 

\t 

3. — Discharge of insolvent after 

imprisonment. — Execution of decree by arfest of 
insolvent — Where, under section 51 of the Insolvent 
Debtors Act (11 & 12 Victoria, Cap. 21), it has been 
adjudged that an insolvent shall be forthwith dis- 
charged from all his debts, &c-*, except as to certain 
specified debts, and as to these that he shall be dis- 
charged so soon as he shall have been in custody, at 
the suit of the person or persons who shall be creditor 
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oi creditors for the same respectively, for such period 
as the Court shall direct , such an order of ad 3 udication 
does not m itself operate as an order for the imprison- 
ment of the insolvent, but the detaining creditor, if 
he wishes to arrest or detain the insolvent for such 
period, must (if he have not already done so) place 
himself in a position to issue execution against the in- 
solvent, In be Mancharji Hirji Readtmonby 

[5 Bom., O. C., 55 

4. s. 51 and s. 47. — Discharge except 

as to one debt — Committal on one debt to prison 
By an order made under the provisions of 11 & 12 
Victoria, Cap. 21, it was directed that an insolvent 
debtor was entitled to his discharge as to all the debts 
mentioned in his schedule, save and except the debt 
due to a certain creditor, and as to such debt that the 
insolvent should be entitled to be discharged as soon 
as he had been in custody at the suit of the creditor 
for gix months, and it was further ordered that the 
insolvent he committed to custody in respect of this 
debt for six months, — Held that the order of com- 
mittal was within* the power given to the Court by 
sections 47 and 51 of 11 & 12 Victoria, Cap. 21. 
Nixon v. Chartered Mercantile Bane 

[I. L. R„ 8 Mad., 97 

s. 59 and s. 7. — Order of discharge , 

Effect of. — Interest received after order af discharge 
ly Official Assignee. — Under a vesting order an insol- 
vent's estate became vested in the Official Assignee, 
who paid the scheduled creditors the principal of their 
debts. A discharging order was then made under 
section 59 of the Insolvent Debtors Act (11 Vic- 
toria, Cap. 21). At the date of such order the Official 
Assignee had R143-1-8 to the credit of the insolvent's 
estate He subsequently received the interest on cer- 
tain securities which had been bequeathed to the in- 
solvent for his life before the date of the vesting 
oidex. Held that the discharging order did not make 
the vesting order void ; nor as regarded the estate vest- 
ed m the Official Assignee did it re-vest immediately 
the right of property m the insolvent that ci editors 
are entitled to interest-carrying debts out of a surplus 
remaining m the Official Assignee's hands after pay- 
ment of the scheduled amount of debts that, not- 
withstanding the discharging order, the Court might 
direct the BI43-1-8, and the interest subsequently 
received, to he paid to the insolvent's creditors rate- 
ably m respect of interest on their debts calculated 
down to the date of the discharging order, and that 
the balance should be paid to the insolvent or his re- 
presentative that the interest subsequently received 
by the Official Assignee was “neither after- acquirtsd 
property" within the meaning of section 59, nor “a 
debt growing due to the insolvent hefoie the Court 
shall have made its Older" within the meaning of 
section 7 of II Victoria, Cap 21. In the matter oe 
Pereira . . . . .1 Mad., 217 

In the matter oe MacClean 

[1 Mad., 220, note 

1* — S. 80. — Trader — Discharge — Sub* 

sequent suit for debt not entered in schedule — De- 
fendant, who had taken the benefit of the Insolvent 
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Act, was sued by* plaintiff for a debt contracted 
previously to his insolvency, the debt not .having been 
entered in the insolvent's schedule at the time of 
his final discharge. Held, insolvent being a trader, 
that, under the provisions of section 60 of the In- 
solvency Act, taken in connection with 5 & 6 
Victoria, Cap. 122, the discharge was good and valid, 
and that subsequently-acquired property could not be 
attached for any debt dischaiged under the insolvency, 
Brett v. Sohonerstedt . . .2 Hyde, 1 

2. Trader. — Mukadam — A 

mukadam is not a trader within the meaning of the 
Insolvent Act, 11 & 12 Victoria, Cap.l&l, and is not 
therefore entitled to obtain a discharge, m the nature 
of a certificate, under section 60 of that Act, In 
THE MATTES OE COWASJI EDAWI 

[I. L. R., 5 Bom., I 

3. Agent of Company paid by 

commission. — Trader . — Broker. — The agent of a 
company or private individual who procures and 
receives parcels for transmission by his employers, or 
who by his personal exertions obtains passengers for 
their d&k, although he may he entrusted with the 
receipt or price of carnage, and is paid by commission, 
is not a brokex or trader withm the meaning of the 
Insolvent Act. In re Campbell . 2 Hyde, 177 

4. Order of discharge on debts 

not m schedule — The order of discharge of an insol- 
vent trader, under section 60 of the Insolvent 
Debtors Act, operates to discharge such trader from 
all debts that could be proved m the matter of his in- 
solvency, whether they are specified m his schedule or 
not. Dadabhai Nasarvanji v Manixti Shape-rot 
Kara .... 7 Bom., O. C., 22 

5. "Effect of final discharge . — 

Bankruptcy Act , 1861 . — Fremia onpohey of msur* 
ance. — An insolvent obtained his final discharge in 
April 1863. Held that he was not still liable, under 
the provisions of the English Bankrupt Act, 1861, 
section 154, for the ascertained value of certain premia 
on a policy of insurance which he had undertaken. 
Gray v Chick .... Cor., 138 

6. Company . — Winding up , — 

Suit against contributory on the B list — - Notice . — * 
Blea of discharge in insolvency . — "Foreign judgment* 
— Flea m suit on a foreign judgment. — balance or * 
der . — English Companies Act, 1862. — The plaintiffs, 
who were an English joint-stock opmpany registered 
under the English Companies Act of 1862, sued the 
defendant as a past member of the bank, upon a 
balance order of the High Court of Justice m England 
dated 24tli February 1881, to recover the sum of 
£678-3. The balance order recited that it was made 
upon the application of the official liquidator of the 
bank, and that there had been no appearance on be- 
half of the contributories The defendant pleaded 
that he had not received notice that his name was 
about to be placed on the list of contributories, or 
notice of the application of the official liquidator 
recited m the balance order, and he contended that he 
was not bound by, or liable under, that order. He 
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further pleaded (and it was admitted) that the order 
for winding up the plaintiffs* hank was m July 1866 , 
that he had filed his petition m insolvency on 19th 
November 1866, and had obtained his discharge 
under section 60 of the Insolvent Act (Statute 11 & 
12 Victoria, Cap 21) on the 30th September 1867, 
and he contended that by that order he was discharged 
from liability. Held, upon the evidence, that service 
upon the defendant of the various notices was suffi- 
ciently proved Eeld , also, that although the defend- 
ant’s insolvency and his discharge under section 60 of 
the Insolvent Act, which was subsequent to the 
■order for the finding up of the bank, might have 
absolved him from fuither liability to the plaintiffs, 
and, if pleaded m the Court m England, might have 
prevented his being placed on the list of conti lbu- 
tones, yet that the Court could not, m this suit, give 
effect to the defendant’s discharge The present suit 
was a suit upon a foreign judgment, and the defendant 
could not now be permitted to plead a defence which 
he had an opportunity of pleading m the foreign Court 
London, Bombay, and Mediterranean Bank v. 
Burjorji Soeabji Lywatta 

[I. X.. R„ 9 Bom., 346 

See London, Bombay, and Mediterranean 
Bank, v . Hormasji Pestanji 

• [8 Bom., O. C., 200 

7. s. 60 and s. 47. — Final dis- 

charge — Eights of opposing creditor, — Grounds of 
opposition where personal discharge has been granted 
without opposition — An opposing creditor who has 
not filed grounds of opposition to or opposed the per- 
sonal discharge (under section 47 of the Insol- 
vent Debtors Act) of an insolvent tiadei, can never- 
theless come m and oppose the insolvent trader’s ap- 
plication for his final discharge under section 60 of 
the Act. The grounds of such opposition may include 
matters which might have been put forwaid as 
grounds foi opposing the insolvent trader’s personal 
discharge under section 47 of the Act, and need not 
necessarily he confined to matters either not known 
at, or that have occurred since, the time of the per- 
sonal discharge being granted. The Conrt, in consi- 
dering whether it will grant or refuse to an insolvent 
trader his final discharge, will take into consideration 
the whole couise of the mercantile dealings of the in- 
solvent trader, and will not confine itself to his con- 
duct with inference to the opposing creditor merely. 
In re Pestanji Shapubji Kaka 

[8 Bom., O. C., 37 

8. — s. 60 and ss. 47 & 50. — Per- 

sonal discharge, — Subsequent enquiry before final 
discharge, — An insolvent, whose personal discharge 
has been opposed under section 47 of the Insol- 
vent Act, can he again opposed by the same credi- 
tor, and on the same grounds, when he applies for an 
absolute discharge under section 60 The order made 
on the hearing of the petition under section 47 of the 
Act can be used as evidence agamst the insolvent when 
applying foi his discharge under section 60, provided 
that such order clearly states the offences established 
against the insolvent. An insolvent by being punish- 
ed under section 60 of the Act does not thereby cease 
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to be liable in respect of such offences when he ap- 
plies for his dischaige under the 60th section. The 
discharge under section 60 of an insolvent who has 
already obtained his discharge under section 47 is not 
as of course, but will depend upon the general con- 
duct of the insolvent both befoie and subsequent to 
his obtaining his discharge under section 47 In re 
Coorlawalla ... . . 9 Bom., 1 

ss. 60 & 6L 

See Company— Winding- up— General 
Cases . . I. L. R., 10 Bom., 582 

- — S. 62. — ‘Crown~debt — Judgment-debt 

m name of Secretary of State for India in Coun- 
cil — A judgment-debt due to the Secretaiy of State 
for India m Council, ai ismg out of transactions at a 
public sale of opium held by the Secietary of State 
for India m Council, is a debt m respect of Crown 
property, and therefore a “ debt due to our Sovereign 
lady the Queen ” withm the meaning of section 62 
of the Insolvent Act In determining whether or no 
a debt falls under the denomination of a Crown-debt, 
the question is not in whose name the debt stands, 
but whether the debt, when recovered, falls into the 
coffers of the State. Principle m Secretary of State 
for India in Council v. The Bomb tty Banding and 
Shipping Company , 5 Bom. O, C., 23, followed, 
Judah v. Secretary op SUate eor India in 
Council . , . X, L. R., 12 Calc., 445 

2, ss, 72, 73. — Evidence not in writ- 

ing, — Appeal — Whei e the evidence has not been taken 
down m wilting as provided by section 72 of the In- 
solvent Act, the evidence cannot he gone into on appeal 
under section 73. In the matter oe Adjudhia 
Prasad. Jairam Gir v Miller 

[7 B. L. R., 74 : 15 W. R„ O. C., 16 

2. Appeal— Mode of compu- 

tation of time for appeal. — Vacation . — In order to 
enable an insolvent to appeal from an order passed in 
the matter of his petition, notes of the evidence must 
betaken at the hearing by an officer of the Court. In 
the time allowed for appealing, the vacation is to he 
computed, unless such time expire during the vacation, 
in which case the petition of appeal must be presented 
to the Court or a Judge on the fh st day after the vaca- 
tion. In re Lakhmidas Hansraj 

[5 Bom., O. C„ 63 

3. Appeal — Evidence , Mode of 

recording.— In order to enable the High Court to hear 
the appeal of an opposing creditor from an order made 
upon the hearing of an insolvent’s petition which such 
creditor opposes (and upon which evidence is taken), 
it is necessary that notes of all the evidence at the hear- 
ings should be recorded by an officer of the Insolvent 
Court. In re Lahhmidas Hansraj, 5 Bom, O C , 
63, in substance followed Kalliandas Kirparam 
«* Trikamlal Gulabrai . . 9 Bom., 307 

1. — s, 73, — Appeal — Bower of Com- 

missioner.— A. Commissioner has no power, under 
section 73 of the Insolvent Act, to extend the time 
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for presenting 1 a petition of appeal from an order of 
the Insolvent Court. In be Gholam Rasul Khan 

[1 B.'Xj. R., Q. C., 130 
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a good petition of appeal under the Act. In the 
MATTER OE BROWN (CLAIM OE DWARKA NATH 

Mittee) . , . I. L. R., 12 Calc., 629 


2. — — — JPower of Commissioner , — 

Attachment of property. Application for. — The go- 
mastab of an insolvent claimed to retain certain pro- 
perty as against the insolvent, and disobeyed an order 
of Court that he should make over the property to 
the Official Assignee, whereupon an order of attach- 
ment was made absolute against him. Before such 
order was made absolute, the gomastah and another 
person had obtained a money- decree against one JR 
Held , the Commissioner had no poweis except those 
conferred by the Act, and therefore could not grant 
an application by the Official Assignee that halt the 
amount of the decree still in the hands of JR should 
be attached and brought mto Court, In re Khett- 
Sey Das .... 3 B. L. R., Ap., 14 

3. — - — — Civil Procedure Code , s . 

342. — Appeal from Commissioner of Insolvent 
Court. — Secun ty for costs — Section 342 of Act VIII 
of 1859 did not apply to appeals from the orders of 
a Judge sitting as a Commissioner of the Insolvent 
Court The right of appeal is given by section 73 
of the Insolvent Act, and the Court cannot im- 
pose on the appellant a condition that he shall give 
security for the costs of such an appeal. In the 
matter oe Ram Sbbak Misser . 5B.L. R., 179 

4. — Security for costs — Non- 

appearance of insolvents — On an application for de- 
posit of security foi costs m an appeal by an insol- 
vent under section 73 of the Insolvent Acc, in a case 
where the insolvent had been sentenced to imprison- 
ment under section 50 of the Act, and it was shown 
that he had absconded, the Court declined to make 
any order for security for costs, but refused to hear 
the appeal unless the insolvent was present In the 
matter oe Gkasseeram . 15 B. L. R., Ap., 10 

5. Opposing creditor taken by 

suipnse, — Discharge — Power of Commissi one? to set 
aside discharge — Where an opposing ci editor being, 
without any default on his pait, misled as to the time 
when an insolvent's petition was to come on for hear- 
ing, failed to appear when the petition was called on, 
and the insolvent obtained his discharge ex parte , the 
Appellate Court, on the giound that the opposing 
ei editor had been taken by sui prise, set aside the 
ordei of discharge and restoied the case to the board 
Semhle , — That, undei the cncumstances, the Commis- 
sions sitting in insolvency had no juiisdietion tolset 
aside the oidei of discharge. Dwarkadas Lalf- 
bhai v Blaoawell . . .9 Bom., 319 

6.- Appeal — Procedure — Form 

of petition of appeal — Civil Procedure Code , s 
690 .— The proceduie as to appeals from ordei s under 
the Civil Procedure Code, 1882, is not made appli- 
cable by section 590 t o appeals fi om orders undei the 
Insolvent Act. No particular form is prescribed for 
petitions of appeal under the latter Act In this case 
the so-called memorandum of appeal was held to be 


1- — ; S. 86 . — JEntenng up judgment 

against insolvent for non-appearance — The* insolvent 
not appearing when his petition came on foi hearing, 
an order was made, on the application of the Official 
Assignee, that the insolvent should attend on a day 
fixed foi the pm pose of being examined, the order 
to be served on him in the meantime On the day 
fixed he did not appear, and an application was grant- 
ed that judgment should be entered up against him 
under section 86 of the Insolvent Act That section 
was not repealed by Act XIV of 1870. In the 
MATTER OE COSTELLO . , 8B.Ii, R., Ap., 57 

2. — Judgment enter ed up under 

s 86 of the Insolvent Act {11 fy 12 Viet , c. 21),— 
Execution. — Practice . — Procedure , — Cm l Proae* 
du?e Code , 1882, ss. 638, 649 — A judgment entered 
up under section 80 of the Insolvent Act (11 & 12 
Victoria, Cap, 21) is a judgment of the High Court, 
and must he executed under the provisions of the 
Civil Proceduie Code. In re Bhagwandas Hur- 
Jivan .... I. li. R., 8 Bom., 511 

3. Absent and absconding in- 

solvent, Entering up judgment against — Wheie an 
insolvent, who had not received hisdiscliaige, left the 
jurisdiction of the Court pending the further hearing 
of his petition for the benefit of the Act for the Re- 
lief of Insolvent Debtors, and there was reason to be- 
lieve that he would not return to the jurisdiction, the 
Court ordered judgment to be enteied up under sec- 
tion 86 of the Act for the amount of the debts ap- 
pearing m his schedule. In the matter oe Eng- 
1IS31 7C.L.R,, 378 


INSPECTION OE DOCUMENTS. 

1. — — Time for ordering defendant 

to furnish list of documents.— The Court will 
not order a defendant to furnish the plaintiff with a 
list of documents till after the plaintiff shall have 
filed his wntten statement. Ogee v. Kfnas 

[2 Hyde, 279 


2 . Practice.— Affid a vit of docu- 

ments.— Insufficiency of affidavit —Alteration by 
letter of terms of notice already served,— Civil Pro- 
cedure Code ( Act XIV of 1882), ss 181 and IBS — 
Before the Couit will make an oidei under section 
133 of the Code of Civil Pioccduic, the piehmmary 
steps mentioned m section 131 must be taken by the 
party applying for the older Mohendro Nath 
Dawn v Ishtjn Ch under Dawn 

[I. L. R., 10 Calc., 56 


- : discovery. - Ciml Procedure 

Code, ss 12 9 , 136 — Discovery of documents. — Pa? da- 
nashin women — In a suit brought by two Mahom- 
medan parda-nashin ladies for lecovery of im- 
moveable property by right of inheritance, an order 
was passed, under section 329 of the Civil Procedure 
Code, requiring the plaintiffs to declare by affidavit 
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INSPECTION OE DOCUMENTS,— Dis- 
covery — continued 

u all the papers connected with the points at issue m 
the case which were or had been m their possession 
or control ” After some ineffectual proceedings, the 
plaintiffs were peremptorily oidered to file their affi- 
davit on a certain date On that date an affidavit 
was filed on their behalf by their brother and mook- 
tear, with a list of their documentary evidence, but 
the affidavit and list were considered defective upon 
several grounds, one of which was that the affidavit 
ought to have been made by the plaintiffs personally 
Puither time was then given to the plaintiffs to 
amend these defects, and ultimately they filed an 
affidavit purporting to be made by them peisonally, 
praying that the Court would have it verified m any 
manner thought proper, provided that their parda- 
nashini were not interfered with. The Court, under 
section 136 of the Code, dismissed the suit for want 
of piosecution, m consequence of the oiders under 
section 129 not having been complied with, though 
ample opportunity had been given to the plaintiffs, 
and no sufficient ground for non-compliance had 
been shown. Meld , without going into the question 
of the sufficiency or non-sufficiency of the action of 
the plaintiffs, with regard to the orders made under 
section 129 of the Code, that, looking at the dis- 
abilities of the plaintiffs and the circumstances of 
thSir suit, the case was not one m which it was 
expedient to enforce the liability to which they 
might have exposed themselves under the peculiar 
prbvisions of section 136. Kalian Bibi v. Saedar 
Husain Khan . . I. L. B., 8 All., 265 

4. * Civil Procedure 

Code , 1877, s 185 — Trial of issue before inspection 
granted — The intention of section 135 of the Civil 
Procedure Code (Act X of 1877) is to give the Court 
the power of raising and determining an issue for the 
exclusive purpose of deciding the right to discovery 
of evidence which is to be used at the tnai, and, 
therefore, from the nature of the case, before the 
hearing of the cause It should be a rule of practice 
that when an order is made under section 135 of the 
Civil Procedure Code (Act X of 1877) by the Judge 
in chambers, the suit should be set down for the trial 
of the particular issue as well as of the cause itself 
when it comes to a hearing before the same Judge 
AHMEDBHOY HiTBIBHOY V. VlJLLEEBHOY CASSUM- 

bhoy . • , * . I. Xi. B., 6 Bom., 572 

g. Inspection of accounts. — Suit 

for % wrongful dismissal — In a suit for wrongful dis- 
missal, of a servant of a gas company, in which the 
plaintiff alleged that the motive for dismissing him 
was his discovery of certain irregularities of the 
manager with regard to money-matters, —.Seta that 
he was entitled to inspect the accounts which had 
been checked by himself while in the company’s 
service, the press copy letter-book containing copies 
of correspondence regarding his own conduct while 
m the company’s service, and the account of a paiti- 
cular item m respect of which he alleged he had 
made discoveries that he imputed to the manager as 
the cause of lus dismissal. Mitchell v. Oriental 
Gas Company . . 1 Ind. Jur., N< S., 323 


INSPECTION OP DOCUMENTS -conti- 
nued. 

6. Right of mortgagee to with- 

hold production of mortgage-deed or title- 
deeds for inspection. — Suit to avoid hen — JE?. 
mortgaged by deed eeitam pieimses to J JD , and at 
the same time delivered to him title-deeds compus- 
mg the said pieimses, and also other immoveable pio- 
perty of B B. subsequently became embanassed 
and assigned all his immoveable estate to trustees 
foi bis creditors The trustees sued J JD for a 
declaration that the immoveable pioperty other than 
the moitgaged premises was vested m them fiee 
from any lien of the defendant; and J 2) m bis 
written statement claimed a lien on all the title-deeds, 
and submitted that be was not bound (until bis claim 
was satisfied) to band them over to the plaintiffs, or 
to produce them or his deed ofmoitgage foi inspec- 
tion Semite , — Thai on the authonties J I) was not 
bound to produce the title-deeds befoie satisfaction 
of his claim Qucere , — Whether befoie satisfaction he 
was bound even to produce bis deed of moitgngo. 
Beattie v Jetha Dungabsi . 5 Bom.,0. C.,152 

7. Inspection of will of Hindu. 

— Application by next of km — The Court will, on the 
application of one* who is next of km of a deceased 
Hindu, order a person who is m possession of an al- 
leged will of the deceased to bring m and deposit the 
same with the officer of the Court for the purpose of 
being inspected and a copy thereof taken by the ap- 
plicant In the goods or Balkrishna Ganpatji 

[1 Bom., 114 

8. Partnership books. — 

Partnership — Pi oduction of documents — One pait- 
ner of a firm represents the othei ©paitneis foi the 
pui poses of pi oduction of documents Theieforo, 
wheie the plaintiff, alleging that lie had been a part- 
ner with the defendant and others in the fiim of 
Ibrahim Kadu & Co , and that, on the dissolution of 
that firm, the amount then standing to his credit 
m the partnership books bad been can led to lus cre- 
dit m the books of a new firm, m winch he and 
the defendant only were partners, applied for an order 
on the defendant to produce, for the plaintiff’s inspec- 
tion, the books of Ibrahim Kadu & Co, which 
application was resisted by the defendant, on the 
ground that the other paitners m the firm of Ibrahim 
Kadu & Co had an interest m those books, and 
were not parties to the present application, or shown 
to have consented to it Meld that the plaintiff was 
entitled to the order Jaearia v 'Kasim 

[I. L. B., 1 Bom., 496 

9. Privileged communications. 

— Principal and agent — Suit for injunction to re- 
strain use of trade marks — Civil Procedure Code 
{Act X of 1877), s 130 . — Under section 130 of 
the Civil Procedure Code (Act X of 1877), a Judge 
has no discretion to refuse to allow inspection of do- 
cuments relating to matters m question m a suit, 
provided they are not privileged 'Confidential com- 
munications between principal and agent, relating to 
matteis m a suit, are not necessarily piivileged 
Meld , in a suit for an in] unction to restrain the de- 
fendant from using ceitam trade marks, that tele- 
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INSPECTION OP DOCUIVCENTS.— Pri- 
vileged communications —continued. 

grams and letters between the plaintiffs firm ui Lon- 
don and their 'managing agent in Bombay, relating to 
the subject-mattei of the bint, were not puvileged 
Wallace v . Jefferson . 1. 1*. R., 2 Boro., 453 

10. Discovery.-— Pro- 

duction of documents — Privilege.— Solicitor and 
client — Act XIV of 1882 , s 133. — Letters written 
by one of the defendant’s servants to another, for the 
purpose of obtaining information with a view to pos- 
sible future litigation, are not privileged even though 
they might, under the circumstances, be required for 
the use of the defendant’s solicitor In order that 
privilege may he claimed, it must be shown on 
the face of the affidavit that the documents were pre- 
pared or written merely for the use of the solicitor. 
Bipeo Doss Dey v Secretary of State for India 

* in Council . . . I. X. R., 11 Calc., 055 

11. Discovery 

Affidavit of documents — Sufficiency of affidavit — 
Furthe? affidavit ^Inspection of documents. — Prac- 
tice — Where in an affidavit of documents privilege 
is claimed for a coirespondence on the ground that 
it contains instructions and confidential communica- 
tions from the client (the plaintiff) to his solicitor, it 
must appear not meiely that the correspondence 
generally contains instructions, &c, hut that each 
letter contains instructions oi confidential communi- 
cations to the attorneys with reference to the conduct 
of the suit Beioicke v Graham, 7 Q B. D , 400, 
followed Oriental Bank Corporation v Brown 
& Co I. L. R., 12 Calc., 205 

12. Documents alleged not to be 

material — Code of Civil Procedure , Act XIV of 
1882 , s 135 — Affidavit of documents. — Production 
of documents — Specific performance of contract to 
purchase.— Refusal to allow inspection — In a suit 
foi specific performance of a conti act to purchase an 
indigo factoiy, the defendant denied that the agree- 
ment relied on was final, and alleged that the plaintiff 
had induced him to sign the agreement by means of 
representations regarding the nature, the extent, 
the value, and the net income of the property, all of 
which representations the defendant charged were 
false and fraudulent to the knowledge of the plain- 
tiff, The plaintiff m his affidavit of documents set out 
a list of title-deeds evidencing his title to and the books 
of accounts and other papers and documents l elating 
to the property agieed to be purchased, and these he 
claimed to withhold from the defendant’s inspection, 
on the ground that they were not sufficiently material 
at that stage of the suit Held that the documents 
were not protected. Sutherland v Singhee Churn 
Dut^ . . . . I. L. R., 10 Calc., 808 

13 , Telegraphic messages. — Sanc- 

tion of Government to production . — Where parties 
require the inspection or production of telegraphic 
messages, it is for thSm, and not the Court, to obtain 
the necessary sanction of Government to the disclosal 
of such messages Leckraj v. Palee Ram 

[2N.W., 210 


INSPECTION OP DOCUMENTS — conti- 
nued. 

14 , _ Document referred to in 

written statement and omitted m list. — 
Practice.— Rules of High Court of 6th June 1874 > 
50, 52. — Where the defendant stated in an affidavit 
that a schedule annexed thereto contained a list of all 
the documents in his possession or power relating to- 
the suit, and a certain othei document was not men- 
tioned m the schedule, though referred to by the de- 
fendant m his written statement, — Held on the hear- 
ing of a summons to considei the sufficiency of the 
affidavit that the plaintiff could not cioss-examme on 
the affidavit, but could only show it was not an honest 
affidavit The proper course was to’' apply for in- 
spection of the particular document ref ei red to m the 
wiitten statement and omitted from the schedule, if 
inspection was needed. Kennelly v . Wyman 

[I. Xu R., 1 Calc,, 17S 

15 . Practice where portion of 

document is protected from inspection*— 

Practice . — Sealing up immaterial parts.— Practice to 
be followed where a pai ty producing documents wishes 
to have a ceitam portion of them sealed up. Heera- 
LALL RUKKIT V. RAM SURUN LALL 

[I. X. R., 4 Calc., 835 

13 , Place for inspection.— 2c- 

count books of business, — Place where business is 
carried on — Contract made m Bombay to be per- 
formed up-country — Civil Procedure Code, 1877, s. 
132 — Defendant was owner of certain cotton-gmmng 
factones at and near A m the mofussil, and had also 
a place of business m Bombay, He entered into 
a contract m Bombay with the plaintiff to gm cer- 
tain cotton of the plaintiff’s at the said factories of 
the defendant m the mofussil. Plaintiff brought a 
suit for damages for the breach of this contract, and 
demanded inspection, m Bombay, of all defendant’s 
books relating to tbe business of the said ginning fac- 
tories belonging to the defendant The defendant 
was willing to give the inspection asked foi, but con- 
tended that it should be had at A , wheie all the hooks 
m question were kept, and objected to bunging the 
books down to Bombay as demanded by the plaintiff. 
Held that the contract, though made m Bombay, hav- 
ing been intended to be performed at a considerable dis- 
tance from Bombay, at and near A., where the busi- 
ness of ginning was conducted, and where the books 
relating to the said business weie kept, A. was the 
piopei place at which to give inspection Keval- 
das Sakarchand v Pestonji Js'asservanji * 

[I. X. R., 5 Bom., 407 

17 , Disobedience of order for 

inspection.— Bombay Act I of 1865, s 14— Bom- 
bay Act IV of 1868, s 15 — To render a person liable 
for disobedience of a notice under section 15 of Bom- 
bay Act IV of 1868, it is necessaiy that the document® 
required for inspection should be therein specified. 
Disobedience of an ordei to produce evidence under 
section 14 of Bombay Act I of 1865, clause 1, does 
not render a peison liable to criminal prosecution, but 
simply to an adjudication in his absence Reg, v, 
Manikram Surajram . , .11 Bom., 231 
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IHSTALMHNTS. 

Decree payable by — 

See Decree — Alteration or Amendment 
or Decree . . 2 Hay, 68, 95 

[4 Bom, A.C., 77 
I. Xi. B., 2 All., 129, 320 
I. X. B., U Calc., 143 

See Cases under Decree— Construc- 
tion or Decree — Instalments. 

See Limitation Act, 1877, art 179 (1871, 
art 167) — Order ror Payment at 
speciried Date 

* [I. Xi. B., 2 Bom., 356 

Money payable by— 

See Cases under Bond. 

See Cases under Civil Procedure Code, 
1882, ss 257, 258 (1859, s. 206). 

See Cases under Limitation Act, 1877 , 
arts 74 and 75. 

See Cases under Limitation Act, 1877, 
s. 179 (1871, art 167 , 1859, s. 20)— 
Order ror Payment at speciried 
Date. 

Promissory note payable by— 

See Cases under Limitation Act, 1877, 
ART. 75. 

See Negotiable Instruments, Summary 
Procedure on— 

[I. Ii. B., 1 Calc., 130 

See Relinquishment or, or Omission 
to sue ror. Portion or Claim. 

[12 B. Xi. B., 37 
7 W. B., 309 
I. Ii. B., 3 All., 717 

IHSUBAHCH Col ' 

1, Lire Insurance .... 2681 

2* Marine Insurance .... 2682 

1. LIFE INSURANCE. 

Assignment of policy. — Death of 

assignee -~*Death of assured —Notice by assignee to 
company, — Payment of premia by executors of 
aspgeee — Absence of legal personal representative 
of assured . — Refusal to pay over . — A , having in- 
sured his life m a certain Life Insurance Company, 
assigned his lights under the policy to B , the assign- 
ment on the face of it expressing no consideration 
whatever. The fact of the assignment was notified to 
the Company. B after paying all piemia due, died, 
appointing C. and D his executors, who took out pro- 
bate of his |Pill, and paid all subsequent premia on the 
policy. A. died, and C and D. then demanded payment 
of the policy-money The Company, however, refused 
payment unless <7. and D. first obtained the concur- 
rence of the legal representative of A to the payment.— 
Meld that the Company were justified in refusing to 
pay the money m the absence of the legal representative 


IHSXJBAINCE— continued, 

1. LIFE INSURANCE — continued, 

<0 

Assignment of policy— continued. 

of A Rajnarain Bose v . Universal Lire Assu- 
rance Company 

[I. Xi. B., 7 Calc , 594 : 10 C. Xj. B., 561 

2. MARINE INSURANCE. 

1. Construction of policy. — 

Onus probandi — Exceptions policy . — A sned 
B Co, on a policy of insurance on the ship 
Alaye, fiom noon of the 24th November 1865, to 
noon of the 24th February 1866, “ at and from and 
to all ports and places” The words “and to all 
ports and places” were written, the lest being print- 
ed. B Sc Co m then written statement admitted 
the policy, but set up the following exception “All 
risks or losses ansing from detention, &c, also from 
storms and gales of wind, or othei perils of the sea, 
while touching or trading on the coast of Coroman- 
del from Point Palmyias to Ceylon, and within 
soundings between the 15th October and the 15th 
December inclusive, are hereby excepted, which risks 
or losses aie to be home by the assured, and not by 
the assurers, notwithstanding anything to the con- 
trary hereinbefore expiessed” Meld , fiistly, it lay 
upon A, to prove that the loss did not fall withm the 
exception. Meld, secondly, that the meaning of the 
policy was that the ship was to he at liberty to pro- 
ceed to or stay at any port she pleased, but that the 
msureis were not liable for any loss arising fiom 
perils of the sea m which the three following events 
were combined first, that she was at the time touch- 
ing or trading on the coast of Coromandel , secondly, 
that she was at the time withm soundings , thirdly, 
that the loss happened between the 15th October 
and 15th December Meld, thirdly, upon the facts, 
the loss was withm the policy, notwithstanding the 
exception. Aga Syud Saduce v Jackariah Ma- 
homed . . 2 IndL Jur., N. S , 308 

2, Goods partly in 

bales and partly tn cases . — Insurance for gross 
amount.— A policy was effected upon a quantity of 
piece-goods, part m hales and pait m cases. The 
hales and cases were sepaiately enumerated and 
separately valued m the body of the policy, but the 
gross total was made up Meld that the woids “free 
from particular average,” following dnectly upon the 
gross total, must he taken to apply to the whole 
value of both lots, and not separately to the bales and 
separately to the cases Beeroobpo Setty v Hurs- 
mull Ramchund . . .2 Hyde, 74 

3 # * Particular aver- 

age loss, — Liability of underwriters —In a policy 
of insurance effected m Bombay upon goods shipped 
from Calcutta to Jeddah, two clauses were inserted 
in writing, the rest of the poliey being m the ordi- 
nary English printed form. The first written clause 
was in English as follows: “ Wan anted free of 
particular average, unless stranded, sunk, or burnt.” 
The second was written on the margin of the policy 
m the Gujarathi language, and was to the following 
effect . “ Insurance upon the goods to he without 
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2 MARINE INSURANCE -continued. 

•m 

Construction of policy— continued. 
damage Tlie loss arising from damage is to be on 
the head of the owner of the goods” Meld, the 
undeiwnteis of such a policy are liable to the insurer 
for a paiticuUr a\erage loss where the vessel m 
which the msuied goods are shipped is stianded, 
sunk, 01 burnt. Esmail v. Shamjre Poonjani 

[I. Xj. R., 2 Bono^; 550 

4 . — Nohcd of claim by 

insured — Action brought before expiration of six 
months from date of notice , — Constructive total 
loss — Meaning of the words “sunk” “ stranded 99 
— Where insurers on receiving notice of a claim 
made against them under a policy of insurance dis- 
tinctly repudiate and deny that any claim exists 
against them, or that the party serving such notice 
has any right to locover against them, there arises 
an immediate right to sne, and the insured is not 
bound to wait for the expiration of six months before 
taking proceedings to enforce his claim Where it 
appeared upon evidence that goods on board a ship 
that was wieched on a voyage from Kaiachi to 
Bombay, although much damaged by sea- water, were 
neveitheless of such merchantable value as to make 
it worth while to send them on to their port of desti- 
nation,— Meld, m an action against the insurers of 
the goods, that no claim for constructive total loss was 
maintainable In an action upon a policy of marine 
insurance the evidence given with respect to the loss 
of the ship was as follows “ The vessel grounded 
near Dwarka After the vessel struck, the water 
constantly broke right over all . . . The cargo 

was all under w at$r The labourers were only able to 
woik at ebb tide, and at high tide they could only see 
the top of the \esseFs masts . . The vessel lay 
wheie she stianded seven days, and was then raised 
with casks ” Some of the goods on hoard were in- 
suied by a policy which contained the clause “ .war- 
ranted free of particular average, unless sunk or 
burnt.” It was contended for the plaintiffs that the 
ship had “ sunk,” and that the damage to the goods 
was therefore covered by the policy Held that 
where a vessel runs aground and lists over, and is m 
consequence covered by the high tide, which causes 
damage to goods on hoard, it cannot be said that she 
has a sunk ” within the meaning of the word as used 
in a policy of msuiance, and therefore that a claim foi 
particular average cannot be sustained under a clause 
m the policy wax ranted fiee of particular average, 
unless sunk or burnt 99 Latham v Hurruckohand 
Sooratram . . • I. Ii. R„ 4 Bom., 314 

5 . — . — — Insurable inter- 

est.—" Interest oi no interest 99 effect of these words 
tn a policy. — Stat 19 , Q-eo 27, c 87. — Loan on 
"uvwfg” — Insurance effected after loss of subject- 
matter of insurance — Meaning and effect of the 
toords “ lost or not lost 99 m a policy —Policies of in- 
surance between natives of India (those, at least, 
which do not contain „thc words “ interest or no in 
terest”) are to be constiued m the same way as such 
instruments have been uniformly construed by the 
general law merchant in Western Europe, —ins,, as 


INSURANCE— continued. 

2. MARINE INSURANCE— continued. 

Construction, of policy— continued. 

contracts of indemnity A certain trade is carried 
on between native merchants in Western India with 
the coast of Africa and Madagascar by means of 
native vessels which leave the Indian ports early in 
the year, and after remaining m the ports of Africa 
and Madagascar for four or five months, leave on the 
return voyage about August or September. This 
trade consists in shipping goods at the Indian ports, 
to be disposed of at the African and Madagascar 
poits, and pin chasing vith the proceeds fresh goods 
to he smnlaily disposed of m the hoi£e ports To 
enable tiaders to embdik in this venture, it is their 
pi notice to boirow money of merchants on what is 
termed “ aoung ; 99 that is, money borrowed on the 
condition that it is not to be repaid except in case of 
the safe arrival of the goods in the home ports on 
the return voyage, in which event the loan becomes 
repayable with interest at a high rate Meld that, 
having regard to the long-established practice in the 
port of Bombay, of insuring such risks, the interest 
of the lender of such a loan, m the goods on hoard a 
ship on her return voyage to India, is an insurable 
mteiest. Semble , — That an avung loan does not give 
the lender a charge on the goods. Meld that a policy 
of marine insuiance on goods is not invalid by reason 
of its having been effected subsequently to the loss 
of the goods, although the policy does not contain 
the words “ lost or not lost 99 J'ivanji Noorbhov 
v. Coorji Lilladhar . I. L. R., 4 Bom,, 305 

6 . Separate insur- 

ance of different species of article — Where a policy 
has been effected on a gross quantity of sugar, the 
fact that that sugai has been described m the margin 
of the policy as being m different lots containing 
diffeient species of sugar, and being separately paced, 
does not raise any presumption that a separate in- 
surance upon each separate species of sugar was 
intended by a policy-holder. Joosoop v Vardon 

[1 Hyde, 198 

7. Evidence of loss. — Jettison. — 

Protest of nacoda . — In an action on a policy of 
insurance to recover the value of a portion of the 
goods insured lost by jettison, the protest of the 
nacoda and the Custom House vouchers showing that 
on the return of the ship to her port of sailing (being 
dnven back by stress of weather), the goods alleged 
to have been lost were not on board her, are not suf- 
ficient as even pnmd facie proof of "the loss, Rama- 
bhai Giedarbhai v . Am Akbar Kajrani 

[1 Bom,, 8 

8. Evidence of average loss. — 

Usage of Mangrole. — Certificate of makajans. — In 
the case of a native policy of insurance expressed to 
be “according to the usage of Mangrole,” the certi- 
ficate of the mahajans at the port of distress or sale, 
if accompanied by the manifest of the shipment and 
tho account sales, is to bo held sufficient evidence of 
an average loss and of the amount of such Io$s, 
though the underwriter may answer a claim support- 
ed on such evidence by ‘showing fiaud on the part of 



( 2685 ) 


DIGEST OF CASES. 


( 2GS6 ) 


OTSTTB AIST CE — coni? nued. 

2. MARINE INSURANCE — continued . 

Evidence of average loss— continued. 

the shippers, the master of the vessel, or the maha- 
jans. An alleged usage that the mahajans’ certificate 
is deemed to be conclusive evidence against the under- 
writer without production of manifest and account 
sales, and that on proof of the certificate alone and 
of the policy the owner is entitled to recover his 
average loss, cannot be upheld, such not being a rea- 
sonable usage Ransordass Bhogilal v Ke sei- 
sing- Mohanlal ... 1 Bom., 229 

9. *%— Repairs to ship.— Deduction 

of pne- third new for old, — It appeared on evidence 
that a ship was not by the repairs done to her put m a 
better condition than she had been m before sustain- 
ing the damage which constituted the partial loss. 
Meld that the rule, by which a deduction of one- 
third new for old is calculated m favour of the in- 
surers who pay for the repairs, did not apply. See- 
dioh Ghosaul v, Apoar . , Bourke, 418 

On appeal m same case, — Meld the rule allowing 
one- third (t new for old ” in cases of insurances on 
ships is not inflexible; therefore where the ship 
insured was not worth repairing, and was not m fact 
repaired, it was held that one- third “ new for old 99 
ought not to be allowed. Apoar v , Howah Bye 

[1 Ind. Jur., 1ST. S., 237 

10. Unseaworthiness of skip.— 

Inability of insurer, — An insurer relying on the 
certificate of a competent surveyor that the ship is 
seaworthy is entitled to recover, in the event of the 
ship’s loss, notwithstanding it be shown that she was 
unseaworthy at the time the policy attached Hos- 
sain Ibrahim bin Johur v Mutty Loll 

[Cor., 5 : 2 Hyde, 107 

11. — — • Time policy — 

Warranty of seaworthiness — Implied warranty — 
The warranty of seaworthiness m a time policy at the 
commencement of the risk is not a continuing obli- 
gation cast upon the assured while the risk is- run- 
ning^ So held by the Judicial Committee (atfii ruing 
the judgment of the Supreme Court at Calcutta) 
in an action brought for a total loss, by stranding, 
within the time of the running of the policy, after 
leaving^ an intermediate port, the defence being that 
at the time -of the loss the vessel was unseaworthy by 
reason of an insufficient crew, sbe having sailed from 
the intermediate ^ort without sufficient hands to 
work the vessel, altnough she had a sufficient crew at 
the time she started for the voyage. Semite, — There 
is no implied warranty of seaworthiness m a time 
policy. Jenkins Heycock 

[5 Moore’s A., 301 

12. Goods overvalued. — leas on 

for overvaluation failing, — Inability of under - 
writers . — Where, m a valued policy of insurance, the 
goods insured were valued at an amount greatly in 
excess of then real value, which amount was intend- 
ed to include the amount in which the insured was 
Hable to Government on account of bonds executed 
by him in respect of the goods insured, and after loss 
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Goods overvalued— continued. 

of the goods Government elected not to enforce the 
bonds, — Reid that the undei writers were entitled to 
be subrogated m the amount of the bonds, and were 
liable to the msuied only for the real value of the 
goods together with a fair profit Haridas Pue- 
shotam v Gamble . . .12 Bom^ 23 

13 . * — » Abandonment . — Notice of 

abandonment, — Where an insurance office is sued on 
a constructive total loss, there must be a distinct and 
decided abandonment of all right on the pait of the 
insured The notice of abandonment should he im- 
mediate. The questiou always is whether the delay 
m giving notice is ieasonable, with refeience to the 
particular circumstances and the owner’s means of 
ascertaining the position of the ship, wheie the suit 
is for a total loss, the judgment may be as for an 
average loss. Seeliok Ghoosal v Apoar 

[Bourke, O. C., 391 

14. * Abandonment of 

ship and cargo — Sale , — Right of purchaser — The 
ship Maharanee was wrecked and abandoned with her 
cargo to the undei wi iters Nine cases, pait of the 
cargo, which with two others were sepai ately insured, 
weie recovered m good condition from the wreck. 
Of this all parties had notice ' The wreck and cargo 
were subsequently sold by the ship’s agents, who 
were also agents for the underwriters, foi the bene- 
fit of all concerned, the caigo being described gene- 
rally. Held that the nine cases did not pass to the 
purchaser at the sale, as they could not be legally 
abandoned, and on the facts, that the defendants 
were not liable as having induced? the plaintiff: to 
believe that they intended to sell more than what was 
ceded to the underwriters by the abandonment. 
Mitchell v. Gladstone . 1 Ind. Jur„ S., 408 

15. Constructive total loss. — 

In a suit on a policy of msuiance as for a total loss, 
where goods were shipped for the voyage from Surat 
to Kurrachee, and the vessel, having sprung a leak, 
was forced to put into Dwarka, at which place the 
goods (with exception of some iron thrown ovei board 
during the voyage) were landed and placed m a ware- 
house, from which a portion (some castor oil and 
jagan) was carried off by robbers , and the lesidue of 
the cargo, consisting pi meipally of cottonseeds which 
were dried and cleaned, was sold ; and the proceeds, 
after deducting freight expenses, lemamed in. the 
hands of mahajans, to he paid to whomsoever might 
be -entitled to them, — Reid , first, that the loss by 
robbers, although not expressly mentioned in the 
policy, was one of the perils insured against , second, 
that the Judge below being erroneously of opinion 
that when the goods were once landed damagecCthere 
was nothing to do but to sell everything for the 
benefit of underwriters, and having consequently re- 
corded no finding on the material question whether 
the whole or any part of the cargo was practically 
capable of being sent m a marketable state to the 
port of destination, the suit must be remanded, m 
order that the Judge might determine whether there 
was a constructive total loss which entitled the plain- 
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2. MARINE INSURANCE— continued. 

Constructive total loss— continued, 

tiffs to abandon, and if not, tliat lie might award such 
a piopoition of the value of the iron and of the ]agan j 
and oil which were actually lost, and of the amount j 
of the detenorafion m the cotton seeds and otliei ] 
ai tides, as the sum insured by the defendant bom 
to the whole sum, taking into account also in. that , 
case what pioportion the sum msuied bore -to the , 
actual value of the goods D ware ad as Laltjbhai , 

v Adah Ali Sultan Ali . 3 Bom., A. C., 1 i 

10. Value of ship j 

when repaired — In & suit to recover the amount ] 
of msuiance on a ship which had been abandoned on , 
an alleged constructive total loss, it appeared that 
the ship had sustained seveie injury from foul wea- 
ther, hut that her value, after being repaued, would 
exceed the cost of repairing her by about 3,000 
dollars Held, therefore, that theic was not a 
constructive total loss, and that, in order to establish 
a constructive total loss, theie must have been a 
threatened destruction, or absolute tempoiary pnva- 
tion, of the insurer’s owneislnp, oi an alienation of 
his property m the thing insured Guean o Owen 
[B ourke, O. C., 17 : Cor., 149 

ITeld no constructive total loss m Mickinnon v 
Dundas . . . Bourke, O. C., 228 

17. — — Notice of aban- ! 

doivment — A caigo, consisting of railway sleepers, | 
was insured by the plaintiffs m the ship Kewidhal 1 
hom Geogiaphy Bay to Calcutta, and expiessed m I 
the pob cy to he w r airanted fiom all lists, except j 
total loss In proceeding up the Rivci Hooghly, in j 
chaige of a pilot, on the 30tli Apul, the vessel ground- j 
ed on the Rungafulla Sand, heeled over, and lay un- i 
heckled m the sand Endeavouis weie made un- j 
successfully to get her off On 5th May, Lloyd’s I 
surveyor inspected the vessel, and reported that, con- 
sidei mg her position, the state of the tide at that 
season, and the expense of getting her off, it was un- 
advisable to go to further expense in doing so , and 
that the cost of repairs would, in all probability, 
amount to much more than th€L value of the ship 
when repaired Some of the sleepeis had been then 
jettisoned, and the surveyor recommended that the 
vessel and cargo should he abandoned, and sold by 
public auction to the highest bidder. Attempts weie 
made, but unsuccessfully, to get some of the cargo 
off, and the sleepers weie of such a quality that they 
would not float. The consignees accordingly caused 
the ship and cargo to be sold by public auction an 
Calcutta on 12th May No notice of abandonment 
was given. The sleepeis] leahsed the sum of R45Q. 
The purchaser hired boats and began unloading the 
ship;*- he unloaded 78 sleepeis m all. On 14th May 
the ship floated off and came up the river, with the 
rest of the cargo m safety, proving not to be so much 
damaged as was supposed. In an action on the 
policy of insurance, Held that there was not such a 
total loss of the cargo as entitled the plaintiffs to 
recover as for a total loss without giving notice of 
abandonment Held, on appeal, per Reear and 
Macpherson, JJ —-The plaintiffs failed to prove any I 


INSURANCE— continued. 

2 MARINE INSURANCE — continued. 
Constructive total loss— continued 

necessity for the sale of the ship, oi that it was im- 
practicable to convey the sleepeis, or a m atonal poi- 
tion of them, to then* destination But if the insured 
weie legally justified m abandoning and claiming as 
foi a total loss, notice of abandonment ought to have 
been given. The condition and behaviour of the ship 
when she got off the shoal should he looked at as in- 
dicating her leal state and strength while she was on 
it Per Patti, J —Considering, upon the evidence of 
the circumstances at the time of the sale, that the 
ship was not woith repanmg, and thrfc she was ex- 
pected to sink at any time, the sale of her was justi- 
fiable. The sale of the caigo was also justifiable, it 
could not have been earned, m a meicantile sense, 
on shore, much loss to its destination The sale 
caused a total loss, and there was no need for notice 
of abandonment E\st Indian Railway Com- 
pany v Australasian Insurance Company 

[6 B. L. R„ 218 

S C on appeal . . 7 B. L. R., 347 

INTENTION OF JOINT OR SEVERAL 
OWNERSHIP. 

See Cas^s under Hindu Law— Parti- 
tion — Requisites eor Partition 

INTENTION op parties as evi- 
denced BY THEIR ACTS. 

See Estoppel— Estoppel by Conduct 

[4 B. L R., P. C., 10 
See Evidence — Parol Evidi nce— Ex- 
plaining- written Instruments and 
intention op Parties 

[B L. R., Sup. Vol, 383, 399 
Agra, P. B., 52 : Ed 1874, 39 
* 14 W. R. s 319 

1 Bom,, 262 
7 W. R., 334 

See Grant— Resumption or Revoca- 
tion op Grants. 

[I. L. R., 10 Calc., 238 

See Registration Act, 1877, s 49 (1864, 

s 13) . .IB. L. R., A. C„ 37 

[25 W. R., 370 

INTENTION TO EVADE STAMP 
LAWS. 

See Declaratory Decree, Suit por — 
Declaration op Title 

[I. L. R , 1 Mad,, 40 
See Stamp Act, 1862, s 17. 

[3 B. L. R„ A. C., 239 
3 Bom., 0. C., 153 
13 W. R„ 102 

INTENTION TO GET INNOCENT 
PERSON PUNISHED. 

See Stolen Property — Oppences re- 
lating to I, L. R,, 1 All., 379 
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2. Cases under Act XXXII op 1839 . 2703 

3. Omission to stipulate for, or sti- 

pulated TIME HAS EXPIRED— . 2705 

( a ) Suits 2705 

• ( b ) Decrees . 2707 

(e) Contracts (Bonds, &c ) . 2710 

4. Stipulations amounting to Penal- 

ties or otherwise . . . 2717 

See Attorney and Client 


[I. I*. R„ 3 Calc., 473 
See Cases under Bengal Regulation 
XV op 1793 

See Contract Act, s 23— Illegal Con- 
tracts— Generally 

[I, Ii. R., 3 Calc,, 602 
See Contribution, Suit por— Interest 
[10 B. i. R., 352, 353, note 

See Cases under Costs — Interest on 
Costs. 

See Execution op Decree — Mode op 
Execution — Principal and Surety, 
[I. Ii. R., 4 Calc., 331 
See Hindu Law— Partition— Right to 
Account on Partition. 

[I, L. R., 1 Bom., 561 
* I. L. R., 5 Bom., 48 

See Cases under Hindu Law— Usury. 

See Cases under Mahomed an Law- 
Usury. 

See Mesne Propits— Mode op Assess- 
ment and Calculation. 

[I. Jj, R., 4 Calc., 882 
I. Ii. R., 8 Calc., 332 
I. Xi. R., 10 Calc., 792 
See Mesne Profits — Assessment in Exe- 
cution, and Suits por 

[15 B. Jj. R., 383 
See Cases under Mortgage — Accounts 
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deducted in advance. 

See Contract — Alteration of Con- 
tracts— Alteration by the Court 

[I. L. R., 4 Calc., 137 

Discretion of Court in allow- 
ing— 

See Special Appeal— Other Errors of 
> Law and Procedure — Discretion, Ex- 

ercise op, in various casfs 

[3 B. It. R., Ap„ 105 

— ■ on amount of appeal. 

See Bengal Civil Courts Act, s 22 

[9 B. I. R., 197, note 

payable monthly. 

See Limitation Act, 1877, art 66 (1871, 
art 65) . , I. X». R., 5 Calc., 21 

» — Payment of— 

See Limitation Act, 1877, s 20 (1871, 
s. 21) . I. Ii. R , 1 Mad., 228, 264 

[I. L. R., 2 Mad., 165 
2 C. Ij. R., 340 
I. L. R., 3 Bom., 198 
I.* Xi. R.$ 3 Mad., 57 

Receipt of, in advance. 

See Principal and Surety — Discharge 
op Surety 9B.L R., 261 

[15 B. L. R., 331, 338, note 
I. It. R., 6 Calc., 241 

Stipulation for, at high rate. 

See Cases under Contract — Altera- 
tion op Contraots— Alteration by 
the Court. 

1. MISCELLANEOUS CASES. 

1. Accounts. — Suit for balcmee of 

accounts , — Absence of contract for interest — In a 
suit relating to balance of accounts, probabilities are 
not sufficient to support a decree for interest in tbe 
absence of a contract for interest Joy Narain 
Bhuggut v. Kashee Chowdry . 10 W. R,, 148 

2. * Execution of 

decree. — Where, m the course of executing a decree, 
accounts, m which interest was entered and charged, 
had, from time to time, been filed m Court, and no 
objection had been taken thereto by the judgment- 
debtor from 1870 up to 1880, — Meld that it was too 
late to object to interest being allowed, and that the 
High Court would not interfere to alter the .rate 
where it appeared that the District Judge had found 
that the rate ruling in the District was 12 per cent , 
and had allowed that rate accordingly Gopal Sahu 
Deo «. Joyram Tewary . L I». R., 7 Calc., 020 

• [9 C. Xi. R , 402 

3. Arrears of rent.— Act X of 

1859, s. 20, — Discretion of Court . — The enactment 

A TT» mi 
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INTEREST— continued. 

1. MISCELLANEOUS CASES— continued. 

Arrears of rent —continued. 

of section 20 of Act X of 1859, that arrears of rent, 
unless otherwise piovided by written agreement, shall 
be liable to interest at 12 per cent per annum, 
does not make it imperative on the Court to award 
interest in a decree for arrears of rent, hut the 
Court has a discretion m awarding interest in such a 
case. In an ordinary suit for rent, the question 
■whether the rent is fixed or variable is not involved. 
Beckwith v. Kishto Jeebun Buckshee 

[Marsht., 278 : 2 Hay, 288 

Kasheenath Rctf Chowbhry v, Mynubdeen 
Chowbhry . . . . 1 W. R., 154 

4, — Prolongation of 

rent suit by tenant. — In a suit for seven years* arrears 
of rent it appeared that the plaintiff had previously 
sued and been nonsuited, and that the tenant had 
protracted the proceedings. Meld that the Court 
ought to award interest on the arrears. Bamjeebttn 
Bose v Tripqqra * Dossee 

[Marsh., 396 : 2 Hay, 449 

5. Withholding 

rents — Where rents are withheld interest may he 
given, whether it is provided for m the pottah or not 
Labia Sheo Sahay Singh v. Kummorunissa Be- 
gum • . , *2 W. R., Act X, 68 

0. Dengal Act VI of 

1862,— Discretion of Cow-tf —Bengal Act VI of 
1862 did not alter or affect the discretionary power of 
the Court to award interest or costs in a decree for 
arrears of rent. ^ Bissonath Deb v Hureo Per- 
jshad Chowdhry . . 2 W. R., Act X, 88 

7. Agreed instal- 

ments of rent — 'Interest may be decreed with arrears 
of rent, but it should not he decreed upon instalments 
of lent as fiorn dates during the currency of the year, 
unless the parties had agreed that the rent should 
be paid by instalments at those dates Bharuth 
Chfnber Boy v. Bepin Beharee Chuceerbutty 

[9 W. R., 495 

3, - — - — — Pendency of suit 

for enhancement - — While a suit for enhancement of 
rent is pending, defendant is not liable for interest, 
inasmuch as his rent is undetermined , but attei the 
rent is determined he is liable to interest for all 
arrears from, and for all instalments after, that date. 
Rajmohun Neogee v. Antjnd Chunber Chow- 
DHRY .... 10 W. R., 166 

9. Discretion of 

Court — It is m the discretion of the Court to allow 
interest on arrears of rent. Sattyanand Ghosal v 
Zahie Sikdar . . . 6 B. Ii. R., Ap., 119 

Eabhika Prosunno Chunder v Urjoon Ma- 
jhee . . * . 20 W. R., 128 

i 1Q C • Enhancement of 

rent.— In a suit in which a decree is given for arreais 
of rent at an enhanced rate, interest is to be allowed 
not only from the date of the decree, but from the 


INTE REST — continued . 

1. MISCELLANEOUS CASES— continued. 

Arrears of vent— continued. 

time the rent became due. Ahbanqoblah r. Kajee 
Aetaboobbeen . . I, Ij. R„ 4 Calc., 594 

[3 C. L. R., 382 

1L — — Discretion of 

Court. — Every arrear of rent, unless it is otherwise 
provided by an agreement in writing, is liable to bear 
interest at 12 per cent, from the time when it, or 
each instalment of it, became due. The discretion 
which a Court has to refuse interest can only be exer- 
cised upon very clear grounds The meffe non-enforce- 
ment by a landlord, even for a senes of years, of his 
right to interest upon arrears of rent, does not amount 
to a waiver of such right. Johoory Labe v. Bub- 
lab Lall . . . I. L. R., 5 Calc., 102 

[4 C. Ii, R„ 349 

12. Dengal Act VIII 

of 1869, s, 21 — Pate of interest.— Under Bengal Act 
VIII of 1869, section 21, it is discretionary with the 
Judge to give interest at 12 per cent,, he is not 
obliged to award interest to that extent. Dhiraj 
Mahtar Chanb v. Debkumari I)ebi 

[7 B. L. R., Ap„ 26 

13. — Dengal Act 

VIII of 1869, s. 21. — Discretion of Court . — In suits 
for arrears of rent, a Couit of Justice is not bound m 
every instance to award interest at 12 per cent., the 
rate specified m Bengal Act VIII of 1869, section 21, 
but has disci etion either to disallow interest alto- 
gether, or to reduce the rate accoidmg to the circum- 
stances of each case Where a plaintiff sought to re- 
cover more than what was actually due, and it did not 
appear that defendant would have refused payment if 
the sum actually due had been demanded, the Court 
reduced the rate of interest to 6 per cent Eussee- 
bun v. Ashrtteoonnissa . . 23 W„ R., 483 

14. - ■ Erroneous dis- 

missal of suit by lower Appellate Court after a%- 
mission of sum due —A suit for arrears of rent at 
enhanced rates where plaintiff fails to adduce suffi- 
cient evidence to support his claim for enhancement 
should not be dismissed altogether if defendant ad- 
mits a certain sum to be due for the years m question, 
but should be decreed to the extent of the admission. 
In such a case, where the first Court had decreed rent 
at the rates admitted with some enhancement, anc^the 
lower Appellate Court seeing no grounds for en- 
hancement dismissed the suit, the High Court grant- 
ed the amount admitted with interest from the date 
of the first Court* s decree. AKASHBUTTY KooeR v. 
Hisera Bam Munbur . , . 24 W, R., 82 

15. — — Dengal Act VIII 

of 1869, s 21 — Where a pottah stipulates that, m case 
of default of punctual payment of rent, all arrears 
shall bear the customary and legal interest, 12 per 
cent per annum will be allowed m analogy to Bengal 
Act VIII of 1869, section 21 Anungo Mohtjn Deb 
B ox v. Muddun Mohun Mozoomdar 

[1 C. I». R., 147 
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1 MISCELLANEOUS CASES— continued. 

Arrears of rent — continued . 

16. Mesne profits . — 

Interest — Rent in kind. — Where rents were collected 
in kind instead of m money, and the Judge, m award- 
ing mesne profits, allowed a much laigei late of in- 
terest than was usually allowed on rents paid m 
money, — Held that he was wrong in so doing ,No 
difference m that respect should he made between 
rents paid m kind and those paid m money Rai- 
xisqbi Dasi v. Bonomali Chaean Maxti 

[1 B. L. R., S. N., 14 : 10 W . R., 209 

nt 

17, Award. — Power of Court to 

give interest. — A Court has no discretion to deal 
judicially with the merits of a case determined by 
arbitrators, but is bound to pass judgment according 
to their award. Accordingly it cannot decree inter- 
est which the arbitiators have not awaided Mohun 
Lai, Shaha v. Joy Nabain Shaha Chowdhry 

[23 W. R., 105 

18. — Bill of exchange.— Reduction 

Of interest as discount from bill of exchange.-*- In- 
terest according to rules published by Loan Com- 
pany , — It is not illegal to deduct interest m the shape 
of discount from the amount advanced on a bill of 
exchange, if such deduction be made with the full 
knowledge and consent of the borrower, and under 
such circumstances as would not lead to the infer- 
ence that unfair advantage was taken of the position 
of the borrower. The fact that a Loan Company, 
registered under the provisions of Act X of 1866, 
has published and caused to be registered rules re- 
garding the payment of interest on loans, does not 
bind a borrower to pay the interest as requn ed by 
those rules, unless he has contracted to do so Tip- 
pebah Loan Oeeice v Goub Chundeb Baeman 

[2 C. L. R., 349 

19, Bond . — Construction of bond . — 

Calculation of interest . — On the adjustment of an 
account of the principal and interest due on a bond, 
a karanamah or deed of agreement was entered into 
by the parties, m which, besides the original sum, a 
further sum for interest accrued thereon was declared 
due and agreed to he paid off by instalments before a 
given time. Payments were made at irregular pe- 
riods, which payments the bond-holder claimed to ap- 
propriate t<f keeping down the interest upon the whole 
sum composed of both the original principal sum as 
wefl as the sum mentioned in the karanamah as ac- 
crued thereon for interest. Held, upon the construc- 
tion of the instrument, that the principal sum alone 
carried interest, and that all payments made m pur- 
suance of the stipulations were to be applied in the 
first instance to satisfy such interest, the excess of 
the payments only being appropriated towards the 
liquidation of the puncipal sum due. Bamwndoss * 
Mooeeejea v. Omeish Chundee Rae 

[6 Moore’s L A., 289 

20. — Payments on bond 

— Mode of calculating interest. — Where payment was 
made upon a bond, the amount paid being less than 
the interest due, — Held , the payment ought to go to 
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1. MISCELLANEOUS CASES — continued. 

Bond — continued . 

reduce the amount of interest due, and the creditor in 
a suit upon the bond was entitled to a decree for the 
principal and balance of interest up to date of decree. 
Ltjchmeswab Singh v Lute Aui Khan 

[8 B. L. R., P. C., 110 

21. Compound interest.— Interest 

per nfensem — Inteiest at the late of one per cent 
per mensem, to he calculated at the end of each year, 
does not mean compound interest, so as to admit of 
interest being charged upon the note, but inteiest cal- 
culated per mensem but payable per annum Rajun- 
dee Nabain Rae v Bijai Govind Singh 

[2 Moore’s I A., 253 

22. Decree of Privy 

Council, Construction of — Order nunc pro tunc — 
On a question of construction of an ordei of Her 
Majesty m Council, the words “the plaintiff is to 
have judgment for his moiety with interest at the 
full legal rate, and the costs of 4be proceedings m 
the Court below/' were held as intended to give the 
plaintiff the moiety claimed by him of the sum which 
he alleged to he due for puncipal and aneais of 
interest (at 12 pei cent ) equal to the principal upon 
a certain kararnamah and bond, and to allow the 
interest from the date of the institution of the suit 
up to realisation Held , furthei, that in the account 
taken by the appellant as the foundation foi his pro- 
ceedings in execution he was not wan anted m making 
a lest at the date of the older of the Pnncipal 
Sudder Ameen dismissing the suit, and assuming that 
inteiest should xun upon the consolidated sum from 
that date, as m the absence of special directions it 
could not be presumed that the Appellate Court in- 
tended to make an order nunc pro tunc which would 
give compound interest from the date of the decree 
of the Couit of first instance Gobee Kissen Gos- 
samee v. Bbindabun Chunhee Sibcab 

[19 W. R., P. C., 41 

23. 1 Costs. — Costs not mentioned m 

decree — Held that the principle of the Full Bench 
ruling, Mosoodun Lall v. Phekaree Singh, P L R ,, 
Sup Vol , 602 6 W R , Mis , 109, is as much appli- 
cable to interest upon costs as it is to interest upon 
mesne profits not awarded by the deciee, and must be 
applied to all decrees passed, either before or after 
the date of that judgment Leelanund Singh v. 
Ram Naeain Singh . 15 W. R., 415 

24. Interest on costs 

where decree does not specially give it — Costs in the 
suit carry interest unless the contrary is distinctly 
stated m the decree Bhabut Chuneeb Sibcab t?, 
Goubee Paeshad Roy . 18 W. R*, 34 

Habadhun Sandyau v. Rash Monee Dassia 

[2 “W. R., Mis , 21 

25. ■ 1 • — " ■ . — Interest not men- 

tioned m decree — J execution of decree — Procedure . 

— The Court m executing a decree has no power to 
allow interest on costs when not mentioned m the 
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IHTEREST— continued 

1 . MISCELLANEOUS C&SES~ 6 OfiftJMt 0 & 
Coats— continued, 

decree. The proper ■corpse for obtaining such 
interest is to apply to the Court which passed the 
decree to amend it. Uhftttunnissa v. Mohan Lad 
Sttkaii . . . . 6 B. I*. R., Ap., 33 

Brojo Soonduree Debia v. Anund Moyee Debia 

[10 W. R., 302 

26. Interest not men- 

tioned m decree — Where the decree gives interest 
upon the principal sum recovered only, but not upon 
costs, the plaintiff: is not entitled to such interest. 
Ameeroonissa Khatoon v . Mahomed Moztjeeur 
Hossein Chowdhry . . . 18 W. R., 103 

27. - — Interest not men- 

tioned in decree, — Where a decree gives interest 
upon the principal sum recovered only, and no men- 
tion is made as to interest on costs, the successful 
party is not entitled to such interest Mahtab 
Chunder Bahadoor q Ram Laid Mooeerjee 

[I. Xi. R*, 3 Calc., 351 : 1 C. X>. R. s 158 

28. Interest not men- 

tioned %n decree. — Decree of Privy Council — Mesne 
profits. — In a suit to recover certain pioperty, the 
plaintiff obtained a decree for a portion thereof, hut 
on appeal the High Conit reversed the decree, and 
declared him entitled to the whole. On appeal to the 
Privy Council the decree was, that the decision of 
the High Court he M reversed with costs,” and the 
decree Of the first Court “affirmed with costs.” On 
this the first Court ordered the restitution of the 
property with wasilat, and also that the defend- 
ant should obtain interest on the costs both of the 
first Court and of the Privy Council 5 but he dis- 
allowed the costs of the High Court as not being ex- 
pressly awaided by the Privy Council decree Meld, 
the defendant was entitled to mesne piofits Interest 
on the costs of the Pi ivy Council should not he 
given, the deciee being silent on the point •, hut the 
costs of the first Court would cairy interest. The 
woids <€ with costs ” in the poition of the decree of 
the Privy Council affiiramg the decree of the first 
Court, mean the costs of the proceedings m the High 
Court. Gttrudas Rai v Stephens 

[13 B. R. R. s Ap, } 44 : 21 W. R., 195 

Bhoza Rughbur Singh v . Bhoza Raj Singh 

[3 NT. W„ 319 

29. — Execution of de- 

cree of Pnvtf Council — Costs of translation and 
printing. — Where, on appeal to the Privy Council, it 
was oideied that the decree of the High Court? he 
reversed with £276 12? 2 d costs, and that the 
decree of the Zilla Court be affirmed with costs m the 
Courts below, m execution of the decree it was held 
that 7 the decree-holder was entitled to the costs of 
translation and punting incurred by him for trans- 
mission of the iccord to the Pi 1 vy Council, and that 
he was entitled to interest upon those costs, hut not 
to interest upon the said £276 12s 2d Mahan Tha- 
kttr v. Loeez . , 9 B. Ii. R. 5 Ap., 22 

S. C. Mijddun Thakoqr v, Morrison 

[18 W. R., 253 
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Umattjb Fatima v. Azhtjr Ali 

[9 B. L«. R., Ap., 23, note 

S C. Oomatoob Fatima t Azhtjr Am 

[15 W. R., 358 

Asgur Ali v. Nogendro Chunder Ghose 

[23 W. R„ 463 

Saeoda Prasad Mttidice v. Lhohmipat Singh 
Dtjgar (where, however, Mareby, J , dissented 
from the practice) 

[9 B. L. R., Ap., 23, note : 18 W. R., 89 

30. - — Execution of de- 

cree of Dr ivy Council — Costs of translation and 
printing — Where an order of Council m England 
awarded costs incurred m this country, including 
charges for translation and printing, — Meld that the 
costs should carry interest at 6 per cent. NlH 
Madhub Doss v. Bissumbhtjr Doss 

[21 W. R., 411 

* v 

81. — * Pricy Council 

order awarding costs. — Execution of decree. — Act 
XXIII of 1861 , ss. 10 and 11. — Interest not given by 
decree — Where an order passed by Her Majesty in 
Council on repoit of the Judicial Committee awards 
costs, but is silent as to interest on the costs so 
awarded, it is not competent to the Court which 
has to execute the order to direct payment of the 
costs with mteiest. The principle of the decisions m 
cases arising under sections 10 and 11 of Act XXIII 
of 1861, which have established a similar rule of prac- 
tice in executing decrees passed by , the Courts m 
India, appioved. Interest not provided for in the 
order of the Pi ivy Council may, however, he allowed 
m execution wheie the paities have agreed to submit 
the matter to the discretion of the Court executing 
the order. Forester v Secretary or State 

[I. L. R., 3 Calc., 161 : X,. R., 4 I. A., 187 

Lekraj Roy v. Mahtab Chand . 21 W. R., 147 

32. * Calculation of 

interest — Set-off — -Where a plaintiff obtains a de- 
cree with costs and interest upon the costs, the 
defendant being declaied entitled to the set-off on 
account of costs, the mteiest should he calculated on 
the amount due to plaintiff after deduction of the set- 
off. Amanut v Bindhoo . 13 B„, 138 

33. — r* Interest on costs 

refunded — Intel est is awardable tin costs refunded 
on the level sal of a docice on which costs were re- 
covered Kedab Nath Pakrasee v Doya Moyek 
Debia . 20 W. R., 49 

34 . — Debt or law-suit purchased. 

• — Outstanding claim . — Where a debt or law-suit has 

been purchased, interest ought not to he given there- 
on for the whole period during which the purchaser 
allows the claim to he outstanding, nor necessarily on 
the whole debt when the purchase-money is very much 
below the amount of the principal. Unnod A SOON- 
DUREE DOjSSEE V. OODHUB NATH ROY 

[11 W*. E., 125 
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INT3DR 'ES'R— continued. 

1 MISCELLANEOUS CA SES — continued, 

35. Debtor and creditor. — Rower 

of Court to give interest on any sum overdue — Where 
a sum of money becomes due and payable at a speci- 
fied time, the Court may award interest m the shape 
of damages for such peiiod thereafter as the money 
remains unpaid. Tara Chand Biswas v Naear 
Ali Biswas . . , 1C.L. B., 236 

36. Suit on ionct — 

Offer to pay amount into Court . — In a suit on a 
bond, where it was shown that the obligor had offeied 
to pay the principal and interest into Court , — Held 
that he should be relieved from interest from the 
date of such offei Gudi Janakayya Garu v 
Garuda Reddi. Garuda Reddi v. Gudi Jana- 
kayya Garu ... 1 Mad., 124 

37. Right to interest 

* — Refusal to accept portion of sum due — A decree- 
holder is not bound to accept a sum tendeied to him 
in part satisfaction of his decree He is entitled to 
require payment of the principal and interest in full ; 
and the lefusal to receive a pait of what is due to him 
will not deprive him of his right to interest. Kun- 
hya Singh v Tooydun Singh . 7 W. B,, 20 

88. * — Relay in suing. 

creditor is not bound to bring Ins action to suit 

the convenience of the debtor, and may, where two 
paities aie jointly and severally liable on a bond as 
principal and surety, defer bunging his suit to the 
last moment the law allows, and he is not entitled to a 
less sum for interest if he does so Mahomed Ro- 
HEEMOODDEEN V. INDOOR CHUNDER JoWHUREE 

[12 W. R., 192 

t 

89. Reeree on mort 

gage. — Leave to pay at once to avoid high rate of 
interest . — In giving the plaintiff a decree on a mort- 
gage winch piovided interest at 24 per cent , it was 
directed that the defendants, m order to avoid the 
payment of further interest at that high rate, might 
be at liberty to pay the amount of the decree at once 
without waiting for the expiration of the usual six 
months. Moonzoorad Dowla v . Mehidi Begum 

[7 C. L. R., 206 
See Chotoolall v Milder . 7 C. I*. R., 267 

40. Principle of de- 

ducting payments on accountfof decree * — The rule as 
to making up an account of interest in mortgage 
eases, — viz , that when a payment is made it is to be 
deducted from the interest, and not from the princi- 
pal, — extended to the execution of ordinary deciees 
The balance of interest is never added to the princi- 
pal so as to pioduce compound interest Gooroo 
Dass Dutt v. Uma Churn Roy . 22 W. R., 525 

, 41. — — — - * Interest on sum 

wrongly credited . — The obligee of a bond for* R7,QOO 
gave the obligor an assignment of R5,319 on account 
of rent due to the latter by the former, and the ques- 
tion m special appeal being whether the item of R350 
paid on account of Government revenue had been 
twice credited as alleged by the obligor (appellant), 
the Court held that it had only once been credited 


I3STTEREST — continued 

1 MISCELLANEOUS CASES-— continued. 

Debtor and creditor — continued 

The respondent on cioss-appeal claimed interest on 
the R350 for six yeais and eight months at twelve 
per cent per annum, on the strength of a stipulation 
in the bond that, from a certain date, interest should 
accrue on the principal, hut the Couit disallowed the 
claim, on the giound that payment of intei est on the 
item paid as Government levenue was neither express- 
ly stimulated foi noi contemplated by the parties, and 
because it was open to the respondent to take measures 
to leahse the sum so paid instead of letting it lie 
over and double itself by interest Shibessurree 
Debia v. Ladly . # .17 W. B., 71 

42. Moi tq a gee m pos- 

session — Suit for redemption — The punciple of 
constiuction, that when a creditoi sues foi his princi- 
pal and mteiest (the latter bemg equal or more than 
equal at the time of the commencement of the suit to 
the principal) he is not debaired from charging sub- 
sequent interest foi the period dui mg which he is 
kept out of his money by his debtor’s resistance of 
the demand, is not applicable to a case m which a 
mortgagee m possession is not a paity suing for the 
money, but the party resisting by every means m Ins 
power a claim to ledemption and the final settlement 
of the account. Ajimut Ali Khan v Jowahir 
Singh . . . * 14 W. R., P. C., 17 

S. C. Azimut Ali Khan v Jowahir Singh 

[13 Moore’s I. A., 404 

43. Relay of decree- 

holder to take out execution — The fact of a decree- 
holder having delayed foi a consideiable time to take 
out execution of his deciec is no g?bund foi the Court 
lef using to allow him interest at the rate duected by 
such deciee, to be paid upon the puncipal sum re- 
covered, from the date of deciee until lpalisation. 
Bany Mad hob Trivadi v Ram Gobal Sircar 

[3 0. I*. R., 623 

44. Setting up ad- 

verse title — In a suit to recover title-deeds and 
other property, the defendant claimed a certain sum 
as being due to him, and in the plaint the plaintiff 
offered to pay the defendant all that was due up to 
that date, provided the deeds and property were 
given up The defendant, however, claimed a right 
to hold them under an adverse title Held that the 
defendant was only entitled to interest up to the date 
of the plaint, and not up to the date when the money 
due was actually paid Juggernath Dass v Brij- 

NATE DOSS 

[I. L. R„ 4 Calc., 322 . 3 C. L. R., 375 

45 . . Goods sold. — Suit for price of 

goods. — Interest before suit — Wheie there jvas no 
time fixed or agreed for payment of the price of goods 
bought, nor was any demand of price made accom- 
panied with an intimation that interest from the date 
of demand would be charged, — Held that interest 
could not by law be decreed for the period prior 
to the institution of the suit Palmer v Madhoo 
Persaud .... 2 Agra, 131 
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INTEREST— conti nued* 

1 MISCELLANEOUS CASES— continued. 

4 6. • Government promissory 

notes. — Interest on interest of Government gaper 
withheld — Interest may be claimed on the interest 
of Government promissory notes withheld by another. 
Tarucknath Mookerjee v. Goureechurn Mook- 
ERJEE . . . « • 3 W . R., 14:7 

47 , Insolvency proceedings.— 

JPower of High Court — Proceedings under Insol- 
vent Act ft Sf 12 Viet ,c 21 — Proceedings were^caken 
under the Insolvent Act, 11 & 12 Victoria, Cap 21, 
and the proceeds of ceitam goods claimed by the Offi- 
cial As signee paid by the Assignee into the Bank of 
Bengal In a suit bought in the High Court at 
Calcutta by A, against the Official Assignee claiming 
the proceeds of the goods paid into the Insolvent 
Court,— Held, on the Court making a decree m favour 
of the plaintiff:, that the High Court, being a Court of? 
law and equity, bad power to award interest on the 
amount as against the Official Assignee Miller v 
Barlow . . .14 Moore’s I. A,, 209 

43 , Mesne profits.— -Decree for 

mesne profits — Judgment-debt — According to the 
practice of the native Courts m Bombay, a sum found 
due for mesne profits was a judgment-debt and earned 
interest by its own force. On petition m the native 
Court after decree upon appeal m England, interest 
was awarded on the amount of mesne profits decreed, 
though not prayed for in the plaint, or given by tbe 
decrees m India or the order of affiimance m Eng- 
land. Kirkland v. Modee Pestonjee Khoor- 
shedjee . . .3 Moore’s I. A., 220 

49. Suit for mesne 

profits . — In a suit ^or mesne profits (not being a suit 
±oi land and its mesne profits) mtei est on mesne pro- 
fits) cannot be recovered. Chaktt Modan Tohana 
v, Dullabh Dwarka . . .9 Bom , 7 

50. — — — Interest previous 

to suit — Although interest as such cannot stiictly be 
allowed upon mesne profits previously to the institu- 
tion of the suit, the Court, in estimating what loss has 
been sustained by the plaintiff m being kept out of 
possession, may take into consideration that if be had 
received the rents year by year he would have been 
able to make use of the same, and may thus calculate 
the interest m the damages to be awarded Protap 
Chttnler Boeooah v Surno Moyee 

[14 W. R., 151 

51. Discretion of 

Cowt.— There being no rule of law obliging the 
Court to allow interest on mesne profits, it is a matter 
for the discretion of the Court upon considera- 
tion of the facts, whether to allow interest or not 
Kxshnanand v Kunwar Partab Narain Singh 

[I L. R„ 10 Calc., 792 : I* R„ U I. A., 88 

52. Calculation of 

interest — Interest on mesne profits may be allowed 
year by year during the period of dispossession 
Muneeram AcHAitJEif v Turungo . 7 W. R., 173 

63. — Interest withheld 

until date of decree, — Interest on a sum awarded for 


INTEREST — continued . 

1 . MISCELLANEOUS CASES— continued. 
Mesne profits — continued . 

mesne profits may pioperly be withheld until the date 
of the decree, since the amount is not ascertained 
before that time, Bengal Coal Company v. Da- 
reembah Dabea . Marsh., 105 : 1 Hay, 181 

Mobaruk Ali v. Boistub Churn Chowdhry 

[11 W. R., 25 

54. — -> Date of assess- 

ment of mesne profits — Although the common prac- 
tice is to make interest payable from the date on 
which the mesne profits are assessed, interest was 
given in a suit for mesne profits winch ought to 
have been paid by the defendants, but which plaintiffs 
had been made to pay, from the date when they * 
ought to have been paid by the defendants. SoKHBE 
Monee Debia v . Brijoraj Mookebjee 

[17 W. R,, 228 

55 , Eight to inter - 

est — The plaintiffs were held entitled to interest on 
mesne profits. XiIjleet Singh v* Ali Reza 

[8 W. R., 322 

56. * Act XXXII of 

1839*— Interest from institution of suit— By the 
law and practice in India, independently of the pro- 
visions of Act XXXII of 1839, a decree might award 
interest as of course on mesne profits from the date 
of the institution of the suit in which they were 
claimed Such intei est is not forbidden by the terms 
of the Act refeired to Hurropersatjb Roy v. 
Shamapersaud Roy 

[I, L. R., 3 Calc., 654: 1 C. L. R., 499 
Ii. R., 5 I. A., 31 

57 , . — Interest from 

commencement of suit — Interest on mesne profits 
may be allowed from the commencement of the suit 
at the annual rate allowed by the Court Hurro - 
persaud Roy v. Shamapersaud Roy, I. L. R,, 3 Calc., 
654 , followed. Mudtjn Mohun Singh v. Ram Dass 
Chtjckerbutty . . . 6 C. Ii. R,, 357 

58 , Jurisdiction of 

Court of Revenue — Act XVIII of 1873, s, 93, cl, (A). 
— Suit for profits — A Court of Revenue is competent, 
m a suit for profits, under section 93, clause (A), of 
Act XVIII of 1873, to award the interest claimed on 
such profits. Tota Ram v. Sher Singh® 

[I. Ii. R., 1 AIL, 261 

59 . * Interest up Ho 

decree .— Rate of interest . — Held, on the sum ascer- 
tained as the assets, less the collection charges, de- 
rived each year from the estate, interest at six per cent, 
per annum should be allowed, to be calculated on 
each year’s mesne profits up to the date of the de- 
cree of the lower Couit. Htjrrodtjrga Chowrheain 
v. Sharat Soondery Dabia 

[I. Xj. R., 4 Calc., 674 s8 0.Ii. R., 517 

gO. Mortgage . — Agreement to take 

profits of property under deed of usufructuary 
mortgage in lieu of interest . — Interest until posses- 
sion . — Where a deed of usufructuary mortgage p*b* 
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INTEREST — continued . 

1. MISCELLANEOUS CASES — continued. 

Mortgage — continued 

vided that the mortgagee should take the profits of 
the property moitgaged m lieu of interest, and was 
silent as to any interest should the mortgagee not ob- 
tain possession, it was held that the mortgagee, who 
had remained m possession of the property for the 
stipulated term, was not entitled to retain possession 
in order to recoup himself for the loss of interest ’du- 
ring the tune in which he did not obtain possession 
Dtrixi v. Bahadur . . . 7E W* 57 

61. — Payment into Court .—Pay- 

ment in satisfaction of decree . — When a payment is 
made into Court by a judgment-debtor m full satis- 
faction of the deciee, but which the Court accepted 
and retained as a payment on account, the judgment- 
creditor can have no right to claim interest upon the 
whole amount of his decree The Court executing 
the decree has a discretion m allowing interest which 
will not be interfered with in special appeal. Pa- 
BESNATH MUKHOPADHYA X KlSTO MoHUN SAHA 

[3 B. Xu R., Ap. f 105 : 12 W. R., 50 

62. — Interest on decre - 

'itfb' money m Courts — Whether interest on decretal 
money is payable up to the date that it was deposited 
ifi Court by the judgment-debtor, or up to the date 
on which the decree-holder applied to get it from the 
Court, will depend on whether the decree-holder had 
any notice of the money being so deposited to his 
credit. Kalee Dass Ghose v. Puran Koomaree 
Bibee 16 W. R., 304 

63. * — * — ■ Refusal to de- 

posit money m Court . — The defendant was invited, 
by an injunction issued upon him m another suit, to 
deposit m Court the money admittedly due under the 
bonds now sued upon, but having refused to do so, 
was held liable to pay intei est from the date of that 
inunction. Ram Dass Gossamee v. Prossunno 
Moyee Dos see . . .16 W. R„ 297 

64. — — Payment in 

satisfaction of decree . — Payment subject to objec- 
tion. — A judgment-debtor, who wants to be released 
from the claim of his creditor must pay the money 
covered by the decree into Court to the credit of the 
decree-holder unconditionally. If he chooses to make 
a protest,'* the creditor is not bound to take the 
money out subject to any liability which may arise as 
th£ consequence qf such protest. A. got a decree 
against B. for a sum of money the balance of an ac- 
count. P deposited the amount of the decree in 
Court, objecting that R9,000, part of that sum, 
should not be paid out to A., on the ground that he 
had appealed as to three items of the account which 
covered that amount The lower Court paid no at- 
tention to the objection, hut did not formally dis- 
allow it, and A. declined to take the R9,000 B >s 
appeal having been dismissed, A applied for the 
R9,000, and got it. He then applied for interest there- 
on during the time it had been deposited in Court, — 
Meld that he was entitled to it, for it was owing to 
B 3 s act that A. had been deprived of the money 


INTEREST — continued . 

1 . MISCELLANEOUS CASES — continued . 

Payment into Court —continued 

during the period for which he claimed interest, 
Rajendra Kishore Sing- v , Pershad Sen 

[2 C. Xu R., 183 

65. Principal and agent.-— Agent 

retaining money until required to pay. — Fraud — An 
agent retaining his principals money, whieh he has 
not bsen required to pay, should not ordinarily be 
required to pay interest , but if his conduct has been 
fraudulent, he should he charged with interest. 
Monohue Doss v. Situb Pershad 

[23 W. R., 325 

66. Profits of business. — Rate of 

interest on decree for profits of business — In the ab- 
sence of accounts or other evidence to show the pro- 
fits of business m a suit where a share of money re- 
pi esentmg the capital of the business was decreed to 
the plaintiff, interest was awarded at 12 per cent per. 
annum. Heerun v. Bibee Mariun 

* [14 W. R., 87 

67. Profits of watan. — Decree for 

arrears of profits of share m a watan — Where the 
plaintiff sued to establish a right to share in a watan 
and to recover a portion of the profits thereof for 
seven years, and obtained a decree for the arrears, it 
was held that there was no law by which interest on 
such arrears could he awarded also Gundo Anand- 
rav n. Krishnarav Govind . 4 Bom., A. C., 55 

68. — ■ Refund of excess payments. 

— Interest on refund of excess amount under deciee, 
— While a special appeal was priding the decree- 
holder took out execution, and realised a sum m satis- 
faction of his whole decree. The decree having been 
modified, and the amount decreed i educed, the judg- 
ment-debtor applied for a refund of the excess pay- 
ment, and this was awarded to him with interest. 
Meld that interest was rightly awarded Wooma 
SONDUREE BURMONIA V. GOOROO PERSHAD Roy 

[15 W. R., 74 

69. Suit for refund 

of excess rents — Where rent at an enhanced rate was 
decreed by the High Court m 1863, but the decree, as 
far as the enhanced rate was concerned, was revel sed 
by the Privy Council m 1873, and between the two 
dates other decrees at the enhanced rate had been oh- * 
tamed based on the oiigmal one of 1863, — Meld , m a 
suit for a refund of the excess rents, that, under the 
circumstances, no interest would be given. Kaii- 
CxTURN DuTT V. JOGBSH CHUNDER DUTT 

_ [2C.L.R.,354 

70. Enforcing pay- 

ment of rent after agreement to allow deduction . — 
Where a lessor who has agreed to deduct rents in 
case of his special appeal being unsuccessful, Compels 
payments of such rents notwithstanding a decree of 
the lower Court being against him, he must pay inter- 
est if the result of the litigation shows that he had no 
right to the money. Tabamonee Dassee v. Mack- 
intosh , . . „ . 9 W f R,, 272 
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1 . MISCELLANEOUS CASES —continued. 
Befond of excess payments— continued, 

71. * Refund of amount 

wrongly lemed m execution of decree — Civil Pro- 
cedure Code , ss* 244, 583, — Tlie Comt has power 
to award to a successful appellant interest upon an 
amount found on appeal to have been improperly le- 
vied in execution of a decree. Ayyavayyar v, Shast- 
ram Attar . . . I. L. R., 9 Mad., 506 

#> 

72. Costs —Reversal 

of decree — Refund of costs recovered by execution — 
Interest, — A successful appellant m an appeal to the 
High Court applied, in execution of his deciee, for a 
refund of a sum of nfoney which he had paid to the 
respondent, by way of costs with interest thereon, m 
execution of the lower Court's decree. He further 
applied for interest on the refund claimed, at the rate 
of f £6 per cent, per annum. The respondent objected 
to paying interest on the refund. Reid that the 
•appellant was entitled to the interest claimed on the 
refund of costs Forester v. The Secretary of State 
for India in Council^ L L. R ,3 Ca lc», 161 , referred 
to Bam Sahax v. Bank or Bengal 

[I. L. R., 8 AIL, 262 

73. Unliquidated damages.— 

Right to interest , — Interest should not he awarded on 
unliquidated damages - Fra mot Harmasot v. Com- 
missioner or Customs . 7 Bom., A. G., 89 

And see Chaku Mon an Is ana v. Bulla bh Dwarka 

[9 Bom , 7 

2. CASES UNDER ACT XXXII OF 1839. 

74 . r Act XXXII of 1839 .-Bond, 

— Interest not specified —Stat 3 Sf 4 William IV , 
c. 42, s 28 — By Act XXXII of 1839, extending the 
provisions of the Statute 3 &4 William IV, c. 
42, s. 28, to India, it was enacted “ That npon all 
debts or sums certain payable at a certain time, the 
Court before whom such debt or sums may be re- 
covered may, if it shall think fit, allow mteiest to the 
creditor, at a rate not exceeding the current rate of 
interest, from the time when such debts or sums cer- 
tain were payable, if such debts or sums be payable 
by virtue of some written instrument at a certain 
time." An instrument m the nature of, though not 
strictly, a bond, was executed in 1833, which provided 
for the liquidation of the amount therein specified by 
instalments, but no provision was made for the allow- 
ance of interest The condition for payment not 
having been pei formed, — Reid, m an action bi ought 
m 1849 to recover principal and mteiest upon tile 
bond, that the Act XXXII of 1839 was retrospective 
in its operation and authoiised the allowance of in- 
terest, although it was not provided for m the bond 
Bomm&rauze Bahadur v Rangasamy Mttdaly 
[6 Moore’s I. A., 232 

75. — * Rotice — Pre- 

vious suit between the parties — Where, m older to 
entitle the plaintiff to charge interest, a notice by law 
is requited to be served upon the defendant, the exist- 
ence of a previous litigation, upon the same subject- 


INTEREST— continued. 

2 . CASES UNDER ACT XXXII OF 1839— 
continued . 

Act XXXII of 1839— continued. 

matter is a sufficient notice. Moeokhurl Moolk 
Musseerud Dowla Syed Surdar Ally Kiian v. 
Mackintosh . . . 2 Hay, 123 

70. Effect of Act — 

Payments of revenue by one co-shai e? . — Act XXXII 
of 1839 provided that tbe Court may allow interest 
on sums of money payable by vntue of a written in- 
strument, at a certain time, or, “if payable other- 
wise, then from the time when demand of payment 
shall have been made m writing, so as*3uch demand 
shall give notice to the debtor that interest will be 
claimed ” Reid that the statute had not the effect 
of restraining the power of the Court to allow in- 
terest m other cases, in which interest was allowed 
before the Act. Therefore interest may he allowed 
on payments of revenue made by one co-sharer on 
behalf of others, notwithstanding no demand of in** 
terest may have been made before suit. Golam 
Ahmed Shah v, Behary Lal 

[Marsh., 239 : 1 Hay, 600 

77 . Interest prior 

suit, — Intel est cannot legally be awaided prior to 
suit m cases governed by the provisions of Ae£ 
XXXII of 1839. Abdool Kureem v Mea Jan 

[6 W. R., 288 

73 . Suit for contri- 

bution — Intel est may he allowed m a suit for con- 
tribution, although no demand for inteiest may have 
been made befoie suit Nullit Biswas v. Pro- 
sunno Moyee Dossee . 17 W. R., 179 

79 . - — Interest prior to 

suit — Demand — In the absence of a demand in 
wntmg interest up to the date of suit cannot be 
awarded on sums not payable under a wutten instru- 
ment of which the payment has been illegally delay- 
ed Kisara Rukkumma Rau v. Cripati Viyanna 
Dikshatulu . . . .1 Mad., 369 

30. Promissory note 

payable on demand, — In an action for the balance 
due on a promissory note payable on demand, the 
Court refused to allow interest, there being no proof 
of a demand m writing Bank or Hindustan, 
China, and Japan v, Wilson * 

[1 R. L». R., O. C., 41 

8 L r Interest f rom de- 

mand of payment, — In a suit to recover (with inter- 
est) money which had been advanced as part of the 
consideiation for the purchase of land under a con- 
tract which defendant broke, the Court, in decreeing 
the claim, awarded interest from the time when the 
demand of payment was made, i e,, from the date the 
suit was instituted. Patsahee Dojuin v, Hurdeo 
NarainSahoo . . . . 24 R* 457 

32. > Damage s , — 

Wrongful refusal to pay , — Interest is given under 
Act XXXII of 1839 by way of damages, on the 
1 ground that a debtor has wrongfully refused to pay ; 
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2. CASES UNDER ACT XXXII OF 1839— 
continued . 

Act XXXII of 1839 — continued . 

but where there is no hand to leceive payment, and 
to give a complete disehaige, there can be no wrong- 
ful refusal Rajnabain Bose v. Univeesab Lite 
Assueance Company 

[I. L. R., 7 Calc,, 594 : 10 C. Xi. R., 561 

* 

83. Wagering con- 

tract m opium — Discretion of Court — Act XXXII 
of 1839 (authorising the allowance of interest m 
certain cases) does not affect debts contingent m 
amount and t&ne of becoming due ; eg, a wager- 
ing contract for the payment of the excess over the 
average pi ice of opium at the next ensuing public 
sale. Quaere, — Whether the discretion of the Couit, 
in allowing or refusing to allow interest m cases 
within that Act, is liable to review or appeal Jug- 
' GOMOHTTN GHOSE V . MANICK ChUND 

[4 W. R., P. C., 8 : 7 Moore’s I. A., 263 

3 OMISSION TO STIPULATE FOR OR 
STIPULATED TIME HAS EXPIRED. 

(a) Suits. 

No rate of interest proved. 

A .. Discretion of Court — Where no rate of interest is 
proved, the rate is in the discretion of the Court 
After date of decree the Court rate is six per cent 
Gbbgoey v Dubsook Roy . . . Cor., 9 

85 . Rate of interest. — Intel est up 

to date of filing of plaint --Interest at the stipulat- 
ed rate should only be allowed up to the date of the 
filing of the plaint , afterwards at the Court rate of 
six per cent Andeeson v. Seeemtjnto. Andeeson 
v . Rajnabain Doss .... Cor., 3 

86. Interest before and after de- 

cree. — Suit for arrears of maintenance — A , on be- 
half of her infant son JB , contracted with C. that he 
should he allowed, for the maintenance of her daughter 
whom he was about to marry, land situate at X. that 
should yield annually R900 JB. after coming of age 
contracted at Y. to pay C. the annual allowance, and 
ratified the contract which had been made by his 
mother. Reid, m a suit for recovery of certain of 
the yearly payments, that the Court might decline to 
allow interest on the arrears found to be due prior to 
the commencement of the suit, there being no stipu- 
lation m the contract for interest, and might award 
interest on the amount decreed from the commence- 
ment of the suit to the date of the decree and in- 
terest upon the aggregate amount and upon the costs, 
from the date of the decree until payment. Kishen- 
kinetje Ghose v. Bobadakanth Roy 

[Marsh,, 533:2 Hay, 656 

87. - — * Discretion of 

Court . — Interest at the stipulated rate, no matter how 
usurious, will be awarded down to decree. The rate 
at which subsequent interest is to be awarded is en- 
tirely in the discretion of the Court. If a plaintiff 
has contracted to receive interest at twelve per cent, 
only that rate will be earned down to decree, hut 
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3 OMISSION TO STIPULATE FOR OR STI- 
PULATED TIME HAS EXPIRED — conti- 
nued. 

(a) Suits — continued. 

Interest before and after decree— continued, 
should he have contracted for a higher rate, six per 
cent only will be allowed. Dhuneut Singh Dogaee 
v. Golam Hadee . 2 Hyde, 106 : Cor,, 12 

88. * ■ — » ■ — Interest not men- 

tioned m decree —A plaintiff cannot recover moie 
than is clearly given to him by the deciee, either m 
express terms or by necessary inference Where the 
plaint prayed.for interest up to # the date of the suit, 
together with subsequent interest, and the decree 
purported to be an award m accoi dance with the 
prayer of the plaint, — Reid that the plaintiff was 
not entitled to interest subsequent to the date of the 
decree Peabhubanadho Pibbay v. Ponnttswamy 
Chetty 6 Mad., Ap., 1 

89. — Interest between date of 

filing of plaint and decvee,^-Date of making 
and date of satisfaction of decree. — The compensation 
due to a plaintiff for the delay which must ensue 
between the date when the plaint is filed and the 
date when the decree can be reasonably expected to 
he satisfied is, as a general rule, best and most simply 
estimated by a uniform rate- of interest upon the 
total amount decreed, reckoned from the date of the 
decree. Dooega Dutt Singh v . Bunwaeee Labe 
Sahoo 19 W. R. } 34 

90. Interest where no rate is 

agreed on after certain time. — Reasonable 
rate — Discretion of Court. — In ^ suit to reeovei a 
sum of money due on an agreement under the term 
of which interest for fifteen days only was payable 
at the rate of one rupee per diem, — Reid that, as no 
rate was agreed upon after the expiration of the fif- 
teen days, the Court had powei to fix a reasonable 
rate of interest subsequent to that time. In the 
MATTEB OE MOIZOODDY SHAIK , 14 W, R,, 460 

91 . Rate of interest after suit 

where rate before is stipulated.— Assessment 
of rate —The Sudder Court having reduced the rate 
of interest allowed by the Zillah Judge, before the 
commencement of the suit, from 12 per cent to 10 
per cent , the rate at which the account current be- 
tween the parties bore interest, it was held by the 
Privy Council that the same consideration should 
have detei mined the rate of interest to be allowed 
from the date of suit , and that the amount of this 
should also be calculated at 10 per cent per annum, 
MiBTUNJOY ChTJCEEBBUTTY V. COOHBANE 

[4 W. R., P. C., 1 : 10 Moore’s I. A„ 229 

92. Interest from decree to date 

of realisation.— Decree under s. 5$, Act XX of 
1866 — Interest from the date of decree to date of 
realisation cannot be awarded by a deciee under sec- 
tion 53, Act XX of 1866.* Mahcum Chunx> v. 
Mahtab 3 Agra, 318 

93. — Further interest 

ordered by Court under Act XXIII of 1861 , — When 
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INTEREST — continued. 

3, OMISSION* TO STIPULATE FOB OB STI. 
PULATED TIME HAS EXPIRE D—oonti. 
nued. 

(a) Sr ITS— continued. 

Interest from decree to date of realis- 
ation — continued, 

the Court orders further interest under Act XXIII 
of 1861, section 10, it is to he from the date of the 
decree to the date of the payment of the principal 
sum adjudged, and not for a limited period. Rama- 
swami Ayyan v. Aepavaiyan . . 1 Had., 211 

(5) Decrees. 

9 4. Decree not giving interest. 

— Decree for mesne profits — Interest on mesne pro- 
fits cannot he awarded for the period previous to the 
ascertainment where the decree does not give inter- 
est on mesne profits. Htteo Gobind Bhukut v. 
Dbgumbtfree Debia . . .9 W. R., 217 

95. — — Decree for mesne 

profits — Act XXiIIof 1861, s. 10. — Where a decree 
of the Privy Council ordered possession with mesne 
profits hut without interest, — Held that the decree 
did not interfere with the power of the Judge who 
executes it to award interest under section 10 of Act 
XXIII of 1861, on the aggregate sum adjudged, and 
costs from the date of decree to date of payment. 
Ahmed Reza v, Khujoobttnnissa 

[15 W. R., 469 

96. — Decree for mesne 

profits — Execution of decree. — Act XXIII of 1861 , 
s. 11 — When a decree is silent as to interest, the 
Court executing the decree has no power to award 
interest Act XXIII of 1861, section 11, refers only 
to questions of amount of interest or mesne profits 
which are left open and not determined by the decree. 
Mosoodun Dale v Bekaree Singh 

[B. B. R., Sup. Vol., 602 : 6 W. R., Mis., 109 
AbdUl Ali v Ashrijffan 

[7 B. L. R., Ap., SO, note : 14 W. R., 62 

JARDINE, SKINNER & Co., V , SffAMA SOONDEREE 

Debia . , . . .10 W, R., 60 

Joykissbn Bose v. Wise 

[W. R„ 1864, Mis., 37 
Bbchaeam Doss v , Beojonath Pal Chowdhry 

[9 W. R., 369 

97. — Power of Court 

executing decree , — When a decree does not provide 
for the payment of interest, it is not competent to 
the Court executing the decree to add to it by giving 
interest. Kttppa Attar v. Venkataramana At- 
tar 3 Mad., 421 

Lbelanand Singh v Jot Mungal Singh 

[15 W. R., 335 

Leelanand Singh v. Ram Narain Singh 

[15 W. R., 415 

Nytbo Kishobe Mojoomdar v . Aunttnd Mohun 
Mojoomhae . . . . 17 W, R., 19 


INTEREST — continued, 

3. OMISSION TO STIPULATE FOR OR STI- 
PULATED TIME HAS EXPIRED — conti- 
nued. 

(b) Deorees— continued* , 

Decree not giving interest— continued, 

Jew an Lall Mahatab v. Dooega Dutt Singh 

[20 W. R., 477 

JJahomed Yakoob v. Mahomed Zuhoorul Haq 

[22 W. R„ 533 

Enayet Ali c. Mahomed Zuhoorfl Haq 

[22 W. R., 534 

Contra , Ltjchmee Nabain v. Shhivasheo Singh 
[5 W:R.,Mis., 12 
where it was held that interest runs on sums 
decreed as a matter of course, unless a specific order 
is recorded to the contrary. 

This case must be considered, however* as now 
overruled. 

98. Interest allow- 

able by Court executing decree. — A Court executing 
a decree can award interest, from date of decree to 
date of payment, on the amount decreed to be paid 
by the judgment-debtor to the decree-holder, if 
Court which passed the decree made no order on that 
point. Beer Chundbr Joobeaj v Ram Coomar 
Dhur 6 W, R., Mis., 26 

99. — Court executing 

decree . — Where a decree ordering payment by instal- 
ments does not provide for the payment of interest, 
the Court executing it is hound to refuse giving in- 
terest upon objection being taken thereto, even 
though on particular occasions inteiest has been 
claimed and allowed Where interest is objected to 
in such a case, and the decree-holder is subjected to 
serious loss hy delay m satisfying his claim, he is en- 
titled to proceed at once against any property which 
may he liable under the decree to attachment and 
sale on default of payment of any of the instalments. 
Shrno Motee Dossee v. Kishen Koomaree 

[14 W . R„ 324 

100. Execution of 

decree. — Suit for damages — Where a decree is silent 
as to future interest, interest cannot he recovered by 
proceedings m execution of the decree, hut it may he 
recovered as damages hy a sepaiate suit. Seth 
Gokttl Das Gopal Das v. Murli 

[L B. R„ 3 Calc., 602 ; 2 O. L. R., 156 
L ; R., 5 I. A., 78 

NlLAMBUR SEIN V. PlTAMBtTR SHIN 

[5 W. R., Mis., 28 

101. * Verbal promise 

to pay interest — Execution of decree . — A judgment- 
debtor, in consideration of time being allowed him, 
promised in open Court, through his vakeel, to pay 
interest to his creditor, although the decree did not 
specifically award interest. Held, by the majority of 
the Court, tl\at the debtor was bound by that pro- 
mise, and that execution could issue as well for the 
sum decreed as for the interest promised. Sreesh- 
teedhur Shaba v, Woomeshnath Roy 

[5 W. R., Mis., 1 
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INTEREST — cont'i nued. 

3. OMISSION TO STIPULATE FOR OR STI- 
PULATED TIME HAS EXPIRED — conti- 
nued 

< (5) Decrees — continued. 

Decree not giving interest— continued, 

102. * Postponement of 

sale by consent on condition of payment of interest 
not decreed — Condition enforced — A judgmont- 
debtor haying applied to the Court to postpone the 
sale of his pioperty, so as to enable him to raise 
money by sale or mortgage to satisfy the decree, the 
creditor consented to the adjournment, on the debtor 
undei taking pay interest fiom the date of suit, 
which was not provided for by the deciee, and the 
Court by order postponed the sale accordingly. J Reid 
that, under the circumstances, it was to be mfened 
that the Court approved of and sanctioned the con- 
dition, and that the condition could be enforced m 
execution of the decree. Lakshmana v. Sukiya 
Bai I. L. R., 7 Mad., 400 

103. - Deere© not specifying 

rate of interest. — Where a decree did not specify 
the rate of interest, — Me Id that the Court ought not 

“^=bave allowed a higher than the usual Court rate, 
— namely, 12 per cent. Soobudra Bebee v, Sheo 
Ghurn Lall . . , . 7 W. R., 375 

104 . A decree direct- 

ed that from the original cause of action to date of 
suit, and from date of suit to date of decision, 
interest should be given at 12 per cent.; and fiom 
date of decision to date of liquidation, interest should 
be given without specifying the rate. The Judge 
gave 12 per cent fox this period, and an appeal from 
his order, on which it was contended that no rate 
being specified, no interest could be given, was dis- 
missed Lalun Mani v. Behari Lal Mookerjee 

[7 B. L. R., Ap., 30 

105. Although the 

decree in this case did not specify the late of interest 
before or after the decree, yet as it appeared that, in 
calculating the amount then due, the Court gave 
12 per cent., and that that was the usual rate, — Meld 
that the intention of the Court, when it passed the 
decree, was to give the same rate. Abdoolrah v. 
Reasut Hossein . . . 17 W. R., 414 

% * 

106. — Alteration of 

Tate of interest given by decree — Rate where no 
r&te is specified —Where a decree awaided a certain 
sum which was calculated m the schedule, plus costs 
and interest, the Court executing was held, to have 
committed an error m altering the amount somewhat 
by reducing the rate of interest during the pendency 
of the suit. The same Court was pronounced not to 
have done wrong in estimating the interest, the rate 
of which was not specified, at a rate which, under the 
circumstances of the case, it thought reasonable. 
Rughoonunbun Singh v Aroott . 19 W. R., 46 

107. Court rate — 

Where a decree was given for a certain amount with 
interest, the rate not being specified, the High Court 


INTEREST-co^towetf. 

3. OMISSION TO STIPULATE FOR OR STI- 
PULATED TIME HAS EXPIRED— conti- 
nued, 

(b) Decrees — continued 

Decree not specifying rate of interest — 

continued 

considered itself bound by the authorities to affirm an 
order made by the Court executing the decree, allow- 
ing thg Court rate usual at the time of the making 
of the decree. Madhub Lab Khan v, Noyan 
Ghose 6 C. Ii. R., 231 

108. •« — — Decree of Privy 

Council , Interest on. — Interest on costs — Where a 
decree of the Privy Council gives interest, hut does not 
clearly specify the rate, the Court should ascertain, 
if possible, from the other parts of the decree itself, 
or from other documents which may be read m con- 
junction with the decree, what rate was intended to 
be given Ameeroonnisa Khatoon v. Mahomed 
Mozaeeer Hossein . „ .18 W. R., 103 

(c) Contracts. 

109. Wagering contract.— Con- 

tract without stipulation as to interest ; — Mercantile 
usage — Act XXI of 1848 — Neither by the English 
nor the Hindu law, unless there he mercantile usage, 
can interest be imported into a contract which con- 
tains no stipulation to that effect In an action on con- 
tracts known as tajee mundee chitties— opium wager 
contracts (before the passing of Act XXI of 1848, 
which prohibited such gambling contracts) — the plain- 
tiff claimed interest on the sum recoveied. Meld 
that, as there was no stipulation a# to interest m the 
contract, or satisfactory evidence of mercantile usage 
at Calcutta to import interest into the contract, the 
interest claimed could not be allowed Juggomohun 
Ghose v. Kaisreechund . 9 Moore’s I. A„ 256 

See J Tj&GQMOH'UN Ghose v. Maniok Chunb 

[4 W. R., R. C.,8: 7 Moore’s I. A., 263 

110. .Contra ot rate of interest. 

— Power of Court to withhold interest. — When by 
the terns of a contract money is to hear interest, 
interest is as much payable by virtue of the contract 
a i the principal, and the Court has no power in such 
a case to withhold interest. B UNWARE E Labe 
Sahoo v. Moheshur Singh 

[Marsh., 544: 2 Hay, 644 

Kotoo v . Ko Pay Yah . . 6 W. R., 255 

111. Obligation of 

Court to award suck rate — A Court is bound to 
enforce an agreement between the parties as respects 
the amount of interest to he paid upon a bond, in- 
stead of limiting a claim for accumulated interest to 
a sum not exceeding the principal. Kabica Prosad 
Misser v, Gobind Chunder Sein 

[2 W. R., S. C. O. Ref, 1 

112. Act XXVIII of 

1855 , — Inequitable contracts — The provision con- 
tained in Act XXVIII of 1855, that any rate of m- 



( 3711 ) 


DIGEST OF CASES. 


(2712 ) 


INTEREST— continued. 

3, OMISSION TO STIPULATE FOR OR STI- 
PULATED TIME HAS EXPIRED — conti- 
nued. 

(<?) Contracts — continued . 

Contract rate of interest— continued. 

terest’ which the parties may have agreed upon shall 
he awaided m no way prevents the Courts m India 
which administer both law and equity from examining 
into the chaiacter of agreements between partly hold- 
ing relations to each other which enables one to take 
advantage of the other, and from declining to enforce 
such agreement when unfair and extortionate. ViNA- 
YAK SADASHIV VOZR 0. RAGHI 

* [4 Bom.; A. C., 202 

113 . — — Mate of interest 

q% bond up to decree. — Act XXVIII of 1855 , s 2 . — 
Civil Procedure Code , 1877, s 209 —The contract 
rate of interest must be allowed up to date of decree 
in accordance with Act XXVIII of 1855, section 2. 
The Civil Procedure Code, section 209, does not ex- 
pressly refer to suits m which interest has been 
contracted for, ancbdoes not repeal the former Act. 
Banlaru Swami Naidu 0 Atohayamma 

[I. L. R., 3 Mad., 125 

114. Setting aside 

transaction by guardian of minor — Intel est on loan 
— In setting aside an lkramamah and sale as being 
contrary to the interests of a minor and made by the 
guardian, a Hmdu lady, under circumstances which 
showed that she had been imposed upon, interest 
was allowed on a sum of R26,000 which had been 
actually advanced, at the contract rate of six per 
cent m lieu of five per cent, awarded by the Sudder 
Court, and in preference to the current Court rate of 
twelve per cent Lalla Bunseedhtjr v Bindeseree 
Dutt Singh . . 10 Moore’s I. A., 454 

115. Subsequent in- 

terest. — Wkeie a Civil Court awaids intei est under 
an admitted conti act, it is bound to awaid it at the 
stipulated rate up to the date of decree , but for any 
time after that date it has power to exercise its own 
discretion as to the rate of intei est to be awarded 
Bhugwan Doss v Tee ait Than Narain Deo 

[23 W. R., 309 

118. Interest after due date of 

bond. — Date of refusal of payment — In a suit 
upon a bond, when the genuineness of the bond and 
the defendant’s liability under it are clearly establish- 
ed, the plaintiff is entitled to interest from the time 
the defendant declined payment of the sum due upon 
the bond Gunga Bishun Tewarry v Roy 
Mokun Lall Mitter . W. R., 1864, 291 

117 - -■ — Discretion of 

Court — When a bond is silent as to any mtciest to 
be allowed after the due date of the bond, it is m the 
discretion of the Court to fix the amount of interest, 
if any, to be paid from the due date of the bond 
to the date of the commencement of suit Sitanath 
Bose v. Mathura Nath Roy 

[2 B. Li. R., Ap„ 10 : 11 W. R., 68 

Jqyram Gqssamee v. Nobin Cbunder Doss 

[25 W. R., 3] 8 


INTEREST — continued. 

3. OMISSION TO STIPULATE FOR OR STI- 
PULATED TIME HAS EXPIRED— co 
nued . 

(c) Contracts — continued , 

Interest after due date of bond -—continued. 

118. ■ ■' — Bond under s 52, 

Act XX of 1866 — When a bond under section 52, 
Act XX of 1866, is enforced on a decree, no interest 
is to be allowed on it, if the bond does not provide 
for interest after the date on which the debt was 
payable Kallooram Baboo 0 . Doorganath 
Taiookdar . . . . 10 W*. R., 175 

S' 

119. Interest after 

filing of plaint — Interest at rate stated m bond — 
Discretion of the Court. — Civil Procedure Code 
{Act XIV of 1882), s. 209. — Interest after date of 
suit is m the discretion of the Court, notwithstand- 
ing that a fixed rate of interest is mentioned as pay- 
able “up to realisation” m the bond sued upon. 
Mangniram Marwari 0. Dbowtal Roy 

[L Ii. R., 12 Calc., 569 

120 . Provision for 

interest between due date and date of enforcement , 
— Where a registered bond provided for payment^T 
interest between the date upon which the bond fell 
due and the date upon which enforcement was applied 
for, the bond was construed strictly against the 
debtor. Ram Dass Gossamre 0, Peosonomoye 
Dossee 16 W. R„ 297 

12L - Discretion of 

Court . — In a suit brought to recover the principal 
and intei est due upon a written security given for 
the payment of the pimcipal money cm a day speci- 
fied, with interest at a stipulated rate up to such day, 
the Court may, m its discretion, award interest on 
the principal sum from due date at such rate as it 
thinks fit, and is not bound to award such interest at 
the stipulated rate. The principle laid down in 
CooJce v. Fowler, L. JR ,7 PI, L ,27, followed Dben 
Doxal Lall v. Het Narayan Sing 

[I. I* R., 2 Calc., 41 

S. C. Deen Doyal Lall 0. Choa Singh 

[25 W. R., 189 

122, Failure of form* 

er suit on bond for want of jurisdiction — Whero 
m a previous suit on a bond, which suit was lost on 
account of want of jurisdiction, the plaintiff sued 
for a specific sum, and for interest fts from a certain 
date, he was declared, in a subsequent suit instituted 
by him on the same bond, entitled to interest on the 
bond only from the date from which he sued for it 
m the first suit, to the date of the piesent decree of 
the Judicial Committee. Narain Dabs 0 . Estate 
or the ex-King or Delhi 10 W. R,, P. C., 55 

S C. Lalla Narain Doss 0 Estate or Ex-King 
or Delhi . . 11 Moore’s I. A., 277 

123, — * Limitation in 

suit on bond , — On moitgage bonds, dated 1882, the 
Couit allowed mteicst only for six years, following 
Vital Mahde v. Datul Valad Muhammad Musen, 
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INTEREST — continued. 

3 OMISSION TO STIPULATE FOR OR STI- 
PULATED TIME HAS EXPIRED — conti- 
nued. 

(e) Contracts — -continued. 

Interest after due date of bond — continued 
6 Pom , A C , 90, and Narayan v Scrimp, 9 Bom , 
83 Narayan Deshpande v Rangubai 

[I. X. R., 5 Bom,, 127 

124. Mortgage-bond 

— Agreed rate of interest — In a suit on a mortgage- 
bond tbe plaintiffs are entitled to recover the agreed 
rate of interest without any deduction, Futtehma 
Begum v. Mohamed Ausur 

£1, Xj» R., 9 Calc,, 300 

125. — - — Measure of dam- 

ages . — A suit was brought m 1884, upon a hypothe- 
cation-bond executed m April 1875, m which the 
obligors agieed to repay the amount box rowed with 
interest at ffcl-8 per cent per mensem, m June of 
the same year. There was no provision as to payment 
of interest after due date. The bond specified cer- 
tain property as belongmg to the obligors and con- 
tained the following provision : — “ Our rights and 
property in the aforesaid taluka Rajapur shall re- 
gain pledged and hypothecated for this debt 99 In- 
terest was claimed m the suit at the rate of Rl-8 per 
cent, per mensem as well for the period after as for 
the period before the due date of the bond. Meld 
that, although cases might anse m which a jury or a 
Judge might refuse to give a plaintiff any interest, 

damages, post diem , at all, the circumstances 
would have to be of a very exceptional character, as, 
for example, where the interest contracted to be paid 
before due date was exorbitant and extortionate. 
Cooke v. Bowler, L . JR., 7 JBJ. L , 27, referred to JBJeld 
that, in determining the amount of damages, the ques- 
tion whether the plaintiff has unnecessarily delayed 
bringing his suit, and so allowed his claim to mount 
Up to a sum far m excess of the^prmcipal money ori- 
ginally advanced, may be taken into consideration as 
a reason for not making the original rate of interest 
the basis on which to assess such damages Juala 
Prasad v. Khuman Singh, I.L P , 2 All., 617, refer- 
red to. The principle upon which the obligee of the 
bond may recover interest after due date does not rest 
upon any implied contract by the obhgor to pay such 
interest, but proceeds upon the bieach of contract 
which has taken place by reason of the non-payment 
on due date, and the reasonable amount to which the 
obfigee is entitled* - for such breach. The decision of 
the question by what standard the damages should be 
measured must depend m each case upon its special 
circumstances. Bishen Dayab v Ud it Narain 

[I. X. R„ 8 All., 486 

128, Interest other- 

wise , than at contract rate. — Where a debtor by his 
bond stipulated to pay interest at 12 per cent, per 
annum up to the time fixed for payment, but the mo- 
ney remained unpaid for a long time, the High Court 
refused to interfere with the decree of the Lower 
Court awarding plaintiff interest at the rate stipulated 

tin 4-n f.Vtn f i rn n ■fi\ or! #ai m.\nfnont. nnrl ct. Inwpv Vft.fr* 


INTEREST — cont mued. 

3. OMISSION TO STIPULATE FOR OR STI 
PULATED TIME HAS EXPIRED — conti- 
nued. 

( c ) Contracts — continued , 

Interest after due date of bond — continued 

afterwards. Gossain Luchmee Narain Poorer v. 
Tekait Het Narain Singh . . 18 W. R., 322 

127. ” Power of Court 

to alter contract as regards interest — Pond payable 
by instalments — Civil Procedure Code (1859), s. 
194, (1877) s 210. — Neither Act VIII of 1859, sec- 
tion 194, nor*Act X of 1877, section 210, confers any 
authonty on the Courts to relieve a contracting party 
from such an expiess stipulation m a bond payable by 
instalments, as to the consequence of default m punc- 
tual payment of the instalments. A debt being pre- 
sently due, an agreement to pay it by instalments, 
with a stipulation, that on default the creditor may 
demand immediate payment of the whole balance due 
with interest, is not to be relieve^ against m equity. 
Such a stipulation is not in the nature of a penalty, 
inasmuch as its object is only to secure payment m a 
particular maimer. The defendant executed to the 
plaintiff a bond payable by instalments, and expressly 
stipulating for the payment of the whole amount on 
failure to pay any instalment on the day fixed. He 
paid the fust instalment, but made default in paying 
the second, which fell 1 due on the 3rd August 1878. 
On the 20th August plaintiff sued to recover the 
whole balance due on the bond. Defendant admitted 
the bond, but pleaded tendei of the amount of the 
second instalment soon after the due date, and piayed 
for payment by instalments without any interest. The 
first Couit passed a decree m the plaintiff’s favour 
for the amount claimed with costs, but ordered defend- 
ant to pay R100 and the costs at once, and the ba- 
lance by yearly instalments of R100 each, with inter- 
est at G per cent, till payment. The District Judge, 
on appeal, affirmed the decree, with a slight variation 
as to interest, which he directed the defendant to pay 
on overdue instalments only. JBJeld, by the High 
Court on second appeal, that neither of the lower 
Courts had jurisdiction, without the consent of the 
parties, to substitute, for the contract made by them, 
terms which the Court preferred. Ragho Govinb 
Paranjpe v. Dipchand . I. X. R., 4 Bom., 96 

128. — - Power of Court 

to alter rate of interest — Civil Procedure Code Act 
(1859), s. 194 — In exercise of the discretion given 
b£ section 194 of the Code of Civil Procedure (Act 
VIII of 1859), the Court of first instance in a suit 
on a mortgage-bond gave a decree to the plaintiff 
making the amount awarded payable by instal- 
ments, but gave no interest after the institution 
of the suit. The Appellate* Court amended the de- 
cree by awarding interest from the institution of the 
suit at six per cent, per annum, the rate originally 
contracted for being twenty-four per cent, per annum. 
JBJeld that, although the stipulated rate was properly 
awardable, the award of the lower rate was not ille- 
gal or beyond the competence of the Court below, 
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3 OMISSION TO STIPULATE FOR OR STI- 
PULATED TIME HAS EXPIRED — conti- 
med* 

(a) Contracts — continued* 

Interest after due date of bond— continued* 
with whose discretion the High Court will not inter- 
fere. Carvalho v. Nurbibi _ 

[I. Ii. R., 3 Bom, 202 

But see Jaeree Begum v. Ahmed Hossein^Khan 

[1 Agra, 270 


129. 


* JSocor bitant 


rate. — Discretion of Court to give or not the con- 
tract rate —When tfce rate of interest stipulated 
for in a bond is exorbitant, and there is no express 
understanding that the interest is to continue at the 
same rate after the expiration of the period fixed 
for repayment, a Court need not assume that the 
parties are bound by contract to that rate after such 
period. Mahomed Hossein «. T ' T [ ^ a ^ 00 ^® :E | 84 

330 ^ — Discretion of 


Court to give or not the contract rate.— Where a 
party borrowing money entered into a bond stipulat- 
ing to pay R24 per cent per annum as interest 
until the whole debt, principal and mteiest, was 
paid off: and if the whole was not paid within the 
time mentioned, that the bond should be enforced as 
a registered deed, — Held that the rate of mteiest 
was not a question of discretion, but must be paid at 
the rate stipulated. Reasut Hossbin u* J^munt 
Roy * . * * * 15 w. R., 396 


131. 


terest —Contract -ate — Penalty —Where a stipula- 
tion for compound interest is included m a contract, 
the compound interest is not a penalty but a matter 
of contract, and a Court enforcmg the contract in a 
decree should give the compound interest also 
Land Mortgage Bank qe India u Hadha 
Krishna Dutt . • • 25 W. R., 323 


JS2. — — Mortgage-bond. 

— Compound interest from co-sharer enforcing pre- 
emption— B stipulated m the instrument of mort- 
gage to pay the interest annually, and in case of 
default to pay compound interest The mortgage 
was afterwards foreclosed, and A , the moitgagee, sued 
for and obtained possession 5 , a co-sharer, sued for 
and was held entitled to pre-emption m respect of a 
share m the property Held, per StuART, C J., 
Spankie, J, and Straight, J, that, inasmuch as B 
would have been obliged to pay compound interest 
had he desired to redeem the mortgaged pioperty, A. 
was entitled to leceive from S. compound interest up 
to the date of foreclosure. Alu Prasad v. Sukhan 
[I. R„ 3 AIL, 610 


— Discretion of 

Court. — Reasonable rate of interest *—*(?, gave B a 
bond for the payment of certain money within a cer- 
tain time, with interest at the rate of 1| per cent per 
mensem, in which he agreed that, in case of default, 
the obligee "should be at liberty to recover the 
principal money and interest from his person and 


INTER ES^-contimed* 

3. OMISSION TO STIPULATE FOR OR STI- 
PULATED TIME HAS EXPIRED— conti* 
nued, 

(c) Contracts — continued . 


k _ ^ jyj 








property M and mortgaged "his four-anna share m 
mauza K until payment of the principal money 
and interest” Held that the bond contained an 
express contract for the payment of interest after 
due date at the rate of If per cent, per mensem, and 
that such contract was enforceable Semble, —That, 
where there is no express agreement fixing the rate of 
interest to be paid after the date a bond becomes due, 
an agreement to pay at the rate of interest agreed to 
be paid before snch date cannot be implied, but 
the Court must determine what would be a reason- 
able rate to allow. In such a case the rate agreed to 
be paid before such date may ordinarily be regarded 
as the rate to be allowed after such date, provided 
that the rate agreed to be paid before such date 
is not excessive. Baldeo Panday v, Gokul Bai 
[I. L. R., 1 All., 603 


£ 3 ^.. — — — Damages,— 

Held, * where a bond for the payment of certain^ 
money within a certain time did not contain any 
agreement fixing the rate of interest to be paid after 
the date it became due, that the question as to 
the amount of interest to be allowed after that da.t© 
should be treated as one of damages, and that, having 
regard to the length of time that had elapsed since 
the bond ran out (February 1870) to the date on 
which the suit thereon was instituted (26th Novem- 
ber 1878) interest at the rate of 8 annas per cent, 
per mensem was an equitable rate to allow after 
the date the bond became due. Held also, that but 
for the plaintiffs laches the rate agreed by the 
defendant to be paid under the bond (one rupee 
per cent, per mensem) was a reasonable basis on 
which to estimate the subsequent damages. JuALA 
Prasad t>. Khuman Singh . I. L* R*, 2 All., 617 

£gg. — — — — > Excessive in- 

terest — Upon a contract for the payment, on a day 
certain, of money borrowed with interest at a certain 
rate down to that day, a further contract for 
the continuance of the same rate of interest after 
that day until actual payment is not to be implied* 
When, therefore, the agreed rate of interest is exces- 
sive and extiaordmary, the Court will reduce the 
rate to a reasonable amount Nanchund Hansraj 
r. Bapu Rustambhai I. Xi.#R., 3 Bom., 1#1 

£ 3 @ # Covenant to pay 

at a certain rate — Obligation of Court to give sti- 
pulated mteiest— h\ a deed of mortgage, dated in 
July 1870, the mortgagors covenanted, among other 
things, as follows " That having repaid the prin- 
cipal amount in the course of three years we shall 
take back this bond, and we shall continue to pay 
annually interest on the said amount at the rate 
of Rl-2 per cent, per mensem j that should we in 
any year fail to pay the amount of interest, it shall, 
at the close of the year, be consolidated with the 
principal amount, and we shall pay compound inter- 
est at Rl-2 per cent, per mensem... ..that, in 
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IINTEREST — continued, 

8. OMISSION TO STIPULATE FOR OR STI- 
PULATED TIME HAS EXPIRED — conti- 
nued, 

(c) Contracts — continued. 

Interest after due date of bond — continued . 

the event of non-payment of the principal and inter- 
est on the expiration of the appointed time, the” 
mortgagee “ shall he at liberty to recover from us 
the whole amount due to him with interest by meins 
of a law-suit” Meld that the terms of the bond 
amounted to a covenant to pay interest at the 
stipulated rate after the period of three years, so 
long as the principal remained due ; that, the bond 
containing an express covenant for the payment of 
interest at that rate, the interest was not affected by 
the considerations of the reasonableness or otherwise 
of the rate , and that the mortgagee was therefore 
entitled to interest up to the date of the decree at the 
rate of Rl-2 per mensem Buldeo Panday v. Gofcal 
Rat, I L. R., 1 All , 603, referred to. Chhab Nath 
v. Ramta Prasad , . I. Ii. R., 7 All., 333 

4. STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTHERWISE. 

137 . Stipulation for increased 

interest . — Act XXVIII of 1855, s, 2 — Penalty 
— Section 2 of Act XXVIII of 1855 is the law- 
applicable to suits on contracts whereby interest is 
recoverable, and it applies to such contracts indis- 
criminately of the creed of the contracting parties. 
Where it was stipulated m a bond that, on default 
of the payment of the principal amount together 
with interest at the rate of If per cent per mensem 
within a certain period, interest should be payable at 
the rate of per cent per mensem from the date of 
the execution of the bond, and that, on default of 
payment of such interest at the end of any six months, 
compound interest should be payable at the rate of 
12| per cent per mensem, the Couit, treating the 
rate of interest agreed to be paid on default as in- 
tended as a penalty, came to the conclusion that the 
rate was so high that it would not he equitable to 
enforce the penalty, and therefore decreed the prin- 
cipal amount claimed with interest at the rate of If 
per cent, per mensem. Laohman Sing-h v. Pirbhu 
Lael . . . . . 6 3N.W^358 

138. — * Default in pay- 

ment,— Act XXVIII of 1855. — Penalty . — Where a 
promissory note stipulated that, in default of pay- 
ment of principal within three months after date, 
interest should run at the rate of 75 per cent per 
annum, the increased rate was held to he a penalty 
and relieved against on payment of interest at 9 per 
cent, per annum notwithstanding Act XXVIII of 
1855 Motoji Ratnaji v. Musen, 6 Bom., A . C,, 8, 
followed; and Arulu Mastry v. Wahuthu, 2 Mad , 
205 , and Brojo Kissore Roy v. Madhub, 17 W R,, 
873, dissented from, Pava Nag-aji v. Govind 
Ramji . . . . .10 Boro., 382 

139. Usury. — Act 

XXVIII of 1855, s. 2 — Liquidated damages.— The 
plaintiff advanced money to the defendants on an 


INTTEREST—con^^w^d. 

4 STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTH ERWISE — continued. 

Stipulation for increased interest — con- 
tinued. 

lkrar, by which it was agreed that he was to allpw 
them to draw on him to the extent of R20,000 within 
three years, the plaintiff to repay himself by having 
an ljara of the defendants* share m certain property 
which his loan was to aid them in recovermg. A 
4-ann& share of the profits, after deducting Govern- 
ment revenue and expenses, was to go m payment of 
interest on the money lent , half of the remaining 
three-fourths to go towards payment of the principal, 
and the othes half to the defendants. If, at the end 
of the term, any balance remained due to the plaint- 
iff, the defen da nts were to pay it with interest at 18 
per cent. If the defendants failed to give the ijara, 
they agreed to pay the amount borrowed with mteiest 
at per cent per mensem. The plaintiff advanced 
the money and obtained a receipt therefor from the 
defendants. The defendants failed in giving the 
plaintiff the ijara. In a suit brought to recover the 
sum lent by the plaintiff with interest, the first Court 
gave a decree for the plaintiff for the sum claimed, 
with interest at the higher rate stipulated for in the 
ikrar, viz., 75 per cent. On appeal by the defendants 
to the High Court the contention was raised that the 
rate of interest amounted to^a penalty which the 
Court would not enforce, and that the contract was 
unreasonable and oppressive m character The 
Judges differed m opinion, Birch, J , holding that the 
contract was inequitable and oppressive, and that, 
“notwithstanding the repeal of the usury laws by Act 
XXVIII of 1855, the Couit was not hound to decree 
interest at the rate stipulated for by the parties ; and 
Market, J. (whose opinion prevailed), being of 
opinion that since the passing of Act XXVIII of 1855, 
there was no legal restriction on the rate of interest ; 
that the stipulation for interest at 75 per cent, was 
not a penalty, but an alternative stipulation for in- 
terest at a higher rate on the happening of events 
under which the lender incurred a greater risk, and 
that the contract should he enforced. Meld (on ap- 
peal under clause 15 of the Letters Patent), that the 
stipulation in the ikrar for interest at 75 per cent, 
was not hi the nature of a penalty, nor was it an 
alternative stipulation ; it was an estimate hy the 
parties of the damages to which the plaintiff would 
be entitled m the event of a breach of the contract by 
the defendants in not giving the ijara. Omda 
Khanum v. Beojendbo Coomar Rot Chowdhry 
[12 B. B. R., 451: 20 W, R„31 7 

And on appeal Zebonnissa v. Brojendko 
Cootcar Rot Chowdhrt . . 21 W. R., 352 

Grish Chtjneee G¥ha v , Goers, ChtjndEr Dass 

[12 C. 3j, R., 161 

» 

X4D. ■ ■ ■ ■ - ■ ■ — Penalty — Liqui- 

dated "damages. — Defendant agreed to supply 100 
kautlams of jaggery hy a specified rate at R4& per 
kautlam, and received R1Q0„ advance. Defendant 
further agreed that in default he would pay interest 
at one per cent, per mensem, and nafa at R7 per 
kautl am . No delivery was made by defendant, la 
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INTEREST— continued, 

4. STIPULATIONS AMOUNTING TO PENAL- 
TIES OK- OTHERWISE — continued 

Stipulation for increased interest— con- 
turned* 

a suit by the plaintiff to recover R7 per kautlam and 
the interest,— held that the amount sued for was in 
the nature of liquidated damages which plaintiff had 
a legal right to enforce, and not a penalty against 
which the Court would lelieve. The doctnne^of the 
English and Roman law upon the subject of penalties 
and liquidated damages examined. Adanky Rama- 
CHANDBA Row V . InDTJKTJBX ABPAIABAJIT GaEU 

[2 Mad., 451 

* 

141. Condition for 

f ay went m nature of interest on mortgage — Unrea- 
sonable condition, — Penalty. — A mortgage-deed con- 
tained a condition, that if the principal were not re- 
paid by a certain day tbe mortgage should only be 
redeemed by payment of one mura of rice for each 
rupee of tbe mortgage-money The mortgagee was 
in possession under a prior lladarawara mortgage, 
and rice rose m. thff market. Meld that the condition 
was unreasonable, and such as should not be enforced 
m equity. Mailaeaya v. Sttbbaeaya Bhut 

[1 Mad., 81 

142. Penalty — A bond 

stipulated for payment of principal and intei est at 
one per cent, per mensem withm six months from the 
date of the bond, and in default that the rate of 
interest should he raised to six and a quarter per cent, 
per mensem. Meld that the higher rate of intei est 
was not in the nature of a penalty, and that the 
plaintiff had a right to enforce payment thereof. 
Aeulu Mastey C Wakuthu Chinnayen 

[2 Mad,, 205 

143. Promissory note 

fag able by instalments — Penalty — Where a promis- 
sory note payable by instalments stipulated for in- 
terest at two pei eefit. per mensem, and in 
default of punctual payment, that interest be charged 
at one anna pei rupee per mensem from the date of 
the note, it was held that this increased rate of in- 
terest was a penalty which might be relieved from on 
payment of the lower rate, Rasaji bin Daviaji v 
Sayana bin Sagdtj . . 6 Bom., A. C., 7 

Motoji bin Ratnaji ©. Husen 

[6 Bom., A. C., 8 

144. — Penalty — A 

promissory note, payable two months after date, given 
foi money lent and interest m advance at the rate^of 
12 £ per cent per mensen, contained an agreement 
to continue to pay that talc of intei o&t afici the due 
date if the money was not thou lepaid Meld that 
the high rate of intei est so agieed to bo paid did not 
constitute a penalty against u lucb the Courts would 
relieve. Hakma Manji v Meman Ayab Ha ji 

[7 Bom., O. C., 19 

145. — * Instalments — - 

Penalty — liquidated damages — A. executed an in- 
stalment-bond for m,000 in favour of B , m which he 
stipulated that from the year 1271 (1864) to 1275 


I N TEREST— - co nt i nued 

4. STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTHERWISE— continued. 

Stipulation for increased interest— con- 
tinued, 

(1868), both inclusive, -R200 should be paid m the 
month of Jaishta (May 13th to June I2tli) m each year, 
and that “ in the event of any instalment being then 
due, all the remaining instalments should be deemed 
lapsed, and* the principal should be paid with interest 
at tbe rate of 10 per cent, pei mensem, from tbe 
date of the instalment-bond ” Tbe first instalment, 
which fell due on the last day of Jaishta 1271 (12th 
June 1864), was paid only on the 13th Palgun of 
the same year (13th February 1866), other instal- 
ments were paid m Jaishta 1272, 1273 (1865, 1866). 

B. accepted payment of these instalments as part of 
payment of the principal sum due to him, and never 
made any dtmand for interest under the terms of the 
bond The further instalments due in Jaishta 1274 
and 1275 (May 13th to Juno 12th 1867 and 1868), 
weie never paid On 13th Kartic 1275 (30th 
October 1868), B. sold the bond and all bis interest 
thereunder to C for R800 On 2nd Jaishta 1276 
(14th May 1868), C brought a suit against A . for 
the whole amount of the bond with intei est thereon^ 
at 10 per cent, per mensem, from the date thereof 
till the date of suit— namely, R6,099, less the amount 
R600, which had been realised by B in the thiee 
instalments for 1271, 1272, and 1273 (1864, 1865, 
and 1866). The Judge awarded him only the amounts 
of the unpaid instalments for 1274 and 1275 (1867 
and 1868), namely, R400, with interest from the 
date of the instalments till date of suit at one per 
cent, per mensem, in all R488 odd, proportionate 
costs and interest on all at one per cent per mensem 
till date of realisation On appeal to the High 
Court by C., held that the clause m the bond relied on 
was a mere penalty clause. The original obligee of 
tbe bond having waived tbe exaction of any penalty, 

C was not entitled to more than the Judge had 
awarded him Boley Bobby v. Sideswar Rao 
Baboo Roy Ktjr 

[4 B. L. R., Ap., 92 : 14 W. R., 437, note 

146. • Bond fay able by 

instalments — "Penalty — Usury — Liquidated dam- 
ages. — The defendant executed a bond m favour of the 
plaintiff, by which he agreed to pay "interest at 8 
annas per cent , month after month, and to repay the 
principal money within the period ol three years 9 * It 
was fuither stipulated m the bond that, " should I 
fail to pay the principal and interest as agreed upon, 

I shall pay intei est at 4 per cent pei mensem from the 
date of this bond to that of liquidation ” The defend- 
ant made default in payment. Meld, m a suit brought 
on the bond, that the stipulation m the bond for the 
payment of interest at 4 per cent per mensem was 
m the nature of a penalty, and the plaintiff was only 
entitled to recover interest at a reasonable rate. In 
this case I per cent, per mensem was given. Hi* 
ohook Nath Panday v Ram Lochun Singh 

[H B. Ii. R., 135 : 19 W. R., 271 

Huebeenaih Doss v Kabee Pershad Roy 

[22 W, R., 474 
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INTEREST — cont i nued. 

4. STIPULATIONS AMOUNTING TO PENAL- 

TIES OR OTHERWISE — continued . 

Stipulation for increased interest— con- 

tinued. 

147. Penalty. — The 

plaintiff lent the defendant R700 on an agreement 
that it should be repaid with interest at 8 am*as a 
month, by instalments, if not repaid m four years 
the interest to be paid on the sum advanced was to be at 
1 per cent a month. In a suit after the four years 
had elapsed to recover the loan with interest, the 
Courts below&eld that the stipulation as to the higher 
percentage was a penalty, and refused to give interest 
at that rate On special appeal the High Court re- 
versed their decisions and allowed interest at 1 per 
cent, per mensem. Peetambur Chatterjee 
Kaleeohubn Rot * 

[11 B. Xi. R., 137, note : 14 W, R., 430 

148. Penal ty . — 

Wheie interest at R2-8 per month was stipulated 
for m a bond, and it was objected in a suit on the 
bond that the rate was exorbitant, it was held, the 
Court was justified in giving interest at that rate up 
to date of decree, that being the agreement between 
<the parties at the time of making the contract. After 
decree, 12 per cent, per annum was given. Rash- 
ESSUB SURMAH « KAliEEKANATH SUEMAH 

[11 B. I», R., 138, note : 11 W. R„ 455 

149. — Penalty. — In a 

bond executed by the defendant in favour of the 
plaintiff it was stipulated that a loan should bear in- 
terest at Rl-8 per mensem for three months, when 
the principal and inteiest were to be repaid, and in 
the event of its not being then repaid, an enhanced 
rate of interest at 5 per cent per mensem should be 
payable from the date of the execution of the bond 
to payment A decree was given m a suit on the 
bond m accordance with the terms thereof, and on 
appeal to the High Court on the ground that the 
stipulation for interest at 5 per cent per mensem 
was a penalty, and would not be enforced, the Court 
dismissed the appeal with costs. Sokodea Bibee v . 
Deendyae Lab . . 11 B. Ii. R., 138, note 

150. — ■ Penalty .— -A 

bond stipulated that the loan secured thereby should 
be payable m five months with interest at 2 per cent, 
par month, and if not then repaid, interest at 5 per 
cent, per month should be charged. In a suit on the 
bond m default being made m payment, the defend- 
ant pleaded that the higher rate of interest stipu- 
lated for in the bond could not be enforced as being 
contrary to Hindu law, and m the nature of a 
penalty. Held that the Court was bound to give 
effect to the contract entered into by the parties, and 
would not therefore look on the higher rate of inter- 
est as a penalty, Brojoehshobe Rot v . Madhttb 
Persab Misseb 

[12 B. I,. R., 456, note : 17 W. R., 373 

Iff THE MATTER OF NOBO COOBTAE BOSE 

[12 B. 1 m , R., 457, note : 17 W. R„ 431 


INTEREST — continued 

4. STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTHERWISE — continued 

Stipulation for increased interest— con- 
tinued. 

151. Penally — A 

kabuhat contained a clause that “ m default of a 
kist, that is, failing to pay the malguzan on the day 
fixed for (paying) instalments, I shall pay the zemin- 
dar's* malguzan with half as much again" In a 
suit for arrears of rent due under the kabuliat, — Held 
that the stipulation to pay half as much again, 1 e , 
interest at 50 per cent , was 111 the natuie of a penalty 
which the Qouit would not enforce, and mteiest was 
given at the oidmary rate ^Htjrbtilbubii Nabaih 
SlNG-H V GENOA MAHARAJ 

[12 B. It. R , 473, note: 20 W. R., 257 

X5S. — Penaltif — Sti- 

pulation for higher iate of interest on default m 
payment. — Where a bond stipulated f 01 a higher iate 
of interest m the event of the money not being paid 
at the appointed time, the stipulation was held to be 
not of the natuie of a penalty but of liquidated 
damages, for it provided not an unvarying lump sum, 
but a sum increasing with the time dui mg which 
the obligee was kept out of his money, and was theie- 
fore veiy appropriate as a measure of the proper 
compensation. Even when a stipulation is intended 
to operate as a penalty, it is incumbent on the Court 
to consider what amount of money would pioperly 
measure the damages consequent on the default 
Boobakee Labb v. Rabha Singh 22 W. R., 223 

153, Penalty.— 

Stipulation for higher rate on default m payment 
of mortgage-bond — Power of sale under mortgage — 
Defendant entered into a bond agreeing to pay a 
specified rate of interest in instalments on a sum 
boirowed, and to repay the principal m twelve years ; 
the obligee not being bound to accept payment earlier. 
A zemmdari was mortgaged as secuiity, and it was 
provided that if any obstacles were caused by the 
defendant m respect of any of the conditions of the 
bond, the mortgagee would be competent, after two 
months’ notice, to sell the property, or portions 
thereof, and pay himself the principal and the interest 
thereon for the unexpired portion of the twelve years. 

A portion of the interest having come into airear, 
plaintiff gave notice of sale , but defendant disputed 
his right, to sell on the alleged ground as not being 
an “ obstruction " within the bond. The parties not 
being able to come to a final agreement as to the condi- 
tions of sale, plaintiff brought this suit claiming the 
full amount of the mortgage-money with interest 
for twelve years He obtained a deoiee, which was 
modified by the High Court, which gave him principal 
and interest at the stipulated rate Held fjjiat the 
clause relating to sale was m the nature oi a penalty, 
and plaintiff was not entitled to enforce it only upon 
default m the payment of interest Held that the 
suit was not maintainable, either as an action tor 
damages for the amount which plaintiff could have 
obtained by the sale, or on the bond itself V enca- 
TAYARADA lYENGAB V . VENCATA LtJCHMAMAB 

[23 W, R., F. C„ 91 

zt Q 0. 
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INTEREST*- -continued, 

4. STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTHERWISE — continued. 

Stipulation for increased interest— cow- 

ttnued . 

154, — ■ ■ — Penalty — JR ate 

of damages. — Where, interpreting a contract regard- 
ing the payment of interest, a Court held that the 
rate of interest stipulated to be paid in default of 
the punctual payment of the agreed interest mtfst he 
regarded as a penal rate, it should have gone on to 
determine what reasonable damages within the stipu- 
lated rate the plaintiff was entitled to for the delay. 
Under the terms of a hpnd, dated the 18th of August 
1870, the principal sum was re-payahle on demand, 
together with interest at the rate of 16! per cent, 
per annum (which was payable at the end of every 
four months), and in default of punctual payment of 
the agreed interest, it was repayable with interest at 
the rate of 36 per cent per annum. Two instal- 
ments of interest at the rate agreed upon “Were paid 
and then default was made. The suit was instituted 
on the 1st of September 1873, mteiest from the 
date of the bond to the date of suit at the rate of 
3 per cent, per mensem being claimed subject to the 
deduction of the interest paid Regarding the rate 
of interest stipulated m default as a penal rate, the 
Court, seeing that the r debt was secured by a mort- 
gage of property, and that the rate of interest ordi- 
narily payable was somewhat high, considered it 
sufficient to award the plaintiff 20 per cent per 
annum, to commence from the expiry of eight months 
from the date of the bond. Bihaei Lae v. Juki 

[7 N. W., 108 

155. r Promissory 

note — Stipulation to pay interest at high rate on 
default m payment of note. — Penalty . — Contract 
Act , s. 74. — The defendant and one T> , on the 6th 
Apiil 1875, gave to the plaintiff, a money-lender, a 
promissory note, by which they jointly and severally 
piomised to pay the plaintiff on the 6th September 
R400 "for value received m cash m hand paid on 
signing and delivering this bond, should we neglect 
or fail to pay this amount on due date, then only 
shall it carry interest fiom and on due date to date 
of payment at the defaulting rate of 10 per cent, 
per mensem.” At the date of the note, the defend- 
ant and JD were m the plaintiff's debt in respect of 
other promissory notes, and a sum of R10Q was de- 
ducted from the amount of the note of the 6th April, 
m respect of one of these which was given up and m 
respect of interest on thiee others. A farther sum 
of R125 was deducted as interest m advance for 
the five months previous to the due date of the note, 
and the balance (R175) was paid by cheque to D. 
JO. died before the note became due. In a suit brought 
to recover R400 principal, and R400 interest, 
on the promissory note, on default being made in 
payment, — Held, this was not a case m which a cer- 
tain sum was agreed to bo paid on a breach of con- 
tract, and theiefore section 74 of the Contract Act 
did not apply. The stipulation to pay interest at the 
“ defaulting rate” was not m the nature of a penalty 
Meld also, that, looking at the nature of the trans- 
action, the note contained a false statement of the 


INTEREST— continued. 

4. STIPULATIONS AMOUNTING TO PENAL- 
TIES OR OTHERWISE — continued. 

Stipulation for increased interest— 

tinued. 

consideration, which amounted only to R275; and 
there being nothing to show that the defendant un- 
derstood the real nature of the transaction, the rate 
of interest being exorbitant, and the consideration 
inadequate, the transaction was not one which ought 
to be enforced by a Court of Equity. Mackintosh 
i). Hunt , . . I. Xi. R., 2 Calc?., 202 

See Mackintosh q Wingbove 

[I. X*. R., 4 Calc., 137 :2C.L. R., 433 

158. Compound in- 

terest. — Penalty. — Meld that a stipulation in a bond 
that the interest on the principal sum lent should be 
paid six-monthly, and, if not paid, should be added 
to the principal and bear interest at the same rate 
was not one of a penal nature. Tejpad v. Kbsei 
Singh .... I. L. R., 2 AIL, 821 

157. — — Compound in- 

terest — JO. gave M. a bond for the payment of cer- 
tain moneys on a certain date and for the payment of 
interest on such moneys at Rl-12 per cent, per men- 
sem, stipulating to pay the interest six-monthly, and 
in default " to pay compound interest in future/' 
Meld (i) that the .stipulation to pay compound in- 
terest could not be regaided as a penal one, and (ii) 
that the bond contained an agreement to pay interest 
after the due date at the rate payable before that 
date, and that if it had been otherwise, the obligee 
was entitled to interest after that date at that rate, 
such rate not being unreasonable Mathuba Peas ad 
v Dubjan Singh . . I. L. R,, 2 AIL, 039 

158. Migh rate of 

interest — Penalty.-— The obligors of a bond agreed 
to pay the principal amount by instalments without 
interest, and in case of default to pay interest at the 
rate of R3-2 per cent per mensem, arid hypothe- 
cated immoveable property as security for the pay- 
ment of the bond-debt, sufficient for the discharge of 
the debt, and furnished a surety. Meld, by Stuabt, 
C. J, m a suit on the bond, that, the principal 
amount being payable in the first instance without 
interest, the stipulation to pay interest at the rate of 
R3-2 per cent per mensem, in case of default, was a 
penal one, and reasonable interest should only be 
allowed. Meld by Spankie, J 9 that, looking at all 
the circumstances of the case, the Very high rateVf 
interest imposed m case of default should be regarded 
as penal, and should be reduced The Court under 
the circumstances allowed interest at the rate of one 
rupee per cent per mensem Chuhab Mad v. Mib 

[I. Ii. R., 2 All., 715 

159. Penalty *^ The 

defendants, on the 8th May 1869, gave the plaintiff 
a bond for the payment of R2,000 on the 16th 
February 1870 This amount consisted of two items, 
viz , Rl,650, principal, and R350, interest in advance 
at the rate of two per cent per mensem for the period 
between the date of the bond and its due date The 

i bond piovided that, m default of payment on the due 
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date, interest on the whole amount of R2,000 should 
be paid at the rate of two per cent per mensem 
from the date of the bond. Held) in a suit on the 
bond m which interest was claimed at the rate of 
two per cent, per mensem from the date of the Rond, 
that this provision was penal, and the penalty ought 
not to be enforced. Mazhar Am Khan v Sardab 
Mal . . . . I. E. R., 2 AH., 709 

160. Penalty.— The 

defendant having borrowed R50 from the plaintiff 
gave him on the 9th November 1878 an instrument 
which was m effect as follows: — B. (defendant) 
writes this rukka in favour of A. (plaintiff) for 
R50, cash received, to be repaid on the 13th Novem- 
ber 1878. In the event of default he shall pay 
interest at R1 per diem, j Held that, looking to the 
whole instrument, it was equitable to hold that the 
term “ interest ” was not intended to mean inteiest 
in the strict sense of that term, but a penalty, and 
the amount of interest should be so treated, and a 
reasonable amount only be allowed The observa- 
tions of Pontifbx, J., in Bichook Nath Panday v 
Pam Lochun Singh, 11 B L. P , 135, concurred 
in. Bansidhar v. Bu Am Khan 

[I. E. R., 3 All., 280 

161. — - Penalty. — A 

bond for the repayment of money lent provided that 
such money should be repaid on a certain date; that 
interest at the rate of R7-8-0 per cent per annum 
should be paid at the end of every year ; and that, if 
default were made in the payment of interest, such 
money should be repaid with interest at the rate of 
R37-8-0 per cent, per annum. The bond contained 
an hypothecation of immoveable property as collateral 
security. In a suit on the bond the obligee, the 
obligor having failed to pay any interest, claimed 
interest from the date the bond became due to the date 
of institution of the suit at R37-8-0, the defaulting 
rate. Meld, following the principle laid down in 
Bansidhar v. Bu AM Khan, I, L . P. ? 3 All., 260 , that 
the provisions of the bond, as regards the rate of in- 
terest payable on default of the payment of interest, 
were in tjjeir nature penal and so excessive that, as a 
matter of equity, they should not be enforced. Held 
also, with reference to the question what was a reason- 
able amount of compensation for the obligor to pay for 
breach of contract, that unpaid interest should bear 
interest at the rate of Rll-4-0 per 'cent, per annum 
from the date of default to the date of the High 
Court’s decree. Khurram Sing-h v. Bhawani 
Baksh .... I. L. ft., 3 All., 440 

162. - — Penalty — 

JEquitable relief. — By a registered bond for R4,500, 
dated the 4th October 1875, in which immoveable 
property was hypothecated as collateral security, it 
was provided that the obligor should pay interest at 
the rate of Rl-4-0 per cent per mensem at the end 
of every six months, and upon default in the payment 
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tinued 

of such interest, that he should pay interest at the 
rate of R2 per cent, per mensem from the date of the 
bond The bond also contained a stipulation against 
alienation, and declared that the principal sum was 
payable on demand The obligees sued the obligor 
upon the bond, claiming to recover the principal sum, 
and mteiest from the date of the bond for three years 
eleven months and twenty da^s, less different sums 
amounting to Rl,600 paid from time to time on 
account, at the defaulting rat% of R2 per cent Held 
that, having legard to the fact that the secunty of 
property was given for the loan, and the obligor con- 
tacted not to alienate the property, the default- 
ing rate of interest provided by the bond was of a 
penal character, relating as it did not only to the 
interest due on and subsequent to the default, hut 
retrospectively to the date of the bond itself, and 
should not he awarded, but that reasonable compensa- 
tion only should he awarded forlhe obligor’s hi each 
of contract in respect of interest Accordingly the 
Court made a decree giving the obligees interest on 
the principal sum, from the date of the bond to the 
date of the decree, at Rl-4-0 per cent, per mensem, 
and compound interest from, the date of default in 
the payment of mteiest to the date of the decree, at 
the rate of four annas per cent per mensem, by way 
of damages for such default Bansidhar v Bu AH 
Khan, I. L. P , 2 All , 260 , followed Mackintosh 
v. Wingrove, I L P, 4 Calc , 137, dissented from 
Khabag- Singh v Bhola Nath 

[J. Ii. R., 4 All., 8 

163. Penalty — By a 

deed of mortgage the defendant agreed to pay mteiest 
at the rate of one pice per rupee pei mensem, and it 
was provided that the mortgagee was to remain in 
possession foT a period of 25 yeais in lieu of principal 
and interest, and that the mortgagor was not to claim 
the property back unless he paid the principal and 
interest that might accrue due m 25 years from the 
date of the bond Held that the clause in the 
mortgage-deed as to payment of 25 years’ interest 
was not a penalty Baptjji Baeai. v Satyabhama- 
bai . . . . I. Xj. R., 6 Bom., 490 

164. Penalty — The 

obligor of a bond agreed that, if the principal amount 
were not paid at the end of 12 months with the 
interest thereon, such mterest should be added to tlie 
principal, which together should represent the princi- 
pal sum, until a further year’s interest at the original 
rate bad accrued, when the same process should be 
followed of adding unpaid interest to the principal, 
and so on until the debt was liquidated Held that 
the stipulation as to the annual capitalisation of 
principal and interest, for the purpose of carrying 
interest, could not be regarded as removing the 
transaction from the region of an ordinary contract 
on a bond under which an obligor was bound by the 
terms to which he had agreed Sarju Prasad v. 
Beni Madho . . . I. L. R., 6 All* 6 
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165. — Penalty.— The 

obligor of a bond promised therein to pay the amount 
on a ceitam day, without interest, and, if he made 
default, to pay the amount with interest at the rate 
of ft*2 per cent, per mensem. Held, m a suit on the 
bond, that such interest was not penal in its character, 
but conti act interest, the liability to pay which was 
not made contingent on any hi each of any part of the 
contract, and theiefore should not have been reduced. 
Kunjbehari Lai. v . foAHi Bakhsh 

CL L. R., 6 All., 64 

168. — Solenamah pay* 

Me by instalments* — Penalty , — A decree was pass- 
ed on a solenamah, by the terms of which a sum 
of two lakhs of rupees, declared to be due to the 
plaintiff from the defendant, was to be paid by yearly 
instalments of R30,QQ0 eaeh. But if at any time two 
instalments should due at the same time, the whole 
debt should he iecoverable forthwith, with interest 
calculated at 12 per cent,, instead of 6 per cent, 
otherwise payable Held that the condition whereby 
the amount of interest payable should be mcreased m 
default m due payment as above being made must be 
looked upon as part of the decree of the Court, and 
not as a penalty Bichook Nath Panday v. Pam 
Lochun Singh, It B LB,, 135, cited and distinguish- 
ed. R un Bahadoor Singh v. Rot Narain Lass 

[7 C. L. R., 82 

167. Compensation for 

heach of contract — Contract Act , s 74. — V. lent 
Rl,500 to C and the members of his family undei a 
bond by which it was agreed that C!s family should 
demise ceitam land on kanom to V and receive a 
iurthei sum It was also stipulated in the bond that 
C and the membei s of his family should pay interest 
at 6 pei cent upon Rl,500 until the execution of the 
kanom deed, and intei est at 24 per cent from the 
date of the loan in the event of their not making the 
demise The demise was not made. Meld that the 
stipulation for the enhanced rate of interest did not 
create an independent obligation, and that the proper 
couise was to determine what would be a sufficient 
compensation for the breach of contract. Vengi- 
dbswara Putter v. Chatu Aohen 

[I. I.. R., 8 Mad., 224 

108. — Penalty. — Act 

IX of 1872, s 74 —The obligor of a bond promised to 
pay the amount on demand with mteiest at the rate 
of R6-4 per cent per mensem, to pay the inter- 
est evepy six months, and if he made default in 
the payment of the interest for any six months, 
to pay interest on such interest at such rate. 
Meld, in a suit on the bond, default lti the pay- 
ment of interest as agreed having occurred, that, as 
the obbgor expressly undertook to pay such high rate 
of interest, and there was no question of penalty, that 
is to say, of a liability to damages for breach of the 
terms of a contract m the sense of section 74 of the 
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Contract Act, the contract rate of interest stipulated 
to be paid could not he interfered with. Bhola Nath 
v. Fateh Singh . . .LI*. B., 0 All., 68 

169. — Act IX of 1872, 

s, 74. — Penalty. — The obligor of a bond for the pay- 
ment of money agreed therein in respect of interest as 
follows . — “ I will pay the money with interest at one 
rupee one anna per cent per mensem on Remand . as re- 
gards interest, I agree that I will pay the interest of the 
amount every six months which may he found due 
under the accounts- in the event of non-payment 
every six months I will pay the interest at the rate of 
one rupee eight annas per mensem - from the date of 
the execution of the bond/* Meld, by Stuart, C.J., 
that the stipulation to pay the higher rate of interest 
m case of non-payment of interest at the lower rate 
was a stipulation in the nature of a penalty, and 
should he so treated m the accounts to be taken. 
Bichooh Nath Panday v Pam Lochan Singh, 11 B. 
L. p., 135 , referred to Xharag Singh v, Bhola Nath , 
I Z P , 4 All , 8, observed on* Meld by Tyrrell J., 
that the non-payment of interest at the lower iat$ 
was not a breach of the contract, the contract being 
that the obligor might adopt either of the scab's of 
payment, and therefore the stipulation m question 
was not m the nature of a penalty Mackintosh V. 
Munt, I L P ,2 Calc., 202 , followed * Xharag Singh 
v Bhola Nath, I L P., 4 All, 8, distinguished. 
Narain Lass v. Chait Ram . I. L. R,, 6 All., 179 

170. Penalty, — Pro* 

mise to pay interest at unusual rate to secure 
prompt payment — Contract Act, s. 74. — A promise to 
pay mteiest if the principal sum is not repaid within 
fifteen days at the rate of one anna per rupee per diem 
from the date of the promise (intended to secure prompt 
payment) cannot be enforced, hut interest at the cur- 
rent rate may be allowed Per Innes, J Queers, — 
Whether section 74 of the Contract Act is appli- 
cable to such a ease? Vythilinga Mudali v. 
Ravana Sundarappayyar . I. R., 6 Mad., 107 

171. Penal clause in 

contract . — Increased interest on default of payment. 
— Contract Act IX of 1872, s . 74 —A mortgage- 
bond contained a proviso that m case of default m 
payment of the principal sum, with intei est at file 
rate of one per cent per mensem on a certain day, 
intei est should he paid at the rate of two per cent, per 
mensem from the date of the bond Meld that the 
stipulation to pay increased interest must he construed 
as a penal clause Mathura Persad Singh v, 
Luggun Koer . . . LL.B.,9 Calc., 815 

172. Promissory 

note — Failure to pay on due date . — JEnhanoed rate 
of interest — Penalty — Breach of contract. — Where 
money is borrowed under a contract for repayment 
with interest on a certain day, and the contract stipu- 
lates that if the money is not paid at the due date it 
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tinned, 

shall thenceforth carry inteiest at an enhanced rate, 
such a stipulation is not a penalty, and the enhanced 
rate agreed to be paid may be recovered m its entirety. 
Mackintosh v. Hunt, I L R ,2 Calc , 202, followed ; 
Bansidhar v Bu Ah Khan, I L It ,8 All , 260, con- 
sidered. Mackintosh v Crow. Mackintosh v 
Gobe . I. Iu R., 9 Calc., 689 : 13 C. L. R., 102 

173. Penalty, — Con- 

tract Act , s 74 — In consideration of an advance of 
R118, the defendants executed m favour of the plaint- 
iff a mortgage bond, dated 3rd November 1S79, by 
which it was stipulated that the amount should be 
repaid "in kind by dehveiy of half the amount of 
the rubbi crops of every description produced at the 
first class rates, and m case the same is not paid in 
kind, it will be paid principal with interest from the 
date of execution at one anna per cent per mensem 
in cash in the month of Baisakh 1287 F S (April 
1880),” Held that the increased rate of interest 
being made payable from the date of the bond, 
ana not only from the breach of the contract, must 
be taken to be m the nature of a penalty and only to 
lie taken into consideration as a basis upon which da- 
mages for the breach of contract were to be esti- 
mated. The principle on this subject laid down m 
the case of Mackintosh v. Crow, I L, R , 9 Calc , 
689, appioved of. Sungut Lae v. Baijnath Roy 

[I. L. R., 13 Calc., 164 

174. Bond — Penal- 

ty, — Contract Act , s, 74 — Act XXVIII of 1865, 
s 2 — The stipulation m a bond was in these teims 
— " 1 cannot pay R1,000 now, so I will pay it within 
two months and 15 days ; if I do not pay it within 
that penod, I will pay the amount with interest fiom 
the date of the bond at the rate of 2 annas per rupee 
per month Held that the stipulation was one for 
the payment of interest within the meaning of sec- 
tion 2, Act XXVIII of 1855, and did not fall under 
section 74 of the Contract Act. Mackintosh v. Crow, 
I It, It,, 9 Calc,, 689, approved : Balkishen Bos v. 
Run Rahadur Singh, I, L, R , 10 Calc , 305, con- 
sidered. Abjan Bibi v. As GAB An Chowdhuei 

* [I. L. R., 13 Calc., 200 

175. - Instalment bond, 

-*& Agreement to pay enhanced rate of interest on de- 
fault , — An agreement to pay the principal of a debt 
by instalments with interest, and on default of pay- 
ment of each instalment to pay an enhanced rate of 
interest thereon from the date of default of payment, 
is not an agreement which should he relieved against. 
Dictum of Wilson, J., in Mackintosh v. Crow (I, L, 
R , 9 Calc , 689) approved. Jag-anadham v Rag-tt- 
nadha . . . . I. Xj. R., 9 Mad., 276 

176. — — — Penalty, — Bond 

— The lender of money, for the use of which interest 
is to be paid, may, at the time of making the loan, 
protect himself against breach of the borrower’s con- 
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tract to pay the interest when due, either by a stipu- 
lation that in case of such breach, he shall be entitled 
to lecover compound interest or by a stipulation that, 
m such a case, the rate of intei est shall be increased. 
But ^condition that, upon failure by the bonowei to 
pay the interest when due, both compound interest 
and an increased late shall be payable, amounts to 
a penalty, inasmuch as the two stipulations together 
cannot he regaided as a fail agreement with refer- 
ence to the ioss sustained by Hie lender. In a bond 
dated m February 1877, for a sum of money payable, 
in June 1882, it was provided that interest should be 
paid at the rate of R9 per cent, per annum on the 
Puranmashi of every Jaith, and that, if the interest 
were not duly paid, the rate should he increased to 
R15 per cent per annum, and compound interest 
should be payable There was no provision for pay- 
ment of interest from the time, when the puncipal 
became due. In December 1884, the obligee brought 
a suit on the bond against the obligoi, claiming 
interest from the date of the bond to the date of the 
institution of the suit at R15 per annum, and com- 
pound interest for the same period at the same rate. 
Reid, that the stipulations' contained m the bond 
must be regarded as penal, and it w T as therefore the 
Court’s duty to limit the penalty to what was the 
real amount of damage sustained by tbe plaintiff 
m consequence of tbe defendant’s breach of the con- 
tract to pay the interest at the due date Reid that, 
for this purpose, the proper course was to reduce the 
interest to R9 per cent pei annum, reckoned at 
compound interest, with yearly rests, to the due date 
of tbe bond , and that, inasmuch as the plaintiff was 
to blame for not having enforced his remedy at an 
eailier date, he should only recover simple interest at 
R9 per cent, from the due date of payment, upon the 
entire sum which was due when the bond became 
due, i.e , the principal added to the compound in- 
terest calculated at R9 per cent. The same obligee 
held another bond executed by the same obhgors m 
June 1879, for a sum of money payable m June, 
1882, with interest at R9 per cent, per annum There 
was a provision m the bond that if the principal and 
interest weie not paid on the due date, the obligee 
should be entitled to recover the principal with 
interest at the rate of R24 per cent per annum from 
the date of the bond. In December 1884, tbe obligee 
brought a suit on the bond against the obligor claim- 
ing interest on the principal amount from its date to 
the date of the institution of the suit at the rate of 
R24 per cent per annum. Held, that the increased 
rate of interest might fairly he considered as re- 
presenting the damages sustained by the lender by 
reason of the borrower’s failure to pay interest at the 
specified time, and should therefore he paid down 
to the due date of the bond , and that, as the plaint- 
iff failed to enforce payment for a long time, the 
interest, from the due date, might fairly revert to the 
old rate of R9 per cent, per annum, and the amount 
should he calculated from that date, «n that basis, on 
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the whole amount of principal and interest then due 
on the bond. Dir Narain Rai v. Bipan Rax 

[I* L. R.j 8 AIL, 185 


177. 


— JP enalty , 


Higher rate of interest upon default m payment of 
instalment * — A decree, of which the terms had been 
arranged by a solehnafta between the parties, for pay- 
ment of money by instalments with interest at six 
per cent., was construed to provide also for tlnee con- 
tingencies, viz,, non-payment at due date, (a) of the 
first instalment, two consecutive instalments being m 
arrear at the same time ; (&) of instalments, other 
than the first ; (<?) of the first instalment, simply. 
Upon the occurrence of (a), or of (b), execution might 
issue for the whole decretal money with interest 
thereon at twelve per cent. Upon the occurrence of 
(c) execution might issue for that instalment, with 
interest at twelve s per cent, from the date of the 
decree. Held that these provisions for double inter- 
est were but a reasonable substitution of a higher rate 
of interest for a lower, m a given state of circum- 
stances, and were not in the nature of a penalty against 
which equitable relief might he claimed. Balkishen 
Has a. R to Bahadur Singh 

C I.I 1 .R. J 10CaIc., 3 05:13 C.I,.R 39| 


J7g. _ P enalty . — 

Liquidated damages ,— Where a document contains 
covenants for the performance of several things, and 
then one large sum is stated to be payable iu the 
event of a breach, such sum must be considered a 
penalty; but when it is agreed that if a party do or 
ref i am from doing any particular thing a certain sum 
shall be paid by him then the sum stated may be 
treated as liquidated damages. A bond for R20,000 
which provided for payment of interest at the rate of 
Rl-4 per cent per month contained the following 
clause : “ We hereby promise and give m writing that 
we shall pay year by year a sum of R3,000 on account 
of the interest ... . And in case of our fading to 

pay year by year the said sum of R3,000 the same 
shall be considered as principal, and thereon interest 
shall run also at the rate of Rl-4 per cent, per 
month.” Held that the clause was not penal, hut 
m the nature of an agreement to pay liquidated 
damages, and that the plaintiff was entitled to a decree 
for the amount due on the bond with interest as 
agreed upon Behary Lall Das v, Tej Narain 
b [I. It, R., 10 Calc., 764 

179 . Award of interest at a 

penaPrate. — Compensation for special damage , — 
Interest at a penal rate should not he awarded if there 
is no demand for it, or for a sum by way of compensa- 
tion for special damage on the part of the plaintiff 
TlKAMDAS JATAHIRDA& V GANGA RAM MaTHTJRADAS 

[31 Bom., 203 

X80. — [Notice of intention to en- 

force penal rate of interest.— A decree-holder 
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intending to enforce the penalty for delay in the pay- 
ment of instalments is bound to tell the judgment- 
debtor so when the instalments are brought to him. 
Shasta Churn Singh v> Protab Coomar Ghossal 

[20 W. R., 292 


INTERIiOCUTORY ORDER. 

See Cases under Appeal to Privy Coun- 
cil — Cases in which Appeal lies — 

APPEALABLE ORDERS. 

See Cases under Letters Patent, cl. 15, 


— Civil Procedure Code, 1882, s. 

499, Application for order under .—An applica- 
tion for an order under section 499 of the Code of 
Civil Procedure can only be made by a plaintiff after 
summons has been served, and after reasonable notice 
of the intention to apply for the order has been given 
m writing to the defendant. Sbngotha v, RamA- 
sami • • • . I. D. R., 7 Mad., 241 


INTERPLEADER SUIT, 

See Bailment . 5B.L. R,, Ap., 31 
See Costs — Special Cases — Interplead- 
er Suit . • .1 Mad,, 360 


L Person m position of mere 

stakeholder. — Procedure , — Whore a party m the 
position of a mere stakeholder is made a defendant in 
a suit, his proper course, under the Civil Procedure 
Code, is to pay the money into Court, and ask that the 
parties really interested may be substituted for him- 
self as defendants. Assaram Burteah v, Commer- 
cial Transport Association 

f2 Ind. Jur.. N. S.. 113 


2. Defendant not claiming whole 

subject-matter .— Suit irregularly framed,— An in- 
terpleader-suit is not improperly constituted merely 
because one of the defendants does not claim the 
whole of the subject-matter. Boggart v, Cutts, Or, 
and P,1 97, observed upon. Secretary op State u. 
Mahomed Hossain . . .1 Mad,, 360 


INTERPRETER. * 

Sworn interpreter, Necessity for — 

Criminal Procedure Code, 1861, s 198, — There was !io 
necessity, under section 198, Code of Ciimmal Proce- 
dure, 1881, for making use of aregulaily sworn inter- 
preter to mterpiet his evidence to a party making a 
statement. Queen v . Madan Mundul 

n a TXT T5 Ot. *71 


INTERROGATORIES. 

See Practice — Civil Cases — Ihteheoga- 
toeies . . I. L. R., 4 Calc., 838 

[L Ii. R., 6 Cale., 707 
5C.L.B, 171 
1. 1* R., 10 Calc., 506 
I. L. R., 10 Bom., 187 
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INTERVE1TOR. 

✓ See Ejectment, Suit toe — 

. [1 Agra, Rev., 51 

See Estoppel — Estoppel by Conduct. 

[LL. R., 4 Calc., 783 
9¥, R., 338 

See Cases under Onus Probandi— In- 

TEEYENOES. 

See Cases undee Paeties — Parties ,to 
Suits— Rent Suits and Inteeyenoes 
in such Suits. 

See Possession, Obdeb op Criminal* 
Court as to — Notice to Paeties 

[I. L. R., 4 Calc., 650 

See Cases undee Res Judicata— Paeties 
— Inteeyenoes. 

INTESTACY. 


IRREGULARITY — continued 
in criminal case. 

See Cases undee Complaint— Dismissal 
op Complaint— Geound poe Dismis- 
sal 

See Cases undee Ceiminal Proceedings 

See Revision— Criminal Cases — Judg- 
ment, Detects in. 

[L L. R., 1 AIL, 680 

% 

in sale. 

See Limitation Act* 1877, art 12 (1859, 
s 1, cl. 3) . 2 Agra, Pt. II., 175 

See' Cases under S^le poe Arrears op 
Rent— Setting aside Sale— Irregu- 
larity 

See Cases under Sale poe Arrears op 
Revenue— Setting aside Sale— Iree- 


MaHOMEDAN LAW — DEBTS. 

[I. L. R., 4 Calc., 142 

Suit fbr Distributive Share under 

See Parties— Parties to Suits— Legacy, 
Suit poe . . 13 B. L. R., 142 

INTOXICATION. 

1. Offence committed under . — Intoxi- 

cation should not be treated as an aggravation of an 
offence. Queen v. Zulpukar Khan 

[8 B. L. R„ Ap., 21 : 16 W. R., Cr., 36 

2. Palliation of offence.— Nor is 

it any excuse for it. Queen v. Akulputtee Gos- 
sain . . . . 5 w. R., Cr., 58 

Queen v . Bodhee Khan . 5 W. R., Cr., 79 

3. Murder — In a 

case of murder committed m a drunken squabble, 
it was held that voluntary drunkenness, though it 
does not palliate any offence, may be taken into 
account as throwing hght on the question of in- 
tention. Queen v. Ram Sahoy Bhar 

[W. R., 1864, Cr., 24 

INVITATION TO PE AST, NON-ATTEN- 
DANQE AFTER ACCEPTING. 

See Damages— Suits poe Damages — 
Breach op Contract. 

’ ' [23 W. R„ 417 

IRONICAL PUBLICATION. 

See Libel . . 10 B. L. R,, 71 

IRREGULARITY. 

— in civil case. 

See Judge — Power. 

[I. L. R., 7 Calc., 694 

See Privy Council, Practice op— Re- 
hearing . . 1 W. R., P. C., 51 

[8 Moore’s I. A., 199 


GULAEITY. 

See Cases under Sale in Execution op 
Decree— Setting aside Sale— Irre- 
gularity. * 

ISAMNAWISI PAPERS. 

See Evidence— Civil Cases — Miscel- 
laneous Documents— Isamnawisi Pa- 
pers • • » . 8 B. L. R., 504 

ISLAND FORMED IN NAVIGABLE 
RIVER, 

See Cases under Accretion— New porm- 

ATION OP ALLUVIAL LAND— CHUBS OR 

Islands in Navigable Rivers. 

See Act IX op 1847 .* 6 B. L. R., 255 

ISSUES. Col 

1. Framing and Settling Issues. 2375 

2. Fresh or Additional Issues . 2736 

3. Issues in Rent Suits . . 2742 

4. Evidence on Settlement op Is- 

sues .... 2743 

5. Issues in Special Suits . . 2743 

6. Omission to settle Issues . 2748 

7. Decision on Issues . . 2749 

Amending. 

See Plaint— Amendment op Plaint. 

[4 B. L. R., O. C., 97 

-2 — Determination of. 

See Cases under Res Judicata— Mat- 
ters in Issue. 

not raised by pleadings. Framing. 

See Declaratory Decree, Suit por — 
Miscellaneous Suits . 9 B. I*. R., 11 

Settlement of. Decision on. 

See Letters Patent, cl 15 

[L L. R„ 4 Calc., 531 
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ISSUES —continued. 

L FRAMING AND SETTLING ISSUES. 

1 , Mode of framing issues.— 

Civil Procedure Code, 1859 , s. 139 . — Semble. — Under 
section 139 of Act VIII of 1859, the issues were to he 
framed upon the plaint, written statements, and 
allegations of the parties or their counsel Mackin- 
tosh v. Temple . 2 Inch Jur., IN. S., 333 

2 . — Plain t . — 

Written and oral statements. — The issues a^e to he 
framed from all questions of law or fact upon which 
the parties may he ?t issue, and are to he collected, 
not merely from the plaint, nor from the written 
statements, hut may also he taken from the oral 
statements of their pieaders, Kowsudlya Dossee v 
Ram Jtjggurnath Dey Sircar . 8 W. R., 162 

Man Gobind Siecab v. Umbika Monee Dossia 

[16 W. R., 218 

■- — Civil Procedure 

Code , 1859, s. 139. -~Plamt— Written and oral 
statements' —Under section 139, Act VIII of 1859, 
the Court may frame the issues from the oral examina- 
tion of the parties or their pleaders notwithstanding 
any difference between the allegations of fact con- 
tained m those examinations and the allegations con- 
tained m the written statements. Shahebzadi 
Begum v Himmat Bahadur 

[4 B. It. R., A. C., 103: 12 W. R., 512 

4 . — — Civil Procedure 

Code , 1859 , s. 139 — A Court 'cannot refuse to enquire 
into a plea set up hy a plaintiffs pleadeis in reply to 
questions put them by the Court, although such plea 
was not advanced m the original plaint Section 
139, Code of Civil Procedure, authorised a Court to 
fiame issues on allegations collected from the oral 
examination of paities or their pleadeis, notwith- 
standing disci epaney between these allegations and 
the wiitten pleadings. Kobeeroodden Ahmed v 
NyaIt Bibee „ . . 8 W. B., 354 

5 , — Civil Procedure 

Code , 1882 , s 147 — A Court, m framing issues, is 
not bound down to the language of the plaint and 
written statement, bnt may frame them not only 
from the pleadings, but also from the statements of 
the parties and their pleaders made before the Court. 
Mahomed Mahmood v. Saeab Adi 

[I. X». R., 11 Calc., 407 

0 , — Settlement of issues— Civil 

Procedure Code, 1859 , s 139 — Issues are to be fixed 
under section 139, Code of Civil Procedure, when 
both parlies appear, and the Court can ascertain from 
them what aie the points upon which they are at 
issue The Court is not bound to fix any issue when 
the defendant does not appear, but ought to proceed 
underreection m to heai the case ca? parte Ameer 
Adi Sowdagtte v. Imamoodebn . 15 W. R., 145 

7. — . — - — — — Form of issues 

requisite for trial — The issues should raise matters 
fairly m controversy r between the parties, even 
though the pleadings may be defectively drawn 
CANNAMMAD AYAIB V VlJAYA RAGUNADA RANGA 

Samy Singapuddiar . . 8 Mad., 114 


ISSUES— confirmed. 

1 . FRAMING AND SETTLING ISSUES 

— continued . 

Settlement of issues— continued. 

8 . — Mature of issues 

requisite for trial — It may be laid down as a general 
rule that only such averments should be made the 
subject of issues as are essential to suppoit the cause 
of action and are denied by the defendant, or as are 
essential to support a plea and aie denied by the 
plaintiff. Mere pieces of evidence which are to be 
adduced to enable the Court to infer; the truth of a 
material averment, ought not to be made the subject 
of a separate issue , nor should the^ motives of the 
plaintiff m bringing the suit be put m issue ; for if 
ho have a good cause of action his motives, as ill-will, 
pique, &c , would not be an answer to it. Birch v. 
Furzind Adi . . . .3 IN, W., 303 

9 . Duty of Court ♦— 

The duty of a Judge in clearly ascertaining the 
real points m dispute, and framing issues accordingly, 
pointed out. Apaya v. Rama 

[I. la. R., 3 Bom., 210 

10 . — Suit against 

minor. — Issue not founded on plaintiff's affirmative 
statements . — In a suit by a person claiming as the 
ultimate heir in reversion to the estate of a deceased 
widow, it was held that the plaintiff was bound, bofoi e 
he could he allowed to succeed agamst the minor m 
possession, to pledge himself to a specific case and to 
prove that case, and the Lower Court was held to have 
done wrong m raising an issue which was not based and 
moulded upon some specific affirmative allegation made 
as part of the plaintiff’s case, thus putting the minor 
to the peril of such an issue merely on a general nega- 
tive statement made by his guardian. Jugdekp 
Narain Sahee v. Court op Wards 

[22 W. R., 469 

11 . — - Raising issue on 

clear point of law. — There is nothing in the Code of 
Civil Procedure which imposes upon the Judge the 
duty of allowing an issue to he raised on a point of 
law which he considers to be perfectly clear. Im- 
perial Banking and Trading Co. v Pranjivan- 
das Harijvandas . 2 Bom., 272 : 2nd Ed., 258 

2 . FRESH OR ADDITIONAL ISSUES. 

12. Raising issues not raised 

m pleadings. — Proceedings against policy *or 
morality — Although a Court may have the right, 
and is peihaps even under an obligation, to take cog- 
nisance motu propno of any objection manifestly 
apparent on the face of a proceeding showing that it 
is agamst morality or public policy, yet where this 
is only to be collected fiom the evidence hy inference 
and is capable of explanation or answer by counter- 
evidence, it is highly inconvenient, and may lead to 
the most direct injustice, to enter into the enquiry 
if the issue has not been presented by the pleadings 
or the points recorded for proof Fischer v. Kamada 
Naiker 

[3 W. R., P, C., 33 • 8 Moore’s I, A., 170 
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ISSUES — continued 

2 FRESH OR ADDITIONAL ISSUES— cora- 
tmued 

Raising issues not raised in pleadings 

— continued, 

13. ■ — Question raised 

at hearing of suit, — Held that the Court was not on 
Its own motion competent to determine a question 
which was not alleged, nor raised by the pleadings pf 
the parties But if the question was raised even on 
the day of the hearing of the case at any time before 
the decision of the case, the Court ought not to have 
rejected it because it was not raised by the written 
statement, but ought to have framed issues to deter- 
mine the question Dyashitnker v. Mahomed 
Ameen-ood-deen Khan . . 3 Agra, 246 

14. Suit for pre- 

emption. — When the plaintiff claimed pre-emption 
on one giound, and the Court laised an issue as to 
his right on another ground, to which the parties 
assented, and the case was decided against him as he 
had not proved his right on that ground, — Held, the 
Court would not interfere with the finding on special 
appeal. Shew Sukoy Laid v. Wajed Ali Khan 

, [13 W. R., 205 

SHEO JHTTTTN ROY V. ANWAR Ali 

[13 W. R., 189 

15. — - — Suit on mortgage. 

--‘Validity of mortgage — Where a plaintiff fails to 
show that a mortgage, created by certain persons as 
executrix and executors of a Hindu will, has been 
validly created by them in that capacity, the Court 
will, unless it is manifestly inequitable to do so, allow 
him to raise an issue that the mortgage was validly 
created by the parties m another character. Nil- 
kant Chatterjee v Peari Mohan Das 

[3 B. L. R., O. C., 7 : H W. R., O. C., 21 

16. — — Suit for declara- 

tion of title — On the evidence, the defendant wished 
to raise issues as to the unchastity and inability of 
the plaintiff to succeed, and as to her suing on be- 
half of another person, not having alleged that she 
was doing so, neither of which matters were referred 
to in his written statement , hut leave to raise them 
was refused, and the Court held that the plaintiff 
was, unde^ the circumstances of the case, entitled to 
rely on the title given her by the production of the 
title-deeds m her favour. Swabnamayi Rare v . 
Sjsinibash Koyas; . . . 6 B. Ii. R., 144 

17. — - ■ Suit as heir of 

adopted son,-~ Where the son of the son first adopted 
sued as heir of the second adopted son to obtain the 
property left by him, and the suit throughout was 
contested with respect to his claim as heir of that 
second adopted son, — Held, the plaintiff could not, on 
appeal, shift his ground and regard the second adopt- 
ed son as a trespasser, and seek to recover the pro- 
perty on the ground of its having belonged to the 
ancestor. Gopee Lode v. Chttndraolee Buhoo- 
jee . 11 B. Ii. R., P. C., 391 : 19 W. R., 12 

[Xi. R., I. A., Sup. Vol., 131 


ISSUES — continued • 

2. FRESH OR ADDITIONAL ISSUES — con* 
tmued , 

Raising issues not raised in pleadings 

— continued . 

18. . A defendant is 

not precluded from setting up a defence which does 
not appear in her written statement wheie the plaint 
does not set forth the true facts, and the Court will 
allow an issue to be raised on it Soonder Narain 
Panda! v Namdar . . 21 W. R., 407 

Doorg-a Narain Bose Brojo Kishore 
Ghose . . . . 23 W. R., 172 

19. — » Amendment of 

plaint — Civil Procedure Code, 1859, ss 139-141 . — 
In 1817, the ancestor of the plaintiffs had obtained 
from the zemindar a maurasi istemiaii lease of a cer- 
tain portion of his property In 1837, the entire 
zemindari was put up to sale forarreais of Government 
revenue, and was purchased by Government as the 
highest bidder, who thereupon granted a lease for a 
term of twenty years to W Thi§ levenue sale was 
never set aside ; but in 1842 the Government restored 
the estate to the Rajah zemindar with all the prior in- 
cumbrances, but subject to his confirming the lease 
to TV. In 1844, the father of the plaintiffs brought 
a suit to lecovei possession of their tenure, hat the 
suit was dismissed by the Pnneipal budder Ameen, 
on the giound that tlie light to sue had not uceraed, 
and could only anse on the expiration of the lease to 
W Tins judgment was re\eiscd by the Sndder 
Dewany Adawlut, but was icsroicd and affiimcdon 
appeal by the J udicial Committee In the meantime, 
and before the expiiy of the lease to TV, owing to 
ceitam fraudulent transactions oi* the pait of A., 
who had got into possession of the estate as the pur- 
chaser of the interests of certain moitgagees of the 
Rajah, the property was again put up to sale for ai rears 
of Government revenue, and was pm chased by M, 
a party to the transactions abovementioned. The 
Rajah, however* succeeded m getting this sale re- 
versed in 1866, and obtained possession of his estate 
in 1871. In a suit, instituted on the 23rd October 
1873, against the Rajah and certain other parties, to 
whom he had granted a patni lease, the plaintiffs 
alleged that the sale of 1837 was set aside by Govern- 
ment as illegal, and that consequently their tenure 
had revived , that the effect of the Principal Sudder 
Ameen 5 s decision, confirmed by the Privy Council, 
was to postpone their right to obtain possession of 
their tenure, until after the expiration of the lease to 
TV. , that when that lease expired, the property was 
m 'the possession of M, of the fraudulent character 
of whose title they had no knowledge ; and that their 
right to .sue in the present case consequently arose 
only in 1871. The defence was that the plaint dis- 
closed no cause of action; that the cause of action, if 
any, was barred by the law of limitation; and that 
the tenure was destroyed by the proceedings connect- 
ed with the sale in 1837, which was never set aside 
The Judge held that the plaint disclosed a cause of 
action which arose in 1837, and that the suit was 
consequently barred. He accordingly dismissed the 
suit without takmg«any evidence On appeal to the 
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ISSUES— continued. 

2, FRESH OR ADDITIONAL ISSUES— cow- 
tinned . 

Raising issues not raised in pleadings 

—continued. 

High Court, it was admitted on the part of the 
plaintiffs that the sale of 1837 was never set aside j 
hut it was contended that the restoration of the 
zemmdari to the zemindar, "with all the former 
incumbrances,” gave rise to an equity of a personal 
character against the Rajah, and those taking under 
him with notice of the plaintiffs’ title, to restore the 
plaintiffs’ tenure, wllich equity fastened upon him on 
his obtaining actual possession of the estate, and 
that, therefore, the cause of action accrued only m 
1871* On the part of the defendants it was objected 
that the plaintiffs had no right to make a new case m 
appeal, and inasmuch as the equity, which was now 
sought to he fastened on the zemindar, was never 
raised in the pleadings, it could not now he set up. 
Held that, under sections 139 and 141 of the Civil | 
Procedure Code, the plaintiffs might be allowed to 
amend their case in any stage befoie a final decision . 
and inasmuch as, If the plaintiffs’ case as so amended 
were proved, the suit would not be barred, it was j 
necessary for the determination of the question of 
limitation that the case should he remanded to the 
lower Court for trial. Ramdoxab Khan v. Ajodhya 
Ram Khan .IL.R.,2 Calc., 1 : 25 W. R., 425 

20. — Civil Procedure 

Code r, 1877 , s. 149 {1859, s 141) —Where no injus- 
tice would he done to either party, the Courts, m the 
exercise of their discretion, under special circum- 
stances, may allow issues to he raised upon mattei 
which does not strictly come within the proper scope 
of 'the pleadings/" The power to allow such amend- 
ments is given by the first part of section 149 of 
Act X of 1877 corresponding with the first part of 
section 141 of Act VIII of 1859. Nehora Roy v. 
Radha Pershad Singh 

[I L. R., 5 Calc., 84 : 4 C. I». R., 363 

21. — 1 Additional issue.— Matter 

not tn plaint but consistent with it . — It is com- 
petent to a Court, at any time before passing a decree, 
to frame an additional issue embracing a matter 
not included m the plaint (provided it be not in- 
consistent with it) or m the written statement, 
bat which may appear upon the allegations made 
on oath by the parties, or by any persons present 
on their behalf, or made by the pleaders of such 
parties or persons. Mohde v Dong re 

[I. L. R., 5 Bom., 609 

22. Civil Procedure 

Code, 1859, s. 141 . — Where a Court shortly before 
decision lecorded a proceeding declaring its intention 
to frame additional issues, and reserved the actual 
framing of the issues for the time of giving judg- 
ment, its procedure was held not to he warranted 
by section 141 of the Code of Civil Procedure 
Kami Kaminee D^ssee v . Obhoy Churn Ghosb 

[15 W R., 151 

23* ■ — Fresh. issue.— Raising fresh 

issue on alternative plea — Wl&re, from the way m I 


ISSUES— continued. 

2. FRESH OR ADDITIONAL ISSUES-con* 
tmued, 

Fresh Ibbxlq— continued 

which the issues wore framed and the pleadings word- 
ed, it was clear that there was no contention on the part 
of the defendant as to whether the terms of the 
deed on which the suit was based had been strictly 
complied with or not, hut the factum of the deed 
itself was only put in issue by the defendant, — Eeld 
that this was not a case m which the defendant was 
entitled to fall hack upon an alternative plea and 
raise the question of compliance. Shuhochuree 
Dassee v. Showdaminee Dossee r 7 W, R., 308 

24. - — — Raising new 

issues . — The Court will not raise an issue so as to 
raise a wholly different question from that on which 
the parties have come into Court. Bizjir Bieee v. 
Monohue Doss . . 2 Inch «Tur„ H. 8., 118 

Nehqra Roy v. Radha Pershad Sing 

[I.Ii.R., 5 Calc., 64 

See Okhoy Coomab Chatterjee v. DhirAj 
Mahtab Chand . . 22 W. R., 209 

25. Special appeal. 

— Raising new issues. — A party cannot he permitted 
to change m special appeal the allegations on which 
he went to trial in the Courts below, and to raise 
altogether a new issue, Shiudas Nabayan SlNGH 
v Bhagwan Dutt 

[ 2 B. L. R., Ap., 16: 11 W. R„ 10 

Khoodee Ram Dutt v . Kishrn Chand Gg- 
IiEecha . . . .26 W. R., 145 

20, Mode of dealing 

with issues — If by inadvertence or other cause the 
recorded issues do not enable the Court to try the 
whole case on the merits, an opportunity should 
he afforded by amendment, and, if need be, by ad- 
journment for the decision of the real points in issue. 
Hunooman Pershad Pandey v. Mundeaj Koon- 

WEREE 

[ 6 Moore’s I. A., 393 ; 18 W. R., 81, note 

Ram Pershad Dutt v. Krishto Mohun Shaw 

[18 W. R,, 297 

27. Civil Procedure 

Code, 1859, s. 141 — Raising fresh issue after hear - 
mg the evidence — In a case m which, after the evidence 
of both parties had been taken the principal defend* , 
ant asked for pel mission to file an amended written 
answer which would m effect raise a new question 
as part of the defence, — Eeld that, although the mqde 
of making the application was peihaps somewhat 
mfoimal, it was the duty of the Munsif, if, it 
appeared that this was the real question between the 
parties, to amend the issues m order to its deter- 
mination Where a Munsif rejected such appli- 
cation and decreed the case, and it appeared to the 
Judge on appeal, that the evidence on the record was 
sufficient to determine the question, — Eeld that the 
lower Appellate Court was right, in giving effect 
to the defence. Bobye Meah v. Khktoo Gobai 

[20 W.R.,208 
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ISSTXES—cott& nued. 

2, FRESH OR ADDITIONAL ISSUES-com- 
tmued. 

Fresh, issue — continued. 

28. Civil Procedure 

Code , 1859 > ss. 139 , 141. — Adding or amending 
issues — All that can be done under section 139, 
Act VIII of 1859, must be done at the settlement of 
issues; section 141 gave the Court discretion to 
amend or add issues only if some new matter shoufd 
turn up m the course of the case. Ag-a Syud 
Sadttok v Jackabiah Mahomed 

[2 Ind. Jur., IN. S., 308 

29. s— Amendment of issues. — 

Civil Procedure Code , Act VIII of 1859 , s. 141 — 
Civil Procedure Code , Act X of 1877 > s 149. — A 
Judge is not bound to make any amendment in 
the issues of a case, except for the purpose of more 
effectually putting in issue and trying the real ques- 
tion or questions m controversy as disclosed by the 
pleadings on either side. Nehoba Roy v. Rad ha. 
Pebshad Singh 

[ I. R., 5 Calc., 64 : : 4 C. L. R., 453 

Bizjie Bebee v. Monohub Doss 

[ 2 Ind. Jur., W*. S., 118 

o 

30. Amendment of 

issues at hearing . — Practice —Although under cer- 
tain circumstances a Judge at a trial may allow amend- 
ments or raise issues other than those settled, yet, 
when a Judge at the settlement of issues has refused 
to raise a certain issue, that question ought not 
to be re-opened at the trial, and the Judge at the 
trial ought not to modify the issues so as to re-open 
any question which the Judge settling the issues has 
decided. Bolye Chund Singh v. Moulabd 

[Liu R., 4 Calc., 572 

31. Varying or raising fresh is- 

sues on appeal. — A Court of Appeal cannot raise on 
appeal an issue which was not laised m the Court of 
fiist instance, the functions of a Court of Appeal being 
not to interfere upon mere points of form, but to rectify 
a judgment where there has been error on the merits, 
whether that error has arisen from a misapprehen- 
sion of the facts or misappkcation of the law. Bbo jo 
SOONDUB MlTTEB V. FUTIOK ChUNDER ROY 

[17 W. R., 407 

Ram Nabain Roy v. Nil Monee Adhikaree 

» [23 W. R., 169 

Mackintosh a. Lall Chahd Malee 

* a [23 W. R., 332 

32. — Expression of 

opinion by Court on issue not formally raised — Refu- 
sal to permit additional issue on appeal — Parties 
are not hound by an opimon of the lower Court on a 
matter not in issue m the same manner as if the 
Judge had decided an issue formally and properly 
raised before him ; and when a case comes before the 
High Court on appeal, it should he determined Upon the 
issues and grounds raised in the Court below except 
where under Act VIII of 1859, section 354, the Court 
would consider it right to frame an additional issue 
Nawab Nazim of Bengal v, Ambao Begum 

[21 W. R., 59 


ISSUES— continued . 

2. FRESH OR ADDITIONAL ISSUES — c»«- 

tmued . 

Varying or raising fresh issues on ap- 
peal — continued. 

33. - ■■ ■■ — - Production of 

evidence on appeal . — Where a quite new and different 
issue* is raised m the Appellate Court, it ought to be 
done in such a way as to give the parties the fullest 
opportunity of producing evidence upon it, because if 
it is at all likely that, m consequence of the issues 
framed m the first Court, the parties were induced to 
abstain from giving evidence, it would not be ngbt 
to decide the issues against them on account of the 
absence of evidence Latoo Msjndle v Bhoobun 
Mohun Chatterjee . . . 17 W. R., 361 

See Eshan Chundeb Sein v. Dhonaye 

[11 W. R., 61 

34. Objection not 

raised to issues — Where no objection was taken in 
the grounds of (regular) appeal to the issues as 
framed m the Court of first instate, nor was there 
any such contention in those grounds as that the 
High Court ought to direct the Subordinate Court to 
raise the proper issues, the Court refused to remand 
the case with a view to other issues being raised and 
tried, as it thought it would not be justified to travel 
out of the record and make a case for the defendants 
which they did not make in their pleadings m the 
Court below and which was not in issue in that Court. 
JOWADUNNISSA SATUDAI KhANDAN V JHAMAN 

Lall Misseb . . . . 23 W. R., 158 

3 ISSUES IN RENT SUITS. 

9 

35. Procedure. — Act X of 1859, s. 

65. — A. sued B. for enhancement of lent at a rate 
specified, but at the trial failing to prove that proper 
notice had been served upon B. he claimed only rent 
at the rate formerly paid No issue was recorded as 
to what the former rate had been, until the last day 
of hearing, after both parties and several of the wit- 
nesses had been examined in respect of the issues 
originally recorded; and the Collector without ad- 
journing the case for trial upon such issue, having 
examined two witnesses who remained for examin- 
ation, gave judgment in the case. Held that, under 
section 65 of Act X of 1859, the case ought to have 
been adjourned, and a convenient day fixed for trial 
upon the new issue. Case remanded accordingly. 
Srihari Mandal v. Jadunath Ghose 

[1 B. B. R. s A. 0., 110 : 10 W. R„ 169 

% 

30. Recording issues. — Collector 

— Act X of 1859 , s . 65. — Where both parties are at 
issue on any question upon which it is necessary to 
hear further evidence, the Collector was bound, pnder 
section 65, Act X of 1859, to declare and record such 
issues. Shookoomab Singh v Cbuise 

[6 W. R, Act X, 105 

37. Suit for 'arrears of rent. — 

Intervenor under Civil Procedure Code , s 73 — D 
C. S., the zemindar, brought a suit against B , a 
ryot, for recovery of arrears of rent valued below 
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IB&Um-contimed. 

3. ISSUES IN BENT SUITS— continued. 

Suit for arrears of rent— continued. 

PIOD, B set up in defence that the rent was not 
payable to D. C. S, but to H. C. A, the mokuraridar. 
JST. C. A., who claimed under a mokuran title, and 
alleged that he was m receipt of the rents from the 
ryots, was made a party under section 73, Act *VIIX 
of 1859. The Mnnsif passed a decree in favoui of 
the plaintiff, which, on appeal by N'. C. A,* was re- 
versed and the suit dismissed. Held, on appeal to 
the High Court, ijie only issue to be tried was 
whether the relation of landlord and tenant subsisted 
between 2). C, S and B. Dayal Chand Sahoy v* 
Nabin Chandra Atohikari n 

[S B. Xi. R„ 180 : 16 W. B., 235 

4 EVIDENCE ON SETTLEMENT OF ISSUES. 

38. Summons to witness.— -Act 

VIII of 1859 conferred no authority on a Judge to 
issue summonses to witnesses to attend on the settle- 
ment of issues The written statements must be pre- 
pared with great care and deliberation so as to dis- 
pense altogether with parol evidence at the settle- 
ment of issues Anund Chunder Banerjee v. 
Woomes Chuhder Roy 

[1 Ind. Jur., O. S, 5 15 : 1 Hyde, 147 

Evidence, however,’ might, if necessary, be taken at 
the settlement of issues, see section 140 of Act VIII 
of 1859 and section 148 of the Civil Procedure Code, 
1882. 

39. Hon-attendanee of witness- 

es.— Necessary issues.— Adjournment for hearing evi- 
dence . — If the parties do not secure the attendance of 
then witnesses at the hist hearing, and there are, on 
the examination of parties, issues upon which evi- 
dence is necessary, the Couit is hound to fix a day 
for the lieaiing of such evidence Ena yet Hossbin 
v. Eibbe Ivhoobunissa . . 9 W . R„ 240 

5. ISSUES IN SPECIAL SUITS. 

40. Suit to be declared proprie- 

tors of land and to assess rate of rent.— Issue 
tn general terms — The issues should not be m too 
general terms, and should, if possible, embrace the 
whole matter m dispute. The plaintiffs, the cultiva- 
tors of certain lands yielding rent to a pagoda, 
of which the first defendant was the recently appointed 
dharmakaita, claimed to be dcclaVed proprietors of 
the said lands, to be exempted tiom the payment 
oi icut, at tlic late o± two-tluid3 of the gross produce, 
to be declined liable to pay a ceium lower rent set 
fouh m the plaint, and to obtain a refund of the 
amount paid under an ordei of the Sub- Collector 
in 1853 passed without jurisdiction in excess of the 
rent justly payable The issue given by the Principal 
Sudder Ameen was “ whether the first defendant is 
entitled to rent at the rate specified in document A” — 
Held that this issue was too general and only embraced 
a part of the matter in dispute, and the issue “ what 
is a fan- and reasonable rate of rent ” directed to be 
sent down to the lower Court Kutty Sttbra- 
manjlya v. Chinna Mutter Pillai . 3 Mad., 25 


ISSUES— continued* 

5. ISSUES IN SPECIAL SUITS ~~ continued, 

41. Suit by tenant for posses- 

sion after alleged illegal ejectment.— Ques- 
tion of right of occupancy — The question of a pre- 
scriptive right of occupancy cannot arise as an issue m 
a case where a tenant sues to recover possession of 
land from which he alleges he has been illegally eject- 
ed. The tenant might have been m lawful posses- 
sion only six weeks, and yet his eviction might have 
been illegal, and he would be entitled to recover. 
Bahadoor Ally v. Domttn Sing-h , 7 W. R., 27 

42. Issue raised between co-de- 

fendants. — Validity ofivill — One r the defendants 
to a suit having relied on the validity of a hibbana- 
mah and a will, the former of which was alone con- 
tested below by the plaintiff, the lower Court was 
right in not trying the issue as to the will, which was 
one raised between co-defendants. Bhuowan Chttn- 
der Banerjeb v. Dkhina Dbbia . 8 W. R., 350 

43 . Issues raised in suit for 

kabuliat with intervenor. — In a suit for a kabu- 
hat of twenty-five parcels of land, where the defendant 
alleged that he only held three, and that he was not 
the tenant of the plaintiff, but of a third paitfy who 
intervened claiming the land as included m his half 
share of a part of a talook as being the person m •re- 
ceipt of the rents, the lower Appellate Court declared 
that as neither party had given any conclusive evi- 
dence of actual possesssion, and as the ryot’s holding 
had been found $o appertain to the half share of 
which the mtervenor had proved possession, the 
plaintiff was entitled to a kabuhai for a moiety 
of the plots held by the defendant, — Held that the 
ryot was entitled to bo heard whether he paid the 
rents to the plaintiff, and whether he was bound 
to give the kabuliat asked for, and plaintiff was 
entitled to be heard whether the ryot held three 
parcels or twenty-five. Radhakishore Talooicdae 
v. Golucr Chundbr Roy . , II W, R., 380 

44.. Suit to have right declared 

to usufruct of property, — Discretion of Court . — 
The moitgage of certain property having been pur- 
chased by S., he sold it to G., who foreclosed, got a 
deciee for possession, and sold to TV* TV’s interven- 
tion having failed m a suit for arreais of rent by 
a party setting up a title intermediate between him 
and the ryot, on the giound of a nhras pottah 
obtained from the mortgagor subsequently to the 
mortgage, lie (TV.) sued to have fyjs right declared to 
the rents payable by that ryot. The suit was dismiss- 
ed on certain issues in the Court of first instance, 
but decreed in appeal on the single issue as to 
the pottah having been granted subsequent to the 
conditional sale. Held that this issue arose legiti- 
mately, and was one within the lower Appellate 
Court’s discretion to allow and within its jurisdiction 
to determine, Gobind Chtjnder Banerjeb v. Wise 

[12 W. R„ 19 

45. * Suit for laud forming en- 

dowed property* — Validity of grantr^Mmiia- 
tion. — A suit for a portion of land granted in trust 
for purposes connected with the preservation of' a* 
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ISSUES — continued. 

5. ISSUES IN SPECIAL SUITS —continued 

Suit for land forming endowed property 

— continued 

Maliomedan saint’s tomb, where plaintiff claimed as 
son of the last mutwallee, on the allegation that he 
(plaintiff) had been dispossessed during his minority, 
defendant’s case being that the grant had nevei been 
m the possession of mutwallees, but had been divujed 
among the original grantee’s heirs, from one of whom 
the portion m dispute had come into the possession of 
lus (defendant’s) vendor Held that the matenal 
point to try was whether plaintiff’s ancestors had from 
the time of the? grant been m possession, or whether 
the land had been mheiited according to the oidmary 
rules of Maliomedan inheritance by the heirs of the 
grantees. Held that, on the question of limitation, it 
was for the Judge to find whether plaintiff’s father 
had been m possession within time Beasttt Ali v. 
Abbott . . . . .12 W. R., 132 

46. Suit for damages for eject- 

ment.— In a suit by a lessee to recover a sum on 
account of dispossession on the allegation that his 
lessors had fraudulently given a second lease to 
another party, and that with the exception of a speci- 
fied sdm collected by himself the remaining collections 
for the year had been made by the lessors, and that he 
wa,s entitled to recover those collections. Held that, 
with reference to the footing on which the plaintiff 
sued that it was not for the Judge to assess damages 
but to find on the allegation that the lessors had col- 
lected the year’s tents with the exception of a given 
sum. Gobind Chunh Juttee v. Men Mohan Jha 

[12 W . R., 198 

47. Suit for ejectment. — Issue as 

to wrongful possession of defendants — Where certain 
zemindars sued to recover khas possession of certain 
shares of land, alleging that defendants were wiong- 
f ully m possession, it was held that, though bound to 
prove their light to khas possession, yet whether they 
proved themselves to have been recently m khas pos- 
session or not, they had a right to a decision as to the 
alleged wrongful possession of the defendants. Joy- 
kishto Mooeebjee v. Httebeehub Mooeebjee 

[12 w. R„, 365 

43 , - Suit for possession.— Sale of 

mortgaged under-tenures for arrears of rent — After 
foreclosure®, mortgagee was executing his decree for 
possession when an objection was preferred on the 
part of the landlord as purchaser of the tenure which 
had been sold in satisfaction of his own decree for 
rent, a suit was accordingly framed under section 229, 
Civil Procedure Code, 1859, m which the mortgagee 
was made plaintiff, and the claimant defendant, — 
Held that the whole question was, which of the two 
parties claiming was entitled to possession ; and the 
issue to he decided was whether or no the tenure 
was sold subject to previous incumbrances. Chtjn- 
DKB MONEE DABEE V. MOHESH ChUNBEB BANEEJEE 

, [12 W. R„ 460 

49 , Suit for possession where 

defendant turns out to be a mortgagee. — 
Procedure. — In a suit for possession of a piece of 


ISSUES — continued. 

5. ISSUES IN SPECIAL SUITS- continued. 

Suit for possession where defendant 
turns out to be a mortgagee — continued 

land where defendant pleads limitation, and his wit- 
ness unexpectedly discloses that his possession is that of 
a mortgagee, — Held that it was impossible for the 
Coif it to overlook that testimony, and that it was its 
duty to frame an issue, find expressly on the fact of the 
mortgage, and provide for the rights of the mort- 
gagee , for if the mortgage was found to subsist m 
defendant, the plaintiff could not in this case recover 
a decree for possession, but should be refened to a 
suit properly framed for redemption Mtjzboot 
Singh v. Ciiiindee Mashee* Kooeb 

[16 W. R. 9 44 

- 50. Suit by putnidars for rent. 

— Ilea of laJchirag title - — In a suit by putnidars f oi 
rent where the defendants plead a lakluraj title set 
up long befoie the plaintiffs acquired their putm, the 
issue to be tried is, not whether the lakhiraj title is 
valid or not, but whether plaintiff^ have at any time 
received rent for the lands in dispute. Pubbood- 
DEEN MUBBICE V . MOBAEM BiBEE 

[14 W. R., 149 

61* Suit for damages and in- 

junction for cutting bund.— Issues of title and 
cause of action — In a suit to have the portion of a 
bund cut by the defendant closed up, and for an in- 
junction restraining the defendant from so cutting 
the bund m future as to injure the plaintiff, — Held 
that it was material to try the question whether the 
plaintiff had a cause of action, and also the question 
as to the property m the bund, because if the bund 
belonged exclusively to the plaintiff, the defendant, 
unless he could piove aright of user, was a trespassei, 
and on the other hand, if it belonged exclusively to 
the defendant it would be necessary to enquire whether 
the defendant had so used his own property as to 
injure the property of his neighbour. Ntjnd Ki- 
shobe Singh v. Bam Kishoee Singh Deb 

[17 W. R., 359 

52. — - Suit by mortgagee for pos- 
session without foreclosure— Raising 'issue by 
Court — Civil Procedure Code , 1859, s 141 — In a suit 
to recover possession of certain premises on the alle- 
gation that defendant had add them to plaintiff’s 
husband nearly twelve years previously, defendant de- 
nied the execution of the deed on which plaintiff rehed. 
The first Court was satisfied as to the fact of execu- 
tion , hut perceiving that possession had not followed, 
had some doubt as to the nature of the transaction 
and examined a witness thereon. The result was that 
the transaction was found to be not an absolute sale, 
hut a mortgage As this fact, however, had, been 
neither pleaded nor rehed upon, the Munsif gave 
plaintiff a decree. The lower Appellate Court finding 
that the preliminary foreclosure proceedings had not 
been taken by the plaintiff, Reversed the decision. 
Held that it was incumbent *on the Court of fiist 
instance, under Act VIII of 1859, section 141, to 
frame an issue as to the nature of the transaction, 
and that the suit was properly dismissed by the lower 
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ISSUES— continued. 

6. ISSUES IN SPECIAL SUITS — oonti wued. 

Suit by mortgagee for possession with- 
out foreclosure— continued. 

Appellate Court because plaintiff had not foreclosed 
the mortgage, Ntjndo Laid Mitteb r Pbosunko 
Moots Debia . . * 19 w. K., 

53 # Suit for possession without 

demand of possession.— Decision by Appellate 
Court without raising issue on point not raised.’-— A 
suit to recover possession of laud in the wrongful 
possession of the defendant having been decreed 
by the first Court, *the decision was 1 reversed by 
the lower Appellate Court because it did not appear 
that there had been any demand of possession.— J± eld 
that, before deciding the case in this way, the lower 
Appellate Court ought to have framed an issue as to 
whether there had been a demand of possession, 
Mahomed Rasid Khan Chowdhby v Jodoo Mie- 


54^ 1 Suit for enhancement of 

ren t Raising issue as to notice of enhancement — 
Procedure — In a suit for arrears of rent at enhanced 
rates, where it is found that a single notice has been 
issued although there are two holdings at two rents, 
the Court should frame an issue which will allow the 
plaintiffs and the defendant, if they wish it, to give 
evidence — the former to show that the two holdings 
are now held at one consolidated rent, and it may be 
enhanced as of one holding — and the latter that he is 
entitled to have the enhancement made m such a way 
that he may give up one and retain the other. 
ItaHOO MONEK JOGINEE V. KlSHEN 


55 ^ Suit for fees for officiating 

at marriages .— Duty of Judge. — Framing u sues — 
Plaintiff sued to recover certain fees from defend- 
ant, alleging that he had a light to officiate at 
marriages among the defendant's caste -people, and 
that, according to this right, he (plaintiff) had 
officiated at the marriage of the defendant s son at 
his request. The lower Court raised the issue, 
whether the plaintiff was entitled to the right al- 
leged by him, and the issue was accepted by the 
parties without any objection. That Court held that, 
albeit plaintiff was head or senior of the caste, he' 
could not have any right in that character to any 
fees at weddings, and accordingly dismissed the suit. 
In appeal the District Judge found that, if any such 
right had ever existed m the plaintiff, it had been 
taken away by Act XIX of 1844; he was also of 
opinion that the plaintiff had not _ been invited to 
assist and did not assist at the maniage ceremony m 
question, and he affirmed the decree of the Court 
below Meld by the High Court, m reversal of the 
decrees of the lower Courts, that Act XIX of 1844 did 
not apply to the case, and that the District Judge 
was hound to decide The question really involved m 
the issue, viz,, whether, invited or uninvited, plaintiff 
was entitled by custom to the fees claimed by him. 
Apayb i>. Rama • . X. X*. R»» 3 Bom., 210 


ISSUES— continued* 

6 . OMISSION TO SETTLE ISSUES. 

5 e. Omission to raise proper 

issues* — Civil Procedure Code, 1859 f ss 139-141 , * 
Practice of 'Privy Council .— In a suit raising issues 
of fact it did not appear from the record transmitted 
from India that the Judge of the Zillah Court had, m 
conformity with the Code of Civil Procedure, VIII of 
1859, sections 139-141, settled or recorded the issues 
m the suit, although he allowed evidence m the cause 
to be taken. In such circumstances the Judicial 
Committee postponed the hearing of the appeal until 
a certified copy of the proceedings in the cause should 
he transmitted, and in the alternative, of no such- 
issues being settled, set aside the decree of the 
Sudder Court at Agra, with directions to that Court 
to remand the suit to the Lower Court to he tried 
upon issues to be settled and recorded in conformity 
mth the provisions of Act VIII of 1859. Bwro 

Pebshad 0. Jankee Pkbshab , t a ok 

[II Moore’s I. A., 25 

57 4 Omission to raise issue on 

•point in dispute.— Parties unprejudiced. Where 
the Court found that the defendant was not preju- 
diced by the fact that no issue was framed oiwi. cer- 
tain question, it confirmed the decision of the Court 
below. Nattam Vbnkatabatnum alms Balia- 
konda Venkata Na bay an a Row v . Nattam Ra« 
maiya alias Baiaaeanda Rama Row^ ^ ^ ^ 


Omission to frame issues.- 


£>8* ... — WJJLM.OWA.WJU* 

Ground for new trial.— Where, on an appeal, the 
counsel for the appellant admitted he could not suc- 
ceed on the merits, as the evidence stood on the 
record, and their Lordships were of opinion that sub- 
stantial justice had been done, the mere omission to 
settle issues by the Court of first instance, which was 
not made a ground of appeal to the first Court of 
appeal, but was noticed and commented on by W 
Court, was held not to constitute a fatal mis-truu of 
the cause so as to render a new trial necessary, 
Reioun Per shad v. JanJcee Per shad, 11 Moore s I . A., 
25, commented on. Mitna v Fuzpbhb 

[6 B. Is. R., 148 : 15 W, R., P. C.,15 
13 Moore’s I. A,, 573 

Mahomed Basiboollah Bhoonta v Amp Ah 

[22 TR . R., 448 


- Insufficient ground 


or remand ,.— Where the lower Co-art had omitted to 
rame proper issues, the High Court refused to send 
tie, case hack with a view to this boing done, because 
he parties had not been prejudiced at all by the 
mission, both of them having adduced evidonce upon 
11 the questions upon which thoy.were at difference. 
>BBLADH SINS-H BaHADOOB 0. BbOTOKTOE^ ^ 

— — Remand of case* 

— Civil Procedure Code, s. 351 . — In a suit for main- 
ienance, where the objection was taken on appeal to 
ho Privy Council, that no issues had been directed ra 
ffic Courts below ,— Meld that an order of 
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ISSIXEfe — continued. 

6 OMISSION TO SETTLE ISSUES -continued 
Omission to frame issues —continued. 

Court, referring the matter to the lower Court for 
enquiry “to ascertain the amount of maintenance 
which might appear to be justly and properly payable, 
with reference to the means of the defendants and 
the other facts of the case, and to proceed to decision 
w the manner indicated m section 351 of the Cjyil 
Procedure Code ” was equivalent to a direction of 
issues, and rendered any further issues unnecessary. 
Kaohekalyana Rungappa Kalakka Tola Udiar 
v. Kachivigajaya Rungappa Kalakka Tola 
Udiar n 

[2 B. li. R., P. C., 72 : 11 W. R , P. C. ? 33 
12 Moore’s I. A., 495 


7. DECISION ON ISSUES. 

01. Issues as bases of adjudica- 

tion. — It is not the written statements of parties, 
but the issues framed under the Code of Civil Proce- 
dure, which ought to be the index of what has been 
and has to be adjudicated. Wise v Juggobundoo 
Bose 12W.K., 229 

62. Necessity of deciding on all 

issues raised. — j Remand — In appealable cases the 
lower Courts should, as far as is practicable, pio- 
nounce their opinions on all the important points, for 
by forbearing from deciding on all the issues joined, 
they not unfrequently oblige the Pi ivy Council to 
remand a case which might otherwise be finally de- 
cided on appeal. Tarakant Banerjea v Puddo- 
monek Dasseb 

[5 W. R., P. C., 63: 10 Moore’s I. A., 476 

63. — Issue, Determination of, 

when unnecessary.— Civil Procedure Code (Act 
XIV of 1882), $ 204 — In a suit for ejectment by a 
landlord against his tenant, the following amongst 
other issues were raised, — viz , whether the notice 
alleged was sufficient, and whether the defendant was 
entitled to a right of occupancy. The Court of first 
instance dismissed the suit, finding upon the admit- 
ted facts that the notice alleged was insufficient, but 
also decided the other issues raised, and held that the 
defendant was not entitled to a right of occupancy 
Meld that the finding upon the question of notice 
based upon $he admitted facts being sufficient to dis- 
pose of the whole case, the Court erred in proceeding 
to determine any *other issues raised m the suit. 
Barhamdeo Narain Singh v. Mackenzie 

[I, B. R., 10 Calc., 1095 

64 . - Decision of case at settle- 

ment Of issues. — Opportunity to produce evi- 
dence — It is competent to a Judge to determine a 
case on the day when the issues are settled, if he is 
satisfied that the evidence then before him is decisive 
of the matter m dispute, unless one of the parties 
makes a distinct objection to the Judge proceeding to 
a decision, and asks for an opportunity to produce 
evidence m support of his case Soorendro Per- 
SHAD DOBEY V. JUGOBUNDHOO PANDEY 

[22 W. R., 426 


ISTEMRARI TENURES. 

* See Cases under Lease — Construction 


JAGHIR. 

See Ghatwali Tenure 

[I. L. R., 5 Calc., 389 
I. B. R., 9 Calc., 187 
See Grant— Construction of Grants. 

[I. B. R., 9 Bom., 561 

See Grant— Power to Grant. 

[6 W. R., 121 
* * 18 W. R., 321 

See Resumption — Eight to resume. 

[1 B. B. R., A. C., 170 
See Resumption — Miscellaneous Cases. 

[12 B. B. R., 120 

1, Nature of jaghir. — Estate for 

life. — Hereditary grant. — A j'aghir must be taken, 
primd facie, to be an estate only fur life, although it 
may possibly be granted m such terms as to make it 
hereditary. Gulabdas Jugji vandas v. Collector 
of Surat . . I. B, R., 3 Bom., 186 

2. Rights and interest of ja~ 

ghirdar — Liability of, to sale in execution of 
decree — Bom Beg. XU of 1805 , s 34 —The rights 
and interests of a judgment-debtor in a jaghir granted 
under section 34, Regulation XII of 1805, cannot he 
sold m execution of a decree. The Court should se- 
questrate the property, and make the proceeds avail- 
able during the life of the debtor for the payment of 
the money decreed (disseniiente, St&er, J ) Zamek- 
looddeen Mahomed t>. Russik Chund Addy 

[W.R.,F.B,85 

JAIBOR. 

See Citol Procedure Code, 1882, s 87. 

[4 B. B. R., O. C., 51 

JAIN BAW. 

See Hindu Law — Adoption— Who may 
adopt . . 10 Bom., 241 

[I. B. R., 1 AIL, 688 

See Hindu Law— Adoption— Who may 
be adopted . I. B. R., 1 All., 288 
See Hindu Law— Adoption— Second, 
Simultaneous, and Conditional 
* Adoptions . I. B. R., 8 All., 319 
See Hindu Law— Alienation— Aliena- 
tion by Widow— Alienation for 
legal necessity or with consent of 
Heirs, &o. . I. B. R., 3 All% 55 

See Cases under Hindu Law— Inherit- 
ance— Special Laws— Jains 

[12 B. B, R., 235 
I. B. R., 4 Calc , 744 
I. B. R., 3 AH., 55 

See Succession Act, s 331. 

[I. B. R., 3 All., 55 

4 T 
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JALKAR. 

See Cases under Fishery, Right or— 

See Limitation Act, 1877, s 26 (1871, 
s. 27) . . I. Ii. R„ 3 Calc., 276 

[I. Ii. R., 5 Calc., 945 
X. L. R., 9 Calc., 698 

See Limitation Act, 1877, art 144— In- 
terest in Immoveable Property. ' 

[I. R. R., 3 Calc., 276 

See Right oe Occupancy— Acquisition 
oe Right— Subject oe Acquisition * 

• [I. L. R„ 4 Calc., 767, 961 
23 W. R., 433 

Suit te* establish— * 

See Limitation Act, 1877, aet, 144 (1871, 
aet. 145) — Interest in Immoveable 
Property . I. L. R., 3 Calc., 276 

JAMABANDI. 

See Evidence Act, 1872, s 74 

[I. X*. R., 4 Calc., 79 

JAMABANDI PARERS. 

See Cases under Evidence-Civil Cases 
— Jamabandi and Jama-wasil-baki 
Paters. 

J AMA-W ASILrB AKI PAPERS. 

See Cases under Evidence— Civil Cases 
—Jamabandi and Jama-wasil-baki 
Paters. 

JOINDER. 

See Cases under Misjoinder. 

JOINDER OE CAUSES OE ACTION. 

See Cases under Multieariousness 

See Specific Reliee Act, s 27. 

[I. L. R., I All., 555 

The sections of the old Code of 1859, relating 1 to 
joinder of causes of action (sections 8 and 9), have 
not been re-enactcd m the later Codes. 

I. Nature and value of suit as 

affecting joinder of causes of action . — Ciml 
Procedure Code , 1859 , s 8 . — Under section 8 of the 
Code of 1859 it was decided that the words “ cognis- 
able "by the same Court” ref ei red to the natuie of 
the suit and not to its value j therefore a Principal 
Suddor Ameen was held to have juusdiction under 
that section to txy a suit for land and for mesne 
profits, the entire claim not exceeding his jurisdiction, 
although the value of the suit, so far as the claim 
was* for land, was below the value cognisable by 
him. Luchmee PeeshadDoobey v Kalla soo 

[B. D. R., Sup Vol , 620 
2 Ind. Jur., N. S., 89 : 7 W. R., 175 

Overruling Dhurum Rawoot v, Ramnath 
Sahoo 2 Hay, 585 

See Haro Chunder Turkooeooramoneb v. 
Issue Chunder Roy . . 6 W. R., 296 


JOINDER OE CAUSES OE ACTION- 

continued. 

2. * Instalments of rent ,—Dwtinct 

causes of action, — Instalments of rent were held to 
form .diffeient causes of action Ram Soondur 
Sein v. Krishno Chunder Goopto 

[17 W. R., 380 

Sutto Churn Ghosal v Obhoy Nund Doss 

. [2 W. R., Act X, 31 

In a ease, however, where the plaintiff was the 
lessor, and the defendant the lessee, of ceitam land 
under an agreement whereby the defendant agreed 
to occupy the land for two years, and to deliver a 
certain quantity of paddy at four specified periods, 
defendant failed to deliver the paddy In a suit 
for rent, — Held that, although the plaintiff might have 
sued for each instalment of rent as it fell due, the 
aggregate of such unpaid instalments should be 
deemed one cause of action, Chookalinga Pillai 
v, Kumara Viruthalam . , 4 Mad., 334 

3. Suit for possession and for 

rent of a house. — A suit for possession of his house 
and for rent were held to he causes of action properly 
joined by a plaintiff m one suit Jagomohan Sahu 
v, Mani Lal OnowDHEY 3 B. Ii, R., A£., 77 

S. C Jugo Mohun Sahoo v, Monee Lall Chow- 
dhry . . . . 11 W. R., 542 

4. Claims for a hundi and for 

money paid in excess of rent. — It was held 
that a claim foi a hundi may bo joined m one suit 
with a claim for the return of money paid in excess 
of rent due. Erojgkishore Chowdhrain v, 
Khema Soonduree Dossee . 7 W . R„ 409 

Kinnoo Monee Debia v. Shohoeam Sircar 

[3 W. R*, 128 

5 . Separate suits relying on 

same title. — Infringement of title — It is not the 
title, but the infringement of it, which constitutes 
the cause of action, and two suits are not neces- 
sarily bi ought upon the same cause of action merely 
because the title relied upon m both cases is 
one and the same Jardine, Skinner & Co , v. 
Shama Soonduree Debia . . 13 W. R., 196 

6. Suit for rent of two different 

portions of land. — In a suit foi rent Is of a single 
howalah, wliei e the defendants pleaded, and the Court 
found, that the lands constituted two howalahs, ii was 
held not to be necessary to dismiss the suit, if justice 
could be done between the parties on the other issues, 
Suroop Chunder Chowditry v, Nimchand 
Chuckerbutty . , . 13 W. R,, 284 

7. Different suits brought 

against divers persons,— Civil Procedure Code, 
1859 , s. 8 . — Section 8 of the old Code of 1859 pro- 
hibited by implication the joinder of divers causes 
of action against divers persons. Frahlad Sen v. 
Gopbe Bebeb . 4 N* 40 

Tara Prosunno Siroar t?. Koomaree Bkbeb 

[23 W. R., 389 
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JOINDEB OF CAUSES. OF ACTION— 

continued 

3 . Suit to set aside survey 

award. — Different independent pi opnetors dispos- 
sessed under same survey award* — A village had 
been divided into four separate portions, with foui 
different parties, who wei e afterwards dispossessed un- 
der one and the same sui vey award, which demarcated 
the village as appertaining to the defendant’s estate 
Meld that the four parties could sue jointly Ancnd 
Chttnder Ghgse v Komttl Narain Singh 

[2 W. R., 219 

& Suit for possession, for dam- 

ages for refusal to register, and to enforce re- 
gistration.— The owner of a share m a talook gi ant- 
ed a sepatm thereof to the plaintiff, hut before re- 
gistration granted a sepatm to the Bengal Coal Com- 
pany. In a suit against the owner and the Company for 
possession of the sepatm talook, for damages caused 
by the refusal to legister, and also for compelling re- 
gistration of the sepatm talook, — Held that three 
distinct causes of action were improperly joined 
Prabhttram: Haze a v. Robinson 

[3 B. lx, R., Ap., 49 : II W. R., 398 

10 . Suit for possession of por- 

tion of property, and to set aside deeds 
relating to another portion.— Misjoinder of 
causes oj action. — One of three widows of a Maho- 
medan sued the other two, together with her deceased 
husband’s sons and other heirs, for possession of 18 
out of 96 seharns of property left by the deceased, to 
which she was entitled by right of inheritance under 
the Mahomedan law, and to set aside two deeds of 
bai-mukasa, or gift m lieu of dower, one dated 28th 
July 1842, granted in favour of one widow over a 
part of the property m suit, and the other dated 14th 
March 1847, m favour of the other widow, over 
other portions of the same property. The lower 
Appellate Court dismissed the suit on the ground of 
a misjomdei of causes of action, and that theie were 
two causes of action which could not be tried toge- 
ther undei Act VIII of 1859, section 8 Held , per 
Kemp, J (whose opinion as senior Judge prevailed), 
that there was no misjoinder of causes of action^ 
that the case must be remanded to the Judge for 
trial on the merits- Amiran v Asihijn 

[3 B. Xi. R., A. C„ 190 

8 . C. Ameerun V, WtrssBHtrN , 12 W. R., 11 

11. — * Suits relating to different 

documents. — Gwtl Procedure Code , 1859, s. 9 — In 
trying togethei fjvo distinct suits turning upon en- 
tirely separate documents, a lowei Appellate Court 
was held to have reversed the proceduie indicated m 
section 9 of the Code of Civil Procedure, 1859. Ram 
Nidhre Kqondoo v. Golttck Chunder Moshanto 

[11 W. R., 280 

12 . Distinct causes of action 

against distinct defendants.— Section 9 ap- 
plied to a suit of the nature described m section 8 
and not to a suit in which distinct causes of action 
against distinct defendants were improperly joined. 
Prahlab Sen v Gopee Bebee . 4 N. W., 40 

Kosella Kqer v BbharX’Pattjck 

[12 W. R., 70 


JOINDER OF CAUSES OF ACTION— 

continued 

13 . Direction to file separate 

plaints instead of one.— Procedure — Civil Pro- 
cedure Code, 1859 , s 9 — Where a plaintiff originally 
filed a plaint against the defendant and other peisons, 
to invalidate a number of conveyances and sales, of 
wjnch some had been confirmed by decrees, or had 
been made in execution of decrees, and which related 
to land m two separate zillahs, and the Subordinate 
Judgs passed an order, purporting to be an order 
under section 9 of the Civil Procedure Code, for the 
trial of the several causes of*action separately, and 
directed the plaintiff to file seveial plamts, and there 
being no difficulty m respect of the stamp duty 
chargeable on the institution of the suits, from 
plaintiff suing in forma pauperis , and the appellants 
having paid the proper stamp duty on the appeals, — 
Held that the results of such oidei and direction 
might he regarded as the institution of new suits, 
and that, as far as the suits were cognisable by the 
Court of the Subordinate Judge, or by the High 
Court m appeal, the High Court might, in the absence 
of any objection on the pait of "the parties, proceed 
to dispose of them. The High Couit aceoidmgly 
dismissed the suits relating to piopeity in a district 
not cognisable m the Couit of first instance, and m 
those appeals m which, by the reason of the amount 
being less than R5,000, the appeal lay to the Dis- 
trict Judge, returned such appeals to the appellant 
for presentation m the proper Couit A direction m 
such a case to file separate plamts was not within the 
scope of section 9 of the Civil Procedure Code 
That section did not lequire the plaintiff to file 
separate plamts, hut provided for the separate trial 
of the several causes of action contained m the one 
plaint filed on the institution cff a suit Rtttta 
Bebee v. Dttmru Lael , * 2 N. W., 153 

14 . Requisites to give right to 

join. — Jurisdiction of Court ova both causes of ac- 
tion. — The righjj to jom m one suit two causes of ac- 
tion against a defendant cannot be exercised unless 
the Court to which the plaint is presented has juris- 
diction over both causes of action Khimji Jivra- 
JTT SHETTtr V . PUBU SHOTTJM JtTTANI 

[I. B. R„ 7 Mad., 171 

15. * J oinder of other amts with 

suits for recovery of imm oveable proper- 
ty. — Civil Procedure Code, 1882, s 44 — Section 44 
of the Code of Civil Proceduie, 1877, does not forbid 
tbe joinder of several causes of action entitling the 
plaintiff to the recovery of immoveable property, but 
a joinder with such causes of action or other causes 
of action of a different charactei except m the eases 
therein specified. Chidambara Pillai v Rama- 
sami Piuai . . Lit. R„ 5 Mad., 181 

* 

10 . — — Suit for specific perform- 

ance and return of money advanced on 
agreement .—Civil Procedure Code, 1877 , s. 44 — 
Misjoinder — The plaintiffs sued for specific perform- 
ance of an agreement m writing which set forth, inter 
alia, that the defendants had agieed to sell, &c„ 
under “ certain conditions as agreed upon.” Part of 
the purchase-money had been advanced by the plam- 

& T 2 
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JOINDER OP CAUSES OP ACTION.- 
Suit for specific performance and return 
of money advanced on agreement— con- 
tinued, 

tiffs to the defendants, for which the defendants had 
given their promissory notes , and the plaint contained 
a prayer that tlie defendants he ordered to pay ovei 
the amount of the notes. Held (affiiming the deci- 
sion of Wilson, J.) that there was no misjoinder of 
causes of action within the meaning of section 44, 
rule (a) of the Code of Civil Procedure (Act X of 1677) 
Cutis u. Brown . I X. R., 6 Calc., 328 
[5 C. 3b. R., 487 : 7 C. Ii. R., 171 

17 , g u it for administration and 

accounts of separate estates.— Civtl Procedure 
Code , 1882, s 44 —The plaintiffs, who were the widow 
and daughter of A., sued the executors of the will of 
A 3 s father (B) for administration and account. 
Theie were four distinct subjects of claim in the 
plaint, viz , (1) the estate of Ads great-grandfather, 
(2) the estate of Ads grandfather, (5) the jewels 
and ornaments which formed the stridhan of Ads 
mother which were^in A ’s possession at the time of 
bis death, (4) a sum of Rl, 90,000 which it was alleged 
that B had settled on A . at the time of his marriage. 
Subsequently to the fling of the suit the first plain- 
tiff amended the plaint and claimed the jewels and 
ornaments, which formed the subject-matter of the 
third claim, as her own property, alleging that they 
had been presented to her on the occasion of her mar- 
riage. Tim plaint prayed (1) for the declaration 
that a certain portion of the estate in the hands of 
the first three defendants had been ancestral property 
in Bds hands, ( 2 ) for an account and administration, 
(5) that the jewels and ornaments should he delivered 
up. Held that th«e was a misjoinder of causes of 
action, having regard to the provisions of rule ( b ), 
section 44 of the Civil Procedure Code (Act X of 
3 877) Part of the claim in the plaint was for a portion 
of A 9 s estate, and was founded upon the plaintiffs 
alleged right as heir of A The other portion of 
the claim m the plaint — viz., that relating to the orna- 
ments — had no reference to Ad’s estate, and was per- 
sonal to the first plaintiff herself Asharai v Tyeb 
[X I*. R., 6 Bom., 390 

' JOINDER OP CHARGES. 

1 . Charges for distinct offences. 

Separate charges and U lals, — Several offences under 
one section of JPenal Code, — In a case of several 
offences under one section of the Penal Code, the 
proper way is to try the accused (under separate 
charges) for each of the several distinct offences 
under the section. Queen v. Sobrai GowaidaK 
[20 W. R„ Or., 70 

2. — - Criminal Proce- 

dure Qode, 1872 , s. 453 . — Practice , — Section 453 of 
the Criminal Procedure Code simply placed a statutory 
limit on the number of charges which may legally 
form part of a single trial There was nothing m the 
section, however, to prevent an accused from being 
separately charged and tried on the same day for any 
number of distinct offences of the same kind com- 
mitted witjun the year Empress v Dhononjoy 
Baraj . I. X,* R., 8 Calc., 540 :1C.L R„ 478 


JOINDER OF CHARGE S-confimed. 

3. Dacoity and receiving stolen 

property. — Distinct offnees . — Penal Code , ss . 
895, 412 — The practice 'of dividing the facts which 
constitute parts of one offence into several minor 
offences condemned. A person convicted of dacoity 
under section 395, Penal Code, cannot be convicted 
also of dishonestly receiving stolen property trans- 
ferred by commission of dacoity under section 412, 
wheft there is no evidence of the commission of more 
than one offence. Queen v Shahabut Sheikh 

[13 W. R., Cr„ 42 

4. Robbery on same night in 

several different places.— Cnmm%l Procedure 
Code , 1872, s. 453 — Separate and distinct offences of 
same Jcmd — Where persons are committed on three 
separate and distinct charges for three separate and 
distinct robberies committed on the same night m 
three different houses, they must he tried separately 
on each of the three charges. Queen v, Itwabeb 
Dome .... 6 W. R<, Cr„ 83 

5. Theft and house-breaking 

by night. — Criminal Procedure Code , 1872 , s . 
453, — A person accused of theft on the 1st August 
and of house-breaking by night in order to steel on 
the 2nd August, both offences mvohing a stealing 
from the same person, was charged and tried by a* 
Magistrate of the first class at the same time for 
such offences, and sentenced to rigorous imprison- 
ment for two years for each of such offences. Held 
that the joinder of the charges was regular under 
section 453 of Act X of 1872, and the punishment 
was within the limits prescribed by section 314, 
Empress v Umeda observed on by Straight, J. In 
THE MATTER OP DAULATIA . I. Ij. R., 3 All., 305 

6. — Offences of the 

same hind committed m respect of different persons ; 
— Criminal Procedure Code (Act X of 1872), ss. 
452, 453.— Where an accused was charged undei one 
charge including four counts, viz • — (1), house-break- 
ing by night with intent to commit theft in the 
house of A , (2), theft from the same house; (3), 
house-breaking by night with a like intent m the 
house of JB , (4), theft from that house ,* and where 
he pleaded guilty to the first and third charges, — Held 
that the case was within the terms of section 453, 
and that the words “ offences of the same jcmd M are 
not to be limited by the explanation to that section, 
but include a case like this, where a man has withm 
a year committed two offences of house-breakiffg. 
Held, also, that the words “offences of the same 
land ” are not limited to offences against the same 
peison. Per Field, J — Tlie explanation to section 
463 must be understood as extending and not as 
limiting the meaning of that section. Per Norris, 
J.— Care should be taken that accused persons are 
not piejudiced by charges being joined, and the 
Court should at all times be anxious to lend a willing 
ear to any application upon their behalf for separa- 
tion of charges, and for separate trials upon separate 
charges. Empress v, Murari, J L 31,4 All., 147, 
dissented from. Manu Miya v Empress 

[I. L. R., 9Cale„ 371 : 11 C. Xi. R., 52 



( 2757 ) 


DIGEST OF CASES 


JOINDER OI? CHARGES— continued 

7. Theft, receiving stolen pro- 

perty, giving and receiving illegal gratifi- 
cation, and false evidence .— Cnmma l Proce- 
dure Code , 1872, «> 452 . — Separate charges — Dis- 
tinct offences — The accused persons weie tried on 27 
charges, comprising the offences of theft, abetment 
of theft, and receiving stolen propeity, m 1872-73; 
similar offences m 1873-74, smnlai offences m 1874- 
75, the giving and receiving of illegal giatiff canons 
to and by public seivams m 1874-75, and, finally, 
the fahncation and abetment of fabrication of false 
evidence m 1876. One of the accused was convicted 
on two heads of chaige, and the rest acquitted The 
convicted appSaled against his conviction and sentence, 
and the Government appealed against his acquittal 
! on the other heads as well as agamst the acquittal 
of the rest Held that the trial was irregulai under 
section 452 of the Code of Cummal Pioceduie, and 
so would be the healing of the appeal The High 
Court, however, heard the appeal m respect of offences 
m 1874-75 only, it appealing that this couise did 
not piejudice the accused peisons who had been fully 
and fairly tried for those offences Queen v Han- 
manta . „ . . I. L. R., 1 Bom., 610 

3 ? Receiving, retaining, and 

dealing in stolen property.— Criminal Proce- 
dure Code , 1872, s. 453 . — Penal Code , ss 411, 413 . — 
Offences of different hinds, — Procedure . — A prisoner 
cannot he tried at the same trial for receiving or re- 
taining (section 411, Penal Code), and habitually ie- 
ceivmg or dealing m (section 413) stolen property 
The proper epurse is to try the accused first for the 
offences undei section 411, and if he is convicted, to 
try him under section 413, putting m evidence the 
pievious convictions undei section 411, and proving 
the finding of the lest of the property m inspect of 
which no sepai ate charge under section 411 could be 
made or tried by reason of the provisions of section 
453 of the Criminal Piocedure Code In the matter 
OP THE PETITION OP UTTOM KOONDOO EMPRESS 

v. Uttom Koondoo 

[I. Xj« B., 8 Calc., 634 : 10 C. L. R., 466 

i 9. Rioting and Hurt . — Penal Code , 

ss 147 , 323 — Offence made up of several offences . — 
Rioting «nd hurt in the course of such noting are 
distinct offences and each offence is sepai ately punish- 
able Empress op India v. Ram Adhin 

" [L Ii. R., 2 AH., 139 

AO. * Criminal Proce- 

dure Code, s . 454 — Committal on two separate 
charges. — Trial as for one offence — Separate trial 
— Where persons are charged with noting and also 
with causing hurt, although they may he tried as for 
one offence under section 454 of the Cnmmal Proce- 
dure Code, it is not illegal to tiy them fox both of- 
fences separately. In the matter op the petition 
op Amieuddin Amieuddin v Farid Sarear 

[I. Ij. R., 8 Calc , 481 

11. Abandonment of child and 

culpable homicide — Penal Code, ss. 304, 317 . — 
Exposure of child — Where a mother abandoned her 
child, with the intention of wholly abandoning it and 


JOINDER OP CHARGES. — Abandon- 
ment of child and culpable homicide — 

continued. 

knowing that such abandonment was likely to cause 
its death, and the child died m consequence of the 
abandonment, — Held that she could not be convicted 
and punished under section 304 and also under section 
3\7 of the Penal Code, hut section 304 only Em- 
press op India v Banni . X. L. R., 2 AH., 349 

12? Cheating different persons. 

— Criminal procedure Code, 1872, s 453 — Joinder oj 
changes — Offences of the same hind committed m 
respect of different persons. — M was accused of 
cheating G^on two diffeient occasions and also of 
cheating K on a thud occasion The three offences 
weie committed within one year of each othei ; and 
M. was chaiged and tried at the same time fur the 
thiee offences. Held that such joinder of charges 
was megular, inasmuch as the combination of three 
offences of the same kind, for the purpose of one 
trial, can only he where such offences have been 
committed m respect of one and the same pei son, and 
not against different prosecutors/Vithm the penodof 
one year, as piovided m the Cummal Pioceduie 
Code. Empress op India v. Murari 

[I. L., R., 4 AH., 147 

13 . Misappropriation of money 

at different times.— Postfnaster— Criminal Pro- 
cedure Code, ss 233, 234 — Offences of the same hind 
committed m respect of the same person — Where a 
postmastei was accused of having, on three different 
occasions within a year, dishonestly misappropriated 
moneys paid to him by diffeient peisons for money 
orders, — Held that the offences of which such person 
was accused being the dishonest naibappropnations 
by a public seivant of public moneys (tor as soon as 
they were paid they ceased to he the property of the 
lemitteis), such offences were “of the same kind,” 
withm the meaning of section 234 of the Cummal 
Proceduie Codg, and such peison might therefore, 
under that section, be charged with and tried at one 
trial for all three offences Empress v Mm an, I 
L. R., 4 All., 147 , observed on. Queen- Empress v 
Juada Prasad . . L L. R., 7 All., 174 

14. Framing incorrect record, 

forgery, and using forged document.— Penal 
Code (Act XLV of 1860), ss. 167 , 466,471.— Se- 
parate trials — Offences of the same hind — Amend- 
ment of charge — The prisoner was committed foi 
trial on fifty-five charges, including three charges 
under sections 167, 466, and 471 of the Penal Code. At 
the trial before the District Judge sitting with asses- 
sors, the Court informed the pnsoner that the trial 
would be confined to the three charges last men- 
tioned The prisoner was convicted on these, hut the 
Court allowed evidence to be adduced by the prosecu- 
tion on all the remaining charges, and m respect of 
these the prisoner was acquitted. On appeal to the 
High Court, — Held that the District Judge should 
have exercised the powers conferred on him by sections 
445 and 446 of the Code of Criminal Procedure, and 
then have proceeded to hold separate trials , that he 
should not have tried together the charges under sec- 
tions 167 and 466 of the Penal Code, as the offences 
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JOINDER OF CHARGES.— Framing in- 
correct record, forgery, and using forged 
document — continued, 

were not of the same kind within the meaning of sec- 
tion 453 of the Code of Criminal Procedure hut the 
convictions on these charges were upheld, as it did not 
appear that the prisoner had been prejudiced by the 
mode of trial adopted In the matter or the 
petition or Srebnath Kur. Empress v . Sree- 

NATH KUR . 

[ I. L. R., 8 Calc., 450 : 10 C. L. R., 421 

15 . Offences one of which is a 

summons and the other a warrant case. — 
Summons and warrant eases. — Criminal Procedure 
Code , ss, 217 and 253 —Procedure.— In the investi- 
gation of a complaint, which forms the subject of two 
distinct charges arising out of the same tiansaction, 
one of which is a summons and the other a warrant 
case, the procedure should be that prescribed for 
warrant cases. Rajnarain Koonwar v. Lata 
Tamoli Raut . . Lh R.,11 Calc., 91 

JOINT ANCESTRAL BUSINESS. 

See Cases under Hindu Law— Joint 
Family— Debts and Joint Family 
Business 


JOINT CONTRACTORS, SUIT 
AGAINST— 


See Contract Act, s 43. 

[I.L. R., 3 Calc., 353 
1. 1*. R., 5 Mad , 37, 133 
25 W . R., 419 

JOINT DEBTOR. 


See Cases under Contribution, Suit 
eor— Payment op Joint Debt by one 
Debtor. 


See Limitation Act, 1877, art 12 (1871, 
art. 14) . I. Ii. R., 2 Calc., 98 

See Cases* under Limitation Act, 1877, 
art 179— Joint Debt— Joint Judg- 
ment-debtors. 


JOINT DECREE. 

See Cases under Contribution, Suit 
poe— Payment op Joint Debt by one 
Debtor 

See Cases under Execution op Decree 
— Joint Decree, Execution op and 
Liability under. 

See Cases under Limitation Act, 1877 
art 179 (1859, s. 20 ) — Joint Decree. * 

See Limitation Act, 1877, art 99 (1871. 

- *• 10 Q) • . I. L. R., 4 Calc., 529 

[3 C. L. R., 480 

JOINT DECREE-HOLDERS. 

See Multifariousness 

[I. L. R., 1 All., 444 

See Cases under Limitation Act, 1877, 
art. 179— Joint Decree— Joint De- 
cree-holders. 


JONIT FAMILY. 

See Enhancement op Rent— Notice op 
Enhancement— Service op Notice. 

[I. L. R., 4 Calc., 592 
I. L. R., 10 Oalc,, 433 

See Hindu Law— Joint Family. 

See Hindu Law— Will— Power op Dis- 
position— Generally 

[I. L. R., I Bom., 561 
I, L. R., 5 Bom., 48 

See Cases under Hindu Law— Aliena- 
tion — Alienation by Father. 

JOINT FAMILY PROPERTY. 

See Compromise— Construction, En- 
forcing, Eppeot op and Setting 
aside Compromise. 

LI. L. R„ 1 All., 651 

See Cases under Execution op Decree 
•—•Mode op Execution— Joint Pro- 
perty. 

See Cases under Hindu Law— Parti* 

TION. 

Suit for share of— 

• See Degree— Form op Decree- Possess 
sion . . I. L. R., 1 Bom., 95 

[I. L. R., 5 Bom., 493, 496, 499 
3 Mad., 177 

See Cases under Limitation Act, 1877, 
ART. 127 (1859, S 1, CL. 13). 

See Cases under Parties — Parties to 
Suits— Joint Family. 

* See Cases under Sale in Execution op 
Decree— Joint Property. 

JOINT PROPERTY. 

See Cases under Co-sharers. 

See Cases under Execution op Decree 
— Mode of Execution— Joint Pro- 
perty 

See Cases under Sale in Execution op 
Decree— Joint Property. 

JOINT TENANCY. 

See Survivorship. 

[2 Bom., ©5: 2nd Ed., 63 

JOINT TENANTS FOR LIFE. 

See Hindu Law— Inheritance— Special 
Heirs— Females— Widow 

[L L. R., 1 Mad., 290 


JUDGE. 

Col. 

1 Appointment op Judge ♦ . 2761 

2 Duty op Judge . . .2761 

3. Power .... 2762 

4 Qualifications and Disqualifi- 
cations . . . .2765 
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JUDGE! — continued 

See Land Acquisition Act, 1870 

[11 B. L. R., 230 
13 B, Ii. R., 189, 300 
15 B B. R., 197 
. See Local Investigation 12 W. R., 76 
See Witness— Criminal Cases — Person 
4 Competent to be Witness 

[I B. R„ 3 All., §73 
6 B. Li. R., A. Or., 15 
7 W. R., 190 
20 W. R., Cr., 76 

* Discretion of— 

See Appellate Court — Exercise op 
Powers in Various Cases— General 
Cases . I. B. R,, 6 Bom., 304 

See Certificate op Administration- 
Nature and Form of Certificate 

[4 B. Ii. R., A. C., 149 

See Certificate of Administration — 
Cancelment or recall of Certifi- 
cate . 8 B. Ii. R., Ap., 14, note 

See Confession of Judgment. 

"* [3 B. Ii. R., A. C., 396 

See Hindu Law— Custom— Mahomed ans. 

* [I. B. R., 3 Calc., 694 

See Cases under Special Appeal- 
Other Errors of Law and Proce- 
dure-Discretion, Exercise of, in 
various Cases, 

See Summons . 15 B. B. R., Ap., 12 

acting in English Department 

of High Court. * 

See Transfer of Criminal Case — 
General Cases 

[I. L, R., 1 Calc., 219 

1 APPOINTMENT OF JUDGE 

1. — Consent of Governor Gene- 

ral, — Act XXIX of 1845 — Ratification. — The 
consent of the Governor General in Council, as 
required by section 5 of Act XXIX of 1845, to the 
' appointment of a Joint Judge had to be given before 
the appointment was made The doctrine of subse- 
quent ratification does not apply m a cimnnal case 
R&g. v , Rama bin Gopal . . 1 Bom., 107 

■ 2 DUTY OF JUDGE 

2. Trial of question of fact.— 

Ground for decision.'-* Private knowledge or in- 
formation. — Public rumour. — In trying a question 
of fact, no Judge is justified in acting principally on 
his own knowledge and belief, or public rumour, and 
without sufficient legal evidence. Meethun Ribee 
v . Rusheer Khan 

[7 W. R., P. C., 27 : 11 Moore’s I. A., 213 

3. — Private knowledge 

or information. — A Judge ought not to import Ins 


JUDGE — continued . 

2. DUTY OF JUDGE— continued. 

Trial of question of fact — continued 

own private knowledge or opinion into a case, but 
ought simply to decide the issues before him and on 
the evidence before him Meheroonissa v 

Bhashaye Merdha . 2 W . R., Act X, 29 

&EG v. Vyankatrav Shrinivas 

[7 Bom., Cr , 50 

IiAfihA Mewa Lall v, Sbee Mahato 

, [25 W. R., 152 

* 

4. — ■ Knowledge of 

facts — Judge as a witness — A Judge cannot, with- 
out giving evidence as a witxffcss, impoit into a case 
his own knowledge of particular facts Hurpur- 
shad v. Sheo Dyal. Ram Sahoy v Sheo Dyal. 
Balmoeund v Sheo Dyal. Ram Sahoy v Bal- 
moeund L. R., 3 I. A., 259 : 26 W. R., 55 

5. Judicial notice. — Judgment of 

grower Court — It is within the province of a 
District Judge to know, and it is his business to 
declare if he knows, whether a deciee, pioduced 
before him, of a Court within his district, was ob- 
tained in a proper Court and is such as he can take 
judicial notice of. Bukshoollah Chowdry v. 
Hub Chunder Chund . . 16 W. R., 248 

6. Opinion of asses- 

sor. — Personal knowledge — A Sessions Judge should 
not impoit into his judgment the opinion of an 
assessor denved from personal knowledge and unsup- 
poited by evidence on the record Queen v Ram 
Churn Kurmoear . 24 W. R., Cr„ 28 

3. POWER,'* 

7. Power of, to delegate to asses- 

sors examination of witnesses.— In a case of 
the assessors viewing the scene of the offence the 
Judge cannot delegate to them his powei of examining 
witnesses on tie spot. Queen v. Chutterdharee 
Singh 5 W. R., Cr., 59 

8. Pronouncing judgment out 

of Court.— Irregularity in criminal case —Where 
a Magistrate conducted and closed the trial m the 
established Court-house, hut could not by reason of 
illness pronounce judgment which he did at his 
private house , — Held that the Judge was not compe- 
tent to quash the sentence on this ground and to 
order a new trial by the Magistrate, his power being 
limited to refer the case for consideration of the 
High Court under section 434, Criminal Procedure 
Code, 1861. Government v. Holaseb Singh 

[1 Agra, Cr., 17 

9. Holding cutcherry in Mun- 

siPs Court, — Irregularity in trial of civifrcase — 
Consent of parties — Where a District Judge took 
advantage of his presence m the locality, and heaid 
and decided a suit in the Munsiffs Court, which had 
'originally been instituted in'* that Court, but subse- 
quently transferred to the Judge's Court for tnaT, 
and it appeared that the course taken was with the 
consent, implied, if not express, of both parties, who 
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3, POWER — continued. 

Holding cutoherry in MunaifFs Court— 

continued , 

were represented at the hearing, — Held that the 
District Judge was justified in taking the course he 
had done. Madhary v. Goburdhun Hulwai 

[I L. R„ 7 Calc., 694 : 9 C L. R., SOS 

10, Deciding case on evidence 

taken By Ms predecessor. — Irregularity in crimi- 
nal ease . — In the case of several prisoners who were 
tried by a Sessions CSurt consisting of a Judge and 
assessors, the latter convicted them, which finding was 
recorded by the Judg§, The Judge, however, post- 
poned giving judgment and left the district without 
recording Ins finding or lus judgment, and the Judge's 
successor, after considering the evidence which had 
been taken before his predecessor, convicted and 
passed sentence on the pnsoneis Held that the 
conviction was nQt valid and the trial had not been 
completed The High Court accordingly set aside 
the conviction and oi dei ed the le-trial of the prisoners 
upon the charges upon which they were co mm itted 
for trial Queen v Gobi Noshyo 

[21 W. R„ Cr„ 47 

See Tarada Baladu v. Queen 

[I. D. R., 3 Had., 112 

Queen v. Rug-hoonIte Doss 

[23 W. R., Or., 59 

XI, Power of Judge to deal with. 

evidence taken by Ms predecessor.— 
Procedure Code , s. 191. — Hearing of suit.— A 
Subordinate Judge, having taken all the evidence in 
a suit before him, adjourned the case to a future date 
for disposal. Upon the date fixed a further adjourn- 
ment was made. The Subordinate Judge, at this 
stage of the proceedings, was removed, and a new 
Subordinate Judge was appointed. Held that the 
trial, so far as it had gone before the first Subordinate 
Judge, was aboitive, and, as a tual, became a nullity. 
Held, also, that the duty of the second Subordinate 
Judge, when the case was called on before him, was 
to fix a date for the entire hearing and trial of the 
case before himself; that he might, at the request of 
the pleaders, have fixed the same day upon which the 
case was called on and proceeded to try it at once, 
and that the trial should then have pioceeded m the 
ordinary way, except that the parties would be allowed, 
under section 191 of the Civil Procedure Code, to 
prove their allegations m a different manner, Jagram 
Has v Hi aram Lai, I. L R., 7 All , 857, referred to 
Afzal-un-nissa Begum v. Ax Ali 

[I. L. R., 8 AIL, 35 

** • Civil Procedure 

Code , A882, s 191 — Hearing of suit. — Trial.-— 
Heath or removal of Judge dm mg suit — Procedure 
to be followed by new Judge.— Bio trial of a suit 
before a Suboidraate Judge was completed except for 
argument and judgment, and a date was fixed for. 
hearing argument. At this point a new Subordinate 
Judge was appointed, and he passed an order direct- 
ing a further adjournment and fixing a partieulai 
date for disposal of the case After some further ad- 


JUDGD —c onUnued, 

3. POWER — continued. 

Power of Judge to deal with evidence 
taken by Ms predecessor — continued , 
jomnments, the Subordinate Judge delivered judg- 
ment, having heard argument on both sides upon the 
evidence taken by his predecessor. The District 
Judge having on appeal upheld the Subordinate 
Judge's decision, a second appeal was preferred to the 
High Court, and an objection was laised on the 
appellant's behalf that the proceedings taken before 
the Suboidinate Judge were void, and he could not be 
said to have tried the case, inasmuch as no evidence 
was taken befoie him, and his judgment was based 
solely -on evidence recorded by his predecessor, * No 
objection of this kind was taken m either of the 
Courts below Held by the Full Bench, that, with 
reference to the grounds of appeal, and under the 
circumstances of the case, the officer who passed the 
decree in the Court of first instance had jurisdiction 
to deal with and determine the suit in the mode 
m which he did Jagram Hass v. Harain Lai, 

I. L JR ,7 All , 857 3 and Afzal-un-nissa Peg am v, 
A l Ah, I L P.,8 AH , 35, discussed Per Straight, 
Offg C J , that as no objection was raised before the 
Subordinate Judge to his taking up and dealing with 
the case m the mode m which he did, hut the evidence 
was discussed and criticised on both sides, there had 
been a waiver on the pait of the appellant in 
reference to the action of the Subordinate Judge 
of winch he now sought to complain. Per Oldfield, 

J , that where a Judge takes up a trial begun by 
another, although the law permits him to deal with 
the evidence taken by hispiedeeossor as if he himself 
had taken it down, he must deal with it judicially, 
and try the cause as though it had come before him 
in the first instance, and there must be a hearing 
of the entne case before himself , and in every ease it 
has to be seen whethei, as a matter of fact, there has 
been a real trial and heaiing of the entire case by the 
Judge , and if the evidence previously taken was not 
judicially dealt with, counsel heard upon it, and the 
entire case fully heaid and tried, theie has been 
no trial m the legal sense of the word, and the 
pioceedings must be set aside Jagram Has v, 
JNaram Lai, I L. R , 7 All , 857 , and Afzal-un-nis- 
sa JBegam v Al Ali, I L. R , 8 All , 35, followed. 
Per Mahmood, J, that although it is tine that 
“ a trial must he one, and must he held before 
one Court only," the identity of the Co^rt is not 
altered by a new Judge being appointed to preside m 
such Court , that when a trial goes on for more than 
one day, each day constitutes a separate hearing, and 
that such hearings cannot he treated as a trial heard 
on the original date , that the Civil Procedure Code 
does authorise a Judge to take up a case which 
has been partly heard before his predecessor, and 
to continue it fiom the point at which his predecessor 
left off, that where the Judge who has partly heard 
a case dies or is removed, the tuat, so far as it 
has gone befoie him, is neither abortive nor becomes 
a* nullity , that the new Judge is not required to fix a 
day for the entire hearing of the suit before himself, 
noi is there anything to prevent him from taking up 
a trial which has been partly heard by his predecessor, 
and to proceed with it as if it had been commenced 
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3 POWER — continued . 

Power of Judge to deal with, evidence 
taken by bis predecessor — continued 

before himself, that the Code does not recognise such 
procedure as amounting to separate tiials; that 
the Judge who succeeds another after a trial which 
has partly proceeded before his predecessor is not 
bound to fix a new day for commencing the trial 
de novo, nor should the trial proceed before She 
new Judge as if the day weie the first on which the 
case had ever come on for hearing , that the evidence 
recorded by the preceding Judge, by the mere fact 
of being upon 1$ie record, is ipso facto evidence m the 
cause, and could, under section 191 of the Code, 
be treated by the succeeding Judge “as if he himself 
had taken it down or caused it to be made that 
when the case comes on for hearing before the new 
Judge, there is no necessity for putting in the deposi- 
tions of witnesses which, though taken by his prede- 
cessor, are already upon the record , that such deposi- 
tions must be dealt with as matenals of evidence 
before the new Judge; that a judgment and decree 
upon such evidence are neither illegal nor absolute 
nullities, there being no want of jurisdiction , that 
when^suck judgment and decree are passed, the Court 
of first appeal is prohibited by section 564 of the 
Code to order a trial de novo, but is bound by section 
565 of the Code to decide the appeal upon the 
evidence on the record; that where further issues are 
directed to be tried, or additional evidence is to 
be taken, the Court of Appeal is bound to act accord- 
ing to the provisions of sections 566, 568, and 569 of 
' the Code, but cannot order a netir trial , that even when 
there has been an megulanty on the part of the fiist 
Court in receiving or rejecting evidence, the provi- 
sions of section 578 of the Civil Procedure Code and 
i section 167 of the Evidence Act prohibit the 'reversal 
of a deciee and the remand of a case for new trial, 
unless the megularity affects the merits of the case 
or the jurisdiction of the Court Jag* am Das v, 
Naram Lai, L L. R ,7 All , 857 , and Afzal-un-nis- 
sa Begam v* Al Ah, I. L. It , 8 All , 35, dissented 
from* Jax>u Rai v . Kanizak Husain 

[I. X». R., 8 AH„ 576 

13 , — — Porter of, to try 

case irregularly by consent of parties — Determina- 
tion of case by Judge who has not iaTcen evidence 
m — The parties to a suit which is being tried m a 
Court of Slrst instance have a right to insist upon 
having all the advantages which attach to a public 
hiring of the whole case and the examination of all 
the witnesses in open Couit before the Judge who is 
judicially to determine the matter m dispute between 
them, although they may, either expressly or implied- 
ly, consent to the suit being determined by a Judge 
who has not been present throughout the trial, and to 
his taking into consideration evidence which has not 

‘^heea-given before him. Soorenjdro Pershab Dobey 
^TISW&bun Misser . . . 21 W. r* 5 196 

4. QUALIFICATIONS AND DISQUALIFICA- ' 
TIONS 

14 . Disqualification. — Interest m 

case . — Judges should not try cases m which they liave 


JXJDGB — continued * 

4 QUALIFICATIONS AND DISQUALIFICA- 
TIONS — continued . 
Disqualification— continued 

any personal interest Calcutta Steam Tug- Co. v . 
Hossein Ibrahim Bin Johur 

[Rourke, O. C., 273 
Queen t. Boibonath Singh . 3 W R., Cr. 5 29 

15. — — Interest m case. 

— Mumcipal cases — Magistrate also Vice-Chair- 
man of Munigipality — Where a Magistrate was also 
Vice- Chan man of a Municipal Committee, it was held 
he could impose fines undei Bengal Act III of 1864. 

Anonymous,. . . . 3 W. B., Cr„ 33 

♦ 

16. — Interest m case . 

— Jydge as a witness — The jailor of a district jail 
being accused by one of the jail clerks of falsifying 
his accounts and defrauding the Government, the 
matter was enquired into by the District Magistrate, 
and the jailor was, hy the Magistiate’s order, placed 
on trial before a Bench of Magistrates, consisting of 
the District Magistrate himself, f., the Officiating 
Superintendent of the Jail, and three other Honorary 
Magistrates. The prisoner and his pleaders were al- 
leged to have stated before the commencement of the 
trial, on being questioned, that they had uo objection 
to the composition of the Bench, hut after the charges 
had been framed, the prisoner's counsel objected to 
the Bench as formed. The District Magistrate 
dnected the Government Pleadei to prosecute, and 
both the District Magistrate and L gave evidence for 
the prosecution. Aftei the case for the prosecution 
was closed, two formal charges were drawn up, — 
namely, that the prisoner had debited Government 
with the pi ice of more oil-seed tlmn he actually pur- 
chased, and that he had received payment for certain 
oil at a higher rate than he credited to Government. 
The moneys, the receipt of which were the subject of 
the first charge, weie obtained hy the prisoner on the 
strength of certain vouchers which he had induced L. 
to sign as correct, and L. had sanctioned the sale at 
the rates credited to Government. Upon the prison- 
er’s giving the names of the witnesses he intended to 
call in his defence, L was deputed by his bi other 
Magistrates to examine some of them who were con- 
nected with the jail, in order “to guard against 
deviation,” and the depositions so taken were placed 
on the record, “ to he used by either party, though 
not themselves as evidence ” The prisoner was con- 
victed. On a motion to quash the conviction, — Eeld 
that L. had a distinct ana substantial interest which 
disqualified him from acting as Judge. Eeld , further, 
that although a Magistrate is not disqualified from 
dealing with a case judicially merely because iu his 
character of Magistrate it may have been his duty to 
initiate the proceedings, yet a Magistrate ought not 
to act judicially in a case where there is no necessity 
for his doing so, and where he himself discovered the 
offence and initiated the prosecution, and where he is 
one of the principal witnesses for the prosecution. 
’Queen v Bholanath Sen - 

[I. L. R., 2 Calc., 23 : 25 W R. s Cr., 57 

17, ~ — — Disqualification 

of servant of Coi poratton of Calcutta to adjudicate 
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4. QUALIFICATIONS AND DISQUALIFICA- 
TIONS — continued. 

Disqualification— continued 

on summons at instance of Corporation. — A , alleged 
to have earned on business m Calcutta without having 
taken out a license under Bengal Act IV of 1876, was 
summoned at the instance of the Corporation by B , a 
servant of the Corporation and also a Justice of the 
Peace The case was subsequently heard by B. } who 
convicted A. and sentenced him to pay a fine. " Held 
that the proceedings ^and ultimate conviction of A. 
were illegal, inasmuch as B being a seivant of the 
prosecutor, i e , the Corporation, had such an interest 
as might give him a bias m the matter, and that con- 
sequently he ought no? to have sat as Justice of the 
Peace either at the granting or upon the hearing of 
the summons. Wood v. Corporation op tas 
Town op Calcutta 

[I. I*. R., 7 Calc., 322 : 9 C. I». R., 193 

See Queen v. Tarinee Churn Bosjs 

[21 W. R., Or,, 31 

where it was held -that there was nothing absolutely 
illegal m a Municipal Commissioner, also editor of a 
newspaper, trying a case of which he had expressed a 
strong opinion in his paper. 

18, - — Transfer of suits — 

Judge exercising executive functions — Bengal Civil 
Courfs Act {VI of 1871), s. 2d.— Act XIV of 1882 , , 
s, 25. — An officer who exercises executive and judicial 
functions having himself dealt with a certain matter 
and formed and expressed an opinion upon its merits 
in his executive capacity, and having further advised 
and directed litigation in support ot this view, is m 
consequence disqualified from dealing as a Judge 
with this same question when it comes into Court and 
has to be dealt with judicially Loburi Domini v 
Assam Railway and Trading- Co 

[I. Ii. R., 10 Calc., 915 

19, — Jurisdiction — 

Bias. — Magistrate 9 s jurisdiction where complainant 
is Ms private servant. — Legality of conviction and 
sentence passed hy such Magistrate in such a case — 
The mere circumstance that a trying Magistrate is 
the master of the complainant, does not deprive the 
Magistrate of his jurisdiction, though it is expedient 
that such a complaint should he referred to another 
Magistrate. In re the petition op Basapa 

[I. Ii. R., 9 Bom., 172 

20, Qualification as witness. — 

Judge giving evidence m case . — A Judge cannot 
give evidence in a case merely by making a state- 
ment of tact m his judgment If he intends the 
Courts to act upon his statement, he is bound to 
make jjiat statement w the same manner as any other 
witness. Rousseau ©. Pinto , 7 W. R. ? 189 

Kishore Singh v, Gunnesh Mookertee 

[9 W . R., 252 

See In the matter op the petition op Hurro- 
Chundbr Paul * . 20 W. R. s Cr„ 76 

Kallgnas t>< Gunga Gobind Roy Chowdhry 

* [25 W, R., 121 
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4. QUALIFICATIONS AND DISQUALIFICA- 
TIONS— continued. 

Qualification as witness— continued. 

21. — Competent witness 

m trial of case instituted hy himself, — A Judge is a 
competent witness and can give evidence m a case 
being tried before himself even though he laid the 
complaint acting as a public officer, provided that be 
haS no personal or pecuniary interest in the subject 
of the charge, and he is not precluded thereby fiom 
dealing judicially with the evidence of which his own 
forms a part Queen v Mukta Singh 

[6 B. L. R„ A. Cr„ 7 : 13 ^7. R , Cr., 60 

JUDGE OF HIGH COURT. 

* Grant of application for leave to m - 

stitute suit which had been refused hy anothei Judge , 
— Leave to institute a suit relating to property out of 
the jurisdiction, as well as to property within such 
jurisdiction, was refused by one Judge on the 30th 
June 1874 The same application, m the same suit, 
between the same parties, relating to the same pro- 
perty, and founded on the same cause of action, was 
made before anothei Judge on the"15th December 
1874, and the leave prayed for was granted JBeld 
that the order should not have been made, and that 
it should be discharged. Vythelinga MudblLy 
V CUNDASAWMY MUDISLLY . . 8 Mad., 21 

Power of— 

See Appeal in Criminal Cases — Proce- 
dure . , . 9B.L. R., Ap,, 6 

See Bengal Reg. V or 1812, s 26. 

}[B Ii. B., Sup. Vol., 655 

See Cbetieioate oe Administration — 
Cancelment or recall oe Cmrtiei- 
oate . . 5B.L. R., Ap., 21 

See Cases under Superintendence oe 
High Court. 

JUDGE OF THE SUPREME COURTS 

IN INDIA. 

Bower of acting as Judge and 

Jury — By the constitution of the Supreme Courts in 
India, the Judges for the purpose of the trial of an 
action sit as a Jury as well as Judges, and the same 
weight is to he given to a decision of the Judges, in 
such circumstances, as to the verdict of % Jury m 
England m which the Judge who tries the case makes 
no objection. Menadee Mahome» Cazun Sera»eb 
v. Ally Mahomed Shoosbey 

[6 Moore’s I.*A., 27 

JUDGES, DIFFERENCE OF OPINION 

BETWEEN- 

See Cases under Civil Procedure Code, 
1882, s. 576 

See Letters Patent, High Court, ol, 15, 
r [4 B. Ii. B., A. a, 10, 181 

B.L. E., Sup. Vol, 694 
18 W. R., 810 
14 W. K., 298 
I. L. R., 10 Calo.,108 
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JUDGES, DIFFERENCE OF OPINION 
BETWEEN— conti nued 

See Letters Patent, High Court, cl 36. 

[I. B. R., 3 Bom., 204 
14 Moore’s I. A., 209 

See Letters Patent, High Court, 
N W P , cl. 10 I. L. R., 1 All., 181 

See Reference to Pull Bench 

[I. L. R., 3 Calc., 2P 

JUDGMENT. 


Col 

1. Civil Cases 2769 

fa) What Imgunts to— . . . 2769 

( b ) Language or — . • • 2770 

( c ) Porm and Contents or Judgment . 2770 

( d ) Judgment governing other 

Cases . ... 2776 

( e ) Construction or Judgment . . 2777 

(/) Right to Cories or— . . . 2777 

2. Criminal Cases .... 2778 


See Cases under Letters Patent, cl 15, 

See Limitation Act, 1877, art 177. 

% [I. Ii. R., 1 All., 644 

— Copy of, Deduction of time neces- 
sary for obtaining. 

See Cases under Limitation Act, 1877, 
a 12, (1871, s. 13). 

Notes of, to explain decree. 

See Decree — Construction or Decree 
— General Cases. 

[I. L. R., 1 Bom., 158 

Reversal of— 

See Cases under Appellate Court — 
Interference with and power to 
VARY ORDER OP LOWER COURT. 

Variation of or addition to — 

See Criminal Procedure Code, 1882, s. 
367 (1872, s 464) I. L. R„ 3 Mad., 48 
[23 W. R., Cr., 49 

1 CIVIL CASES 

( a ) What amounts to. 

h Record of impression or opi- 

nion on partial evidence. — Where a District 
Judge on appeal made an order of remand under Act 
VIII of 1859, section 356, that evidence might he 
taken on one of the points raised, and at the same 
time recorded the impiession which his mmd had 
received on the other parts of the case, it was held 
that the opinion so recorded was not a judgment on 
appeal. Buloram Baboo v. Xssur Chunder Baboo 

[23 W. R„ 77, 

2. Memoranda of opinions.— 

Resignation or death of Judge before judgment . — 
Meld, per totam curiam, , that written opinions sent to 
the Registrar by Judges who had retired or died 


JUD GMENT — continued . 

1. CIVIL CASES — continued, 

(a) What amounts to — continued . 

Memoranda of opinions— continued 
before the judgment m the case was pionounced in 
open Court, are not judgments, but meiely memo- 
randa of the opinions and arguments of such Judges. 
Mahomed Aeil v. Asadunnissa Bibee Mutty 
Lall Sen Gwyal v Deskhar Roy 

* [B. Lt. R., Sup Vol., 774 : 9 W. R., 1 

3 . a — Judgment written by Judge, 

and pronounced m Court By Ins successor. 
— A Subordinate Judge wiote out his judgment m 
a case, which *had been heard ^efore him, after he 
had been relieved from his office, and left the judg- 
ment, to his successor to he pronounced m open 
Court. The judgment was pronounced m Court by 
the succeeding Suboidmate Judge An objection 
being taken m special appeal that the judgment lead 
out by the succeeding Subordinate Judge was not 
a judgment according to Act VIII of 1859,- — Held 
that the judgment was valid. Parbutti v Bhikun 

[8 a Xu R., Ap, 98 

S. C. Parbutti v. Higgin 17 W. R., 475 

4. Judgment given by succes- 

sor by Judge getting promotion.— Remarks 
on the impropriety of a Principal Sudder Ameen, 
who, after hearing the evidence m a suit, was pro- 
moted m the same district flora the second to the 
first grade and ref lamed fiom giving judgment, but 
left it to his successoi foi decision Qumre per 
Markby, J. — Whether such decision is legal Ra- 
dea Nath Banerjee v Jodoo Nath Singh 

. £7 W. R., 441 

( b ) Language or 

5. Proper language for judg- 

ment.— Judge whose vernacular is English — A 
Judge whose vernacular language is English ought 
to write his decision in his own language, though to 
do otherwise does not affect its validity Huro 
Soondury Dabee v Sreedhur Bhuttacharjbb 

[17 W. R., 352 

(c) Poem and Contents or Judgment 

6. Oral judgment.— Or al state- 

ment of intended judgment — A Judge may, at the 
close of the heai mg of a suit, state at once oially the 
judgment which he intends to record and deliver 
Anonymous . . 5 Mad, Ap, 8 

7. Materials on winch judg- 

ment should be founded.— Civil Procedure 
Code 3 1859 , ss. 172,188 — Examination of witnesses 
%n lower Court. — Petusal of depositions.-^ The 
meaning of section 183, Act VIII of 1859, taken in 
connection with section 172, is that the judgment is 
to he given upon the examination of the witnesses 
by the Judge himself in the £ourt of first instance, 
and not upon a perusal of depositions except those 
taken under section 173, and the subsequent sec- 
tions, which are expressly allowed to b e read in evi- 
dence at the hearing , and care should he taken, m 
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X. CIVIC CASES — continued. 

O) ^md Contents on Judgment— com*. 
nued. 

011 ^Mch judgment should be 
xounaecl— 

ilie transfer of suits, and m the disposal generally of 

° f tlie l0 ^ C1 Courts ’ to proven* ^the 
necessity of re-summonmg witnesses. Naeanbhai 
Veijbhdkandas t>. Naboshankab Chanbep Shan- 

* • • 4 Bom., A. C., 98 

Q * * 

T)* T rtT Decision on facts. 

-■Eeasons.—In deciding on the facte of a case. 
Judges should not base their decision upon some 
isolated piece of evidence, but take into considera- 
tion and record then- opinion on the whole evidence 
offered on both sides. Tiduokdhaeeb Sin<Jh ® 
Samqgbba Singh * . .6 "W R 9 


9* 


■ “ c/ 

finding one way or other oil all the material issues m 
a case. feHUiity) Motee Dossxa » Jot Kaeain 
Bosb 8 W. R., 481 

, W‘ " 1 T ‘ — Duty of Apv el- 

C0 7-o aS 1° Dements -Cuil P, ocedure Code, 
1859, s. 3o9.— It is the duty of Appellate Judges to act 
so far in conformity with the provisions of the Code of 
Civil Procedure as is sufficient to show that the Court 
has dealt with each ground of appeal, and more 
especially to record distinct findings on questions of 
fact. Anonymous . . 4 Mad, Ap., 56 

11. - General assent to judgment 

of lower Court-Duty of Appellate Court as to 
judgments —Whore the Civil Judge, confiumng a 
decree of the Distnct Munsif, stated by way of 
judgment that ho was of opinion that tlie decision of 
the Munsif was fail and equitable, tlie High Couit 
on special appeal sent hack the case with directions 
to the Civil Judge to iccord a judgment m sub- 
stantaal conformity with thepiovisions of the Code of 
Cml Iioceduie Keistna Reddy Stbinivasa 
Beddt . . . 4 Mad,, Ap., 56, note 


12 . 


late Court as to judgments -An App^lliteiuMf t 
should take notice of all the specific objections argued 
befoie it, and not content itself with iccoiding a 
general assent to a first Court’s finding Shum- 
BHOONATH ChOWDHET ®. PeOKASH ChUNDEE DUTT 

[8 W, R., 272 


18. 


« * " Judgment not in proper 

form.- Procedure Code, 1859, s. 359 —Illegal 
and defective judgment -A Judgo’s decision not 
52?* . “ contomity with the provision of section 
859, Act VIII of 1859, was held to be illegal and 
defective. Rughobue Suhai v. Chatteapat 

|[1 Agra 73 

Imeit Singh ». Koylashoo Kobe 

[11 W. R„ 653 

14. . 


TT7 I~~ “ Procedure 

*' 8 ° 9 ~ Jud( ? men t °f tower Appellate 
Vwrt^Omimon to record decision on material 


JUDGMENT — continued 

1. CIVIL CASHS— continued. 

(c) Poem and Contents oe Judgment— conti~ 
nued 

Judgment not m proper form-continued, 
points.— The Judge of the lower Appellate Court not 
5S“? * u ® judgment as required by section 

5. of Act VIII of 1859, the case was sent back to 
the lower Couit for the Judge to state the points for 
decision, and to give his decision upon those points 
.consecutive^ Tatdb Khawas , Jagannath 
Heasad 7 B. D. R., Ap., 14: 16 W. R., 131 

Coml^f 8 Coiir *-- The ,1 udgment of an Tppellate 
Court should clearly and fully dispose of all the 
points m issue between the parties by a distinct 
hndtng on each of them. Hhagbet Khan v. Poddq 
™ * * * • * 3W. R,102 

Lhun Rae v. Ramphub Rae . 2 H, W 49 109 
Sookh Raj Singh v Tupeazooe Ho^sen 

[2 W. R., 142 

16. 


p ~'- , n 1 7< ^® asonsfor Vision .— Civil 
Procedure Code , 28o9 } s 359.— Section 359, Code of 
L cedure, made it incumbent upon an Appel* 
late Court to set down distinctly the point or uointa 
on which it has to decide the appeal, and record its 
reasons for the decision it arrives at in each and all 

Shf ” ue 0*ose Sadhoo 
Chuen Ghosh . . , 16 "W, R 4> X30 

Raj Chundee Buemttn Roma Kant Chhokee* 

BUTTy * • 15 W, R, 324 

n j * 7n7^ I — Civil Procedure 

Code, 18o9, s 359 —The judgment of an Appellate 
Couit „hould state cleaaly the reasons of the eon- 
clusions therein contamod Chundee Kant Chow- 
DHEY V. Human CllUNDEE ClIOWDHEY 

[1 W. R., 214 

Gobuedhun v Sadhoo . . j ~\}?, r,, 244 

Kaktiok Napit v Peesonomoyei! Naptinee 

[2 W. R., 77 

Boole e Chund v Oomda Begum 

[18 W. R., 473 
Khettue Mohun Gossain v. Bhteub Chundbb 
_ bHEI!1 ’ • • • . 3 W. R., 126 ■ 

Teidoohun Butt v Ishen Chundee ' b H 0 WDHEY 

„ „ [3 W. R., 176 

Hossein Buksh v Ameena Khatoon ” 

,, , [10 W. R., 280 

Koeban Adi v Ashan Adi . 

Shathue Paul v Gudadhck Roy. 

„ [4 W. R., 100 

Ganpatbam Lakhmieam ®. Jaiohand Tadae- 
chand . . 4 Bom., A, C„ 100 

Bhagvatsangji Jadamsangji v. Paetabbangj'i 
Ajjabhai 4 Bom., A. C., X05 

The reasons for 


4 W. R„ 4 


18. 


.v , , , me reasons xor 

their decisions must m all cases lie recorded 'by the 
Judges of the High Courts in India Kaoheka- 
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JUDGMEJSnr — continued. 

1 CIVIL CASES — continued 

(i c ) Form and Contents of Judgment — conti- 
nued 

Reasons for decision — continued 
lyana Rungatpa Kalakka Tola Udiar ?j. Kachi- 
yigajaya Rungappa Kalaeea Tola Udiar 

[2 E. L. R., p. C„ 72 • 11 W. R., P. C., 33 
12 Moore’s I. A., 495 

19. Appellate Court 

— An Appellate Court is not bound to discuss seria- 
tim < the arguments adduced by a lower Couit m 
support of its 3 pigment, but need only give its own 
reasons foi its own judgment. Indrabati Kun- 
wari v Mahadeo Chowdhry 

[1 B. !L. R., S. TL, 2 

20. — — Reversal of judg- 

ment of lower Court — An Appellate Court is bound 
to state its reasons for reversing the decision of a 
lower Court. Mahadeo Ojha v Parmeswae Pan- 
day . . 2 B. Ii. R., Ap., 20 

Munsoob Bibee v . Axi Meah . 17 W. R., 358 

Mahomed SalIeh t>. Nusseerooddeen Hossein 

• [21 W . R., 284 

£i- — — : Civil Procedure 

Code , 1859, s. 359 —Meld, by Markby, J , that in 
saymg that the “reasons” for the decision of an 
Appellate Court must be stated, section 359, Act 
VIII of 1859, meant not the reasons for coming 
to any conclusion of fact, but the leasons showing 
upon what points of fact or law the decision runs 
The bare fact that a Judge had not given the reasons 
for his judgment is not m itself a ground of special 
appeal Ramessur Bhuttacharjee v Bhanoo 

[12 W. £. s 272 

22 Omission to state 

reasons in judgment . — Civil Procedure Code ( Act 
XIV of 1882), ss 574 , 584— The fact that the 
judgment of an Appellate Court is not drawn up 
m the manner prescribed by section 574 of the Civil 
Procedure Code is no ground for a second appeal 
under section 584, unless it can be shown that the 
judgment has failed to deteimme any material issue 
of law. Bisvanath Maiti v BaIdyanath Mandttl 
[I. L. R., 12 Cale., 199 

23. . — «»■« ■ ■ ■ Civil Procedure 

Code , 1859, s. 359.— The judgment of an Appellate 
Coujpt must contain the points for determination, the 
decision thereupon, and the reasons therefor It 
need not, under section 359 of the Code, contain 
a review or setting forth of the whole of the evidence. 
The propriety of giving an intelligent and clear 
account of the evidence m the 3 udgment laid down. 
I>fooR Mahomed v Zuhoor Ally . 11 W, R , 34 

24. * — Finding of Ap- 

pellate Court • — Omission to give reasons — The find- 
ing of an Appellate Court not accompanied by reason^ 
is not conclusive f Gopalrao Ganesh v Kishor 
Kalidas . . ♦ I. B. R., 9 Bom., 527 

See Krishnaeay YaShvant «. Vasudev Apaji 
Ghotikar . . I. X», R., 8 Bom., 371 


JTJD GMElsTT — continu ed 

1 CIVIL CASES — continued, 

(c) Form and Contents op Judgment— cont%~ 
nued 

Reasons for deeisio m— continued. 

25. Omission to give 

reasons for oider holding appeal barred. — Order 
discharged under the circumstances, the District 
Judge having given no reasons for making the order. 
RaGHUI^ATH GoPAL V NlLU NATHAJI 

[I. Xi. R., 9 Bom., 452 

26. Judgment of Ap- 

pellate Court — It is not obligatory on an Appellate 
Court to meet categorically ejery one of the ar- 
guments advanced by the first Court m support of its 
decision The meagreness of the judgment of a lower 
Appellate Court can only warrant a remand when the 
3 *udgment does not show that the Court has consi- 
dered the evidence. Krishendro Roy Chowdry v, 
Digumburee Debia Chowdrain , 16 W. R., 15 

See Shumshurooddy v . Jan Mahomed Sirdar 

.[21 W. R., 260 

27. -» Appellate Court 

confirming judgment — An Appellate Court is hound 
to give reasons for deciding a specific point (m this 
case limitation) raised before it on appeal, even if 
it confiim generally the order .of the Court below. 
Radha Gobind Kur v. Ram Kishorb Dutt 

[8 W, R., 340 

28 Omission to 

give reasons — Appellate Court.— Civil Procedure 
Code, 1877, s 574 — Wheie the judgment of the 
lower Appellate Couit dismissing an appeal was 
meiely as follows “the appeal ss dismissed with 
costs” — the High Court set aside the decree on the 
ground that the Court had not complied with the pro- 
visions of section 574 of the Civil Procedure Code 
Srikant Dey v Huri Das Pal XI C. Xi. R., 131 

29. 2 Affirming judg- 

ment of lower Court — Wheie the decision of a case 
involves issues of fact, and the first Court has gone 
fully into the evidence and recorded its finding 
and decision, if the Appellate Court agrees with the 
conclusions of the Court below, the Appellate Court is 
not obliged by law to state m detail the reasons pre- 
viously recited m which it concurs Lalla Jugges- 
hur Sahoy v Gopal Lall . . 15 *W. R., 54 

30 Civil Procedure 

Code, 1859, s 359 — Omission to give reasons — In a 
case decided on puie questions of fact, no point being 
left undetermined, m which the Judge m appeal en- 
dorsed the opinion of the first Court, without giving 
detailed reasons, the High Court did not consider 
it light to remand the case to the Judge to set forth 
m his judgment the same reasons which influenced the 
Court of first instance Imeit Lall Tharoor v 
Kucrshed Suhaye . . .10 W. R., 100 

„ Kulumutee Kooer v . Jo^ahur Lall 

[XL W. R„ 318 

31. — Civil Procedure 

Code, 1859, s. 359 —Where a lower Appellate Court 
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%T UX) GME3STT — continued* 

1* CIVIL CASUS— continued, 

(c) Form and Contents of Judgment — conti- 
nued. 

Reasons for decision — continued, 

took no notice in its decision of a large quantity of 
evidence of very considerable importance which had 
been urged before it as of the highest possible charac- 
ter, and gave no reasons for agreeing with the Court 
of first instance that the evidence m question had 
very little connection with the case, its judgment was 
held to be not a legal decision m the terms of section 
359, Act VIII of 1859. Adheen Misses v. Jog-raj 
Misseb .... IIW.R.,312 
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- _ ^ Affirmance of de- 

cision of lower Court,- — Decision on oral testimony,— 
A plaintiff is entitled to some opinion by thelower 
Appellate Court Upon the oral testimony on his side. 
The pero affirmance of the decision of the first Court 
which considered the oral evidence in detail does not 
involve the adoption by the lower Appellate Court of 
the first Court's view of the oial testimony Bajtoo 
v Baj Coomar Singh . . 7 *w. R,, 137 


33. 


Omission to gwe 

reasons ,— As a matter of law, the decision of a lower 
Appellate Court cannot be said to be erroneous or fit 
to be reversed because the Judge has not, m reversing 
the decision of the Court below, categorically met and 
retu.ed the reasons on which that decision had pro- 
ceeded , but such an omission may form a good ground 
for an application to the High Court to require 
the lower Appellate Court to set forth the reasons on 
which its judgment proceeded. Gobam Hossein 
v . Bam Doyae Ghose „ , 12 W. R., 152 


3 4. 


Civil Procedure 


Code, 1809, s 359 —Ground for remand —It is the 
duty of the Appellate Court when it reverses the deci- 
sion of the fust Couit, and more especially when the 
judgment of the first Court is full and cogent, to 
point out the giounds on which it comes to a dif- 
ferent conclusion Where a District Judge had 
omitted to do so, and, having left the country, could 
not he required to supply the omission, the High 
Court, being unable to make the 01 dmaiy presumption 
that he had fully considered the evidence, set aside his 
judgment, and remanded the case to he heaid in ap- 
peal de novo. Kristo Chunder Chuokerbutty v 
Bam Bromho Chuokerbutty . 20 W. R., 403 


35. 


^ m T Duty of Appellate 

Court —Transfer of Tadge.-Irregulanty in record- 
mg judgment .- The Cml Judge, in confirming a 
decision of tile District Munsif, did not state *the 
reasons upon winch his judgment was founded, and 
the High Court remittod the case in order that 

Clv ?} record a judgment in accord- 

anceovith the Civil Procedure Code. The Cml Judge 
had been appointed to another district ; and when the 
case went down, the new Judge had the case ro-arguod 
before him, and reversed the decision of the Munsif. 
fil 0 .?? 11 c °urt, under the circumstances, held that 
' 4 be SlV ? n ^ the J rat Judgment, notwith- 

m«s^R t ^ Irrega m ' lty - Keiskna Snx- 

sirASi Bbddi Mad 174 . 


JUDQMENT~coMf»u««d. 

1. CIVIL CASES — continued, 

(c) Form and Contents oe Judgment — conti- 
nued. * 

Reasons Tor decision — continued . 

“ 7 ~ — 1 Omission to give 

reasons —Death of Judge before judgment. — A 
eputy Collector having died before giving his reasons 
for a decree said to have been made by him, the whole 
of the subsequent proceedings were held to be bad, 
amd the case was remanded to the Collector to be 
tried de novo upon the evidence upon the record. 
Nobo Chunder Banerjee v, Ishur Chunder 
Mitteb - " ^12W.R,,254 

f ~~ — — Judgment of Ap- 

pellate Court . — Omission to give reasons. — Remand 
under ss 566 , and 587 , Civil Procedure Code , 2882 . 
—Where the lower Appellate Court omits to give 
reasons for its decision, the High Court will retain 
the case in second appeal, and either require the 
Judge to state lus reasons, or, in the event of his 
absence, refer the case to his successor for fresh trial. 
Assanubbah v. Haeiz Mahomed Adi 

[I. L. K-, 10 Calc., 932 

. 3S - Judgment containing find- 

ings unnecessary for disposal of case.— 
appellate Court —Dismissal of sv.U.—Ftndmgs an- 
necessary for disposal of case— Appeal by success - 
Jj™ pmty — Civil Procedure Code, 1882, s. 203.— 
When a suit has been dismissed on the merits in the 
Court of first instance, and that decision is upheld 
y the District . Judge on appeal, merely on the 
ground of non-jomdci, the District Judge should not 
recoid any findings in the appellant's favour on the 
merits of the case, and, if he does so, such findings 
will, second appeal to the High Court, be expunged 
from the record. JSTanda Lad Kai v, Bonomadi 
Lahib * • - . I. Ij. R., IX Cale., 544 

39. — Additions to judgment 

after delivery.— Adding reasons for decision — 
to a i? c * to a judgment once delivered 
when the effect of the addition is to alter the 
grounds on which the judgment pioceeded Semble, 

A Judge may append to Ins judgment additional 
leasons, merely to show more fully the correctness of 
the decision at which he has amved, though such 
a course is not strictly wai ranted by the Civil Proce- 
dure Code. Snadden * Todd, FindbaSt, & Co 

[7 W. R, s 286 

40. — — Final disposal on seffcle- 

ment of issues .—Omission to take evidence.— 
Where the Judge finally disposed of the ease on the 
> day fixed for the settlement of issues, without allow- 
mg tho parties the opportunity to adduce evidence 
and fully ascertaining the facts,— Meld that his 
judgment was illegal and defective. Oubzar Shah 
V. Mehtab Singh . , . 2 Agra,, 30 

id ) Judgment ooyeuntno other Cases. 


41. 


One judgment governing 
ih ng judgment.— Whoro a judg- 


several cases.— ™ (/ gtmgmem.— w nere a judg- 
ment m one case governed other cases ,— Meld that 
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JUDGMENT — continued, 

1. CIVIL CASES — continued, * 

(d) Judgment governing othee Cases — conti- 
nued 

One judgment governing several eases— 

continued, 

the filing of that judgment was a substantial com- 
pliance with the requirements of the law, and that 
the filing of a short judgment referring to the 
other judgment was merely formal, and the delay 
excusable, Mothoornath Chuckerbutty v Kis- 
ses’ Mokun Ghose . W . R., 1864, Mis., 9 

Bhyrubnath Sandyad v Here Soonduree 
-Dossee ® . . W. R., 1864, Mis., 28 

( e ) Construction or Judgment. 

42, Inconsistency in portions of 

judgment. — Ambiguity. — In construing a judg- 
ment, if a difficulty is found m reconciling the con- 
clusion ultimately arrived at with the previous part, 
such pait must be rejected. Bykunt Chunder 
Chuckerbutty v. Dhunput Singh 

. [19 W. B„ 104 

43. Matter omitted in conclu- 

sion arrived at, — Former decisions of same 
Judge as guides. — Where the final sentence in a judg- 
ment of the High Court made no mention of a mat- 
ter specified m the previous words, and the District 
Judge had the option of taking the latter to throw 
light on the former, or the former to be controlled by 
the latter, he was held to be entitled to follow the 
effect of previous judgments delivered by the same 
Judge of the High Couit. Tara Chand Biswas v. 
Bam Jeebun Moostaeeb . 22 W. R., 202 

(/) Bight to Copies op. * 

44. Right of parties to copy 

of judgment.- — Translation — Parties to a suit are 
entitled to receive copies of the original judgment, 
not merely a translation. Varjiyan Bangji v Aji 

Daji 1 Bom., 165 

45 . Copies of judg- 

ment of Courts of Small Causes — Judges of Courts 
of Small Causes were bound to give copies of their 
judgments to parties requiring them Ibrahim 
Eatte Abi v. Chandra Bhau yalad Bapuji 

* 7 Bom., A. C„ 130 

46. Right of strangers to copy 

or judgment.— Strangers to a suit may obtain as of 
Course copies of judgments, decrees, or orders at any 
time after they have been passed or made. See 
Circular Order, 2nd June 1875. In re Bama Churn 
Ghosal . , . . 2 C. Ii. R., 553 

47. Copies of. Belay in furnish- 

ihg. — Civil Procedure Code } s. 198 . — Resolution of 
High Court , 6th July , 1872 —The plaintiff applied 
for the admission of a special appeal, and his applica- 
tion was refused on the ground that the time for the 
admission of the appeal had expired. It appeared 
that he had applied for a copy of the judgment and 
decree, but had been refused, as he had not put in a 


JUDGMENT — continued . 

1. CIVIL CASES — continued. 

(/) Bight to Copies op — continued . 

Copies of. Delay m furnishing — continued . 

sufficient quantity of blank papeis for copies On 
appeal to the High Court, — Held the judicial officer 
was not justified m delaying the giving of copies un- 
til blank papeis were put m. Such copies, by section 
198 of Act VIII of 1859, and a resolution of the 
Court of 6th July 1872, are to be issued on pioduc- 
tion of the necessary stamps. Nibmoney Singh v. 
Chinibas Mahanti m 

[12 B. Xu R., Ap* 8 : 20 W. R., 405 

*2. CBIMINAL^ASES. 

4£$. Illegal judgment. — Judgment 

pronounced by successor — Re-trial — Until the find- 
ing is recorded the trial is incomplete If before the 
finding is recorded the piesidmg officer of a Court is 
lemoved, the successor cannot pass judgment upon 
consideration of the evidence recoided by the prede- 
cessor. Anonymous . . 4 Mad., Ap., 43 

49 . Necessity of findings on 

each charge. — Criminal Com t — Sessions Judge , — . 
A Sessions Judge should record findings, whether of 
conviction or acquittal, on all the chaiges under 
which prisoners are committed for tnal Queen v. 
Mahomed Adi * . c 13 W. R., Cr., 50 

50. To enter up find- 

ings on every head of chaige is not only not illegal 
but the most convenient conise Anonymous 

[6 Mad., Ap., 47 

51. Reasons fo£ decision.— Cri- 

minal Appellate Court . — Judgment in affirming con- 
viction — Although as a general rule it is not incum- 
bent on an Appellate Court when confirming a deci- 
sion to set forth its reasons in full, yet m the circum- 
stances of a case any thing peculiar should be noticed 
Beg. v. MoRofiA Braskarji . 8 Bom., Cr., 101 

52. — - ■ - — Sessions Judges . 

— Sessions Judges should recoid their reasons for 
confirming, reversing, or modifying the sentences 
or orders of the Magistrates Anonymous 

[5 Mad., Ap, 12 

53. — — Omission to 

give reasons — Criminal Procedure Code {Act Xof 
1882), ss 367-424 —A Sessions Judge, after hearing 
an appeal, gave the following judgment * <£ It is 
urged that the evidence is quite untrustworthy, and 
tkat the* decision should he reversed The depositions 
have been gone through, and commented on at con- 
siderable length The Court finds no ground for in- 
terference. The appeal is dismissed” Held that 
this was not a sufficient compliance with sections 367 
and 424 of Act X of 1882, and that the case jshould 
be re-tried. Kamruddin Dai v. Sonatun Mandab 

[I. X. R , 11 Cale., 449 

54 . Judgment not m proper 

form. — Form and contents of judgment — Criminal 
Appeal to Magistrate^-- Criminal Procedure Code, 
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«i UD,£1MENT — continued 

2 CRIMINAL CASES — continued. 

Judgment not in proper form— continued. 
1883, 367, 424.— A Magistrate, hearing an ap- 

peal from the Deputy Magistrate, gave the following 
judgment • I see no reason to distrust the finding 
of the lower Court The sentence passed, however! 
appears harsh. I reduce the term of imprisonment 
to fifteen days The fines and terms of imprison- 
ment in default will stand” Me Id, following the 
decision m Kamrudchn 2)a y Sanction J tgndal, 
H Ga ^° > 4^9 > that it was not a judgment 
within the meaning of sections 367 and 424 of the 
Criminal Procedure Code In the matte b oe tee 
petition op Ram Das Maghi „ 

* [I- -k* B., 13 Calc,, 110 


63. 


* Record sent to 


a 7 , A ^ «/ &V/ 0 O ZQ 

Couri - — Criminal Procedure Code , 1882 
s ' Part'S,. proviso — Record of heads of charge. 

r Judgment m trial by jury. Reid that the words 
m section 464, Code of Criminal Procedure, that m 
trials by jury « heads ” of the Judged “charge” 
are to be recordeu, must he construed reasonably 
and include such statement on the part of the 
r Sessions Judge m will enable the Appellate Court to 
demde whether the evidence has been propeily laid 
before the jury, or whether there has been any mis- 
direction m the charge Queen 77. Kasim Shaikh 
[23 W* R., Cr., 32 

66. 


zr „ ” Comments on conduct anri 

Fot ihfn 6 0f POllC ® Officers— Session . 5 Judges — 
t>, 0 PUrp0S6S of , a J u< te m ent m Sessions trials 
shLw t r 0ny f , co “ duet ° f P° lice officers concerned 
should he scrutinised and commented on m the same 

fnSw 88 ?° Se ma teml witnesses, and no 

further. Queen v. Bujdei Roy 

[23 W. R., Cr., 65 

67, 


j t ^ 35^Tote sdded to judgment rif 
judicial officer in criminal case.— In emlar 
uly— Observations by Stuart, C J, on the impro- 
priety of a judicial officer adding a “note” to Ins 
judgment 111 a criminal case impugning the correct ‘ 

Zl°t the r dWl0 2 he has ^ at on the c“-: 

dence m such case. Empress b Ghattar Singh 

[I. L. K., 2 All., S3 

JUDGMENT IN PElur 

See Cases under Estopped— Estopped 
by Judgment. 

See Evidenoe-Civid Cases-Decrees 
Judgments, and Proceedings in 
former Suits. 
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JUDGMENT IN REM-eo»i/«« e( *. 

„ h S L~ ~ — ® ule making judgments con- 
elusive. — Exceptions to rule,— The rnlo mi„ i 
makes a judgment conclusive against parties and 
those who claim under them 10 1: 5 j 

exceptions which are the offspring of posdave^W 
and the reason of the exception rm.v ' 1 ,7’ 

stated to to that the nature of the proceed, n^hv 
which there is a fictitious, though not uniust extort 
sum of parties, renders it proper to use I 

against those not formally paities The rule^asfto 
judgments ««, rem, except m some peculmr cal, 
results from the nature of the proceeding. . S 
before attempting to apply the rule m this fouutel 
consideration should be given to the cjuestion wlmthS 
there are Courts so proceeding as to war™, + S ll 
application ofthe doctrine of decrees m rem. Mr 
Smith s definition of a judgment m rem discussed 
and dissented from, and the authorities in English 
and Roman law upon the subject examined and cam 
mented upon. Yarakalamma b. Anakada Naramma 

[2 Mad., 270 

pfi , , " Judgments of mofussil 

ourts. ALyA Court — Evidence. — In a suit bv A* 

C. against JJ , the widow of It M to set aside ahenn 
tions by D and to establish his title as reverse™™ 

tbift R. N. had been rfS if/zfarM Z To 
judgment m the fomo^Zi/waf not^llssMo^ 

!&S3385S£a&i ■ 


„ J* “ Decision as to status of narti- 

emai^ersonor family — Judgment inter partis 

a ™t bf!Tfnr +i 0t a Jud ® :mei i t m rem because, in 
?, ? uit , y *°\ tbo recoveiy of an estate from E 

f!!+!t”“ led generally concerning the status of 
a particular person or family; it is a iudement vJz. 

vsz.*™™ n “ 

AH • • • . ■ a w. B., T. c., 31 

t® Moore’s I. A., 539 


L r Z7j 

under Act XIX imTT! was i?* lnto posseesJbn 
lam on Mof aS? “into sonT^ ^ 
proof of the legitimacy of A. A third son °r< le !. °” 
corned to be entitled ***£ J, ^fo^gCnd 
that A was illegitimate, or was the offspring of an 
inferior marriage. Meld the decree “the 

g e exercised m matters of prize) any Court 
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JUDGMENT EN* REM.— Decision as to 
disputed succession to raj— continued 
capable of giving a judgment m rem ? JoGENDEO 
Deb Roy Hut v Punindro Deb Rot Kut 

[n B. L. R., 244 : 17 W. R., 104 
14 Moore’s I. A., 307 

5. — Decree declaring deed to be 
forged. — Evidence, — The plaintiff sued to set aside a 
decree which had been obtained against a co-shaker 
on a mokurran pottah The deci ee which declared the 
pottah to be a forgery was in a suit to which the 
plaintiff was no party Held, the decree did not 
operate as a judgment in rem « Gungadhur Hot v. 
WOOMA SOONDEREE DOSSEE 

* [B. Xi. R., Sup. Vol., 672 

2 Ind. Jur., N. S., 120: 7 W. R., 347 
See Lala Ranglal v Deonaratan Tewaet 

[6 B. L. R., 69 : 14 W. R., 201 

6, Decision on question of adop- 

tion. — The Full Bench decision, B L X , Sup. Vo l, 
662 2 Ind. Jur, X S, 229 7 TV. X , 338, merely 

laid down that a decision m a suit inter alios relating 
to a question of adoption was not a judgment in rem 
and was not conclusive , and that a judgment or order 
in a suit inter partes, in which it had been found that 
the plaintiff had been adopted, could not be used at 
aU as evidence of the fact of adoption in a suit inter 
ethos. It only spoke of decrees or judgments inter 
alios, and never intended to speak of the admissibility 
or inadmissibility of thakbust maps or other similar 
surveys, as to whether they would or would not be 
evidence agamst persons who were not parties to 
them. Motee Dale v. Bhoop Singh 

[2 Ind, Jur., 1ST. S., 245 : 8 W. R., 64 

JUDICIAL ACT. 

See Cases under Judicial Officers, 
Liabilitt of — 

JUDICIAL COMMISSIONER, POWER 
OP— 

False evidence. — Criminal Proce- 
dure Code (Act XXV of 1861), s. 172 —A. Judicial 
Commissioner has no power, under section 172 of the 
Code of Criminal Procedure, to commit a witness for 
a false deposition given before the Assistant Commis- 
sioner. Queen v Mati Khowa 

[3 B. L. R., A, Cr., 30 : 12 W. R., Cr., 31 

JUDICIAL COMMISSIONER, ASSAM, 
JURISDICTION OF— 

Act XL of 1858. — Succession Act , 

X of 1865, s 235.— Assam does not come within the 
definition of a province, but of a district, for the pur- 
poses of Act X of 1865 ; and the jurisdiction, m grant- 
ing probates and letters of administration under sec- 
tion 235 of that Act, is vested, not in the Deputy 
Commissioner, but m the Judicial Commissioner The 
Court of the Judicial Commissioner, not of the De- 
puty Commissioner, is the prmcipal Court of original 
civil jurisdiction in Assam, and the Judicial Commis- * 
sioner xs the officer to whom, under Act XL of 1858, 
the charge of minors and their property is committed. 
Kbisto Surma Adhikaree v . Basoodeb Gossamer 

[12 W. R., 424 


JUDICIAL COMMISSIONER, PUNJAB, 

CIRCULAR ORDERS PASSED BY— 

See Indian Councils Act. 

[12 B. L. R., P. C., 187 

JUDICIAL NOTICE. 

See Civil Pbocedube Code, 1882, s. 87. 

% * [4B.L.R., O. C.,51 

See Religion, Offences relating to— 

* [I. L. R., 7 AIL, 461 

■** Justice of the Apeace — Case sent 

up to PLigh Court — Where X. nad tried a case and 
sent it up to the High Court, but it did not appear whe- 
ther he had dohe so m his capacity of a Magistrate or 
of a Justice of the Peace, — Semite, the High Court 
was bound to take judicial notice that X was a J us- 
tice of the Peace for Bengal. Queen u. Nabadwip 
Goswami 

[1 B. L. R., O. Cr., 15 : 15 W. R., Cr., 71, note 

JUDICIAL OFFICER, CHARGE BY, 

FOR EXECUTING COMMISSION. 

See Commission— Civil Cases. 

[12 B. L. R., Ap., 4 

JUDICIAL OFFICER, TRANSFER OF— 

See Magistrate, Jurisdiction of — 
Transfer op Magistrate during 
Trial . . I. L. R., 2 Calc., 117 

[I. L R., 3 AIL, 563 

JUDICIAL OFFICERS, LIABILITY OF— 

1 . Protection while exercising ju- 

dicial functions. — St at. 21 Geo ill , c 70, s, 24 — 
Tiespass , Action of.— The 21st George III, Cap. 70, 
section 24, protecting Provincial Magistrates in India 
from actions for any wrong or injury done by them in 
the exercise of their judicial offices, does not confer un- 
limited protection, but places them on the same footing 
as those of English Courts of a similar jurisdiction, and 
only gives them an exemption from liability when 
acting bona fide in cases in which they have mistaken- 
ly acted without jurisdiction. Trespass will not lie 
agamst a Judge for acting judicially but without 
jurisdiction, unless he knew, or had, the means of 
knowing, of the defect of jurisdiction, and it lies upon 
I the plaintiff, in every such case, to prove that fact. 

| Calder v . Haxket . . 2 Moore’s L A., 293 

■ 2. Act XVIII of 1850. — Person 

acting within limits of his jurisdiction — Bonafides. 
— Under the provisions of section 1 of Act XVIII of 
1850, no person acting judicially is liable for an act 
done or ordered to be done by him in the discharge of 
his judicial duty within the limits of his jurisdiction. 
In such a case the question whether he acted in good* 
faith does not arise. Meghraj v. Zakir Husain 
[I. L. R., 1 All., 280 

3 . __ — Acts done in good 

faith —Pleading.— Act XVIII of I860 does not pro- 
tect judicial officers from being sued in a Civil Court 
, except in respect of acts done by them in good faith 
in the discharge of then JUdieial functions. When a 

4 u 
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—Act XVIII of 1850— continued. 

plaint is presented to a Judge against such an officer, 
which complains of a wrongful act on the part of that 
officer, the Judge is hound to receive the plaint, and 
to leave it to the defendant to plead Act XVIII of 
1850. Vbnkat Shmkivas ®. Armstrong 

[3 Bom., A. C.^ 47 

— — Criminal Proce- 
dure Code, 1861, ss 68, 212 —LmbxUty of Ma- 
gistrate —Held that neither Act XVIII of 1S50, nor 
sections 68 and 212 ^f the Code of Cf rannat Proce- 
duie, 1861, piotectea a Magistrate who had failed to 
act reasonably, carefully, and circumspectly m the 
discharge of his duties. Vinayak Divakar » Bax 
Itcha .... 3 Bom., A. C., 36 


“ ™~ Liability of pul- 

lie servant for injury done by Ins act, illegal though 
bond fide —Protection of judicial officers.— Canton- 
menjs Act {XXII of 1864), s 11 —Lunatic Asylums 
AH (XXXVI of 1858), s. 4 . — Act XVIII of 1850 is 
for the piotection of judicial officers acting judicial- 
ly, ana of officeis acting under tlmn orcleis An offi- 
cer commanding m cantonments, acting bond tide m 
the discharge of his public duty, andundei the belief 
that a peison was dangerous by reason of insanity, 
caused him to he anested, m oidei that he might be 
examined by medical* officers, and caused him to he 
detained in his house for that purpose, he not being a 
dangeious lunatic. The medical officers, while re- 
porting him sane, recommended that he should he 
placed under the observation of the civil surgeon of 
the station, for which purpose the same officer caused 
his further detention The commanding officer, who 
under Act XXII of 1864, section 11, had control and 
direction of the police m the cantonment, did not 
“'“tend to proceed, under section 4 of Act 
of 1HS 8 that, although his belief 

might have justified the commanding officer, if he 
had pioceedod under the provisions last mentioned, 
yet he not having done so, and not having any lega 
authority for what he had done, was not protected 
from liability m lespect of the above acts. Sinclair 
®. Broughton 

[I. L. R„ 8 Calc., 341 : 13 C. L. R., 185 
L. R„ 8 I. A., 152 

Liability of 3fum- 


e. 


fT ttt as Magistrate under Benq. 

Comi «issioner invest- 
TTT n4 h T«ft!i P 0 WerS f f ? ^ a 8*8trate undei Bengal Act 
n f 4 13 plote , oted Act XVIII of 1850 m 

Silt f d0I “ & hml m sa cli capacity ju- 

dicially and so long as he acts within his jurisdic- 
tion, and m good faith, no action for damages will he 
agamst him m a Small Cause Court Halimoozzit* 
MUNICIPAL COMMISSIONERS OP IIOOGHLST 

[13 "W* B,, 340 

Sar-ses 

nne on the plaintiff, over whom he had no jurisdic- 


JUDICIAL OFFICERS, LIABILITY OF 
-Act XVIII of 1850 -continued. 
tion, and seized the property of tho plaintiff, with a 
view to realising such fine. Held, on a consideration 
of all the circumstances of the case, that the belief of 
the defendant that he had jurisdiction was not bond 
fide, and that, accordingly, he was not protected hv 
Act XVIII of 1850, Collector or Sea Customs v 
Phnniar Chithambaram . I. Ii. R„ 1 Mad,, 89 


8 . 


v . ^ “ Liability of Ma- 

gistrate, — Conviction of servant for misbehaviour 
“■ Bom 1 of 1814 -‘Act II of 1839 — Meld 

that ap action of trespass for false lmpnsonment lay 
against a Magistrate who proceeded without jurisdic- 
tion to convict a tailor, chaiged before him under 
Bombay Rule, Ordinance, and Regulation I of 1814, 
for misbehaviour as a domestic servant, there being 
no information or evidence on oath of the offence 
charged as required by the Regulation, as well as by 
Act II of 1839, and the plaintiff* not being a domes- 
tic servant, or any servant within the scope of the 
Regulation; and when called upon to plead, having 
stated t that he left the seivice because there were 
wages due to him from his employer, upon which 
statement he was convicted, without* any proper in- 
vestigation into the truth of it Meld, also, that the 
Magistrate, who failed to act reasonably, carefully, 
and circumspectly, cannot be said to have m good faith 
believed himself to have jurisdiction, within the mean- 
ing of Act XVIII of 1850, and consequently that he 
cannot claim the protection of that Act in an action 
brought against him m a Civil Court Vxthoba 
MaLHARI v. COREIBLD . . $ Bom., Ap., 1 

9. 


- ’ Order made by 

Jr o Liu cat Agent in his executive capacity — In a suit 
brought m the High Court, Bombay, by the Hindu 
inhabitants or Mahal mgpoie, a village m the territo- 
ries of the Chief of Modhool, against the Political 
Agent at the Court of Modhool, for damages for m- 
jury done to them by certain orders made by him 
which affected their caste, the plaint stated that the 
defendant, at the time the orders wero made, exercised 
exclusive civil jurisdiction thioughout the territories 
of the Chief of Modhool, and that the Court of the 

?i e ! G S dai i! t A VaS l l C ? u ^ su t b .l ec t to the superintendence of 
the High Court at Bombay, and that the ordeis com- 
plained of were made by him as Political Agent and 
m his executive capacity Meld that there was no 
cause of action whether the acts were (Jpne by the 
defendant as Political Agont or m his judicial and 
magisterial capacity. Inhabitants of Mahalino- 
pore Anderson , . 7 B. £. R„ 452 , n&te 

10 . 


Liability of Magistrate to action for ,—' The refusing 
or accepting of bail is a judicial, not merely a minis- 
term 1 , duty, and a mistake in the peiformance of that 
by a Magistrate without malice will not be 
sufficient to sustain an action. Paeanxusam Kara- 
sya Pantulix v, Stuart . . 2 Mad,, 306 

« 11 . 


— Liability of Ma- 
gistrate,— Delay in trying prisoners,— Power to 
* cas *'~& deputy Magistrate, who without 
reason causes delay m proceeding with the trial of 
persons whom he keeps in jail, is liable, notwith- 
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— Act XVIII of 1850 — continued 
standing Act XVIII of 1850, to an action for dam- 
ages if the prisoners are eventually acquitted By 
section 22 of the Code of Criminal Pioceduie, a 
Magistrate may, by a written order, fiom time to 
time adjourn an enquiry for a period not exceeding 
fifteen days. Queen v Shahon 

[11 W. R., Ci\, 19 

12. 1 Illegal ar?est 

when acting bona fide* — Liability of public officer 
— Where the defendant, a commanding officei of a 
regiment, had unlawfully caused the plaintiff, a con- 
tractor, to be arrested and kept m confinement 'on the 
reasonable suspicion of fiaud entertained against 
him, believing himself to be lawfully possessed of the 
authority to do so, and did not act m malice oi con- 
scious violation of the law, nor foi the fuitheiance of 
any unlawful purpose, but failed to establish the 
fiaud imputed, — field that the plaintiff under the 
circumstances was entitled to substantial damages 
Patton v Hueee Rah . . 3 Agra, 409 

13 * Improper pioce- 

dure of Magistrate — The Magistrate of a distuct 
issued an order ftnder section 308 of the Criminal Pi o- 
cedure Code, 1861, calling on the petitioner to remove 
a building, on the ground that it was an unlawful 
Obstruction m a highway. A juiy of five peisons, 
though without any instructions and diffeimg m 
their views as to the proper peifoimance of then 
duties, found, after the time for then repoit had ex- 
pired, that the building was not on the high load at 
all Pive days after the Magistiate issued another 
oidei requiring the petitions to pull down the house 
within 15 days as the report of the 311101 s had not 
been made witlim the time pi escribed The peti- 
tioner show r ed cause under section 313, but^vitliout 
effect, and the order was lepeated The Sessions 
Judge meanwhile, upon application of the petilionei, 
called for the proceedings under section 431, but the 
Magistrate wrote questioning the Judge’s autlionty 
to interfere, and without waiting foi the leply pro- 
ceeded to try the petitionei for disobedience to an 
order duly promulgated by a public seivant, and 
sentenced him to 25 days’ impusonment, under sec- 
tion 188 of the Penal Code. His house was also 
pulled down. The proceedings weie ultimately foi- 
waided to the Sessions Judge, whose successor m 
office returned them with the remark that nothing 
appeared t?> have been done contraij to the law for 
the lemoval of local nuisances Quoe,e, — Whether 
Ac^ XVIII of 1^0 would protect a Magistiate m 
such a case from being sued foi damages Reg t- 
Dalsukeam Haeibhai 

[2 Bom., 407 : 2nd Ed., 384 

14. * Liability of Ma- 

gistrate, — Illegal order under s 308 of Criminal 
Procedure Code;, 1861 — A Magistiate who makes an 
illegal order, which purports to be made under sec- 
tion 308 of Act XXV of 1861, but is not made m 
accordance witb the provisions of that section, is* 
liable to be sued m the Civil Court m respect of such 
Older, and to be restrained by injunction from cairy- 
mg it into effect Ashbuenee v Keshay valad 
Tuku Patil . . .4 Bom., A. C„ 150 | 


JUDICIAL OFFICER^, LIABILITY OF* 

— Act XVIII of 1850— continued. 

15. Liability of Ma- 

gistrate — Officei acting without jurisdiction — Suit 
to reeovei damages fiom defendant. Deputy Magis- 
tiate of the ZiLlah of Trichmopoly, foi a tiespass 
alleged to have been committed in execution of an 
Older made by him nndei section 311 of the Cumi- 
nal»Pioeedure Code, dnectmg the demolition of the 
plaintiff’s house, as being a nuisance to a public 
thoiov^hfaie Defendant domed his liability, alleg- 
ing in justification of Ins older that he believed the 
house to he obstiuctive to puhjtc comfoit, and pio- 
ceeded m aecoi dance with sections 308, 310, and 311 
of the Cummal Procedure Code, 1861, and that ha\ mg 
acted m goocl faith 111 discharge of Ins duties as a 
Magistiate he was piotected by Act XVIII of 1850 
Tin* issues settled weie ( 1 ) wliethei the house was an 
obstruction and nuisance within section 308 of the 
Cummal Pioceduie Code, ( 2 ) wliethei the defendant 
acted m good faith in the dischaige of his public duty 
in oidei mg the lemoval of the house , (3) whether the 
plaintiff was entitled to the amount of damages 
claimed The Civil Judge held upon the fiist issue 
that the defendant had 110 juusdiction to oidei the 
removal of the house, upon the second issue that de- 
fendant had not acted with due care and attention, 
but f 10111 feelings of peisonal animosity towards 
plaintiff, and was theiefoie not protected by Act 
XVIII of 1 850, upon the tlmd issue lie assessed the 
damages at R500 The defendant appealed, re- 
lying mainly upon the objection that no action lay 
against linn, inasmuch as, fiist, it had not been 
shown that he acted without juusdiction m making 
the oidei complained of, and, secondly, that even if 
he had acted without juusdiction, he acted believing 
at the tune with good f nth that hi had juusdiction, 
and was theiefoie entitled to the piutcchon given by 
Act XVIII of 1850 Meld , upon the fiist point, thac 
an entile absence of juusdiction to make the oidei 
had been shown , upon the second point, that the 
facts of the case^furuished no leasonable 01 probable 
ground foi belief in the existence of juusdiction by a 
Magistiate of oidmaiy qualifications, that the de- 
fendant must theiefoie be held not to have entei- 
tamed that belief m good faith, unless the pi 0 visions 
of the Criminal Pioceduie Code, undei which he 
acted, admit of the view that he might, not un- 
reasonably, think that it was piobably intended to 
apply to such an annoyance as that complained of ; 
that, howevei, these piovisions were open to such a 
misunderstanding and misapplication by a Magis- 
tiate of ordinary qualifications, and consequently 
that the suit should be dismissed Ragunada Ratj 
v Nathuhani Thathamayxangab 6 Mad., 423 

10 Liability of Ma- 

gistrate to damages for illegal older made under s 
308 , Criminal Procedure Code , 1861 — The fiist de- 
fendant, acting as a Magistiate, ordered the removal of 
the plaintiff’s house under section 308 of the Cummal 
Procedure Code, upon the ground that it was a 
nuisance and obstructive to the public thoiouglifaie 
Meld that the house was neitiier an. ‘obstruction nor 
a nuisance, and that the fiist defendant had no juris- 
diction to direct its lemoval, but the fiist defendant 
having acted m his judicial capacity, and m good 
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faith believed himself at the time to have jurisdic- 
tion, a suit for damages could not be maintained 
against him. Seshayiyangar v. Rughunatha 
Row 5 Mad,, 345 

17. * Liability of Ma- 

gistrate. — Order under Criminal Procedure C$de 
( Act XXV of 1861), eh XX, ss. 62, 308.— The 
plaintiff sued a Magistrate for damage occasioned 
to him by the cutting of his bund at the Magistrate's 
order. The Magistrate raised the defence that he was 
protected by Act XV ill of 1850 for all acts done by 
him bond fide in his magisterial eapaeity. Meld, on 
the facts, that the Magistrate was liable/* Act XVIII 
of 1850 does not protect a Magistrate who has not 
acted with due care and attention. The mere absence 
of malafides is no defence, A Magistrate cannot be 
said to have “in good faith" believed himself to 
have jurisdiction to do or order the act complained 
of, unless he in arriving at that belief acted reason- 
ably, circumspectly, and carefully. A Magistrate 
would not be personally liable for an act done by 
him under a misconstruction or misinterpretation of 
the law, if his proceedings were m other respects 

* regular, and if the misconstruction or misrepresenta- 
tion were one which might have been put upon the 
law by a reasonable man, acting with ordinary care 
and attention. But a Magistrate is not protected by 
saying he misconstrued the law, unless Ins proceed- 
ings have been in other respects regular, and the 
view of the law taken by him is such as a reasonable 
and careful man might take. Neither section 62 nor 
Chapter XX of the Criminal Procedure Code autho- 
rises a Magistrate to dispose of the property of 
others at his merq, will and pleasure, or without his 
having distinct and legal grounds for the course he 
takes. When a Magistrate violates the plain lan- 
guage of the law and the very first principles of judi- 
cial enquiry, his proceedings presumably are charac- 
terised by want of care Taraknath Mookhopa- 
dhya u. Collector op Hooghly ** 

[4 B. L. R., A. C , 37: 13 W. R., 13 

In the same case on review the lower Appellate 
Court found, as a fact, that the Magistrate proceeded 
under Chapter XX of the Criminal Procedure Code, 
that he called on the plaintiff to show cause, and did 
hold an enquiry through the police. The High Court, 
in special appeal, accepting the fact as found by the 
lower Court, held that the Magistrate was acting 
judicially and with jurisdiction (though under the cir- 
cumstances disclosed carelessly and irregularly), and 
was therefore protected from an action for damages. 
A proceeding under Chapter XX of the Criminal Pro- 
cedure Code, if regular and such as the law pre- 
scribes, is a judicial proceeding , but a Magistrate does 
not act legally under it if he does not first call on the 
person with whose property he proposes to interfere 
to appear and show cause. Collector op Hooghly 
v * Taraknath Mukhopadhya. 

[7B.L.R.,449:16 W.R., 83 

18. Judicial act . — > 

Might of suit — Liability of Magistrate. — Peng 
JLct VI of 186$, sch. X. — 3?he removal by a Magis- 
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— Act XVIII of 1850 — continued. 

trate of an obstruction m the exercise of the powers 
conferred upon bun by schedule K, clause 1 of 
Bengal Act VI of 1868, is not a judicial act , and the 
Magistrate is, therefore, not protected by Act XVIII 
of 1850 from a suit m the Civil Court to try the 
question of the right of the person against whom the 
order was made to create the obstruction and for 
damages. Chunder Narain Singh v BrijoBullub 
Gooyee . , 14 B. L. R., 254 : 21 W. R., 391 

Affirming decision m Chunder Narain Sing 
u. Beojo Bullub Gooyee . 21 W. R., 126 

19. — Abuse of Jiis 

authority by Judge . — Wilful abuse of bis authority 
by a Judge — that is, wilfully acting beyond his juris- 
diction — is a good cause of action by the party who is 
injured, Ammiappa Mudali i?, Mahomed Mustapa 
Saib 2 Mad., 443 

JUDICIAL PROCEEDING. 

See Civil Procedure Code, 1882, s. 2, 
[I. L. R., 2 Bom., 553 

See Criminal Procedure -Code, 1882, s. 
176 (1872, s. 135). 

[I L. R., 3 Calc., 742 

■ - — Revision of— 

See Cases under Revision— Criminal 
Cases. 

See Superintendence op High Court- 
Charter Act, s, 15— Civil Cases, 

[I. L. R„ 1 All., 101 

JUDICIAL SEPARATION. 

A See Divorce Act, s. 3, cl 9. 

[I. L. R„ 4 Calc., 260 

See Divorce Act, s. 35. 

[9 B. L. R„ Ap., 6 
I. L. R., 6 Calc., 357 

JUDICIAL SUPERINTENDENT OF 

RAILWAYS. 

Dominions of Nizam of Hy- 
derabad. — Power of Court of Judicial Superin- 
tendent of Railways to commit to High Court . — 
Charges preferred by Advocate General — Letters 
Patent, 1865 , cl. 24. — European British subjects. 
— The provisions of the Code of Criminal Proce- 
dure (X of 1882) apply to the Court of the Judi- 
cial Superintendent ot Railways m His Highness the 
Nizam's Dominions held at Secunderabad. Where, 
after a magisterial inquiry, a European British sub- 
ject being a public servant within the meaning of 
section 197 of the Criminal Procedure Code (X of 
1882), was committed for trial to the High Court of 
Bombay by the Judicial Superintendent of Railways 
in His Highness the Nizam's Dominions, without any 
previous sanction having been obtained as required 
by that section, — Meld that the proceedings were 
illegal and without jurisdiction, and that a sanction 
subsequently obtained was of no effect; but held 
also that the provisions of section 532 of the Criminal 
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JUDICIAL SUPEEDSTTENDENT OP 
RAILWAYS. — Dominions of Nizam of 
Hyderabad — continued . 

Procedure Code applied, and that the Judge presiding 
at the Criminal Sessions of the High Court had 
power, m his discretion, to accept the commitment and 
to proceed with the trial of the prisoner Per Sar- 
gent, C J — The Court of the Judicial Superin- 
tendent of Railways in His HighneSs the Nizam's 
Dominions is subordinate to the High Court of Bom- 
bay in all criminal matters relating to European 
British subjects. Per Bayley, J — The Court of 
the Judicial Superintendent of Railways in His High- 
ness the Nizam's Dominions is not sut^ect to the 
superintendence of the High Court of Bombay within 
the meaning of clause 24 of the Letters Patent, 1865, 
and a prisoner committed by the former Court for 
trial by the High Court cannot be tried on charges 
preferred by the Advocate General under that clause. 
Queen-Empress u. Morton 

[L Ii. B., 9 Bom., 288 


“JUJMANI EIGHT.” 

Construction of decree.— The 

phrase “ Jujm^ni right” m a decree was construed to 
mean the right to participate in the offerings made 
to the idol and not the offerings or presents which 
were made to the priest himself. Jadub Chunder 
Chuckerbutty v . Becubo Soonduree Dabee 

[20 W. E., 831 

JURISDICTION. Col. 

1. Question oe Jurisdiction . . 2791 

( a ) Generally , 2791 

(b) When it may be baised . . 2793 

(c) Wrong Exercise oe Jurisdic- 

tion . . . . * 2796 

(i) Consent oe Pabties and Waives 


OE JURISDICTION . . 2798 

2. Causes oe Jubisdiction . . 2802 

( a ) Dwelling- ob Residence , 2802 

( b ) Cabbying on Business ob Work- 

ing eob Gain * . . 2804 

( c ) Cause oe Action . . , 2808 

Genebal Cases . . . 2808 

Balance oe Account, Suit 
eob— .... 2809 
Bond .... 2811 
Bbeach oe Contract . . 2812 

Compromise . . . 2815 

Foreign Judgment . , 2815 

Fraud .... 2816 
Legacy . . . 2816 

Lost Property . . . 2816 


Malicious Prosecution . 2816 
Misrepresentation . . 2816 

Money had and received . 2817 
Negotiable Instruments . 2817 
Partnership . . . 2820 

Principal and Agent . 2821 
Registration . , . 2821 

Release . . . , 2821 

Representative op de- 
ceased Person . . 2822 * 


JURISDICTION — continued. 
3 Suits poe Land 



( a ) General Cases . . . 2822 

Award . . . 2823 

Claim to attached Pbopeb- 

. 2823 
. 2823 
. 2824 
. 2825 
. 2826 
. 2827 
. 2827 
. 2828 
. 2828 
. 2828 

(5) Property in dipeebent Dis- 
* tricts . . . 2830 


ty ... 

Foreclosure 
Injunction 
Lien 

Partition 
Redemption 
- Rent • * • 

Specieic Performance 
Title deeds 
Trusts 


4 Admiralty Jurisdiction . . 2832 

5. Matrimonial Jurisdiction . . 2834 

6 Testamentary and Intestate Juris- 
diction .... 2835 


See Civil Procedure Code, 1882, s 229, 
(1859, s 284) . 4 B.Ij. R., A. C„ 134 
See Collector 

[I. L. R., 1 Bom., 318, 628" 
See Contempt oe Court — Contempts 
Generally . I, X«. R., 4 Calc., 655 
' 1. 1*. B., 7 Bom., 1 
I. X. R., 10 Calc , 109 
See Cases under Contract Act, s. 265. 

See Costs— Special Cases— Jurisdic- 
tion . . Marsh , 311 375 

[1 Ind. Jur , N S , 38 
, 14WR,312 

Bourke, O. C., 131 
See Cases under District Judge, Juris- 
diction op — 

See Endowment I. L. R., 3 Calc., 663 
See Execution op Decree — Transper op 
Decree por Execution and Power 
op Court as to Execution out op 
its Jurisdiction 

[B. L. R., Sup. Vol., 970 
2 B. L. R., A. C., 65 
3 B. L. R., A, C., 181 
13 B. L. R., Ap., 27, 30 
11 B. I*. R„ 50 
L Ii. R., 8 Calc , 703 
L I». R., 12 Calc., 307 
23 W. R., 154, 233 
2 C. Ii. R., 334 
12 C. Ii. R., 404 

See Foreign Judgment 

[I. L* R., 2 Mad., 400, 407 
See Insolvency— Order and Deposi- 
tion . 1 B. L. R., O. C., 114, 131 
See Cases under Insolvent Act, s. 5. 

See Joinder op Causes op Action. 

[B. Ij. R., Sup. Vol., 620 
S. C. 2 Ind. Jur., N S„ 89 
7 W, R., 176 
- I. Ii. R.. 7 Mad., 171 
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JtTBISDICTION^o«h^^. 

See Judicial Opeioers, Liability op— 
[I. L. B., 1 All., 280 
See Letters op Administration 

[1 B. X.. E., O. O , 3, 19 
8W.E,3 
4 B» Ix. B., Ap. } 49 
1 Hyde^.67 
Bourke, Test., 6 
11 W. E., 413 
See Cases under Lettees Patent, cl. 12 
See Lunat^j . 2B.L. B., A. C., 240 

See Cases under Magistrate— JURIS- 
DICTION 0£ — * 

See Mandamus . 11 B. L. B., 250 

See Religious Community 

[12 Bom., 323 
See Cases under Small Cause Coubt, 
MoPUSSIL— JURISDICTION. 

See Cases undeb Small Cause Coubt, 
Presidency Towns— Jueisdiotion. 

See Valuation op Suit — Appeals 

, 5 B. Ii. B., Ap., 17 

I. L. R., 4 Mad., 220 
, See Valuation op Suit— Suits 

{12 B Xx. R., 113, 115, note 
I. L. R,, 1 Bom., 538, 543 
I. Ix. R., 6 Mad, 192 
I. L, B., 4 Mad., 220, 314, 339 
16 W. R., 248 
I. X.. R., 2 All., 148, 799 
I. Xi, R., 6 All , 71 
X X.. R., 8 Mad., 235, 384, 516 
I. Ix. R., 8 Bom., 31 
I. L.R* 13 Calc, 255 
I. L. R., 5 All., 332 
I. L. R., 8 All, 438 
I. Ix. R., 5 Calc., 188 

See Warrant op Areest — Criminal 
Cases . . 1. 1*. B., 1 Bom., 340 

— — Transfer or re-arrangement of, m 

British Territory. 

See Cession op British Territory in 

India . . I. Ix. B., 1 Bom., 367 

[I. Ix. B., 2 All., 1 


1. QUESTION OF JURISDICTION. 

(a) Generally. * 

1 , Duty of Court to show its 

jurisdiction on its proceedings.— The High 
Courts pointed out the necessity of a Court showing 
its jurisdiction and competency on the face of all its 
proceedings. Queen v . Bilbo Doss 

[8 W\ B., Cr., 45 

gj, Jurisdiction on what depend- 

ent — Nature of claim, — Nature of defence — The 
jurisdiction of a Court of Justice as to a cause of 
action depends on the natuTTs of the claim put f or- 


JUBISDICTIOH— continued 
1. QUESTION OF JURISDICTION — continued, 
(a) Generally — continued. 

Jurisdiction on what dependent— conii* 

mied. 

ward by the plaintiff and the matter involved m it, 
not on what the defendant may assert by way of 
defence. Chunder Koomar Mundul v. Bakur 
Als Khan . . . 9W.R., 598 

Dalgleish v. Jeebun Mahto . 25 W. B„ 130 

Watson v. Hedger . W . B., 1864, Act X, 25 

Nobin Chunder Roy Chowdhrt v Bhowanee 
Peeshad Doss . W. B., 1864, Act X>52 

3. Objection to jurisdiction.— 

Evidence of jurisdiction. — Military Court of 
Requests Act (XI of 1841), s S.— Where the plaintiff 
alleges the defendant to be amenable to the jurisdic- 
tion of the Court, and the defendant denies its juris- 
diction, — Meld that the parties should be allowed to 
go into evidence to support their allegations, and the 
Court ought not to have rejected the plaint, without 
recoiding its reasons for the same, or talcing evidence 
on the point, under section 8, Act XI of 1841. 
Anoop Chund v. Shumbhoo Mull . 1 Agra, <222 

4. Appeal on merits 

of case — In a suit for confirmation of possession of 
an estate under a bill of sale, by setting aside a bond 
in favour of a third party, and a sale m execution of 
a decree of the Small Cause Couit upon the bond, 
the first Court found that plaintiff's bill of sale was 
fraudulent, and that he uas not in possession. On 
appeal the Judge, on an objection taken for the first 
time inJUis Court, held that the Small Cause Court 
had no jurisdiction to try a suit on a bond m which 
land was hypothecated, and, without going into 
plaintiff’s case, gave him a decree. Meld that the 
Judge ought to have tried first, not the defendant’s 
case, hut the plaintiff’s, who was bound to prove his 
possession and the genuineness of his bill of sale; 
until then the question of jurisdiction did not arise. 
Rash Beharee Roy v . Ezud Buksh 

[11 W. B., 276 

5. Admission or rejection of 

jurisdiction by Court.— Judicial investigation, 
—A [judicial investigation of allegations ,^and facts 
sufficient to guide the Court should precede the 
admission or rejection of jurisdiction. Nusrun 
Beebee v Watson & Co. , ? 3¥. B., 215 

See Huree Peesad Males v. Koonjo Behary 
Shaha . . Marsh., 99 : 1 Hay, 238 

and Ishan Chunder Roy ix, Tarruok Chunder 
BanbrjRe . . . 18 W. B., 238 

6. - — Jurisdiction in supplement- 

al suit. — Courts having jurisdiction over the sub* 
jpet-matter of a suit in whjich a right is asserted, 
have also jurisdiction over a supplemental suit in 
which the plaintiff seeks to follow out that right. 
Kashee Nath Kooer v. Deb Kristo Ramanoojt 

‘Doss ieW*E.,240 
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JUlUSDICTIOTT — continued 
1. QUESTION OF JURISDICTION — continued, 
(a) G-enerally — continued. 

7. Distinction between suits, 

appeals, and applications m matters of 
jurisdiction. — The distinction made foi the pur- 
poses of limitation between suits, appeals, and appli- 
cations by the Limitation Acts has no beaiing upon a 
question of juiisdiction. Balajt Ranchoddas v. 
Mohanlal Dalsukhram I. L. R., 5 Bom., 680 

8. Plea of jurisdiction. — Power 

of Appellate Couit — An Appellate Court cannot 
treat a plea to juiisdiction as a technical plea which 
ma^ be disreg, sided if the Court is satisfied with the 
decision on the ments. Keshava Sana Bhaga v 
Lakshminarayana I. L. R., 6 Mad., 192 

Joy Kishen Mookerjee v Hurbehttr Mooker- 
jee 0¥,R,, 289 

9. Power of Court to 

decide want of jurisdiction m another Court — Al- 
though one Court cannot set aside the proceedings of 
another Court for want of jurisdiction, yet when a 
matter arises before a Court m the ordinary course of 
its jurisdiction? and one of the parties relies on or 
seeks to protect himself by the proceedings of another 
Court, then m that way the jurisdiction of the Court 
whose proceedings are pleaded may be enquired into. 
Accordingly, m a suit in which the plaintiff asked for 
a declaiation of title, and a Revenue Court’s want 
of jurisdiction appealed on the face of its decree, a 
Munsif was held to be justified m holding that the 
Revenue Court had no juiisdiction. Gunnesh Pat- 
tro v. Ram Nidhee Koondoo . 22 W. R., 361 

10. PigM to object 

to jurisdiction — Where a suit is instituted against 
a Collector and another person, and the Collector 
does not appeal, — Held that the question of the Dis- 
trict Court’s jurisdiction to enteifcam the suit being 
a giound common to all the parties affected by the 
judgment, it is open to the other person to object 
that the plaint did not disclose a cause of action 
against the Collector and that the District Court 
consequently had not jurisdiction. Sangapa Malapa 
v. Bhimangowda Mariapa . 10 Bom., 194 

(5) When it may be raised. 

n, T - — % Objection not 

tahen %n first Court — The Court will receive and 
adjudicate a point of jurisdiction, though not taken 
below, because as acts done without jurisdiction are 
acts of no legal effect at all, they must he set aside, 
Gooboo Persad Roy v. Juggobundo Mozoomdar 

[W. R., P. B., 15 

Jttggobtjndo MozoomLar v. Gooroo Persad 
Roy . . Marsh., 54: 1 Hay, 228 

12. Objection not 

tahen tn first Court. — The plea of want of jurisdic- 
tion can be entertained for the first time at any stage 
of a suit, provided there is on the record sufficient 
material to substantiate it. Nidhi Lal Mazhar 
Husain , . . , 1. 1*. R., 7 All,, 230, 


JURISDICTION — continued . * 

1. QUESTION OP JURISDICTION — continued. 

(5) When it may be raised — continued. 

Plea of jurisdiction— continued 

13. Tune for tahing 

objection — It is an objection which can be taken at 
any stage of the case Nobeen Kishen Mookerjee 
v ^hib Pershad Pattack 7 W. R., 490 

SUSHTEEBUR MOOKERJEE V MACKENZIE 

, [2 W. R , Act X, 76 

Anundee JCoonwar v Takoor Pandey 

4[4 W. R , Mis., 21 

14. > Objection talen 

for first time in appeal — Tl^e question o£ jurisdic- 
tion cannot be raised m appeal foi the fii&t time, un- 
less* it appeal upon the face of the pie idmgs or the 
admission of the paities, or upon the eudence, that 
the suit will not lie Wheie it did not appeal on the 
face of the pleadings, or on the evidence, undei what 
kind of bastu the land m dispute fell, and no plea 
to the jurisdiction of the Comt nndei Act X of 1859 
had been taken m the Couits below, the High Court 
would not l emand the case to enqune undei which class 
of bastu land the subject-matter of suit fell, oi en- 
tertain the point of jurisdiction m appeal Naimtdda 1 
Jowardar v Moncrieit 3 B. L., R. A. C., 283 

S. C, Nymooddee Joardar v Moncriee 

[12 W. R., 140 

15. : Objection tahen 

on appeal after 7 emand — The Couit will take nonce 
of a question affecting its juiisdiction even when 
urged for the fust time on appeal aftei 1 emand. 
Chowdry Wahid Ali i Mullick In a yet Ali 

[6 B. L. R , 5? * 14 W. R., 288 

16. — — Objection tahen 

on appeal after remand — When the High Couit has 
lemanded a suit foi ie-tna3 on the ments>, tlie lower 
Appellate Couit has no authority to raise a question 
of jurisdiction' for the hist time Temulji Rrs- 
tamji v. Fardunji Kavasji . 5 Bom , A. C., 137 

17. Objection raised 

for first time on appeal — Wheie a suit which ought 
to have been instituted m the Court of tlie Sudder 
Ameen, was, that Couit being closed foi the vacation, 
referred by order of the District Judge for trial by 
the Assistant Judge, — Held , on objection taken on 
appeal, that the District Judge ought to ha\e con- 
sidered the objection, as involving a question of juris- 
diction, though raised before him for the first time 
during the heanng, and not taken m the memoran- 
dum of appeal against the decree of the Assistant 
Judge. Motilal Ramdas Jamnadas Jaterdas 

[2 Bom., 42 : 2nd Ed., 40 

q8. Objection^ aised 

for first time on appeal. — A. sued B m a Court 
which had no juiisdiction to entertain the claim 
The suit was heard and determined m favour of B. by 
'‘the Munsif, whose decree was affix med on appeal by 
the District Court Held that A had a light m 
special appeal to take the objection that the Cotfits 
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JURISDICTION* — con tinu e<2. 

1. QUESTION OF JURISDICTION — continued, 
(b) When it max be raise -d— continued. 
Plea of jurisdiction — continued . 

below had proceeded without jurisdiction. Bhai 
Tbimbakji v. Tomxt valad Kutur 

[2 Bom., 200 : 2nd Ed., 192 

10, Objection raised 

on special appeal , — Where an objection to the juris- 
diction of the Court of first instance was taken for 
the first time in special appeal, being based on an 
illegal withdrawal ofkthe suit by the District Judge 
from the Sudder AmfcW to the Assistant Judge’s file, 
it was held that the High Court was not bound to 
entertain the objection unless it was patent on the 
face of the record. Bapuji Auditram v. Umedbhai 
Hathesing , , . 8 Bom., A. C., 245 

20. Objection raised 

after remand on special appeal . — A plaint present- 
ed to a Court not being the Court of the lowest 
grade competent to try it, was returned to the plain- 
tiff. It was subsequently registered by the same 
Court, m obedience to an order of the District Judge, 
and a decree was passed m plaintiff’s favour. On 

. appeal the defendant pleaded want of jurisdiction in 
the Court below The plea was overruled, and the 
case remanded for re-trial on its merits The Court 
of first instance again passed a decree in favour of 
the plaintiff, and the defendant again urged his plea 
of jurisdiction in appeal, but the Judge declined to 
go into it a second time. Held that the suit not 
having been instituted m the Court of the lowest 
grade competent to try it, the District Judge had no 
power to direct the Court of first instance to hear the 
case, and although no special appeal was preferred 
against the decree of the District Judge m which he 

, remanded the case for re-trial, it was still open to the 
defendant in special appeal to raise the plea of juris- 
diction. Ganputrav Banghodji v. Bai Suraj 
[7 Bom., A. C., 79 

21 . — ■ Objection raised 

on special appeal, — Suing without authority. — A 
widow, without any written authority, sued on behalf 
of her son, who was absent on military service beyond 
the jurisdiction of the Court ; the defendant did not 
object to her want of authority in the Court of first 
instance, but did so m the Courts of appeal and 
special appeal. Held that the objection was a valid 
one. Shi vram Vithal v. Bhagirthibai 

[0 Bom., A. C., 20 

22. — — Objection raised 

on special appeal . — Presumption of jurisdiction <*— 
Meld by Marrby, JU that whenever an objection is 
made to the want of jurisdiction for the first time in 
the High Court on special appeal, every presumption 
should be made in favour of the jurisdiction of the 
Courts below. Booo v Pyari Lal 

[4 B. X*. R„ Ap., 43 : 11 W. B., 634 

1 23, — • Objection to ju- 

risdiction taken tit late'staye of suit. — Procedure , — e 
When an objection to the jurisdiction is first taken at 
a late tftage of the suit, instead of being brought 


JtJBISDIC TIO ^-continued. 

1. QUESTION OF JUBISDICTION— 

(b) Whew it may be raised— continued. 

Plea of jurisdiction— continued. 

forward as it should be at the first stage of the suit 
when the plamt is presented for admission, the pro- 
per course is, even if the jurisdiction be doubtful, to 
proceed to determine the suit, Bagram v, Moses 

[1 Hyde, 284 

24, Procedure on al- 

lowance of —Where the objection of jurisdiction had 
been raised and allowed at an early stage of the case, 
the plaint should have been returned to be presented 
m the proper Court. Khooshal Chisnd v. Palmer 

[1 Agra, 280 

Khandu Moreshvar v. Shivji Gorkoji 

[5 Born,, A.;C„ 212 

25, —* Objection taken 

on appeal. — Costs. — Where the plea of want of 
jurisdiction was taken in special appeal, each party 
was made to bear his own costs. Nobeen Kishen 
Mookerjee v. Shib Pershad Pattack 

[ST W. R„ 490 

26, — Application* for 

execution of decree , — Objection apparent in record . 
-T-Qucere,-— Whether, upon an application for execu-'' 
tion of a decree, an objection, apparent on the face 
of the record, to the jurisdiction of the Court which 
made the decree, can be entertained. Mohan Ishwar 
v. Haktj Bupa . . I. L. R„ 4 Bom., 638 

27, — Criminal Court , 

— Objection taken for first time on apeal , — A plea 
of want of jurisdiction may he taken in the High 
Court, though not taken below. Macdonald v. 
Biddell .... 18 W. R„Cr.,79 

28, Criminal Court . 

— The case of a prisoner accused of the offence of at- 
tempting to cheat by personation was referred, for 
trial by the District Magistrate to a Magistrate, 
who, without a complaint being made to him, con- 
victed and sentenced the prisoner. The conviction 
and sentence were confirmed by the Sessions Judge, 
On application to the High Court to annul the con- 
viction, on the ground that the Magistrate had no 
jurisdiction to try the case, the Court refused the 
application, as the question of jurisdiction had not 
been raised before the Sessions Court. Beg. v . 
Vishvanath Datjlatrav . 4 Bom., Cr.,P3 

(c) Wrong Exercise or Jurisdiction, 

20. Suit instituted in wrong 

Court, — Transfer of suit * — Where a suit has been 
instituted in the wrong Court, the defect of jurisdic- 
tion is not cured by its transfer to the Court in 
which it ought to have been brought. Paohaoni 
Awasthi v. Ilahi Baksh . 1. 1*. R., 4 All., 478 

30. — ■ Case tried without juris- 

diction owing to improper valuation,— 
r Civil Procedure Code , 1$59 } s, 6. — Irregularity not 
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JURISDICTION — continued. 

L QUESTION OF JURISDICTION — continued, 

(c) Wrong Exercise of Jurisdiction— con- 
tinued 

Case tried without jurisdiction owing 
to improper valuation — continued . 

prejudicing defendant — Valuation of suit — Act 
VIII of 1859, section 6, occurring m a Code of Civil 
Procedure regulated the piactice of Courts, but did 
not take away jurisdiction from any Court whi£h, 
like a Subordinate Judge's Court, bad general juris- 
diction. Accordingly, where an alleged irregularity 
had in noway prejudiced the appellant, the High Court 
thought it unnecessary to go mto the question of valu- 
ation* with a v&w to determine m what Couit the 
suit ought to have been brought. Russice: Chunder 
v Ram Ball Shaha . . 22 W. R., 301 

31, — - Subject-matter 

— Act XIV of 1869, s 25 — What pnma. facie 
determines the jurisdiction of a Court is the claim, or 
subject-matter of the claim, as estimated by the 
plaintiff, and the determination having given the 
jurisdiction, the jurisdiction itself continues, what- 
ever the event the suit And this is so notwith- 
standing a bond fide error m the estimate made by 
the plaintiff. But the plaintiff cannot oust the 
Court of its jurisdiction by making unwarrantable 
additions to the claim which cannot be sustained and 
which there is no reasonable ground foi expecting to ! 
sustain. Lakshman Bhatear v Babaji Bhatkar 

[I. D. R., 8 Bom., 31 

32. Suit brought without juris- 

diction. — Suit brought without authority — Subse- 
quent sanction, ’Effect of — Wheieasuit was brought 
by a widow on behalf of her soil who was absent on 
military service, and the objection of jurisdiction was 
taken and allowed , — Held that the defect of juris- 
diction could not be cured by the production of a 
written authority on special appeal Shivbam 
Vithal v. Bhag-irthibai . 8 Bom., A. C., 20 

33. — Suit brought under honest 

misinformation. — Judge trying suit over which 
he had no cognisance — EeJchhan Agriculturists ' 
Belief Act , 1879 , ch 2 — An application of Chapter II 
of the Dekkhan Agriculturists' Relief Act, XVII 
of 1879, by a Subordinate Judge, which would have 
been illegal and wrong if the Subordinate Jndge had 
known the subject-matter of the suit was of greater 
value than R100, may be sustained if he was led into 
applying it by hottest misinformation The original 
proceedings being thus justified, a Special Judge has 
jurisdiction to revise them, and, if necessary, to order 
a new trial Kondaji Bag-aji v. Anan 

[I. Ij. R., 7 Bom., 448 

34 , Suit against Sardar.— Be- 

Prospective effect of appointment — Creation of the 
defendant as Sardar m 1867 cannot have a retrospec- 
tive effect so as to affect a suit instituted against her* 
in the Civil Court m 1861 and to render the decree 
of that Court one without jurisdiction Ramabai 
Saheb Patvardhan v . Appa . 12 Bom., 13 


JURISDICTION— continued. 

1 . QUESTION OF JURISDICTION — continued 

(d) Consent op Pasties and Waiver op 
Jubisdiction. 

35 , Consent of parties — Bower 

to give Couft jurisdiction by consent — Where a 
Court has no jurisdiction, no consent of parties can 
give^it junsdiction Abkhil Chunder Sen Row. 
Mohiny Mohttn Dass 

[I. D. R., 5 Cale., 489 : 4C.L. R.. 491 

Bhoopendro Nath Chowdhby v Kalee Pbo- 
sunno Uhosk . .4 24 W. R., 205 

36. — - Agreement of 

parties that suit shall be brought m Court which 
has no jurisdiction — Jurisdiction cannot be given 
or taken away by the agreement of parties Reid, 
therefoie, that a clause m a bill of lading vesting 
junsdiction in a Court which has no jurisdiction can 
have no legal effect or be pleaded m bar of a suit 
brought in a Couit which has jurisdiction Crawley 
v. Luchmee Ram ... 1 Agra, 129 

37, « Effect of con- 

sent — Zand situated beyond British territories — 
The Raja of Dangradra, an independent Chief, sued 
the Government of Bombay for a village which he 
desenbed m the plaint as situated m the Raja's own 
temtoiy. The District Jndge, Ahmedabad, rejected 
the suit for want of jurisdiction, as the village m 
dispute was beyond the British territories. On ap- 
peal, the High Court lemanded the case for re- trial 
on the merits, on the agreement by the plaintiff that 
he would so amend the plaint as to bring the suit 
within the junsdiction of the Ahmedabad Distnct 
Court The plaint was accordingly amended and the 
Distnct Court decided the case*on the merits m 
favour of the plaintiff The High Court, however, 
finding that the amendment did not alter the original 
statement m the plaint regarding the situation of 
the village, and finding that the plaintiff's evidence 
and arguments were dnected solely to prove that 
the village was not m British but foreign territory, 
annulled the decree, although both the paities ex- 
pressed their willingness that the appeal should he 
decided on the merits, the Court acting on the rule 
of law that no consent of parties can give to the 
Court a jurisdiction which it does not possess over 
the subject-matter of the suit. Government of 
Bombay v. Ranmalsingji Amarsingji 

[9 Bom., 242 

38. Consent to 

jurisdiction — Waiver of objection to jurisdiction — 
The plaintiff sued three defendants on a bond alleged 
to ha\e been executed by them to the plaintiff. 
Two of the defendants did not appear, or make any 
defence to the suit The second defendant only ap- 
peared, and objected to the jurisdiction of the Court ; 
but his objection was overruled, and a decree was 
made against all three defendants On appeal the 
lower Appellate Court reversed the decree, holding 
that the Court of first instance had jao jurisdiction. 
The plaintiff preferred a second appeal, and contend- 
ed that the first and third defendants had consented 

‘ to the jurisdiction of th§jCourt, and that the decree 
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-JURISDICTION— continual 
1. QUESTION OP JURISDICTION— continued, 

(tf) CONSENT OF PARTIES AND WAIVER OF Juris- 
diction— continued. 

Consent of parties— continued, 

was binding as against them. Held, affirming the 
decision of the lower Appellate Court on the question 
of jurisdiction, that the conduct of the defendants, 
even if it could be held to have amounted to consent 
or acquiescence, did not give the lower Court any 
jui lsdiction. Consent or acquiescence does not give 
jurisdiction to a Cowrt of limited jurisdiction, though 
the waiver may be Sufficient m a Court of superior 
jurisdiction. The consent which waives an irregula- 
rity, or allows the pourt to exeicisC a power not 
vested m it, cannot, by itself, give the authority 
itself as an attribute of the Court, which uniat 
directly or indirectly emanate from the Sovereign. 
Babaji v. Lakskmibai . I* L. R., 9 Bom., 266 

39 . Rearing of evi- 

dence and decision by different Judges — Where the 
Judge who decides the case is not the Judge who 
heard the witnesses and received the evidence, the 
defect may be cured by the assent of the parties. 

- Mohamed V, Oomdah Khanum 13 W. R., 184 

40. — Transfer of case . 

— -Objection to jurisdiction subsequently taken — 
A suit having beennnstituted m the Couit of the 
Subordinate Judge who was mcompetont to try it, 
the case was transferred by consent ol parties to the 
Couit of the Distnct Judge for convenience of trial. 
Held that such transfer was incompetent, and that 
such consent did not operate as a waiver of the plea 
to the jurisdiction which was taken m the defendant's 
written statement and subsequently msistod on. 
Ledoard v. Burn. . . L. R., 13 I. A., 134 

[I. I». R., 9 All,, 191 

41. — Waiver of jurisdiction. — 

Consent of parties , — An objection to junsdiction 
cannot be waived by the parties L almonjey Dossee 
v. Jaddoonauth Shaw . 1 Ind. Jur., N. S., 319 

Contra , see Tickum Lall Doss v Maoarthur 

[1 W. R., 279 

42. * — Omission to 

raise plea of jurisdiction.— In a suit m a Munsifs 
Court on a right of pre-emption, in which plaintiff 
undervalued his claim, the defendant, without object- 
ing to the jurisdiction, allowed the case to go to 
trial, and, after passing thiough the subordinate 
Courts, to come up to the High Court m special 
appeal It was remanded on a question of fact and 
came up again m special appeal, when the point "Was 
raised for the first time (though not taken in the 
petition of appeal) that the suit was not cognisable 
by the Munsif, and therefore that all that had been 
done had been done without jurisdiction. Held that 
the defendant was not at liberty to waive jurisdic- 
tion, and that the objection must be allowed to be 
taken even at this late stage. Meld that the suit 
having been beyond -the Munsif' s jurisdiction, his 
judgment was not legal, and his decree, in the eye of 
the- law, no decree at all and of no legal effect. 
N&unhqo Sxnq-h. v . Tofa&$ingkb; , 14 W. R„ 228 - 


JURISDICTION— continued. 

1 . QUESTION OF JURISDICTION — continued. 

(d) Consent of Parties and Waiver of Juris- 
diction — continued . 

Waiver of jurisdiction— continued. 

43. Omission to 

raise plea of jurisdiction — Held that, if a defend- 
ant who appeals m a suit chooses not to raise the 
plea of want of jurisdiction, he must be taken to 
submit to the jurisdiction, and that any decree which 
may be pronounced against him cannot, when it is 
sought to he executed, be objected to by him, on the 
ground that the Couit which made it had no juns- 
diction to try the suit. Ex parte Manoiiar Bhiv- 
rav Potanis , 2 Bom., 396 : 2nd. Ed„*374 

Kandoth Mammi v. Neelan Cherayil abdu 
Kalandan ... 8 Mad., 14 

44. — Agreement 

to submit to execution of decree — Jurisdiction,— 

A decree-holder, with a ceitificate showing that satis- 
faction of his decree had not been obtained m the 
distnct m which it had been passed, applied to the 
Judge of another district and succeeded m obtaining 
partial execution Upon a second attachment issu- 
ing, the judgment-debtor prayed for tune, and 
agreed m his petition that if he did not satisfy the 
debt within the penocl named the property might J>e 
sold. His prayer was granted. He then raised the 
plea that the Court winch made the decree had no 
jurisdiction to entertain the suit Held that, hav- 
ing pleaded in the Couit below on the assumption 
that the decree wasa money-deoieo which the Court 
which made it had jurisdiction to make, it was not 
open fco the judgment-debtor's pleader to uige that 
it was not a moncy-deciee. Rad ha Gobind Gos- 
sami v. Ooma Sunduree Dossia , 24 W. R., 363 

45 . — — — — Omission to raise 

objection to execution of decree . — Certain property 
having been sold m execution of a decree by a Court 
to which the decree had been transferred, a suit was 
brought to set aside the sale on the ground that the 
Couit from which the transfer had been made had no * 
jurisdiction to grant, as it did, a certificate of non- 
satisfaction. It appealed that on execution being 
applied for m the Court to which the decree bad 
been transferred, no objection to the jurisdiction had 
been raised. Held that the objection, assuming it to 
bo valid, was taken too late and the sal^ could not 
he set aside. Modun Mohun Ghosb Hazra v, 
Boroda Sondari Dasia . , 8 C, L. R., 261 

m 4 

4 @, Omission to raise 

plea till late stage of case . — JRiuht to raise , on 
special appeal. — A Munsif having returned a plaint 
under Act XXIII of 1861, section 8 , and dismissed 
the suit as being in value beyond his jurisdiction, the 
plaintiff appealed to the District Judge, who, on the 
14th Juno 1872, pronounced the decision wrong, and 
ordered the Munsif to try the suit The suit was 
accordingly tried and dismissed, but on appeal it was 
"'decreed by the Subordinate Judge Subsequently a 
special appeal was preferred ux which objection was 
raised on the score of jurisdiction. Held that the 
objection could not be taken at this stage, as the 
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JURISDICTION— continued. 

1. QUESTION OF JURISDICTION — continued. 

(d) Consent op Parties and Waiter op Juris- 
diction— continued. 

Waiver of jurisdiction — continued 

defendant liad not cliosen to appeal against tlie 
Distnct Judge's older of 14th June 1872 Koylash 
Chunder Ghose v Ashrup Ali . 22 W. R., 101 

Raj Narain v. Rowshan Mull • 

[22 W. R„ 120 

47. A suit foi rent 

having been brought m the Beerbhoom Collectorate 
and decieed, the case was lef erred m execution to the 
Collector of Burdwan, within whose jurisdiction the 
property lay The tenure was sold by the Deputy 
Collector of the latter distnct and purchased by the 
decree-holder Appeals weie made to the Collector and 
the Commissioner by the judgment-debtor, and were 
rejected by both officers The judgment-debtor then 
brought a suit for possession m the Civil Court, and 
obtained a decree reversing the sale on the ground 
that the decree for rent had been made by a Collector 
who had not jurisdiction Held that, after all that 
had passed, it was too late to raise the question of 
juiisdiction. Ooma Soonduree Dossee v. Bipin 
Beharee Roy . . . 13 W. R., 292 

• 48, — Civil Procedure 

Code , 1882, s . 20 —In 1876, K sued M. on a bond, 
dated 25th December 1869, for R5,000, by which cer- 
tain land m the district of South Tanjore was hypo- 
thecated as security for the debt, and obtained a de- 
cree on the 6th of April 1876 for the sale of the lands, 
which he purchased on the 17th August 1876 for 
R6,QG0. K. then discovered that part of the land 
hypothecated, situated within the juiisdiction of 
the Subordinate Court at Kumbakonam, h^d been 
acquired by a railway company under the Land 
Acquisition Act m 1874, and that the compensation, 
R460 (claimed by M’s mother, who sold the land to 
the company), was lodged m the treasury of Kumba- 
konam in the name of M’s mother K having 
applied to the Subordinate Court for an order for 
payment out of this sum, the Court, by order dated 
28th February 1880, directed that the question of 
title to the money should be decided bys uit K. then 
sued M. as the sole heir of his deceased mother m 
the District Munsif's Court of Tiruvadi (where M 
resided) for a declaration of right to and to recover 
the said sdSn of R460. On the 16th April 1880 M 
assigned his interest in the money sued for to F, 
who was made defendant in the suit on his own 
application, and pleaded that the Court had no juris- 
diction, as both the money and the land which it 
represented were, and he (F.) resided, without the 
Munsifs Court's jurisdiction Held that the suit 
was for money, and that V not having applied to 
stay proceedings under section 20 of the Civil Proce- 
dure Code, must be held to have acquiesced m the 
jurisdiction of the Court. Venkata Virarag-ava 
Ayyangar v . Krishnasami Ayyang-ar 

[I. L. R., 6 Mad., 344* 

49 . Subsequent plea 

of, by same party in another case — The fact of a 
defendant not subject_ to the jurisdiction of a Court » 


JURISDICTION — continued. f * 

1 QUESTION OF JURISDICTION — continued. 

(d) Consent op Parties and Waiver op Juris- 
diction — continued . 

Waiver of jurisdiction— continued* 

having waived his pnvilege m previous suits brought 
against him does not give the Court jurisdiction to 
entefctam a suit against him in which he pleads that 
he is not subject to such jurisdiction Beer Chun- 
der I^nikkya v Raj Coomar Nobodeeb Chun- 
der Deb Burmono 

[I. L."Et., 9 Calc., 535f. 12 C. D. R., 465 

2. CAUSES* OF JURISDICTION. 

(a) Dwelling- or Residence. 

50. Dwelling-place. — Animus re - 

vertendi. — Whatever the purpose for which a man 
may go to another jurisdiction than that m which his 
family lesides, if there is an animus revertendi the 
family dwelling-house must he considered to he his 
dwelling-place Kashee Nath, Kooer v. Deb 
Kristo Ramanooj Doss . . 16 W. R., 240 

51. Civil Procedure , 

Code, 1859 , s 5 — Act XXIII of 1861, s. 4* — Resi- 
dence — Soldier with his regiment — The fixed and 
permanent home of a man's wife and family, and to 
which he has always the intention of returning, will 
constitute his dwelling-place withm the meaning of 
section 5 of Act VIII of 1859, and section 4 of Act 
XXIII of 1861. Fatima Beg-am v Sakina Beg-am 

[I. D. R., 1 All., 51 

52. Occasional residence. — Oc- 

casional residence will not bring % defendant within 
the juiisdiction, he must he a fixed inhabitant of the 
distnct m which the suit is brought. Zalem Te- 
WAREE V . GoBINDG-EER GoSSAIN 

[1 Ind. Jur., O. S., 85 

S. C. Lelim Tewaree v Govtndg-eer Gossain 
[Marsh., 04: 1 Hay, 132 

53 . . — Dwelling. — Letters Patent, cl. 

12 — Temporary residence — Habits , calling, and na- 
ture of establishment. — A person having a perma- 
nent residence at Dmapoie came to Calcutta and re- 
sided there temporarily for the purpose of carrying 
on a suit. Held that he could not be said to dwell m 
Calcutta within the meaning of clause 12 of the Let- 
ters Patent The mfiuence of his habits, calling, and 
the nature of his establishment, may he considered m 
deciding whether a defendant is resident within the 
jurisdiction. Emrit Lall v. Kidd 

[Cor., 46: 2 Hyde, 117 

54. Letters Patent, cl. 

12 — Officer on leave. — The defendant, an officer m 
the Bombay Staff Corps, holding an appointment in 
Scmde, came to Bombay on leave, and remained about 
ten days Duiing his stay m Bombay, he was served 
with a writ of summons on a cause of action arising 
ih Scmde Held that the defendant did not “ dwell M 
withm the local limits so as to give the Court juris- 
diction under clause 12 of the Letters Patent. Ka- 
vasji Framji v . Wallase . . 1 Bom., 113 
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JTJRISDICTXOIT— con timed. 

V t 

2. CAUSES OF J URISDICTION — continued, 

(a) Dwelling OB Residence— continued. 

Dwelling— co ntmued. 

55. — Letters Patent, cl. 

12 — Leave of Court, — M died at Ajmere, his repre- 
sentative then and at the time of snit brought, being 
resident there Previous to the death of M , a cause 
of action had accrued against him m Bombay^ Held 
that it was not necessary to obtain the leave of the 
Court under clause ^ v 2 of the Letters^Patent before 
instituting a suit against M.*s representative m respect 
of such cause of action. Habgopal ^Pbemsukdas 
v . Abdoql Khan Ha^e Muhammad " 

- [9 Bom., 429 

'i 

50 , ■ ■■* — .« — — Civil Procedure 

Code, 1859 , s. 5.— What constitutes u dwelling ” with- 
in the meamng of that section . — A testator bequeathed 
the income of his “altamgha,” “ zemmdan, ” and 
w thikadari lands ” situate m the districts of Delhi, 
Hissar, and Bulandsliahr, to his five sons in equal 
shares, and to their issue , directing that one of the 
sharers should manage the estate, accounting yearly to 
the others, and receiving ten per cent, per annum. 
The lands described as “altamgha” weie m the 
Bulandshahr district, within the local limits of the 
jurisdiction of the Civil Court of Meerut ; and on 
them an establishment was maintained at the expense 
of the estate. At Hansi, in Hissar, there was also a 
residence belonging to the estate, and another at 
Delhi. The will directed that the brothers might, if 
they liked, live together at Bilaspur, and build houses 
“with mutual consent m the altamgha and zemin- 
dar! , ” also that ^certain memorials of the testator 
were to be retained by the manager at Bilaspur. At 
this place the manager used to stay occasionally, 
though travelling for the most part about the estate 
during the cold weather. No particular place for 
rendering the yearly accounts was „ fixed, either by 
contract or m practice, hut they were rendered by the 
manager to the sharers at different times and in dif- 
ferent places, including Delhi, Bilaspur, and Hansi , 
at which last place, it being the sudder station of His- 
sar, the older records of the estate were kept. When 
this snit was brought, the manager was actually re- 
siding at the hill station of Mussoone, in the Saha- 
ranpur district, for the hot weather; and m his an- 
swer he stated that the unsettled accounts were open 
to inspection by the sharers at Bilaspur. Meld that 
a person might " dwell,” within the meaning of Act 
VIII of 1859, section 5, at more places than one; 
and that, on the evidence, this manager so dweltf at 
Bilaspur as to make him subject to the jurisdiction of 
the Meerut Court in this suit. It was, accordingly, 
not necessary to consider whether he was or was not 
also rubject to that Court's jurisdiction by reason of 
the cause of action having arisen within its local 
limits ; nor was it necessary to consider whether he 
had, or had not, such a dwelling-place at Hansi as 
would have rendered him subject to the jurisdiction 
of the Hissar (Ptnjab) Courts. Obde v, Skinneb 

^ D. R*, 7 I, A., 186 


JTmiST>IC t riO'N-~contmued. 

2 CAUSES OF JURISDICTION — continued. 

(a) Dwelling ob Residence — continued. 

Dwelling — continued . 

57. — Residence alternately in Calcutta 

and mofusnl. — A party spending his time alternately 
m the mofussil and Calcutta, and resident m the lat- 
ter for some days previous to, and on the day of, fil- 
ing his plaint, is subject to the jurisdiction of the 
High Court in its ordinary original civil jurisdiction. 
Nishadiney Dossee v. Cally Kbisto Ghose 

[Cor., 24 

58. temporary ^resi- 

dence for pleasure. — Person without residence else- 
where . — That a temporary lesidence in Calcutta, for 
purposes of pleasure, with intention of remaining 
there a month, without having at the time a resi- 
dence out of the jurisdiction, is a sufficient dwelling 
within the jurisdiction to satisfy clause 12 of the 
Charter. Mobeis v Baumgabten 

[Bourke, O. C., 127 : Cor., 162 

Mayhew v Tullooh . . 4 NT. W„ 25 

59 . Residence ouffc of jurisdic- 

tion. — Bringing suit for damages by collision. — 
One who sues for damages caused by a collision 
at sea and out of the jurisdiction of the High Const 
subjects himself to a cross suit for damages caused by 
the same collision though himself residing out of the 
jurisdiction of the Court. Bombay Coast and 
Riveb Steam Navigation Company v . Helena; 

[4 Bom., O. C., 149 

(5) Caebying on Business ob Woeking 
bob Gain. 

80. ~ Carrying on business,— 

Suit against Government. — Residence or place of 
business of Government, — In a suit for specific per- 
formance of a contract against Government where 
the land was situated out of the limits of the 
ordinary original jurisdiction of the Court, — Meld 
that the land being so situate the Court could not he 
said to have jurisdiction by reason of the Secretary of 
State as the representative of the Government “ dwel- 
ling” or carrying on business or “ personally working 
for gam ” within the local limits of the Court, in the 
meaning of clause 12 of the Letters Patent. The 
words “ personally working for gain ” we*e intended 
to give the Court jurisdiction over individuals 
only. Though Government is in one sense, through 
its officers, ubiquitous, section 65 ox 21 & 22 Victoria, 
Chap. 106, means not that the Secretary of State may 
sue or be sued in any Court irrespective of all ques- 
tion of jurisdiction, but that he may sue or be sued 
in such Court or Courts as may have jurisdiction in 
respect of each particular cause of action. Bun- 
dle v. Secbetaby op State , . 1 Hyde, 37 

61 , Suit ayainst 

^Government — Civil Procedure Code , 1859, s. 5 . — 
Letters Patent, cL 12. — Semble,-~ The jurisdiction to 
entertain suits against the Government under section 
5 of Act VIII of 1859 exists only where the cause of 
, action arose. Under clause 12 of the Letters Patent 
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JURISDICTION— continued* 

2. CAUSES OF JURISDICTION — continued. 

(5) Caebying on Business oe Wobking bob 
Gaik — continued . 

Carrying on business — continued . 

(1862) constituting &e High. Court of Madras, the 
Government must be considered as carrying on busi- 
ness at the place where its members exeicise all the 
functions of Government. The words “carry on 
business,” in that clause, imply a personal and 
regular attendance to business within the local 
limits A suit will not lie in the High Court against 
the Collector of Madras residing and carrying on 
business at Sydipet, in respect of matters arising m 
Chmgleput, though his Deputy Collector carried 
on business within the local limits, and the orders 
and proceedings m reference to the matters m ques- 
tion were m his name of office as Collector of Madias. 
SUBBABAYA MUDALI V. GOVEBKMENT 

[1 Mad., 286 

02. * — — Civil Procedure 

Code t 1877 , s 17. — Residing. — Onus probandi — 
Where the cause of action arises m the jurisdiction 
of a Court ot&er than that in which the suit is 
brought, the plaintiff must, under the provisions 
of section 17 of Act X of 1877, show that the defend- 
ant at the time of the commencement of the suit 
actually and voluntarily resided or carried on busi- 
ness, or personally worked for gain, within the juris- 
diction of the Court m which the suit was brought. 
Modhu Sudan Chowdhby v. Cochrane 

[6 C. D. R., 417 

83, — — Letters Patent , 

cl. 12. — Temporary stay and office in Calcutta . — A , 
who had no regular office, but came once or^wice a 
week from the mofussil to a friend’s house on 
Calcutta, and saw people there on business, contracted 
with j B. in Calcutta for the hire of certain cargo- 
boats. While being towed by a steamer, which 
A had chartered accordmg to agreement, the boats, 
when beyond the jurisdiction of the Court, sustained 
great damage by reason of gross negligence on the 
part of C,, whom A. had placed in charge. Held (1) 
that the cause of action did not arise in Calcutta ; (2) 
that A. “ carried on business ” m Calcutta withm the 
meaning of section 12 of the Charter. Greesh 
Chundeb^Bannebjee V. Collins . 2 Hyde, 79 

64. — — Letters Patent , 

cl. * 12. — Temporary residence. — M., residing at 
Meerut, sued B. in respect of a cause of action 
which did not arise in Calcutta. It appeared that B. 
usually resided at Mussoone from March to October, 
but attended races at Meerut, Calcutta, and elsewhere, 
at which races he ran horses, but not for gain. B. 
had no pursuit or occupation, other than that afford- 
ed by his horses. He had come to Calcutta to attend 
a race meeting, and had been living m Calcutta 
for some days previous to and on the day the plaint^ 
was filed. The Court decided that he was amenable 
to its jurisdiction. Held that such racing transac- 
tions do not constitute a u carrying on business” or 
“ personally working for gam” within the meaning 


JURISDICTION — continued . # 

2 CAUSES OF JURISDICTION— continued. 

(b) Cabbying on Business oe Wobking bob 
Gain — cont mued. 

Carrying on business — continued . 

of section 12 of the High Court Charter Moebis 
v Baumgabten . Bourke, O. C., 127 : Cor., 152 

afAYHEW v. Tulloch . . 4 N. W., 25 

65. « Letters Patent , 

cl 12. — A trader m the mofussil habitually sent 
gram to Madras for sale by a general agent for the 
sale of goods sent to him by different persons On 
some occasions the trader himself accompanied the 
loaded bandies. Since his death. the first defendant, 
his widow, carried on his business. The gram so 
sent* for sale was never stored, but remained in the 
handies until sold by the agent, who acted himself as 
broker, the purchasers paying his brokerage commis- 
sion, and the consignors of the gram paying nothing. 
Held that the first defendant did not “ carry on busi- 
ness” within the jurisdiction of the High Court 
of Madras withm the meaning of section 12 of the 
Letters Patent. Chinnamal v. T^lukannatam- 
mal 3 Mad., 146 

66. ■ - — ■ Letters Patent , 

cl. 12 .— The defendants resided and carried on busi- 
ness in London, and employed C. F. Sc Co. as 
their commission agent in Bombay The plain- 
tiffs at Bombay executed a power of attorney in 
favour of the defendants to enable them to sue 
m England for certain money due to the plaintiffs, 
and handed the power of attorney to C F Co , 
who undertook to forward it to the defendants m 
London, and that the defendants should endeavour to 
lecover the money so due to the plaintiffs The 
defendants recovered the money in England for the 
plaintiffs, hut did not transmit it to the plaintiffs m 
Bombay In a suit brought by the plaintiffs to' 
recover the money so received by the defendants, it 
was held that the cause of action had not arisen 
wholly m Bombay, and that the High Court, under 
clause 12 of its Letters Patent, had no jurisdiction to 
entertain the claim, the leave of the Court to file the 
suit not having been obtained. Where an Enghsh 
firm, upon the usual terms, employs a Bombay firm 
to act as the English firm’s commission agents m 
Bombay, such Enghsh firm does not thereby render 
itself liable to he sued in the High Court of Bombay, 
as it does not carry on business within the local 
jurisdiction of such High Court within the meaning 
of the above clause of the Letters Patent. Khimji 
Cratubbhuj v. Pobbes . 8 Bom., O. C., 102 

67. « ■ ■■ — Letters Patent , 

1865> cl. 12. — Suit on hundi . — The defendant, who 
resided and carried on business at Patna, was in the 
habit, several tunes m the course of the ye£r, of 
sending goods to Calcutta by boat and commg down 
himself by rail ,* he received his goods, and remained 
in Calcutta until he sold them He had no place of 
business, nor any gomastah or agent of his own m 
Calcutta, hut used to sell the good! himself, and put 
up sometimes at one firut, sometimes at another. His 
stay m Calcutta vanect from two to four months. 
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3 XJBJSmCTtlOlSi^contvmed. 

2. CAUSES OP JU RISDICTION — continued, 

( b ) Carrying on Business or Working bob 
Gain — continued. 

Carrying on Business— continued. 

He used to pay commission, on tlie goods sold to the 
&rat where he put up, and he was in the habit of 
drawing hnndis at Patna on himself at Calciftta, 
accepting and paying them m Calcutta. The plain- 
tiff hi ought a suit on a hundi so drawn, and purport- 
ing to he so accepted hy the defendant, of which 
payment was refusecbby the defendant.^ The defend- 
ant admitted the drawing of the note, hut alleged 
that the acceptance was forged.* The^Judge found 
that the note had not been accepted by the defendant. 
The summons was served on the defendant in Cal- 
cutta. Leave to institute the suit had not been 
obtained under clause 12 of the Letters Patent Held, 
the whole cause of action did not arise m Calcutta. 
Meld, also, that the defendant was not, at the com- 
mencement of the suit, carrying on business in Cal- 
cutta within clause 12 of the Letters Patent Leave 
to institute the smt under clause 12 not having been 
obtained, the Court had no jurisdiction to entertain 
the suit. Harjiban Das v Bhaqwan Das 
° [7 B. L. it., 102 : 16 W. R„ O. C., 16 

Meld, on appeal, reversing the decision of the Court 
below, that the defendant was “ carrying on busi- 
ness” m Calcutta within clause 12 of the Letters 
Patent. Harjiban Das v Bhagwan Das 

[7 B. L. R., 635 l 16 W. R., O. C., 16 

08. — Letters Latent, cl • 

12 — A defendant does not “ carry on business M so as 
to come within clause 12 of the Letteis Patent of the 
High Court of Bombay and render himself subject to 
the ordinary original civil jurisdiction of that Court, 
though he may have an agent at Bombay for certain 
purposes connected with his business, where that 
which is the essential mgiedient m his business does 
not take place within the local limits of the jurisdic- 
tion of the Court A retail dealei in European goods 
residing and carrying on business at an up-country sta- 
tion is not withm the jurisdiction of the High Couit 

" on the ground that he has an agent m Bombay for 
the purpose of purchasing and foi warding goods to 
he used in his trade. Framji Kavasji v Hormasjt 
Kavasji . • . . 1 Bom,, 220 

09. - — * — Letters Latent, cl. 

12. — Carrying on busmsss by agent — 'Section 12 of 
the Letters Patent of the Madras High Couit does 
not, m older to give jurisdiction, require a defendant 
pei sonally to carry on business within tho local limits 
of Madras, Muthaya Chetti v Allan 

[I. L. R„ 4 Mad., 209 

70, — — — Personally working for 

gain? — Suit to recover value of timber.— A suit to 
recover the value of timber alleged to have been 
forcibly carried off by the defendants from a ghat in 
the district of Tirhoot, having been brought in the 
Court of the Subordinate Judge of tho 24-Pergun* 
nahs, that Court was held to have jurisdiction in the 
case, on its being shown that one of the defendants, 
at the commencement of the^suit, personally worked 


JURISDICTION— continued. 

2, CAUSES OF JURISDICTION— continued. 

( b ) Carrying on Business or Working rob 
Gain — continued . 

Personally working for gain— continued. 

for gam witlnn the limits of the 24-Pergunnahs. 
Motee Dossee v. Deeta Hurukmun Singh 

[11 W. R., 04 

71. Cause of action. 

— Civil Lrocedure Code, 1859, s 5 — Jurisdiction — . 
S%itfor breach of contract .— -When a person residing 
at Benaies made an agreement at Allahabad with a 
banister to conduct his case for him,_which was then 
pending in the Court of the Judge of "Benares, and it 
was alleged that an advance of fees had been paid on 
the specific condition that such advance was to he 
returned in the event of the barrister not appearing 
on bebalf of the party engaging him, or of his doing 
no work for him, or of tho case being decided m lus 
absence, and it was further alleged that the barrister 
did not appear at the hearing of the case, and that it 
was decided in his absence, and that the advance of 
fees had not been leturned, — Meld , in a suit for the 
recovery of the moneys advanced as aforesaid, that the 
cause of action arose at Benares If the allogecj con- 
dition was not complied with, and the fees thereby 
became returnable to the client, it would have been 
tlie duty of the barrister to have sought out his 
ci editor at Benares and to have paid him there, or 
have i emitted the money to him. Semble , — That a 
member of the Bar of the High Couit residing out of 
the station in which the High Court is located, hut 
who holds himself out as ready to practise m the 
High Court, and who goes to the High Coui when- 
ever he is engaged to appear there, is one who “per- 
sonally^works tor gam” inside of the limits of tlie 
station m which the High Court is located withm the 
meaning of soction 5, Act VIII of 1850. Rai Narain 
Dass v. Newton * . . 6 N, W., 43 

( c ) Cause or Action. 

72 . General eases as to arising 

of cause of action . — Cioil Lrocedure Code, 1859, 
s. 5 — Act XXIII of 1861 , s 3 . — A Civil Court has 
jurisdiction to determine a suit where tho defendants 
dwell, or the cause of action arises withm the juris- 
diction. The two qualifications need not e\ist to- 
gether. Act XXIII of 1861, section 3, requires the 
absence of both to justify tho dismissal of the suit 
for want of jurisdiction. Morris v, Atmakuru 
Lutchmana Row , t ! 6 Mad..f43 

Anonymous case . . 5 Mad,, Ap., 4 

73. Letters Latent, 

cl. 12 — Cause of action partly arising — Leave of 
Court.— Tin dcr section 12 of* the Charter of the 
High Court, 1865, when the cause of action arises 
only partly withm the local limits, the leave of the 
Court must be obtained before the institution of the 
suit. Aboool Hamer v. Promothonath Bose 

[1 Ind. Jur.» IN. S* 218 

74. — — Suit for sum 

made up of items as to which cause of action arose 
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JURISDICTION — continued. 

2. CAUSES OF JURISDICTION — continued. 

(c) Cause oe Action— continued. 

General eases as to arising of cause of 
action — continued . 

in different places — 44 Whole cause of action” — An 
application was refused for leave to commence a suit 
in the ongmal side of the High Court, to recover a 
sum whic,h was made up of various items, with re- 
spect to some of which the cause of action arose m 
Madras, hut as to the great hulk of the claim, the 
cause of action aiose elsewhere Upon appeal the 
decision was sustained Per Bittleston, J — The 
High^Couit, especially when exercismg its oidmary 
original jurisdiction, is hound to adopt tne intei - 
pretation of the words 44 cause of action ” and 44 pait 
of the cause of action ” laid down with general, if 
not complete, unifoimity under the English County 
Court Act. The cause of action means the whole 
cause of action. The whole cause of action includes 
every fact essential to the maintenance of the action, 
and each of these facts separately is hut a part of 
the cause of action The Charter of the High Court 
refers to a cause of action arising wholly or m pait 
within the local limits. The cause of action spoken 
of may consist of several parts, which parts may 
arise m different places. Per Holloway, J. — The 
Hugh Court is not hound by the definition of cause 
of action derivable from the English cases Where 
there is a manifest discordance between a decision of 
the Judicial Committee of the Privy Council and the 
Common Law Courts at Westminster, the decision of 
the Judicial Committee is entitled to the greater 
weight Irrespectively of the domicile of the de- 
fendant, theie is a competent forum , wherever a 
place can he indicated to which the right and its 
infraction can both be refeired, because the*e is a 
cause of action and the whole cause of action. De 
Souza v . Coles . . 3 Mad., 384 

75. Balance of account. Suit 

for. — Cause of action arising on items of account — 
Civil Procedure Code , 1859, s 5 — dot XXIII of 
1861 , s . 4 . — In the Civil Court of Berhampore, plain- 
tiffs sued defendants for money due by one S. deceased 
Defendants 1, 2, 3, and 4 were sued as heirs of the 
deceased , the fifth defendant, as having instigated the 
other defendants to withhold payment. The first de- 
fendant resided at Vizagapatam, second at Bimlipa- 
tam, third a^id fourth at Madras The fifth defendant 

resided at Berhampore, From the accounts produced, 
it appeared that there were, between the plaintiffs 
(merchants at Beiftampore) and deceased (a merchant 
at Madras), a series of transactions of different kinds, 
in which they acted, sometimes as principal, and some- 
times as agent, the one for the other. Held that, 
although m the account sued upon there were some 
items which, if they could be separated from the rest, 
would give a cause of action within the jurisdiction 
of the Berhampore Court, they could not be so separ- 
ated, and that the intention was that the dealing 
should be continuous; that upon that footing the< 
plaintiffs had pioperly sued for the balance of the 
wh ole account, but that they had brought their suit 
in the wiong Court, because the whole cause of action 
did not arise within the jurisdiction of that Couit, 
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2. CAUSES OF JURISDICTION — continued. 

(c) Cause oe Action— continued 

Balance of account, Suit for — continued 
and none of the defendants, who were pioperly joined 
m the suit, dwelt or woiked within that district. 
Held , also, that the wrongful addition of the resident 
defendant could not bring the case undei the opeia- 
tion of section 4, Act XXIII of 1861, and that the 
cause o£ action against the fifth defendant was totally 
distinct from that alleged against the others, and the 
two could not he joined m oruf suit Atmakuri 
Bhayana Setti v Sanyasi Setti 

* * [3 Mad., 222 

* 

70. — Civil Procedure 

Code* 1859 , s 5 — Place of making and performance 
of contract diffei ent — B enteied into a \eibal agree- 
ment with A at Seiampoie, wheie A le sided, to 
start m Calcutta a ceitam bamanslnp business m 
conjunction with A’s son, A agieemg to advance 
the lequired funds on the condition that the sum 
advanced should be repaid him wuthm a ceitam date 
with interest No place was fixed for lepayment 
The money was advanced partly at Serampore and 
partly m Calcutta J3 afterwards went to reside at 
Chandernagoie In a suit by A for recoveiy of the 
balance of the sum advanced, brought m the Hooghly 
Court, the Judge held that he* had no junsdiction, 
inasmuch as the cause pf action arose m Calcutta 
Held on appeal that, under section 5, Act VIII of 
1859, the Hooghly Couit had junsdiction to try the 
suit Per Market, J — An action may be biought 
either m the forum of the place wdieie the conti act 
was made, or m that wheie the peiformance was 
to have taken place Qucere , — Whether this rule 
would apply if both parties veie, at the time the 
conti act was made, in a distuct wdieie neithei of 
them had any dwelling or place of business Per 
Birch, J — When no place for the perfonnance of 
a conti act is prescribed by the agreement, oi exacted 
by the necessities of the case, the place wheie it is 
intended by the parties such contiact should be ful- 
filled ought to supply the forum Gqpikrishna 
Gossami v. Nilkomul Banerjee 

[13 B. L. R., 461 : 22 W. R., 79 

77. — Agreement to re- 

pay balance struck — Where a balance was struck, 
and an agreement to repay the balance was drawm 
out at Cawmpor c,-~Held, the Cawnpore Court had 
jurisdiction to entertain a suit on that agreement, 
and its jurisdiction was not affected by the fact of the 
transaction, m respect of which the agreement was 
given, having happened elsewhere Haim Raj v 
Ram Bus .... 1 Agra, 115 

78. Place of pay- 

ment not specified . — D fy Co , canymg on business 
at C , shipped goods to London for sale on account of 
P J) , and advanced money to P D against the 
shipments P D piomised to pay the difference if 
the amount realised by the sales m London fell short 
of D Sf Co 9 s advance, costs, and commission. No 
place of payment was specified. Held , in a suit 
to recover money due on* account of such short falls, 
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that the whole cause of action arose at C., where D. 
Sf Co , carried on business, where the promise was 
made, and where the money must he taken to have 
been payable. Darragh and Co v Purs hot am 
Deyeji . . . I. L. R,, 4 Mad., 372 

79. — * Residence by 

agents, — Joinder of^auses of action.— The right to 
30m m one suit two causes of action against a defend- 
ant cannot he exercised, unless* the Court to which 
the plaint is presented has jurisdiction over both 
causes of action. The defendants, who resided and 
earned on business at Bombay, acted as the agents of 
the plaintiff for the sale, purchase, and despatch 
of goods to Tellicherry, where the plaintiff resided 
The plaintiff sued the defendants for money due 
on account of the transactions in Tellicherry. Held 
that no cause of action arose in Tellicherry. Khim- 
JI JlVRAJU SHETTU 0, PURUSHOTAM JUTANI 

[I. Ii. R., 7 Mad., 171 

80. — Venue,— Act X 

of 1859 , s . 24,— Suit by zemindar against manager 
of two estates . — The defendant was appointed a 
superintendent of two estates, one called Chulman, 
within the subdivision of Diamond Harbour, and 
the other Alipore, within the" subdivision of Alipore 
By his kabuliat he agreed to make good any retiench- 
ments his employer, the zemindar, might make m his 
accounts Some retrenchments weie made, and to 
recover the balance which appeared due the zemin- 
dar brought this suit. Held that, as the defendant 
had agreed hy h$s kabuliat to make the principal 
kutcherry his place of business, and as both the 
plaintiff and defendant agreed that the cause of 
action arose m the principal kutcherry, and as it was 
the place to which all the moneys were remitted, and 
where all the accounts were prepared; and the money 
first came under the control of the defendant and 
was hy his order disbursed, the cause of action arose 
m the district within which the principal kutcherry 
lay. Prasanna Chandra Bose v Prasanna 
Chandra Raj , . 7B.L, R., Ap., 35 

[15 W. R„ 343 

81. Bond, Suit on — Immediate 

cause of suit • — Civil Procedure Code, 1859, s. 5 — 
Section 5 of Act VIII of 1859 gave jurisdiction to 
the Court where the cause of action shall have arisen, 
or, m other words, where the facts which immediately 
confer the right to sue have occurred. Where She 
immediate cause of the suit was the non-payment of 
money due on a bond, — Held that the Court of 
the place where default had been made in payment 
had rjfche^ jurisdiction to try the suit, and not the 
Court within the jurisdiction of which the bond was 
made. Prem Shook v. Bheekoo 

[3 Agra, 242 ; S. C., Agra, F. B., Ed. 1874, 

, • 149 

02 , — 1 Residence — 

Abend was executed at Arrah, and provided that 
payment should be made t<T plaintiff in person, and 
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though it described plaintiff and defendant as inha- 
bitants of Patna, yet the plaintiff having been ad- 
mittedly a resident at Arrah at the time the bond 
was executed and for some years previously , — Held 
that the intention of the parties was to make the 
money payable at Arrah, and that consequently the 
J udge of Shahabad had jurisdiction N irban Singh 
vt Kumla Sahoy ... .17 W. R., 345 

83. Breach of contract.— C om- 

tract for sale and delivery of goods at fixed price . — 
Suit for price,— Place of suing,— Act Xof 1877 (Civil 
Procedure Code), s, 17 (a), — C, and L, entered into 
an agreement at a place in the Sarun district, m which 
the latter resided and carried on business, whereby C, 
promised to sell and deliver to L, at a place in the 
Sarun district ceitain goods, and L. promised to pay 
for such goods on delivery, “by approved draft on 
Calcutta or Cawnpore (where C carried on business), 
payable thirty days after the receipt of the goods or 
hy Government currency notes.” t?. delivered the 
goods according to his promise, but, L did not pay 
for the same, and C. therefore sued L , for the price 
of the goods, suing him at Cawnpore, Held thet 
the “ cause of action,” within the moaning of section 
17 of the Civil Procedure Code, was L.’s breach 
of liis promise to pay for the goods ; that the parties 
intended that payment should he made at Cawnpore, 
and the cause of action therefore aiose there; and 
that therefore the suit had been pioperly instituted 
there, Llewhellin v . Chunni Lad 

[I. Ii. R., 4 All., 423 

84. Civil Procedure 

Code , 1882 , s ♦ 17. — Place of making of contract.— The 
expression u cause of action,” as used m section 17 of 
the Civil Procedure Code, does not mean whole cause 
of action, hut includes material part of the cause of 
action. In a suit for compensation for broach of 
a contract, the making of the contract is a material 
part of the cause of action. Held , therefore, where 
a contract was made at C. and broken at A., that the 
Court at C. had jurisdiction to try the suit for com- 
pensation for the breach of such contract, LlewheU 
hn v. Chunni Lai, I L R , 4 All,, 423 ,* and Qop%~ 
Jcnshna Gossamiv, Nilkomul Banerjee, 13 B. L . R,> 
461, followed, DeSouza v. Coles, 3 Mad,, 384 ; and 
Jumoonah Pershad v. Zaibumissa , 5 C, L. R ,, 268 r 
dissented from. Bishunath v, Idahi Bakhsh n 

[I. I,. R„ 5 All,, 277 

85. - — — Consignment and 

sale of goods,— Suit on failure to sill where agreed, 
— When goods were consigned for sale to Cawnpore 
and the consignors sued for damages because the 
goods were sold elsewhere, the cause of action arose at 
Cawnpore on failure to sell them there, and not at 
the place from which they were consigned. Degree* 
'Nundun v. Oomrao Singh , 2 Agra, 248 

86* — — — Non-delivery of 

goods,— The defendant at Purola agreed to sell and 
deliver to the plaintiff certain goods, for which the 
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plaintiff then paid in advance. By the terms of the 
agreement, the goods were to he measured at Mazrod 
and delivered at Padshu. In default of delivery it 
was stipulated that the value of the goods should he 
paid for at the market rate at Purola The goods 
were not delivered in pursuance of the agreement. 
Soldi m an action brought to lecover their value at 
the market rate at Purola, that the cause of action 
arose at Padshu, where the goods ought to have been 
delivered. Chunilal Maniklalbhai v Mahi- 
patbav valad 1£hundu . 5 Bom., A. C. 9 33 

87. Goods delivered 

through carrier — Delivery at consignor’s risk — A. 
sued B for goods sold m Madras and delivered to B 
personally outside the local limits of the High 
Court* s original jurisdiction JB. dwelt outside those 
limits , the goods were sent to him at his request, 
sometimes by sea, sometimes through the post office, 
but always at A.’s risk during the journey. Held 
that the suit must be dismissed for want of jurisdic- 
tion. So loughs goods, though delivered to a com- 
mon parner appointed by the consignee, remain at the 
risk of the consignor, they are not delivered to the 
consignee. Winter v Way . |1 Mad., 200 

88. — * — Letters Patent, 

cl . 12 — H on-delivery of goods . — Plaintiffs contract- 
ed at Cawnpore with the East Indian Railway 
Company to deliver goods in Madras. The East 
Indian Railway does not run into the jurisdiction of 
the Madras High Court The Railway Company 
made default in delivery of the goods, and the plain- 
tiffs sued them m the Madras High Court for 
damages for the breach of contract. No lea-’se to sue 
(under section 12 of the Letters Patent) was obtained. 
The Cornt of first instance dismissed the suit for 
want of jurisdiction. Held , on appeal, following 
Gopiknshna Gossami v, Nilkomul Banerjee, 13 B 
L. i2., 461 , and Vaughanv. Weldon , L. 12., 10 0. P , 
47 P that the breach of contract having taken place at 
Madras, the cause of action had wholly arisen within 
the jurisdiction of the High Court. Muhammad 
Abdul Kahar v. E. I. Railway Company 

[L Xr. R., 1 Mad., 375 

89. Part of cause of 

action irP jurisdiction — Where defendant, in an 
action for goods sold and delivered, pleaded want of 
jurisdiction, inasmuch as the whole cause of action 
did not arise within the jurisdiction, the Court found 
that a material part of the cause of action had arisen 
withm the jurisdiction, and gave a decree for plaintiff, 
leaving it to defendant to dispute execution if so 
advised. Dqorg-ayersad Bose t Waters 

[1 Ind. Jur., IT. S., 191 

00, — Civil Procedure 

Code f 1859 , s 5. — By a contract entered into at 
Reerpore, in the district of Nuddea, the plaintiff 
agreed to supply indigo seed to the defendant, the 
seed to he paid for on delivery by an order to be sent 
to the plaintiff on receipt of the seed. The plaintiff, 

II 
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resided at Berhampore, in the district of Moorshedabad, 
and the defendant carried on business at Beeipore, in 
the distuct of Nuddea, where delivery was to he made. 
The seed was delivered by the plaintiff as agreed, but 
the* defendant refused to pay for it In an action 
brought m the Moorshedabad Court to recover the 
puce oi the seed, — Held that the Mooishedabad Court 
had jurisdiction to entertain the suit The refusal 
of payment % the defendant, which was to have 
been made in the district of Moorshedabad, was a 
sufficient cau§e of action under section 5, Act VIII of 
1859, to enable the plamtiff^to sue m that Court. 
Semble i — The woids “ cause of action 99 in that 
section do not mean the whole cause of action 
Hills v. Clark 

[14 B. Ii R., 367 : 23 W . R., 63 

91, Place of perform- 

ance of contract — Suit for pi ice of seed — Plaintiff 
delivered to the defendant at the flatter’s factory at 
Cossipore fifty maunds of indigo seeu It was agreed 
that payment should he made at plaintiff's place of 
business within the limits of the Munsif's Court at** 
Krishnagur. Held that the latter Court had juris- 
diction to entertain a suit for the price of the seed. 
Hurri Mohun Mullick v. Goburuhun Dass 

[3 C. Xi. R., 459 

92, Sale of goods — 

Payment of proceeds — Where the plaintiffs and de- 
fendants made consignments of a ceitam number of 
hales of cotton belonging to each for the Mirzapore 
market and the cotton was unloaded and sold at 
Cawnpore by direction of the latter, and the proceeds 
were received by them at Meeiut, where they all hut 
one resided, and credited to their accounts, — Held , in 
a suit for damages, that the defendants, who ordered 
the sale at Cawnpore and profited by the proceeds, 
and not a defendant who resided at Cawnpore and 
acted under instiuetions from the other defendants, 
were primarily liable ,* and that the suit was cognis- 
able in the Meerut Court. Luckhee Ram v Mahani , 
Ram 1 Agra, 10 

93, — Advances made 

for delivery of wood — Where the suit was brought 
upon the defendant's breach to delivei wood m pur- 
suance of the terms of the contract, — Held that the 
mere fact that an advance was made withm the local 
jurisdiction of a Court would not give that Court 
jurisdiction in such suit. Auoodhya Pershad t?. 
Gobind Ram .... 2 Agra, 188 

94, — Contract for sale 

of land ~ Suit for purchase-money — Where Cheie is 
a contract of sale of land, an action can ordinarily be 
brought by the vendor for the purchase-money, 
whether or not the Court in which the action is 

“brought has jurisdiction over the ssat of the obliga- 
tion which it is sought to enforce. Young- v Mangal- 
ayilly Ramaiya . . . . 3 Mad., 12& 

4x 
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95, . * Suit for specific 

perfoimance or return of money, — Land situated 
without local limits of jurisdiction — In. consider- 
ation of the loan of R4,000, the defendant agreed to 
execute a mortgage of ceitara land beyond the juris- 
diction of the High Court to the plaintiff, and agreed 
to produce his title-deeds, and to make a good title 
Jn the agreement the plaintiff was described as “ of 
Durmahatta in the town of Calcutta, merchant,” and 
the defendant as “of Fanehthopy m Zillah Beerbhoom, 
at picsent of Coomertooly m Calcutta '' In a suit 
for specific performance of the agreement to execute 
the mortgage and in the alternative for the return of 
the R4,Q0Q, — Meld that, as the plaintiff was described 
as of Calcutta, the defendant would be entitled to 
redeem by paying the moitgage-money in Calcutta, 
and that a money-deciee could be made. Sreenath 
Roy n , Caddy Doss Ghosh 

[I. In R., 5 Calc., 82 

96. : Contract , Rati- 

fication of 1— Contract relating to lands, — A,, on be- 
-half of her infant son JB., contracted with C, that he 

should be allowed for the maintenance of her daughter 
whom he was about to marry, land situate at X., 
that should yield annually R9Q0. JB,, after coming 
of age, contracted at Y. to pay C, the annual allow- 
ance, and ratified the contract which had been made 
by his mother. Meld, first, that although the con- 
tract with JB, was entered mto at Y , yet, as by that 
contract he ratified the contract entered mto by his 
mother, and which related to lands at X , the Court 
of X. had jurisdiction in a suit for recovery of cer- 
tain of the yearly payments. Kjshen Kinkur 
Ghose v . Borqdokanth Roy 

[Marsh., 533: 2 Hay, 658 

97. Compromise. — Letters Patent, 

cl, 12. — Compromise outside of decreV'ohtmned with- 
in jurisdiction, — Where A. obtained a decree in the 
late Supreme Court, and subsequently resided out of 
tbe local limits, and then executed a compromise m 

* an action brought by JB. to prevent A. from proceed- 
ing upon the decree of the Supreme Court,— Meld 
that the whole cause of action did not arise within 
the local limits provided by the Letters Patent, and 
that the Court had no jurisdiction. Feda Hqssein 

Syedoonissa . . 1 Ind. Jur,, 1ST. S., 80 

93 , Foreign judgment, Suit on. 

—Letters Patent, cl. 12, — Company, — Service of ba- 
lance order on defendant. — Winding up, — The de- 
fendant, who resided outside the jurisdiction of the 
High Couit, was sued at Bombay as a contributory 
upon a balance order made by tho Court of Chancery 
in England m the winding up of the plaintiffs' bank 
It was contended on Ins behalf that no part of tho 
cause of action had arisen within the jurisdiction, 
And that the suit was, theiefore, not maintainable. 
The plaintiffs cortended"that service of the balance ** 
order upon the defendant was necessary, and consti- 
tuted patt of the cause of action, and that as such 
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service had been effected upon the defendant in 
Bombay, the Court had jurisdiction. Meld that 
service of the balance order upon the defendant was 
not necessary; and that as no part of the cause of 
action had aiisen withm the jurisdiction, the suit 
should he dismissed London, Bombay, and Medi- 
terranean Bank, v. Badee Beebee 

[I. L. R., 5 Bom., 49 

~99. Fraud.— Suit for goods obtained 

by fraud . — Letters Patent , cl, 12. — M. went tq the 
plaintiff's place of business m Calcutta, and repre- 
senting to him that he wanted some jewellery on in- 
spection, and would purchase it if he did not return 
within ten days, obtained from the plaintiff a quan- 
tity of jewellery, depositing as security R2,0G0 with 
the plaintiff. G. having thus obtained the jewellery, 
took it to jST., at his residence, which was out of the 
local limits of the jurisdiction of the Court, and 
pledged the jewellery to K. for R6,000. In a suit 
brought against Q. and J5T. to recover the jewellery 
or its value, G did not appear, and 1C alone defended 
the suit Meld that it being, with reference to sec- 
tion 178 of the Contract Act, an essential element in 
the plaintiff's case that the jewellery had been Ob'- 
tamed from the plaintiff by fraud in Calcutta, part 
of the cause of action against if. arose in Calcutta, 
so as to enable the Court, leave having been obtained 
under clause 12 of tho Charter, to entertain the suit 
against him. Kartick Churn Setty v. Goeab- 
kisto Paubit . . . I. L. R., 3 Gale., 264 

100. Legacy, Suit for.— Place of 

residence of legatee and of heir . — A suit for a legacy 
must be" brought, not withm the jurisdiction where 
tho legatee resides, but within the jurisdiction where 
the heir resides. Ashootosh Bose v. Huree Churn 
Nag 16 W. R., 305 

101 . Lost property,— Property 

lost %n one district and found m another . — -A suit to 
lecover property lost in one district and found m an- 
other must be instituted in the Court of the district 
in which it is found. Ram Pertab Singh v Bhola- 
buttz Koonwar , * .9 "W\ R., 586 

102. Malicious prosecution, Suit 

for. — Letters Patent, 1865 , cl. 12. *— Jurisdiction . — 
Where the plaintiff, in an action for malicious prose- 
cution, alleged that the defendant had instituted cri- 
minal proceedings against him before the Magistrate 
of Moradabad, causing a warrant to be issued by the 
Magistrate, and having him arrested under that 
wairant in Calcutta, — Meld , the whole cause Of 
action did not arise at Moradabad ; *that part of the 
cause of action arose in Calcutta, so as to entitle the 
plaintiff, with leave of the Court, to bring an action 
m the High Court. Luddy v. Johnson 

[6 B. L. R., 3141 

103. * Misrepresentation,— J«- 

formation as to carriage of goods by rwkoajf.— 
Wheie the defendants at C, were asked to ^obtain 
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information from a railway company as to the cost 
of carriage of coal from ft. to C which they were 
about to sell to the plaintiff at C , and they did so, com- 
municating in good faith the result to the plaintiff, 
and the plaintiff was ultimately compelled to pay to 
the lailway company a much larger sum than the 
defendant had represented, — Held, assuming there 
was a right of suit, the cause of action must he held 
to have arisen at C , where the alleged representation 
must he deemed to have been made Bengal Coal 
Company v, .Slgin Cotton Company 

[2 N. W. 9 13 

104. — Letters Patent, 

cl* 12 — Suit to set aside decree of Sigh Court on 
ground of misrepresentation — It is not necessary to 
obtain the leave of the High Court under clause 12 
of the Letters Patent to sue to set aside a decree of 
that Court made upon a compromise to which the 
plaintiff has been induced by the misrepresentations 
of the defendant to agree, even when it appears from 
the plaint that' the defendants are outside the juris- 
diction of the Court. Solomon v. Abdool Aziz 

[4 C. L. R., 306 

105. Money Had and received, 

Suit for, — Place of estate sold and place of receipt 
of money — 12., having a right to an estate in P., 
then in the hands of B. f sold it to S. Contempora- 
neously with the sale, 12. and S by deed hound them- 
selves m common to take all needful steps to obtain 
possession of thejestate from B 12 , by a suit in the 
Supreme Court against B., recovered the estate and 
mesne profits which were paid to him m Calcutta 
In a suit instituted m P. by the representative of S. 
against 12. for the amount so realised by him, it 
was held that the plaintiff was entitled to recover, 
and that the cause of action arose m P. Sharola- 
PERSAD MoOKERJEE V, BENGAL INDIGO COMPANY 

[1 Ind. Jur., N. S., 32 

106. Money in Gov- 

ernment Treasury* — Suit for sum held m deposit by 
Government for collections made by it — Where a suit 
was brought for the surplus collections of the pro- 
prietary profits of an estate made by Government 
during ft period when it was held as Koork tehsil, 
and it appeared that the Terai District, within which 
tjjte said estate was situated, had been several times 
transferred from the Bareilly Division, m which it 
originally lay, to that of Kumaon, and hack again, hut 
that at the time of the institution of the suit it was 
included within the Kumaon Division, and it further 
appealed that no portion of the collections m ques- 
tion were m deposit m the Bareilly Treasury, — Reid 
that the Bareilly Court had no jurisdiction to enter- 
tain the suit. Hearsay v. Secretary op State por 
India , . . , .6 2?*. W. 3 47 

107. — Negotiable instruments. 

— Suit on bill of exchange . — Where a bill of ex- 
change was drawn at Banda, and made payable and 
dishonoured at Benares, and the defendant also had 
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his dwelling at Banda, — Reid that the cause of 
action did not arise at Agra merely on account of 
the bill of exchange having been sold at the latter 
place by a thud party, purchaser from defendant 
Kishen Chund v Kishen Lall . 2 Agra, 123 

1G8. Rundi . — Whole 

cause of action — Letters Patent, , cl 12 — Where 
plaintiff brought an action tojrecover money paid by 
him m Calcutta, on hundis drawn by defendant 
beyond thejocal limits, but sent by him to Calcutta, 
and there accepted and paa4 by the plaintiff, — Reid 
that the whole cause of action arose within the local 
li&ufcs of Calcutta, so as to give the High Court juris- 
diction under the 12th clause of the Charter Joan 
Mull v Munnoololl . 1 Ind, Jur., N. S , 219 

109. Rundi — Letters 

Patent , cl 12 — A , who resided and carried on 
busmess m the Upper Provmces^sent cotton for sale 
to B m Calcutta, and drew hundss against it upon 
B. f payable m Calcutta The hundis were negoti- 
ated, and afterwards presented to B *s gomastah in 
Calcutta, and there accepted and paid by him for R. 

In a suit by B. against A for balance of account, 
— Reid that the whole cause of action arose m Cal- 
cutta within the meaning of clause 12 of the Letters 
Patent. Dhunraj v. Govindaram 

[1 B. L. R., O. C., 70 

110. — Rundi — Suit 

on hundi — A suit for recovery of the amount of a 
dishonoured hundi drawn at Shekoabad and payable 
at Punuckabad cannot be 4 brought m the Court of the 
Munsif of Shall] ehanpore, the abode of the en- 
dorsee of the dishonoured hundi, but where none 
of the drawers or endorsers resided Raghoobur 
Dyal v Dwarka Dass . . 3 1. *W., 343 

• m 

111 . — r Rundi — Whole 

cause of action. — Suit on hundi made out of jurisdic- 
tion — Letters Patent , cl 12. — The contract that the 
indorser of a hundi enters into is to pay the amount, 
of the hundi to the holder (m case the drawee makes 
default) m the place where the hundi has been 
indoised by him, and not m the place where it is 
made payable Where, therefore, a hundi indorsed „ 
and delivered! in A j mere was payable m Bombay, 
where it was dishonoured, it was held that the 
cause of action of the holder against the indorser did 
pot arise wholly m Bombay Queer e, — Whether it 
arose in part in Bombay Suganchand Shivlas v. 
Mulohand Johaeimal . . 2 Bom., 270 

112. Rundi. — Suit on 

hundis . — The defendant, who resided in the district of 
M , but earned on busmess through an agent at Cal- 
cutta, by a letter dated 4th August 1874, signed by 
such agent, authorised the plaintiff to advance money 

* to R X, at M., on hundis drawn there by him 
upon defendant's firm at Calcutta, the hundis to be 
accepted and paid at maturity at Calcutta. Hundis 
were so drawn and accepted, but the money advanced 

4 x % 
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was not paid at maturity. In a suit at M against the 
defendant as drawer oi acoiptoi it was held that ilie 
Court at M had no juiiddicnon to tij the ease JPei 
Beougiltox, J It the lettei ot 4t.li August 18 q4 
amounted to a request to the plamtift in 5l to pay 
money at At to be repaid at Calcutta, no cause ot 
action, upon which a suit would he against the de- 
fendant m the district of M., could anise upon it. 
Jumqona Pershad v. Eaibunnissa 

[5 C. L. R,, 268 

^ C 

113. - — — n Mundi. — Suit on 

Jiundi. — Letters Latent, cl. 12. — Where} a hundi had 
been drawn out of the Jurisdiction, upon a persou with- 
in the juua&iction, indorsed and delivered, out of the 
jurisdiction to one who, out of the jurisdiction, in- 
dorsed the same, and sent it to a person who, witlim 
the jurisdiction, received it, got it accepted, and pre- 
sented it for payment to the drawee, by whom it was 
dishonoured withm the jurisdiction, —Held that the 
dishonour of the liundi by the drawee within the 
jurisdiction was a material part of the cause of action 
by the holder against the fiist mdorsei, and conse- 
quently that such mateual paifc of the cause of action 
having arisen within the juusdietion, and the holder 
having obtained leave to bung his suit under clause 
12 of the Lettei s Patent, 1865, 'the Court had juris- 
diction, MULOHAND JOUAEIM-AL V. SUGANCIIAND 

bsivDAS . . . I. L R , 1 Bom., 23 

Affirming the decree of the Court below m Suoan- 
CJHAND SUIVDAS f). MULOHAND JOHARIMAL 

[12 Bom., 113 

114. Promissory note 

made and delivered within jurisdiction , — LeiterS\ 
Patent , cl. 12 — Wheie a promissory note payable 
within the jurisdiction is also m tho first instance 
delivered within it, the cause of actummrises within 
the jurisdiction, Issejj Chunder Sein v. Cette 

[1 Ind. Jur., N. S„ 233 

" 115. — Promissory note 

made out of jurisdiction — Defendant out of juris - 
diction — The proclamation of the Governor General 
in Council dated 26th August 1865, did not revive 
<-< the junsdution of the late Snpieme Couu, oi affect 
the local limits under tho Letters Patent, tlioiefoie the 
High Couit had no juiisd'ction to enteitam a suit 
on a piomis-soiy note madi at Alhgbui bub payable 
in Calcutta, the defendant residing at Allyghuiv 
Indian Carrying- Comeant v, McCarthy 

[Had. Jur., N. S., 61 

H6. f — Promissory note. 

^ — In an action on a promissory note, when the note 
was made payable to A , who resided m Calcutta, and 
w as executed and delivered to hun in Calcutta*—#^ 
the whole cause of action arose m Calcutta. Ram- 
' &o to Law v. BM^triERtf . 1 B. lb. B., Q. C., 35 

B¥. - — — Promissory note. 

, ^-Letters Patent, IMS, cl. 12.-=*The High Court has 
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(c) Cause op keynow— continued. 

Negotiable instruments— continued. 

no jurisdiction to entertain a suit brought upon a pro- 
missory note made without, but payable within, the 
local limits of its j unsdiction, leave to institute the 
suit not having been first obtained Mothoormohun 
Roy^i?. Jadoomoney Dossee . 10 B. X.. R., 122 

118. * Promissory note, 

Suit on — Delivery of note — Where the payee sued 
the*tnaker of a note which'* was dated ** Madras, 27th 
September 1860/ ” and delivered to the plaintiff at 
Madras, — Meld that the High Court had jurisdiction 
to entertain the suit, though the defendant had 
signed the note at Secunderabad, whence he had sent 
it by post to the plaintiff. The making of a promis- 
sory note is altogether the act of the maker, and 
delivery according to the promise is required to make 
it complete Winter v. Bound . 1 Mad,, 202 

119. — — - Promissory note , 

Suit on. — Maxim “ Dehitum et contractus sunt 
nulhus loci . 33 — The High Couit has np jurisdiction 
to entertain a suit on an instrument stipulating for 
the payment of money generally, when the defendant 
resides beyond tho local limits, and such instrument 
was signed by him beyond those limits Jmisdictlon 
to entertain a suit on a promissory note is primd 
facie shown upon a plaint alleging that the note was 
delivered by the defendant at Madras, and that he 
thereby promised to pay at Madras. Remarks on tho 
maxim M Debitum et contractus sunt nullius loci, 33 
Rajendra Rau r. Sama Rau . 1 Mad., 436 

120. — — — Promissory note. 

— Place ff performance. — Code of Civil Proce - 
dure {Act X of 1877), s . 17, Ulus.— Where a pro- 
missory note is executed m one district, and it is 
agreod that the amount of the note shall be paid 
m another, the Courts of the latter district have jur- 
isdiction to entertain a suit on the note. The illustra- 
tions to section 17 of the Code of Civil Procedure 
afford no safe guide as to what is meant in the Code 
by the terra “ cause of action.” Cf-opi Krishna Cos 
sami y. Nil Komul panel jee, IS P.L.R, 461s Mu- 
hammad Abdul Kadar v M J. llailway Co , I. L. R , 
1 Mad., 375, and Vaughan v Weldon , L. R ,10 C. P„ 
47, followed Laljee Lald v. Hardry Narain 

££ la B.» 9 Ca-lc., 105 : II C. B. B., 125 

121. — P a r tuer e of con- 

duct of partnership transactions. Suit for balance 
due. — A contract was entered into at Rutlara for the 
establishment of a partnership to be carried on prin- 
cipally at Muttra, where all the transactions were to 
be conducted by means of tho capital embarked in the 
concern at that place. J Held that the cause of action 
m a suit for the balance resulting from these partner- 
ship transactions arose at Muttra Luchmee ChaNB 
Radhakishen v Zorawar Muuu 

[1 W. R., P. C„ 35 : 8 Moore’s B A., 291 

122 . - - - Deti&rx ^ 

d. 12,— Suit against non-resident foreigners.’LWhw 
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JURISDICTION — continued 

2. CAUSES OF JURISDICTION — continued, 

( c ) Cause oe Action — continued . 

Partnership — continued 

an agreement m writing was signed by the plaintiff 
and the defendants at Secunderabad, m the territories 
of the Nizam, lor a partnership m a tannery business 
to be cained on at Bakuram, neai Hyderabad, and b\ 
the teims of the agteement the tanned sk ms weie to 
be sent to the plaintiff at Madias, lor sale oi ship- 
ment to England, and hundis m respect c>± the aoods 
sent to Madias weie to be drawn upon the pi am? if at 
Madras and paid by him, and accounts of the partner- 
ship transactibns were to he sent to the plaintiff once 
m eight days, — Held, m a suit for an account of the 
partnership dealings, that the cause of action had arisen 
in part within the original civil jurisdiction of the 
High Court, and, the leave of the Court to bring 
the suit having been obtained under section 12 of the 
Letters Patent of 1865, that the Court had jurisdiction 
to entertain the suit. Held , also, that the jurisdic- 
tion of the Court was not affected by the circumstance 
that the defendants were non-resident foreigners. 
Bavah Mea« Saxe v. Khajee Me ah Saib 

[4 Mad., 218 

123. Principal and agent.— 

Principal residing out of jurisdiction.— Held that 
the Court atFuiruckabadhad no jurisdiction to enter- 
tain a suit against principals residing elsewhere, 
brought by the agents at Furruckabad Khooshae 
Chund -37. Paemee . . ,1 Agra, 280 

124. Registration.— Suit to compel 

registration. — j Registration Act , 1864 , s. 21. — Civil 
Procedure Code , 1869, s 5 — Defendant executed m 
favour of plaintiff at Combaconum, in the zillah 
of Tanjore, a deed of moitgage of lands si&iated at a 
place withm the jurisdiction of the Distnct Munsif of 
Perambalur, in the Trichinopoly zillah. The deed, to 
make it enforceable, requited legistiation, the place of 
legistry (from the situation of the lands) being Pe- 
rambalur Plaintiff appeared at the registiy office, 
but defendant did not In consequence the Sub-Re- 
gistrar refused to tegister the deed- The present 
suit was brought to compel defendant to join m 
registering it. The District Munsif of Perambalur 
dismissed the suit upon the ground that the cause of 
action did not arise withm his jurisdiction, hut at 
Combaconum. The Civil Judge confirmed this deci- 
sion, as he found that the defendant was a perma- 
nent resident of Combaconum Upon special appeal, 
—Held, revering the decree of the Civil J udge, that as 
section 21 of the Registration Act (XYI of 1864), 
which governed this case, rendered it necessary that 
the deed should be registered in Perambalur, the 
defendant was under an obligation to plaintiff to 
get the document registered at that place ; that the 
breach of the obligation was the cause of action, and 
that consequently the Court at Perambalur had juris- 
diction, as it was the place of the fulfilment of the 
obligation. Sami Ayyangar v. Gofae Ayyangab 

[7 Mad., 176* 

125. Release . — Suit to set aside 

release — Letters Patent , 1865, cl. 12 — The plaintiff, 
resident m Calcutta, sued H , resident m Bombay, 
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{c) Cause oe Action — continued , 

Release — continued . 

hut carrying on business by his gomastah m Calcutta, 
and others resident m Bombay, to set aside a i elease 
executed m Calcutta of his interest m certain proper- 
ty situate m Bombay, on the allegation that it had 
been obtained from him by false representations 
made by H The plaint piaved that the leiea&e might 
he declared void, and cancelled, that a ceitam inven- 
tory and account i elating to^lm said pioperty, which 
the plaintiff alleged he had been induced to file m 
Bombay the false lepicsentations of H might he 
declared not binding on thepiamtiff , for an account ; 
a^nd for the appointment of a receiver Held that 
the whole cause of action did not arise in Calcutta so 
as to enable the plaintiff to sue m Calcutta without 
leave of the Court under clause 12 of the Letteis Pa- 
tent The word <c defendant M m that clause means all 
the defendants, if there are several defendants to 
a suit It is not sufficient that one of the defendants 
should dwell or carry on husnlesg within the juris- 
diction. Ismail Hadjke Hubbeeb v. Mahomed 
Hadjee Joosub Rohima Bye u. Mahomed Hacd- 
jee Joosub . 13 B. L. R,, 91: 21 W. R„ 303 

126. Representative of deceased 

person — Suit against representative — The repre- 
sentative of a deceased peison may he sued in that 
Couit withm the junsdiction of which the cause 
of action with the deceased person arose Ladd v 
Paebutty Dossee . . . .2 Hyde, 18 


3 SUITS PORTLAND. 

(a) Genebae Cases. 

127 . General cases of suits for 

land. — partly m, and partly out of , jurisdic- 
tion — Letters Patent, cl 12 — Some of the property 
being situated in, and some out of, the jurisdiction of 
the Court, — Held that the Court had jurisdiction to 
try the suit according to the true construction of 
clause 12 of the Charter, 1865, m reference to the 
whole of the property. Pbasannamayi Dasi v 
Kadambini Dasi . . 3 B. Xu R., O. C., 85 

128. Land partly in, 

and partly out of, jurisdiction — Letters Patent, cl. 
12.— Under clause 12 of the Letters Patent, the 
High Court has jurisdiction to entertain suits for 
land, whether the land is situated wholly or in part 
only withm the local limits of its ordinary original 
jurisdiction, leave of the Courts having been first 
obtained in the latter case. Jagadamba Dasi v. 
Pabmamani Dasi . . . 6B, LaR., 686 

129. Suit for land 

in territories of Raja of Pudukotia — Trichinopoly 
Court, Jurisdiction of — Jn a suit for the recovery of 
land situated within the territories of the Raja of 
Pudukotta, — Held that the Civil Court of Trichi- 
nopoly had no jurisdiction. Rang-aiyan v, Habi 
Krishna Aiyan . . 2 Mad., 437 
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3. SUITS FOB LAND— continued, , 

(a) Geneiul C^sm— continued. 

General cases of suits for land— conti- 
nued* 

130. — * — Land in posses- 

sion of Receiver. — The High Court cannot exercise 
junsdiction m respect to land which is situate out of 
its local limits, even though it he in possession of the 
Receiver. Denonauth Sreemany v. Hogg* ° 

[1 Hyde, 141 

131. — — Award. — Application to file 

award — Cause of action . — Civil Procedure Code , 
1859} s. 827 , — The ptedfifcifE and defendant entered 
into partnership for the purpose of carrying on the 
cultivation and manufacture of tea, on a tea estate St 
Darjeeling, of which they were the owners in certain 
shares The deed was executed and registered m 
Calcutta, hut both the parties resided out of the 
jurisdiction. The deed contained piovisions for a 
reference to arbitration in case of difference or dispute 
in any matters relating to the partneiship. Differ- 
ences having arisen, aibitrators were appointed in 
accordance with the clause m the deed. The arbitra- 
tors subsequently made their awaid in Calcutta to the 
following effect . That the defendants share m the 
partnership property should stand charged with the 
payment oi a certain sum found to be due by him to 
the plaintiff, and that the defendant should execute 
a mortgage of his share to the plaintiff as security for 
such payment, that the paitnciship should bo dis- 
solved on certain terms, and that the tea garden 
at Darjeeling should he sold m Calcutta. In an 
application, under section 327, Act YIII of 1859, 
to file the award,— Phld, affirming the decision of 
the Court below, that the High Court at Calcutta had 
jurisdiction to file the award Section 327 gives 
jurisdiction to file an award to any Court m which a 
suit in respect of the subject-matter of the award 
might he instituted. A suit in respect of- the subject- 
matter of this award would not he a suit for land, 
but a suit in which, by reason of the execution of the 
deed of partnership m Calcutta, a part of the cause 
o* action arose there; such a suit could, with leave, 
have been instituted m the High Court that Court, 
therefore, had jurisdiction to file the award, Kellie 
v Frazer . . . 1. 1*. R., 2 Calc., 445 

132. 1 Claim to attached pro- 

perty. — Claim -under Civil Procedure Code , 1859 , 
5 . 246.— A claim to property under section 24G, Act 
YIII of 1859, is virtually a suit for land. Sag-ore^ 
Durr v. Ramchttnder Hitter . 1 Hyde, 136 * 

130 . Foreclosure. — Lea loci rei 

sites. — When land forms the subject-matter of the 
suit, the "lex loci ret sites applies. A suit for fore- 
closure is a suit for land. Blaquiere v Ramdhone 
.... Bourke, O, C„ 319 

134. * — — — Foreclosure of 

property <wt Of jurisdiction, — Practice , — A suit for 
foreclosure of land out of the jurisdiction is a f< suit 
for land 3 * and cannot be brought * m the High Court 
at Cakufjta on the ground that defendant is living in 
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(a) General Cases— continued. 

Foreclosure— continued, 

Calcutta. In such cases the Court will return the 
plaint. Bibeb Jaun v. Mahqmmed Hadee 

[1 Ind. Jur., N. S., 40 

135. Cause of action , 

- — Property out of jurisdiction ,— A suit by a mort- 
gagee for foreclosure must be brought in the district 
whefe the land is. In like .manner a suit by a mort- 
gagee who is entitled, not to a foreclosure, but to a 
decree to establish his charge and for t£e sale of * he 
specific property charged, must be brought in the 
Court within the legal limits of whose jurisdiction the 
property is. The remedy against the borrower per- 
sonally under a mortgage-deed must he pursued in the 
district in which the cause of action arose. But when 
the object of the lender is to proceed to enforce his 
charge against the property (such property being im- 
moveable) his suit must he brought in the district 
where the property is situated. Btjldeo Doss v. 
Moon Kooer . . . , % NT. W.» 19 

130. — Portion of pro- 

perty m mofussil , — Where a plaint prayed for fore- 
closure of a mortgage m the English form of certain 
land situated partly in Calcutta and partly in the 
mofussil, and for an account,— If eld that leave to sue 
having been obtained under clause 12 of the Letters 
Patent, the Court had power to make a decree with 
respect to the whole of the property. Bank or 
Hindustan, China, and Japan, v Nundolall Sen 

[11 B. Ii, R„ 301 

137. — c Injunction . — Civil Procedure 

Code , 5.' — Suit in personam . — Suit for injunction 
to restrain nuisance , — The plaintiffs, the owners and 
occupiers of a house and premises in Howrah, sued for 
an injunction to restrain a nuisance caused by certain 
workshops, forges, and furnaces erected by the defend- 
ants, and for damages for the injury done thereby. 
The defendants were a railway company incorporated 
under an Act of Parliament for the purpose of making 
and maintaining railways in India, and by an agree- 
ment (entered into under their Act of Incorporation) 
between them and the East India Company, they were 
authorised and directed to make and maintain such 
railway stations, offices, machinery, and other works 
(connected with making, maintaining, and working 
the railways) as the East India Company might deem 
necessary or expedient. The workshops complained 
of were erected in 1867, under the sanction of the 
Bengal Government, on land purchased by the Govern- 
ment in 1854 for the purposes of the railway under 
Regulation I of 1824 and Act XLII of 1850, and which 
had been made over to the defendants, Field that 
the suit was m personam, and not a suit “ for land or 
other immoveable property” within the meaning of 
clause 12 of the Letters Patent, 1865, or of section 5 
of Act VIII of 1859 Rajmohttn Bose v. East 
Indian Railway Company . 10 B. I*. B* 241 

"138. — Letters Patent, 

el, 12. — Suit to restrain working, of mine .' — In a suit 
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3. SUITS FOE LAND — continued. 

(a) Genebal Cases — continued. 

Injunction — continued . 

brought against the owners of a mine adjacent to a 
mine belonging to the plaintiffs, the plaint alleged 
that a certain boundary line existed between the two 
mines, and prayed for a declaration that the boundary 
line was as alleged, and that the defendants might be 
restrained by injunction from working their mine 
within a certain distance from such boundary line. 
The defendants in their written statement disputed 
the plaintiffs’ allegation as to the course of the bound- 
ary nne. The mines were situated out of the jurisdic- 
tion of the High Court, but both the plaintiffs and 
defendants were personally subject to the jurisdiction. 
Meld that the suit was a suit for land within clause 
12 of the Letters Patent, and theiefore one which, 
the land being m the mofussil, the Couit had no 
jurisdiction to try. On the facts stated m the plamt 
and before the fifing of the defendants’ written state- 
ment, the Court granted an interim injunction, and 
refused an application to take the plaint off the file. 
East Indian Railway Company v . Bengal Coal 
Company . . . I. L. R., 1 Calc., 95 

* XS9. Ltien. — Letters Latent , cl. 12 . — 

Leave to institute suit m High Court , — Suit to have 
maintenance declared a charge on property in the 
mofussil— The widow of one A. JD applied under 
clause 12 of the Charter for leave to bring a suit in 
the High Court against the administrator of her hus- 
band’s estate to have it declared that the maintenance 
allowed her was insufficient and to have it enhanced, 
and declared as a charge on the said estate. She 
prayed also for an account, and the appointment of a 
receiver. It appeared that all the moveable property 
and the greater part of the immoveable was m 
Benares , a portion only of the latter being within the 
ordinary original civil jurisdiction of the High Court. 
The application was granted on 31st May 1873, leave 
being reserved to the defendant to move to have this 
order set aside. The plamt was then filed When the 
case came on for settlement of issues, the defendant 
questioned the jurisdiction of the High Court, and 
the Judge of the Court of original jurisdiction, who 
found that the defendant was in no way subject 
personally to its jurisdiction, withdrew the permission 
which haff been granted to the plaintiff to institute 
the suit Meld that, as the parties and witnesses re- 
sided in Benares** theie was no reason why the suit 
should he tried in Calcutta, and as there was ample 
property within the jurisdiction of the Court at 
Benares to satisfy the maintenance, there was no 
necessity f oi its being declared to be a charge on the 
Calcutta property Radha. Bibee v Mucksoodun 
Dasb 21W.R.,204 

140. — - — — * Suit to have 

lands declared liable in satisfaction of bond.— A. suit 
to have certain lands declared liable for the satisfac- 
tion of an instalment bond is substantially a suit for 
an .interest in land, and, as such, cognisable by the 
Courts within whose jurisdiction the property is* 
situated, even though the cause of action has not 


JURISDICTION — contmued. 

* 3. SUITS FOE LAND — continued. 

(a) Genebal Cases— continued. 

Diem — contmued. 

arisen there and the defendants reside elsewhere. 
Eam Lall Mookebjee v Chittbo Coomabee 

a [15 W. R., 277 

141. Suit to enforce 

mortgage hen on land — A suit for the enfoicement 
of a mortgage hen and for a decree that the money 
due he realised from the piopferty is a suit for im- 
moveable pioperty and must he brought in the Court 
within the jurisdiction of which the property is situ- 
ated. Ahmedee Begum v Dabee Pebsaud 

[18 W. R., 287 

Mahomed Khuleel v. Sona Kooeb 

[23 W. R., 123 

142. Suit to enforce 

mortgage hen on land — A suit brought upon a mort- 
gage, praying for a decree for the amount due there- 
under, and that in default of payiheqt the land mort- 
gaged may he sold, is a suit for land within the mean- 
ing of section 5 of Act VIII of 1859, and is rightly* 
brought in the Court of the district within which the 
land is situate. In the matteb op the petition 
op Leslie . . . . 9B.L.R., 171 

S. C. Leslie v. Lan;d Moetgage Bank op India 

[18 W. R., 269 

143. Suit to recover 

mortgage-debt by sale of mortgaged property out 
of the jurisdiction — A suit for the recovery of a 
mortgage-debt by the sale of the mortgaged propeity 
is not a suit fox land within the'' meaning of section 
5 of the Code of Civil Procedure. A Court may 
decree the sale of mortgaged immoveable property 
though situated beyond its juiisdiction Yenkoba 
Balshet Kasab v. Rambhaji yalad Abjun 

[9 Bom., 12 

1 44. Partition. — Letters Latent, 

cl. 12 — A suit for partition of land is a suit for land 
within the meaning of clause 12 of the Letters n 
Patent. Padamani Dasi v. Jagadamba Dasi 

[8 B. Ii. R., 134 

145. — Suit for parti- 

tion where moveables are within, and immoveables 
outside , the jurisdiction — Lractice. — Leave to sue 
under cl. 12 of Letters Latent. — Leave to sue as a 
pauper — The plaintiff sued the defendant for parti- 
tion of family property, which consisted both of 
moveable and immoveafile property The moveable 
property was within the jurisdiction, but all the 
immoveable propeity was outside the jurisdiction of 
the Court. Meld that the case did not fall *withm 
the provisions of clause 12 of the Letters Patent, 
1865, and that the Court had no jurisdiction to hear 
the suit The fact that his suit included a claim for 
^moveables, which were within the^ jurisdiction, did 

not entitle the plaintiff to sue m the High Court, 
nor could he obtain leave for that purpose under 
clause 12 of the Letters Patent. The words “all 
other cases” in clause 12 of the Letters Patent, 1865, 
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(a) Genbbae OAS3S~~00ftft»ti6d. 

Partition — continued 

do not include cases of suits for immoveable plus 
moveable property. Tlxey refer to cases m which 
immoveable property is not involved. Leave to jpe 
under clause 12 of the Letters Patent, 1865, cannot 
be implied from the fact that leave to sue as a 
pauper has been granted to a plaintiff Leave for 
the former purpose must be distinctly sought and 
obtained. Jaibam IT ab ay an Raje * Atmabam 
Habayan Raje , . I. XL R., 4 Bom., 482 

140. - — — — ~ Redemption. — Letters Patent, 
cl 12 — J Eeld that a suit for redemption is a suit for 
land ; therefore if tho land, the subject of the mort- 
gage, is beyond the local limits, the High Court 
has no jurisdiction under the 12th clause of the 
Charter. Lalemoney Dassi v Juddoo Nauth 
Shaw . . . 1 Xnd. Jur. s RT, S., 319 

147. "—Suit for re- 

demption where* mortgage includes other lands out 
of jurisdiction — Account of all the mortgaged 
* lands . — In a suit for ledemption of lands lying with- 
in the district of Mnzapur, but included m the same 
mortgage with other lands lying within the domains 
of the Maharaja of Benares, the Subordinate Judge 
of Mirzapur took an account of the sums realised by 
the mortgagee from all tho ^ands mortgaged, ami 
finding that these sums were sufficient to disehaige 
the entire mortgage-debt, gave the plaintiff the 
decree sought, the lower Appellate Court dismissed 
the suit, on the ground that such account could not 
be taken without ^ deciding questions lying ulU a 
vires of the Mirzapur Court. Held that the Mirza- 
pur Court might take such account for the purpose 
of deciding whether the entire mortgage-debt had 
been satisfied, and might give the plaintiff a decree 
for the redemption of the property lyng within the 
local limits of its jurisdiction, notwithstanding that 
m doing so it would havo incidentally to deteimine 
questions relating! to lands lying within the domains 

- of the Maharaja. Giebhaei v. Sheo Baj 

[I. I*. R., 1 All., 431 

148. Rent. —Suit for rent — Civil 

Procedure Code, 1852, s. 5. —Residence of defend 
ant, — Title to land incidentally raised . — A suit to 
recover the rents of land situated in district J., may 
be ^brought in district S., where the defendant is 
residing, although m such suit the plaintiff's title to 
the land in respect of which the rent is sought to Be 
recovered may incidentally come m question Chin- 
TAMAN BABAYAN V MADHAVBAV VenKATKSK 

[6 Bom., A. C., 29 

149. — Suit for ar - 

reats of rent — Letters Patent, cl 22.— A leased 
to B. for 25 years, commencing from October 1855, 
certain aurengs or pieces of ground situated in the* 
rillah of Beerbhoom in Bengal at a certain rent pay- 
able monthly, P. entering into a covenant to pay the 
rent. The property based was a “ loha mehal," or iron 
mine, and the lessee used if as such and erected 


JXXRISDIOTIOlSr^cow^ttwed. 

3* SUITS BOB LAND — continued, 

(a) Genebae Cases— continued. 

Rent— continued. 

smelting furnaces. P. resided in Calcutta. Meld, m 
a suit by A, against P on the covenant for arrears 
of rent, that the suit was properly brought m the 
High Court, as it was not a “suit for land" under 
clause 12 of the Letters Patent of the High Court, 
1865, and the defendant dwelt m Calcutta Khalttt 
Chtinbeb Ghose v Minto 

11 Ind. Jur., 3ST. S., 426 

150, Specific performance — 

Letters Patent, cl. 12. — Land situated without 
local limits of jurisdiction . — In consideration of 
the loan of B4,QQ0, the defendant agreed to execute 
a mortgage of certain land beyond the jurisdiction of 
the High Court to the plaintiff, and agreed to pro- 
duce his title-deeds, and to make a good title. In 
the agreement the plaintiff was described as “of 
Durmahatta m the town of Calcutta, merchant," 
and the defendant as “ of Panchthopy m Zillah Beer- 
hhoom, at present of Coomertooly mrCalcutta " In 
a suit for specific performance o± the agi cement to 
execute the mortgage and m the alternative fof the 
return of the 334,000, — Meld that so far as the suit 
was a suit for specific performance, the Court had no 
jurisdiction. Seeenaeh Boy v. Caley Bobs Ghobh 

[I, Ii. R., 6 Calc., 82 

151 , — Contract in 

Calcutta for lands outside. — Defendant executed an 
agreement m Calcutta to sell plaintiff certain lands 
out of Calcutta. In a suit for specific performance,— 
Meld that the Court had jurisdiction to entertain a 
suit upon tlio contract, it having been made in 
Calcutta. Bam Bhone Shaw v. 'Nobeknmony 
Bosses .... Bourke, O. C., 218 

Upheld on appeal. 

152 , Title-deeds, — Suit to recover 

title-deeds, — Letters Patent, cl. X2.~rA suit to 
recover title-deeds, although it may involve a ques- 
tion of title, is not a suit to obtain possession of land, 
or to deal in any way with the land itself within 
the meaning of section 12 of the Letters Patent. 
JUGGEENATH BOSS V. BeIJNAEH BOSS 

[I. L. R., 4 Calc., 322 : 3 C. I* R„ 375 

153 , — — Trusts. — Suit for land subject 

to a trust . — Trustees personally subject to jurisdic- 
tion -—Although the High Court, in the original 
jurisdiction, has no jurisdiction over land or other 
immoveable property situate beyond the limits of 
Calcutta, and can make no adjudication of the right 
and title to such land, yet where a party is person- 
ally subject to the jurisdiction, the Court has power 
to declare whether or not such party holds such land 
subject to a trust. Bagbam v. Moses 

[1 Hyde* 284 

154, *■— — — — Trust estate — 

Receiver,— Account , — The plaint, in a suit du#Oght 

’by some of the persons appointed trustees fffcder a 
deed of endowment of certain land agaipst their co- 
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3 SUITS FOR LAND — continued 
(a) Genebal Cases — continued. 

Trusts — continued 

fciustees who weie m possession, alleged that the 
defendant- ti ustees had ousted the plaintiffs and had 
committed breaches of trust, and prayed that the 
deed might be construed and given effect to, and f 01 
a declaration that the plaintiffs were entitled fb be 
sebaits jointly with the defendants, foi the settle- 
ment of a scheme for the performance of the wor- 
ship, for the appointment* of a receivei, for an* in- 
junction to restiain the defendants fiom interfering 
with the property, and for an account By the deed 
the land was given to idols named theiem, and the 
plaintiffs and defendants were appointed sebaits and 
manageis of the pioperty, and were dnected to ac- 
cumulate for the benefit of the idols any suiplus ovei 
and above the expenses of management, but weie 
themselves to have no beneficial mtei est m the pio- 
peity. The laud, the subject of the deed, was situ- 
ated out of Calcutta, but all the parties to the suit 
resided within the local limits of the High Court's 
Jurisdiction JXeld that the suit was not a suit foi 
“ land or other immoveable property " within clause 
12 hi the Letters Patent, and therefore the Court 
had jurisdiction to entertain it -without leave to sue 
temg obtamed. The Court might, if necessary, ap- 
point a receiver of such property and direct an ac- 
count JHGQODHMBA DOSSEE V PEDDOMONEY 

Bosses . . . , . 15 B. L. R., 318 


155 , — Deed of trust 

(filing trustees power of sale of land in the mofus- 
sil — Suit by ci editor to have trusts earned out — 
M. and X. were the joint absolute owneis of certain 
land in the mofussil, M having a 14-anna shaie, and 
L the remaining 2-anna share therein During the 
absence of X m England, M executed, on behalf of 
himself and X , a deed of assignment of the whole of 
the property to trustees, for the benefit of the ci edit- 
ors of the estate, which was heavily encumbeied, on 
trust to sell the land and distiibute the assets to the 
creditors* The trustees accepted the trust, hut diffi- 
culties afterwards arose in carrying them out* A 
suit was thereupon instituted by the plaintiff, a 
creditor, on behalf of himself and the other creditors, 
the plaint in which alleged that the trustees were 
desuous ^of being discharged, and prayed that the 
trusts might be carried mto effect; that the trustees 
might he removed, and that a receiver might he 
appointed to casry out the trusts To this suit the 
trustees and M. and X weie made defendants X , 
who was in England, denied any powder m M to exe- 
cute the deed ou his behalf . the trustees and M. 
■were personally subject to the jurisdiction. Held, 
per Pheab, X, in the Court below, that the plaint 
disclosed a good cause of action, as the Court, if it 
had jurisdiction, would have power to make a decla- 
ration binding agamst X. as to the validity of the 
deed of trust, to appoint a receiver of the estate, 
and to direct a sale which would be binding ou M 
and X ; but that the suit being one “for land," 
within the meaning of clause 12 of the Letters 
Patent, the Court had no jurisdiction to try it SeW 
on appeal that the suit, having for its object fco com- 


JURISDICTION— 

3 SUITS FOR LAND— continued 
(a) Genebal Cases — continued 

Trusts— continued 

pel a sale of the whole of the land, including X 
share the title to which was disputed, was a “suit 
for land" within the meaning of clause 12 of the 
Letteis Patent, and that the Court had no jurisdic- 
tion tp try it Delhi and London Bane v W obdie 
[XL. R s 1 Calc., 249 : 25 W. R., 272 

*9 

(b) Pbopeet^ in dieeebent Distbicts 

150. 2 Partition, Suits for.— Sepa- 

rate suits when pioperty is m different districts 
— Civil Pioc edit? e Code , 1859, s 12 — A plaintiff 
may maintain separate suits for partition of im- 
moveable family propeity where the piopeity is situ- 
ate within the limits of diffeient districts, and is not 
bound to tiy to proceed m one suit m the manner 
pointed out m section 12, Act VIII of 1859 Subba 
Rah v Rama Rah . . *. 3 Mad., 376 

157. Foreclosure, Order for, — 

Mortgaged p? operty situated bei/ond limits of ordi- 
nary ongx?ial t ml jurisdiction — Civil Procedure 
Code , 1859, s 12 — The Couit, at the hearing of a 
suit, ordciod foreclosure of mortgaged property situ- 
ate bejond tile limit, of its ordmaiy ongmal mil 
' juiibdxction undo the powos confeircd on it b\ sec- 
j non 12 ot Act Yllf ot 1859 Kheiiko Moiihn 
1 Dosa i CniJjsDKA Monli Dable . Cor., 125 

153 Possession, Suit for.— Suit 

for p? operty m dffeient districts — In a suit to 
establish a claim against thiee jhoperties mortgaged 
to the plaintiff but situate m diffeient districts, 
where one ot the defendants (the appellant to the 
High Couit) was mteiested m that only which lay in 
the district of Moorshedabad, — Held that causes of 
action again so* different defendants had been joined 
in the same siut contraiy to the provisions of section 
12, Act VIII of 1859, hut as the cause of action 
against the appellant was one which the Subordinate 
Judge of Moorshedabad was legally competent to try ^ 
without the permission of the High Court, the appel- 
lant could not object to that Judge having tried it. 
Kheioosee Cheeooria v . Banee Madhhb Doss 

[12 W. Eh, 114 

159. Decree, Effect of. — "Property 

m two different districts — Leave of Court — Where 
Property was situated in Bhagulpore and other pro- 
perty in Tirhoot, and no leave had been obtained to 
include the pioperty in Bhagulpore, — Meld, a decree 
in the Tirhoot Court could have no effect as agamst 
the property m Bhagulpore Bhngsee Sing-h v 
SOODIST Ball * 

[I. L. R., 7 Calc., 739 : 10 C. L. R„ 263 

100. Power of Appellate Court 

a to give leave.— Civil Procedure Code, 1859, s 12. 
— Remand, Order in nature of — Property m differ- 
ent districts — Decrees of District Courts — Power 
of Appellate Court to amend — Neither under sec- 
tion 12 of Act VIII of 1859, nor m any other way. 
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JURIBDICTI03N — continued. 

3, BVJX& EOR hAMD-conUmed. 

(b) Proeerty ik dieeerenr Districts— con- 
tinued. 

Power of Appellate Court to give leave 

— continued* 

has the High Court in its appellate capacity povter 
to give jurisdiction to a District Court to enquire 
into facts, as upon a remand, m a suit decided m the 
Court of another district, and relating to lands in the 
latter. Of two mortgages, between the same par- 
ties, the first comprised four villages, of which three 
were m district A , and a fouith property was in 
district B, The secopd mortgage comprised, m 
addition to the above, three other villages in district 
B. Suits brought m both districts by the assignee 
of the mortgagee against the mortgagor were thus 
framed, viz., m the suit m district A for possession 
upon foreclosure of both mortgages, and for a decla- 
ration of the plaintiff's right as purchaser of one of 
the properties , and in the suit m district B , for pay- 
ment of the debt ^on the second mortgage. Both 
suits were dismissed. The High Court, hearing 
appeals m both suits together, affirmed the dismissal 
t)f the suit m district B , and remanded the other to 
the Court of first instance m district A., to have the 
propoitionate value of the properties determined, 
with a view to the apportionment of the liabilities of 
the parties hy way of contribution. As the defend- 
ant who succeeded in both suits in the District 
Courts raised no question of jurisdiction, each of 
them might be taken to have had the consent of 
parties to its hearing the whole suit before it* But 
no such consent could be deemed to have been given 
to the order of the High Court made as above stated 
on contested appeals. This order was, accordingly, 
unauthorised. Although wide powers of amendment, 
of framing new issues, and of modifying decrees are 
conferred upon the High Court hy provisions m the 
Code, of which the plain meaning is not to be nar- 
rowed by judicial construction, these’' powers were 
exceeded m the change of the suits by the order in 
question into a suit of a description differing totally 
. from that of either of them, as originally decreed ; 
and this without the consent of the parties IC A mini 
S trKUABi Chaodhrani v Kali Prosstjnno Chose 

[X Xu R*, 12 Calc., 225 : X. R., 12 X A., 215 

16X Power of High. Court to 

sanction trial m Sonthal Pergunnahs,— 
Civil Procedure Code , 1859 , ss. 12 and 386. — Suit for 
land above £1,000. —Peng. Reg. Ill of 1872 , s. 2 . — 
Peng. Civil Courts Act (VI of 1871).— Act VIII qf 
1859 was in force m 1876 in the Sonthal Pergunnahs 
under section 2, Bengal Regulation III of 1872, as 
regards suits triable m Courts constituted under Act 
VX of 1871. Section 4 of that Regulation (read 
with the notification of the Lieutenant-Governor, 
dated 4th August 1873) vesting the Deputy Com- 
missioner of the district of the Sonthal Pcrgunnahs 
with the powers of a District Judge as described m 
Act VI of 1873?, had The effect of making the* 
Sonthal Pergunnahs a district as defined by section 
88$ of Act VIII of 1859; and, therefore, under 
section 12 of Act VIII of 1859, the High Court had 
power to sanction the trial of a suit for tod situated 


JURISDXCTIO JX -continued. 

3. SUITS FOR LAND— continued, 

(b) Property ik dieeerrnt D x&mxoTB— -con- 
tinued. 

Power of High. Court to sanction trial 
in Sonthal Pergunnahs— continued. 
in the Sonthal Pergunnahs, m which the value of 
the $ubject-matter exceeds R1,000, xn the Civil Court 
competent to try it Kaeirrosad Rai v. Mehbr 
Chandro Roy 

„ [XX. R., 4 Calc., 222 ; 2 C. X* R., 478 

T 

162. Execution of decree made 

hy Court without jurisdiction.— Place* of 
suing , — Suit for sale of mortgaged property — Civil 
Procedure Code , ss. 16, 20 — In 1879 R. gave J, a 
bond containing a simple mortgage of immoveable 
property. Subsequently R. and P, jointly gave V. a 
bond containing a simple mortgage of the same 
property. In 1881 JO. obtained a decree for the sale 
of the property under his mortgage, and it was put 
up for sale and purchased hy the plaintiffs. In 
1882 J. obtained a decree in the Court of the Munsif 
of G. (within the local limits of whose jurisdiction 
the property was not situated), for enforcement of 
his mortgage-bond by sale of the property The 
plaintiffs objected to the sale, and, their objection 
having been disallowed, brought a suit for cancel- 
lation of J.’s decree, so far as it ordered the sale. 
Held that JJs decree could only be regarded 
as a simple money decree, because, as shown hy 
section 10 of the Civil Procedure Code, the Munsif 
had no power under the law to direct enforcement 
of hypothecation against immoveable property situ- 
ate beyond the local limits of his jurisdiction, and 
neither the proviso to section 10 nor section 20 of 
the Code met the circumstances. Held, therefore, 
that the plaintiffs were entitled in this suit to have 
it declared that J.’s decree was a simple money-decree 
only, on the basis of which no process in execution 
could issue in respect of the property in dispute 
to oust the plaintiff's possession from any part of it. 
Gtjhri Lae v. Jahannath Ram: 

[I. X. R., 8 AIL, 117 

4. ADMIRALTY JURISDICTION. 

See Merchant Shirring- Act, 1875, s. 3. 

[X X. R., 5 Calc., 453 

163. — — Supreme Court, Bombay, 

Charter of. — j English Admiralty rules , — The Bom- 
bay Charter, December 1 828, established the admiral- 
ty jurisdiction of the Supreme Court, “as the same 
is used and exorcised in that part of Great Britain 
called England, together with all and singular their 
incidents, omergents, and dependencies annexed and 
conncxed causes whatsoever, and to proceed sum- 
marily therein with all possible despatch, according 
to the course of our admiralty m that part of Great 
Britain called England M Held, on a construction, 
of the Charter, that the rules and practice of the 
High Court of Admiralty in England prevailed and 
^governed the proceedings in the Supreme Cqqrtat 
'"Bombay m maritime causes. Louohnan *r. JoosVb 
Bhueeadina . . .5 Moorete X A*, 137 
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4 ADMIRALTY JURISDICTION — continued. 

164. . High. Court, Bombay.— 

Siat 3 <$* 4 Viet , c. 65, s 6 — Siat 24 Viet , c 
10 — The Statute 3 and 4 Victoria, Cap 65, section 
6, does not confer jurisdiction upon the High 
Court of Bombay on its Admiralty side to enteitam 
causes for necessanes supplied to foreign ships, that 
Statute not extending to India The Statute %4 
Victoria, Cap. 10 (Admiralty Act of 1860), does 
~ot extend to India The jurisdiction of the High 
Court on its Admiralty side is the same as thzd 
exercised in the Couit of ^Admiralty m England 
prior to the pacing of the above Statutes The 
extent^and nature of that jurisdiction considered and 
explained. In be the proceeds op the “Asia” 
Ex paste Hormasji . 5 Bom., O. C., 64 

165. Stats 8 $4 Viet , 

c. 65, 24 Viet », c. 10, and 26 $ 27 Viet., c . 24 — 
The Imperial Statutes 3 and 4 Victona, Cap 65, 
24 Victoria, Cap. 10, and 26 and 27 Victoria, Cap 24, 
do not apply to the Admiralty or Vice- Admiralty 
Jurisdiction of the High Couit. On that point. The 
Ana, 5 Bom . 0. 64, followed ; The Portugal, 5 B 
L 2£., 323 , $30, 331, disapproved of. The High 
Court,’ as now existing, was continued, not created, by 
the^ Letters Patent of 1865. The High Couit has 
jurisdiction, under the common maritime law, to en- 
tertain a suit m respect of a collision upon the high 
seas between two foreign vessels, although that colli- 
sion may not have occurred m British or Anglo- 
Indian waters, and notwithstanding the opposition of 
the Consul of the State to which the defendant belongs 
Whether the High Court has a discretion to decline 
to entertain such a suit, — Queer e, Even if there be 
such a discretion, the Court will ordinarily allow a 
suit of that nature to proceed. Baudot iP The 
“Augusta” .... 10 Bom,, 110 

166. Collision. — Collision between 

foreign vessels at sea. — Jurisdiction of Sigh Court, 
Calcutta. — A collision had taken place at sea m the 

„ Bay of Bengal off Juggernauth Pagoda, between the 
ship &m'l<md and the ship Dragon, both foreign ves- 
sels, which afterwards came within the jurisdiction of 
the Court Seld that the High Court at Calcutta 
had jurisdiction to try an action in respect of such 
collision. The “ Garland 99 v. The “ Dragon 99 

[1 Hyde, 275 

!67 Suits for dam- 

ages for collision — Cross suit — Residence out 
of jurisdiction. — (Tne who has sued for damages 
caused by a collision at sea, and ont of the jurisdic- 
tion of the High Conrt, subjects himself to a cross- 
suit for damages caused by the same collision, al- 
though himself residing out of the jurisdiction of the 
Court. An order rejecting, for want of jurisdiction, 

* a plaint brought under such circumstances, was set 
aside on appeal, and the costs of the appeal ordered 
to be costs in the suit, Bombay Coast and River 
Steam Navigation Company v. Hereto 

[4 Bom., O. C., 149 

168. High. Court, Jurisdiction of. 

- — Dower to arrest ship for repairs . — The High Court 
has no power in its- Vice-Admiralty jurisdiction to 
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High Court, Jurisdiction of— continued. 

arrest a Butish-owned ship foi repans Howrah 
Docking Company v. The “ Jean Louis ” 

[Cor., 113: 2 Hyde, 255 

169. 24 Viet , c 10 

( Admiralty Act, 1861) — 26 Viet , c. 24 i {Admiralty 
Act, 1Q63) — 24 Victona, Cap 10 (The Admiralty 
Act, 1861), and 26 Victoria, Cap 24 (The Vice- 
Admiralty Act* 1863), extend tg India The High 
Couit, as constituted by the Charter of 1862, had 
not, by virtue of the*’ Admiralty Act, 1861, oi other- 
wise, any jurisdiction over claims for disbursements 
by the master But after the passing of the Charter 
of 1#65, the Vice- Admiralty Act, 1863, applied to 
the High Conrt, as bemg “a Vice-Admnalty Court 
established after the passing of that Act m a British 
possession ” Seld, therefoie, that the High Court 
had jurisdiction, as a Vice-Admiralty Court, to enter- 
tain the claim of the master for wages and disburse- 
ments on account of the ship. Ls^the matter op 
the Ship “ Portugal” . . 6 3. L. R., 823 

170. Judge of Moulmem, Jur- 

isdiction of — Suit on bottomry bond — A suit will 
not he on an ordinary bottomiy bond given by the 
master of a vessel against the owner to recover the 
amount thereof. Such a suit cannot be brought m 
the Court of the Judge* of the town of Moulmem, 
which has no Admnalty jurisdiction against the 
owner personally , and the vessel cannot be declared 
to he primarily liable or he sold to satisfy the 
amount of the bond. Gladstone, Wyllie, & Co , 
v. Harrison . . . . 24 W. R., 50 

5. MATRIMONIAL JURISDICTION. 

See Cases under Divorce Act, s. 2. 

171 . High Court, Calcutta. — 

Barites resident uhtlvin jurisdiction — The High Court 
at Calcutta, m its matrimonial jurisdiction, had, before 
the Divoice Act, 1869, jurisdiction only over parties 
actually resident within its local limits. Thompson 
v Thompson . . . Bourke, Mat., 1 

172. Supreme Court, Bombay, 

Ecclesiastical side. — Suit for restitution of con- 
jugal rights — Bursts — The Supreme Court of Bom- 
bay on its Ecclesiastical side declared incompetent to 
entertain a suit for the restitution of conjugal rights 
at the instance of a Parsi wife against her husband. 
Aeijasber Cursetjee v Perozeboye 

[4 W. R., R. C., 91: 6 Moore’s I. A., 348 

173. Civil Court, Jurisdiction 

of — Suit by Mahomedan husband for restitution of 
conjugal rights — A Mahomedan husband may sise in 
tbe Civil Courts of India to enforce his marital 
rights by compelling his wife to return to cohabita- 
tion with him, and such suit must be determined ac- 
cording to tbe principles of Mahomedan law in such 
a case Bengal Regulation IV of 1793, section 15. 
Bttzloor Ruheem v. Shtjmsoonissa Begum. 
Mudoonath Bose v. Shumsoonissa Begum 

[8 W. R., P, C., 3 : 11 Moore’s X, A., 55X 
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0. TESTAMENTARY AND INTESTATE 
JURISDICTION. 

174, High Court, Jurisdiction 

of* — Appeals — The High Court has jurisdiction to 
hear appeals m testamentaiy cases, Sarodasoon- 
debt v, Tincowry Nundy . 1 Hydp, 70 

175. Poioer %o com- 

pel native to prove will —The High Court' cannot 
compel a native to jpove a will m soleftm form, unless 
ho have applied lor prohate, and thus submitted 
himself to the jurisdiction In the matter or 
Tiruvabur Kieustjuppa Mudabi * 1 Mad , 59 

170. - — — Probate ox let- 

ters of administration of Brituk-barn subject dying 
in Moulmem — In the case of a British-horn subject 
dying and leaving assets in Moulmem, but no assets 
in Calcutta, and a will dated 5th August 1865, before 
Act X of 1865 came mto effect,— Held that the 
executux could not obtain piobate or letteis of ad- 
nnmstiation, \?ith the will annexed, from the High 
Court m Bengal. Saunders v, Nga Skoay Geen 

[8 W. R., 3 
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2 Caste 2837 

3 Court OP Wards .... 2840 

4 Duties oe Cesses .... 2840 

5 Endowment, Manager op— . 2841 

6 Fees an£ Collections at Shrines 2841 

7 Ferries .... 2842 

8 Fishery Rights .... 2843 

9 Hat 2843 
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JURISDICTION OF CIVIL COURT- 

continued. 

See Abatement op Rent. 

[1 B.L. R„ F, B*, 93 
See Act XX op 1863. 

[15 B. L. R., 167 : 23 W. R., 453 
I. Xu R., 3 Calc., 324 
2 C. L. R., 128 
I. L. R., 4 Mad,, 157 
I. L, R., 9 Calc., 133 
See Bengab Act III op 1870 
** [13 B. L. R., 214, 215, note ; 210, note ; 

217, note 

See Declaratory DeciCee, Suit <*for— 
Suits concerning Documents. 

[I. L. R., 1 Calc., 450 
8 B. I». R„ 20 

See Cases under Jurisdiction op 
Revenue Court. 

See Cases under Partition— Jurisdic- 
tion op Civil Courts in Suits re* 
speoting Partition. 

See Pensions Act, 1871 * . 1 Bom., 631 
[I. L R , 2 Bom., 99 
I. L. R., 4 Bom , 432, 437; 443 
I. L. R., 5 Bom., 408 
I. L, R., 6 Bom,, 209 
I, L. R., 8 Calc., 422 

See Cases under Right op Suit, 

See Small Cause Court, Mopussib 
—Jurisdiction— Military Men* 

[2 B. L. R„ S. N., 3, 7 

1. ABUSE, DEFAMATION, AND SLANDER* 

1, — Abuse. — Suit for damages,— A 

suit will he m the Civil Court to recover damages 
for abuse. Kali Kumar Hitter ti RamgaTi 
Bhuttacharji . . 8 B,L, R*, Ap., 99 

[16 W. R., 84, note 

Sreenath Mookerjee i?. Komub Kurmokab 

[10 w. R., 83 

Kanoo Mundbe v, Rahumoobbah Munbbe 

[W. R., 1804, 269 

Gholam Hossein v. Hub Govind Doss 

[1*W. R., 19 

Tukee v. Khoshdeb Biswas . 8 W. R.> 151 
OsSBEMOODDEEN V* FUXTBH SIaHOMEB 

[7 WV R„ 259 

2 - — Suit for damages 

for verbal abuse — Hindus m mofussil of Bombay, 
— Special damage — In a suit between Hindus in 
the Bombay mofussil damages may be recovered for 
mere verbal abuse, without proof of actual damage* s 
resulting therefrom to the plaintiff. KasHIRI^^! 
' VABAB Krishna v, Bhadu Bapuji ? " 

[7 Bom., A. c£l7 

3, Suit f of $wg4ges, 

— Absence of special damage,' — An aofte w he 
for damages on account of abuse received, even 
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1 ABUSE, ’DEFAMATION, AND SLANDER 

— continued , 

Abuse — co nimued . 

though plaintiff’s professional position and gams are 
not injured thei eby. Gour Chunker Puteetundee 

Cbay 8 W. R., 256 

And see Niemadhab Mooeebjee v. Dooeera«3I 
Khottah . . . 15 B. L. R., 161 

WOOZEERUNNISSA BiBEE V, MAHOMED ^OSSEIN 

[15 3* L. R, 166, not# 

Hossein v Baeir Adi . W. R., 1864, 302 

Phoodbasee Kooer v Parjun Singh 

[12 W. R., 369 

4. * Action for abuse 

Without proof of special damage . — Malicious defa- 
mation — The rule of English law which prohibits, 
except in certain cases, an action for damages for 
oral defamation unless special damage is alleged, 
being founded on no reasonable basis, should not be 
adopted by the Courts of British India. Semble , — An 
action will not He for vulgar abuse or hasty expres- 
sions ; btlt for malicious oi culpable oral defamation 
an action will lie. Parvathi v Mannar 

[I. L. R., 8 Mad., 175 

5. Defamation. — Slander . — Defa- 

mation. — Verbal abuse — Special damage . — A suit 
to recover damages for verbal abuse of a gross 
character may be maintained without proof of con- 
sequential damage, Ibin Hosein v, Haidar 

[I. L. R., 12 Calc., 109 

0. — Slander — Dam- 

ages — Consequential damage. — A suit for damages 
for defamation of character involving loss of social 
position and injury to reputation will lie without 
proof of special damage Parvathi v Mannar , 
X X. R , 8 Mad , 175 , and Snhant Raiv Satcoun 
Saha , 3 0. L JR,, 181 , followed Traidoeya Nath 
Ghose v . Chundra Nath Dutt 

[L L.R., 12 Calc., 424 

2. CASTE. 

7. Suits as to caste questions. — 

Suit for restoration to caste and for damages and 
compensation for cost of restoration — A suit will 
lie for a declaration of right to restoration to caste, 
and 2or damages and compensation foi cost of re- 
storation to caste. When the defendant denies that 
he, made any accusation, and it is proved that he did 
make one, and that it alone led to the excommunica- 
tion of the plaintiff, the defendant should he allowed 
an opportunity of proving that the accusation was 
not false, before a decree for damages is passed 
against him. Go bad Gurain v. Gurain 

[7 W. R., 299 

See Sudharayc Patar t>. SudhAram 

[3 B. L. R., A. C., 91 

S. Rom . Reg . IX of 

1827, s. 1,—Suit for certain fees as mehtars , — 


JURISDICTION OR CIVIL COU#T— 

continued . 

2. CASTE — continued 

Suits as to caste questions— continued 

The plaintiffs sued to recover from the defendant 
certain fees alleged to he due to them, as mehtars of 
the caste, on the marnage of the daughter oi the 
defendant. The defendant denied that the plaintiffs 
were* his mehtars Meld that the question between 
the parties was a caste question with which the 
Courts •'frere precluded fiom mteifermg by Bombay 
Regulation II -of 1827, section 21 Murar Data v 
Nageia Ganeshia . & Bom., A. C., 17 

Ambu valad Appaji v Khanu Saeharayc 

[6 Boip.., A. C , 19, note 

9. — - Dispute as to 

nghff to gifts for sercices as Malta Brahmins — 
Suit on award settling rights — The plaintiff: and 
the defendants wei e Maha Brahmins and members of 
one family Disputes having arisen as to the gifts 
made to them on account of their services, the 
matter was referred to arbitration, and the arbitra- 
tors awarded that each principal ^member of the 
family should, m turn, for periods of fifteen days, take, 
respectively, gifts made dui mg such penod The 
plaintiff claimed, and sued to recover, a gift presented 
to some of the defendants dining a period at which, 
under the terms of the award, he was entitled to the 
family gams Meld that the ’claim made m the 
suit differed m toto fromf a claim to a a oluntary or a 
personal offering, and that it was entei tamable m a 
Civil Court Doorga Pershad v Budree 

[6 N. W., 189 

10. Suit for re- 

covery of money value of holy calces — Question of 
religious character — The plaintiffs, members of 
the Tengalai sect of Bi ahrnins, sued the defendants, 
the trustees of a temple at Conjcveram, for the 
recovery of the money value of certain holy cakes 
which they alleged they weie entitled to receive 
from the defendants for commencing the recital of 
a Sanscrit verse and reading a certain Tamil chant, 
which offices they (plaintiffs) had the hei editary 
right of performing m the said temple The Mun- 
sif decreed m favour of some of the plaintiffs. 
The defendants appealed The Civil Judge dis- 
missed the suit on the ground that the question 
incidentally involved was one of a lehgious charac- 
ter. Meld that the Civil Judge -was wiong , that 
the claim was for a specific pecuniary benefit, to 
which plaintiffs declared themselves entitled on con- 
dition of reciting certain hj inns , and that un- 
doubtedly the right to such benefits is a question 
which the Courts are hound to entertain Nara- 
simma Chariae v Kristna Tata Chybiae 

[6 Mad., 449 

1L — Sutt as to religious 

rights and ceremonies — Suit by Temple Committee 
against poojans . — Cim l Procedure Code , 1877 , s. 11 
— Suits as to religious rites or ceremonies, which 
involve no question of the right to property oi to an 
office, are not suits of a civil nature, nor aie they 
intended to he brought within the jurisdiction of the 
Civil Courts. A suit, tterefoie, by the plaintiffs. 
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2. QA&TJSi—ctmHmedL 

Suits as to cast© questions— continued. 

as members of a committee of management of a 
Hindu temple, to compel the hereditary priests of the 
temple to take out certain ornaments fiom the 
treasury of the managing committee, and to place 
them upon the image of the god, on such high clays 
and holidays as might from time to time be appointed 
by the managing committee, and to obtain a declara- 
tion that the said ornaments, after they had been so 
taken out of the tre^ury, were in the custody of the 
priests, and that they were responsible for their safe 
custody, was held unsustainable. Section 11 of the 
Civil Procedure Code* (Act X of 1877) introduces no 
new law, but merely declares the law as it has always 
been administered* Vasudev v. Vamanji 

[L L. R., 5 Bom,, 80 

12. — — — — — Jurisdiction in 

matters of religion,— Cause of action, — Dancing- 
girl’s offerings rejected by priest, — Disturbance of 
right of public urn ship.— A dancing-girl's offerings 
to the idol having been rejected by the officiating 
priest of the temple, on the ground that she had been 
guilty of misconduct, — Held that, if the former had 
been wrongfully prevented from taking part m the 
public worship, she was entitled to relief from a Civil 
Court. Vekoamuteb v, Pandavbswaba G ordeal 
'[I. L. R., 0 Mad., 151 

18. Suit to recover 

cooking-vessels* — Bom, Beg, II of 1827 , s . 21 , — A 
claim by the members of one division of a caste against 
the members of the other division of that caste, for 
recovery of half of certain vessels belonging to the 
caste or their value, is a caste question within the 
meaning of section 21 of Regulation II of 1827, and 
cannot he made the subject-matter of a suit cognis- 
able by a Civil Court. Girdhar v Kalya 

[I. L. R., 5 Bom., 83 

Nil CJHAOT v , Savaichand . I. L. R., 84, note 

14. — — * Bom, Beg II of 

1827 , s, 21, — Suit for fees appurtenant to the office 
of guru.— A claim to a caste office and to be entitled 
to perform the honorary duties of that office or to enjoy 
privileges and honours at the hands ot the members 
of the caste in virtue of that office is a caste question, 
arnPnot cognisable by a Civil Court, The same rule 
applies where there are fees appurtenant to the office. 
The plaintiff belonged to the Mahar caste and sued to 
recover from the defendants certain fees which, he 
alleged, were appurtenant to the office of guru teethe 
members of the Mahar caste living in a certain village. 
The defendants denied that the plaintiff was their 
guru. Both the lower Courts dismissed the suit, 
on the ground that it involved a caste question. The 
High Court, on second appeal, confirmed the decrees 
of the Courts below. Mtirari v Suba 

[I. L. R., 6 Bom,, 725 

16, — — — Suit for righfto 

htoclusim worship — Bom, Beg, II of 1827 , s. 21 , — 
Bight of suit — Four persons of the Chitpavan caste* 
brought asuit in 1876, allegifig'that they and the mem* 


JUBISDICTICOT OS’ CIVIL COUBT- 

continued, 

2. CASTE— continued. * 

Suits as to caste questions— continued, 

bore of their caste, in common with certain other castes, 
possessed the exclusive right of entiy and worship in 
the sanctuary of a temple, and that the defendants, 
members of the Palshe caste, not being of the privi- 
leged castes, infringed that right in 1871 and there- 
after by entering the sanctuaiy and performing wor- 
ship therein They prayed for a declaration of their 
right and an injunction restraining the defendants 
®om interfering with it. The defendants contended 
{inter alia) that the suit as constituted was not 
maintainable ; that the question wa® a caste question 
within the meaning of section 21 of Regulation II of 
1827, and not, therefore, within the cognisance of the 
Civil Courts,* and that the suit was baruxl by the law 
of limitation. Held that this case was within the 
cognisance of the Civil Courts The right of exclu- 
sive worship of an idol at a particular place set up by 
a caste is a civil right for adjudication by the Civil 
Court, and not a caste question, The meaning of 
section 26 of Regulation II of 1827 is that the internal 
economy of a caste is not to be interfered with by 
the Courts, not that no possible matter of litigation in 
which a question of caste usage, or right, or privilege, 
may arise can be taken cognisance of. Anandrav 
Bhikaji Phadke v . Shankar Daji Chaeya * 

[I, X »* R,, 7 Bom., 823 

3, COURT OF WARDS. 

10 , — Suit against Court of 

Wards.— Superintendence over minor — No civil 
action will lie against the Court of Wards in respect 
of anything done by it regarding the person and 
education of any minor entrusted to its superintend- 
ence. Collector or Bebrrhoom: v, Honda kinie 
Debia .... W, R„ 1864, 382 

The Court subsequently in this case declined to 
pass an order to stay the minor's removal under an 
oulcr of the Board of Revenue directing such re- 
moval to the Wards’ Institution in Calcutta, pending 
an appeal to the Privy Council, holding that it had 
no power to make such order. Collector op Beer- 
bhoom v, Mdndakinee Debee , 1 W, R., Mis,, 7 

And afterwards held that the Civil Court was 
competent to carry out an order that the Court of 
Wards was entitled to the custody of the minor, 
Mundakinee Debee v . Collector op Beerbhoom: 

[I W. S„ Mis., 27 

- i 7 . Power of High Court,- 

Restraining Court of Wards f rom bestowing minor 
in marriage, — The High Court cannot restrain the 
Court of Wards, whether acting with or without’ 
jurisdiction, from interference in the bestowal in 
marriage of a minor. Gdjadhdr Pershaud 
Narain Sinoh . . . 6 W. R., Mis., 41 

4 DUTIES OR CESSES. 

18. — Suit for fees from persons 

using market-place.— Held that a claim to re- 
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continued . 

4. DUTIES OR CESSES — continued. 

Suit for fees from persons using market- 
place — continued . 

ceive fees as chowdbree from persons using a certain 
market-place, is not a right which can he enforced 
by the Courts of law. Bhinttk Chowdhree v. 
Corrector or Jounpore . . 2 Agra, 271 

19. Claim for dues for privilege 

of selling pan on hat days. — Revenue Court . 
— A claim for a legal due or cess arising out of *he 
privilege of selling pan on bat days is cognisable m 
the Civil Court. Httebish Chunder Koond v 
GopJ!r Barooye . . 3 W. R., Act X, 158 

6. ENDOWMENT, MANAGER OF— 

20 . Suit for removal of manager 

of charitable trust on ground of malversa- 
tion. — Mad. Reg, VII of 1817 — A suit brought 
for the removal of defendant from the manage- 
ment of certain charitable trusts on tbe ground of 
malversation vras dismissed by the Civil Judge, be- 
cause he considered that the provisions of Regula- 
tion «V1I of 1817 required that application should 
first be made in sucb cases to tbe Board of Revenue. 
Meld, on appeal, that the Civil Judge was wrong. 
Regulation VII of 1817 is clearly intended to he 
supplementary of existing remedies, and the Courts 
had unquestionably jurisdiction m such cases prior 
to its enactment The expression in section 14 of 
the Regulation is not intended to limit the jurisdic- 
tion of the Courts to the cases contemplated in it, 
but rather to provide against the finality of errone- 
ous orders that may be passed by the Board of Reve- 
nue under the Regulation Ponn a mbara Mtte&eiyar 
v, Varaguna Rama Panbia Chinnatambiar 

[7 Mad., 117 

6. FEES AND COLLECTIONS AT SHRINES. 

21. Suit for collections of a 

shrine. — Right of 'property in site, — Right of office, 
— A suit will he for the collections of a shrine, either 
in right of property m the place or of lawful and 
established office attached to it. Sheo Stthaye 
Dhamee v, Bhoorbe Mahtoon . 3 W, R., 33 

23. * Suit for share of collections 

in return for spiritual instruction.—^^ 
tbat^a suit for a share of the collections made from 
* e jujmans m return, for spiritual instruction ” is not 
'cognisable in the Civil Courts. Choonnee Lae v,* 
Gourbe Shttnkttr . . . .1 Agra, 84 

28. — Suit for share of offerings 

received by priest — Contract to pay share of 
fees, — A suit will he by one priest for a share of 
offerings received by another, if there be a contract 
to pay over such share. Jttgbanunb Gosamee v. 
Kesstjb Nonb Gosamee . W. R., 1864, 146 

But otherwise no suit will lie. Mttbbttn Mohun 
Ghosar v, Nuboram Chucorbtjxxx 

[2W.R.,89 


JURISDICTION OF CIVIL COURT— 

continued. ~ r 

6. FEES AND COLLECTIONS AT SHRINES 
— continued , 

24. Suit for share of fees re- 

ceived by Hindu priest.— Contract to pay share 
of fees — The plaintiffs sued the defendants in the 
Civil Court for a declaration of their right by con- 
tract to share m the ministrations at a certain gh&t, 
and to recover a sum of R75-9 as then share, under 
the contract, of moneys received by the defendants 
at that ghat-, Me Id the suit would he Magjtt 
Panbaen v. Rameyae Tewa$c 

[8 B. L. R., 50 ; 15 W. R., 531 

Becharam Banerjee v Thaettrmani Debi 

[8 B. L. R., 53, note : 10 W. R., 114 

a 

Chttni Panbey v. Birjo Panbey 

1[13C.L. R.,49 

25. Suit for fees received by 

village priest.— Jujman — Employment of an- 
other priest to perform service, — Li the Presidency of 
Bombay a village priest can maintain a suit against 
a jujman who has employed another priest to per- - 
form ceremonies, and recover the amount of the fee 
which would properly be payable to him if he had 
been employed to perform such ceremonies As a 
rule, the fee paid to the priest actually employed 
would afford a fair indication of the amount recover- 
able by the plaintiff under such circumstances, 
Semite, — A jujman ought to pay to the village or 
city priest, if not employed, a fee similar m amount 
to that which he (the jujman) pays to the priest 
actually employed, if the latter were not unreason- 
ably large. Dinanath Abaji C Sabashiv Hari 
Mabhave . . , . I. L. R., 3 Bom., 9 


7. FERRIES. 

20 . — Suit for compensation for 

resumption of ferry by Government .— Ciml 
. Procedure Code, s. 1. — Beng Reg. VI of 1819 . — 
A suit for compensation for tbe loss sustained by 
reason of the resumption by Government under 
Regulation VI of 1819, of a ferry, is not cognisable 
by the Civil Courts. Corrector or Pubna v. Roma- 
nath Tag-ore, Magistrate or Marbah v. Gcreb- 

TJNNESSA 

[B. L. R., Sup. Vo I, 830 : 7 W. R„ 191 

27 . Invasion of rights of pri- 

vate ferry by Government.— Beng. Reg VI j>f 
1819 , s. 8 — Section 3, Regulation VJ of 1819, while it 
empowers the Government to invade private rights of 
ferry by the establishment of a public ferry, doeS not 
debar the Civil Court from giving rehef in cases m 
which a Magistrate may, without the sanction of 
Government, have invaded a private right of ferry ; 
nor does that Regulation prohibit Civil Courts from 
taking cognisance of matters connected with public 
ferries. Ram Gobinb Singh v. Magistrate or 
- Ghazeepore * - . . 4N. 146 
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continued , 

8. FISHERY RIGHTS. 

28, Suit for damages and in- 

junction to restrain illegal interference with 
plaintiff's right to fish m the sea. — Low- 
water mark , — The District Count may, when the de- 
fendants reside within its local jurisdiction, tiy a suit 
for damages for and restrain by injunction an alleged 
illegal disturbance of the plaintiff 5 s light to fish and 
use fishing stakes and nets fixed in the sea below low- 
water mark and within three miles of it. Babak 
MaX^CHA V NaGTT SdBAVHCHA 

[XL. R., 2 Bom., 19 
9? HlT. 

29, Suit to determine rights of 

person to hold market on certain days.— The 
Civil Courts have jurisdiction to determine whether 
or no a person has a right to hold a market on cer- 
tain days, Thakqob Sing-h v . Sheopershad Ojkae 

[5 N. W., 8 

10. MAGISTRATES ORDERS, INTERFERENCE 
WITH. 

30, Suit to set aside order of 

Magistrate opening a road. — Tho Civil Courts 
have jurisdiction to set aside an order by a Deputy 
Magistrate to open a road over lands. Kadir Maho- 
med v. Mahomed Sahib - , 1 W. R. ? 277 

31 , — Interference of Magistrate 

with private right of way.-— Tho interim once of 
a Magistrate with a private right of way, being 
an act beyond his jurisdiction, may he remedied 
by suit m the Civil Courts Sham Doss v, Bkola 
DOS3 . . ? * . ,1¥,E, 824 

32, _ Order of Magistrate to re- 

move encroachment. — A regular suit lies in the 
Civil Court from the pioceedmg-s of a Magistrate 
ordering the removal of an encioachmont not treated 
as a local nuisance. Anund Ciiuhdeb Chatterjee 
t). Rokho Tabhh Chattebjee . 2 W. R., 287 

33 , Suit to set aside order of 

Magistrate declaring road public. — Removal 
of obstruction to road. — The Ciul Courts have 
jurisdiction to entertain a suit, which, if successful, 
would have the effect of setting aside and rendering 
inoperative an order of a Magistrate declaring a road 
to be a public one, and directing tho removal of bam- 
boo posts across the road as an obstruction. Ram 
SHODOY GHOSE V . JUTEADHABEE HaEDAR 

[7 W. R .,m 

34 , — Suit to set aside order of 

Magistrate removing obstruction.— Criminal 
J?i i omduH Code , 1861, s, 80S.— Where a Magistrate 
madcT an order ibi the removal of a shod as being an 
obstruction to a thorough! ai e undex section 308 
of the Code of Criminal Procedure, and the owner of 
the shed on disobeying the order was fined under 
section 291 of -the Penal Code , — Meld that a suvt 
would not lie m the Civil Court to establish the owner's 
right to keep up the shed. Babas Ram Sahoo v 
Chemmun Ram . . ^ . . 7 W, R,, 11 - 


JURISDICTION OF CIVIL COURT- 

continued, 

10. MAGISTRATE’S ORDERS, INTERFERENCE 
WITH — continued . , 

35, Suit for declaration of 

right to land encroached on by road.— A 
plaintiff is not debarred from suing m the Civil 
Courts for a declaration of his rights to land encroach- 
ed upon by the widening of a road, on the ground 
tha$ the order of tho Magistrate directing the load 
to be kept up, as widened is l^ble to be reveised 
as illegal Azeezoollah GazeE ^Bxjhk Beharee 
RftY ; . . 7 W. R., 48 

30, Suit to set aside qrder 

of Magistrate as to private property.— Crimi- 
nal Procedure Code , 1861 , s, SOS. — Section 368 of 
the Code of Criminal Procedure referred to nuisances 
in a thoroughfare or public place and had nothing 
to do with the interior of private houses, and theie- 
foro did not bar the jurisdiction oUthe Civil Courts 
in a suit 'brought to sot aside an oiler of a Deputy 
Magistrate restricting some of the owners and oopu* 
piei s of a house from the free use of their own por- 
tion of joint property. Eshan Chunder Banbrok 
v. Nund Coomab Banbrjee , , £ W. By 289 

37. Obstructing public road*— 

Criminal Procedure Code (Act XXV of 1861), 
s. 820 . — A Magistrate found, under section 320 of the 
Ciiminal Procedure Code, on a dispute between R. 
and P. } that tho public had been in the habit of 
using a certain road over P’s land, for carts. &o., 
and accordingly directed it to bo opened (dr, by 
removal of obstructions). P . brought a regmjj suit 
against R„ in which the issue was, whether tlSroad 
was public or not ; this was found in the n Jalive, 
except as to a footpath , costs were apportioned, and 
tho caraway waa ordered to be stopped R appealed 
on tho merits, and P . filed a er<ws-obje< turn too first 
judgment was affirmed. On special appeal by R 
as to the mode of dealing with ilie yxoai^—Meld, 
the finding of the Civil Court was beyond its com- 
petence, and the suit was not such as contemplated 
by section 320, — vis , to test the right of “ exclusive 
possession 55 Pyabi Dal v Rooms 

[3 B. L. R.;, A. C. 9 305 ; 12 W. B., 199 

Upholding on review, Rooke v. PyartIlaIi 

[3 B. L. R.j Ap., 43 : U W. R., 434 

38. Suit to restrain drder of 

Magistrate as to nuisance.— % o set aside 
order of Magistrate under s. 80S , C$de of Criminal 
Procedure {Act XXV of tS$l)m-40wsance,--^o 
suit will he in a Civil Court to set&side an .order 
"duly made by a Magistrate undePDhaptor XX, 
section 808 of the Code of Criminal Procedure, relat- 
ing to nuisances, or to restrain him from Carrying 
such order into effect Ujabamayi Dasx v Chan- 
dra Khmab Neogi . . 4 B L. R. ? F. B., 24 

8 , C. OojXJXiMOYE Rossbb v. Chvndeb Roomab 
Nbogeb . , . 12 W, B* F. B., IB 

39. Order of Magistrate as to 

right to use of water. — Suit to set aside Magis- 
trate’s deauion under s, 820 , Criminal Procedure 
Code % 186 L — A suit to get rid of the effect of an 
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continued, 

10 MAGISTRATE’S ORDERS, INTERFERENCE 
WITH — continued 

Order of Magistrate as to right to use 
of water — continued 

order passed by a Deputy Magistiate under section 
820, Code of Criminal Proceduie, declaring a certain 
nvei to be a public thoroughfare, and to h&ae it 
declared that plaintiffs are entitled with others to 
Use the watei of the said river by raising bunds or 
dams in the bed of the stream as heretofore, wiVaot 
lie in the Civil Couit, the only way m which the 
Deputy Magistrate’s order can be got nd of m tKe 
Civil Court being by distinct proof of plaintiff’s title 
to exclusive possession of the right of water claimed 
Ram Kristo Sircar v Kaloo . 18 W. E , 284 

40. Suit for possession and da* 

mages after order of Magistrate for remo- 
val of hut. — Criminal Procedure Code ( Act VIII 
of 1869), ss 30S-310 , 31V — Removal of house hy 
order of Magistrate — Sait for possession and for 
damages — A Magistrate issued an oidei under sec- 
tion 308 of Act VIII of 1869, calling upon A to 
remove his hut as being an obstruction to a public 
highway A. claimed a jury under section 310, tbe 
^majority of whom found that the Magistrate’s order 
was reasonable and propel A lefused to obey the 
order, and his hut was lemoved under section 311 
A sued the Magistrate for possession of the land 
and for damages Held , that such suit would not 
lie. Meechoo Chbnder Sarcar v Ravels haw 

[11 B. Ii R.,9: 19 W. R„ 345 

41 . Suit for possession after 

order of Criminal Court — Suit to set aside 
order of Magistrate under s 318 , Cnminfo Ptoce- 
dure Code , 1861 . — Suit for possession — An awaid 
of a Magistiate under the Criminal Piocedure Code, 
1861, section 318, cannot he set aside by a decree of 
the Civil Court for possession , hut is good to letam 
the party m whose favour it is passed m possession of 
the land, until the opposite party has established his 
right thereto by civil suit foi exclusive possession. 
KLalee Narain Bose © Anund Moyee Goopta 

[21 W. R., 79 

42. Suit for ejectment after 

dispossession of plaintiff under order of 
Magistrate. — An ejectment suit on the allegation 
that the defendants had, under colour of an order 
of ^ the Magistrate, dispossessed the plaintiff of 
private property belonging to him, was held to he 
cognisable hv the Civil Court. Deb Chttnder Dos§ 
v Joy Chtjnder Pal . . 22 “W. R., 461 

43 . Suit to cancel order of 

Magistrate. — Criminal Procedure Code , 1861, s 
62 (Act X of 1872), s, 518 — Bight to hold market 
on certain days — Any person is entitled to establish 
a market on his own land, and the owner of a neigh- 
bouring market has no right of suit for the losf 
which may ensue from the establishment of the new 
market The legality of an order made by a Magis- 
trate under section 62 of Act XXV of 1861 (section 
518 of Act X of 1872), can be questioned m the 
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10. MAGISTRATE’S ORDERS, INTERFERENCE 

WITH — continued 

Suit to cancel order of Magistrate — con- 
tinued 

Civil Court The Civil Courts are, however, bound 
ft respect an order passed by a Magistrate when he 
is acting within his jurisdiction, — i e , withm the 
powOrs confened on him by law, and if his proceed- 
ings show due diligence m satisfying himself of the 
necessity ot the ordei, they Cannot question his dis- 
cretion In a suif to establish a right to continue a 
inaiket and to hold it on certain fixed days, by can- 
celment of the order of a Magistrate directing that 
it should not be held on those days tor fear of not, 
and of loss to the owner of another maiket, the 
plaintiff’s light to hold the market on the days 
named m the plaint was decreed subject to tbe prohi- 
bition created by tbe order of tbe Magistrate 
Kedarkath v Rttghonath . 6 N. W., 104 

44. — Bight of way . — 

Criminal Procedure Code , 1872, ss 521, 523 — 
JBstoppel — A Civil Court is not competent to set 
aside tbe order of a Magistrate made under section 
521 of tbe Code of Cnmmal Procedure, on tbe 
ground that such order was made without jurisdic- 
tion, because the land m respect of which the order 
was made is private property, and not a thoroughfare 
oi public place A 'Civil Court can, howevei, lne- 
spective of an ordei made under section 521 by a 
Magistiate, tiv the question, whether the land which 
f oi med the subject of such older is pnvate property, 
and not a thoroughfare or public place, as between 
the paities to such suit and those who claim under 
them Per Field, J — A person who, on leeeipt of 
an order made by a Magistrate under section 521 of 
the Code of Criminal Procedure, declaring the exist- 
ence of a right of way over such person’s lands, 
demands, unds^ section 523 of the same Code, the 
appointment of a juiy to try whether such older was 
reasonable, is not by such action estopped from 
afteiw T ards bringing a suit m a Civil Court, seeking 
to establish his right to tfie exclusive enjoyment of 
the same lands Mutty Ram Sahoo ^ Mohi Lall 
Roy . LL.E.,8 Cale., 291 : 7 C. L. R., 433 

11 MARRIAGES. 

45 . Suit to declare Hindu 

marriage invalid. — A suit for a declaration that 
an- alleged Hindu marriage is invalid, is a suit of a 
civnl nature, and will he m the ordinary Civil Counts 
Aetnjona Dasi v. Prahlad Chandra Ghose 

[6 B. L. R., 243 : 14 W: R., 403 

Reversing SC . . * 14 W. R* 132 

46. A suit to have a 

Hindu marriage declared invalid, or otheiwise, where 
a o rights of property depend on r the validity or 
invalidity of the marriage, cannot he maintained m 
the Civil Courts undei Act VIII of 1859 Ram- 
SARAN MlTTER V RASCAL DASS DUTT 

[6 B. L. R., 244, note : 11 W. R., 412 

4* Y 
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11. MARRIAGES — continued . 

47. Suit to enforce contract of 

marriage. — A suit to enioiee a conti act ok mar- 
riage cannot be entertained m tlie Civil Courts of tins 
country. Bhugun v. Rumtan . 24 W. R., 380 

43, Suit for breach of corG 

tract to give in marriage.— Consideration . — 
^Promise by brother to give sister in marriage*— A 
certain amount of money had been paid by a Hindu 
to another in consideration of a piomise by the latter 
that he would give his sistei m^mamage to the 
former. The gill's mothei was alive In a suit for 
recovery of the amount on the ground that the latter 
had failed to fulfil his promise, — Held that the suit 
would lie JoGeswar Chakrabatti v. Panch 
Kauri Chakrabaxti 

[5 B. L. R., 395 s 14 W. R., 154 

See Ram Chanb Sen v Audaito Sen 

[I. L. R., 10 Calc., 1054 

And Lalltfn JI^nee, Dossee v. Nobin Mohun 
Singh . • . . 25 W. R., 32 

" 49. Suit for restitution of con- 

jugal rights. — A suit for restitution of conjugal 
rights by the husband against the wife will lie in 
the Civil Courts. Juo^un Bibee v Ameer CnuN» 
[1 Ind. Jur., N. S. r 317 : 5 W. R., 105 

Hub Sookha v. Pooran .2 Agra, 115 

50. — — Sup? erne Court , 

Bombay , Ecclesiastical side . — Bars is, — The Supreme 
Court of Bombay, on its Ecclesiastical side, was de- 
clared incompetent i# entertain a suit for the restitu- 
tion of conjugal rights at the instance of a Parsi 
wife against her husband. Abdaseer Cursetjee v. 
Perozeboye 

f4 W. R., P. C., 91 : 6 Moore’s I. A., 348 

12. MUNICIPAL BODIES. 

51. Municipal body acting in 

o excess of its jurisdiction,— Co ntrol over Muni- 
cipal bodies. — Municipal as well as other public 
boards aie included within the restraining and regu- 
lating jurisdiction of the Civil Couits of the country 
which are competent to inquire into and control the 
action* of public bodies when they have acted m 
excess or contravention of the powers conferred upon 
them Brindabun Chunler Roy v Municipal 
Commissioners of Sebampoee 19 W. R,, 309 

52. Suit to set aside order as 

to "assessment of rates.— Beng. Act III of 
1804, s, Jt3 — - Municipal Commissioners — Appeal 
agwrnl assessment.— A suit to set aside an order 
made on an appeal under section 33 of Bengal Act 
III of 1804 to the Municipal Commissioners against 
a rate assessment, and to reduce the tax levied by 
them under that Act, on the ground that they have 
tried the appeal in an improper way, and have 
exceeded their powers and acted contrary to the pro- 
visions of the Act, cannot be maintained m the Civil 
Courts. The decision of thcTCominiasioners m such 
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12. MUNICIPAL BODIES— continued. 

Suit to set aside order as to assessment 
of rates —continued. 

an appeal is absolutely final Manessur Dass v. 
Collector and Municipal Commissioners of 
Cbapra . . . I. L. R., 1 Calc., 409 

53^ Question of liability to pay 

tax. — Suit to recover Municipal tax. — Tax levied 
under erroneous supposition — A suit was bi ought 
m tne Court of the Distinct Munsif of Guntui to 
recover the amount of a profession tax for 1876 
levied by the Municipal Commissionei s°of Guntur on 
the plaintiff upon the supposition that he earned on 
business as an agent, while in fact ho carried on no 
such business. The defendant pleaded that the 
Court had no jurisdiction. U pon reference, — Held by 
the High Court (Innes, J, and Muttubami Ayyar, 
J.) that the Court had not jurisdiction to adjudicate 
on the matter in contest Leman v. Damodaraya , 
I L. JR, 1 Mad., 158, distinguished. Kamayya v . 
Leman . . . I. L. R., 2 Mad., 37 

13. OFFICES, RIGHT TO— 

54, Suit by hereditary purohit # 

for declaration of right to officiate and for 
damages for loss of fees.— Cause of action. — 
The aiuestoi of the plaintiff was appointed purohit 
of the town of P. by Government, and obtained, pi ior 
to 1810, a rnnasi inam as the emolument of the office. 
By an agreement made between the descendants of 
the original purohit the families m the town of P. 
were divided between them, and that of the defendants 
fell to thp lot of the plaintiff. The plaintiff sued for 
a declaration of Ins right to officiate as the purohit of 
the defendants and for damages for loss of fees caused 
by the defendants employing another purohit. Held 
that the plaintiff had no cause of action. Rama- 
kristna v. Eanga . . I. L. R., 7 Mad., 424 

55. Suit to obtain declaration 

of right to perform religious ceremony,— 
Quern e , — Whethei the Courts m India have any ju- 
risdiction to deteimme a question involving a mere 
declaration, of a right to perform religious ceremo- 
nies Namboory Seetapatty v Kanoo Colanoo 

PULLIA T 

[7 w. R., P. a, 7 : 3 Moore’s I. A., 359 

5 0, Suit to establish rights^of 

persons managing pagodas. — Suit for damages 
for withdrawal of religious observances. — The Civil 
Courts will recognise and enforce the rights of per- 
sons holding offices connected with the management 
and regulation of pagodas,* and if the holder ox such 
an office were entitled to remuneration for his services 
in the way of salary or otherwise, he would have a 
civil right entitling him to maintain a suit, if that 
remuneration were improperly withheld. A Hindu 
priest cannot sue in respect o f the withholding of re- 
ligious observances dne to his sacred rank, but un- 
connected with any special office held by him, although 
the non-performance of such observances ipay have 
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13.*OFFICES, RIGHT TO -continued. 

Suit to establish, rights of persons man- 
aging pagodas — continued 

caused him some ascertainable pecuniary loss StbI- 
man Saba Gopa v. Kristna Tattachariyar 

[1 Mad,, 301 

57. Suit to establish right to 

honours of office in temple, and damages fay 
invasion of right.— A suit to establish the^ight 
of the plaintiff to certan? honours appertaining^ to an 
office m the temple, and to recover damages for an in- 
vasion of thb light is one which it is competent 
to the Civil Courts to enteitain Archakam Srini- 
vasa Dikshatultj v. Udayag-iry Anantha 
Citable ..... 4 Mad., 349 

58. Suit for declaration of right 

to be priest and collect fees.— In a suit for 
u Huh Puiohitee,” — held that each “jujman” has 
a right to select his own priest, and no suit to en- 
force a right to be pnest and collect dues as such 
would lie m tjie Civil Court. Behaeee Lal v Baboo 

[2 Agra, SO 

" 59 . Suit for declaration of right 

, to eldership among patils. — Act XI of 1843 
— In a suit brought foi a declaiation of right to the 
vadilki or eldership m a family of patils with a view 
to prove title to the patilki or office of patil, — Held 
that a Civil Couit had no right to enteitam such a 
claim in order to influence the conti oiling revenue 
officer, who had the powei, in certain cases, to nomi- 
nate, from among the sharers of a family of hei edit- 
ary officers, a repiesentative to discharge the duties of 
the hei editary office. Abaji bin Sankrojs*® ISTilo- 
Ji bin Baloji . 2 Rom., 362 : 2nd Ed., 342 

60. Suit for declaration of right 

to office of patil. — Right to share m management 
of watan . — Where the plaintiff sued to he declared 
entitled to the office of Mulki Patil m the village of 
Kotavery, as being the senior of his family, and al- 
leged that the defendant, the actual incumbent of that 
office, had no light to share m the management of the 
watan, and had, in fact, until 1866, upon the death 
of the father of the plaintiff, never done so, it was 
held that the Civil Courts had jurisdiction to enter- 
tain the fllaim of the plaintiff. Alaji fan SanJcrofi 
v. Niloji fan Baloji, 2 Bom, 362: 2nd Hd , 342, 
distinguished. Vithu bin Manku v Ameipa bin 
J3ti * . * . . .7 Bom., A, C., 72 

61* — Act XI of 184%. 

—Where a plaintiff sued for a declaration of his eli- 
gibility to the office of patil, if elected under the 
provisions of Act XI of 1843, he having been obliged 
to sue to establish his eligibility m consequence of the 
defendants’ persistent denial of the plaintiff’s claim 
to such eligibility, whereby the revenue authorities 
were induced to refuse to recognise it Held that the 
suit was cognisable by a Civil Court. Held, also, that 
such a suit would lie even when the object of it was 
only to enable the plaintiff to influence the revenue . 
authorities by showing that the Civil Court had de- 
clared him eligible for office as patil, Abaji Bankro- 
ll 
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13 OFFICES, RIGHT TO — continued . 

Suit for declaration, of right to office of 
patil — continued 

ji v. Rhloji Baloji , 2 Bom , 342 $ and Yesaji Apajiv . 
ffesaji Mhaloji, 8 Bom., A 0 , 35, distinguished 
HlNGANGAVBA PATIL V. SATYANGAVDA PaTIL 

„ [11 Bom., 232 

62. — ^ Suit to establish right to offi- 

ciate m proportion to shares held.— Wheie the 
plaintiff had two shaies and the defendant one m a 
patilki watan, and the plaintiff brought a suit to es- 
tablish his right to officiate twice as often as the de- 
fendant. Qucere , — Whether the Civil Court had juris- 
diction to enteitam the suit. Rhayani Sadashiv 
v. Bhavani Manaji . . .12 Bom., 232 

63. Suit for declaration of right 

to officiate as sole representative of a branch 
of watandar family. — Bombay Hei editary Officer 
Act {III of 1874) — From the dute of the coming into 
force of the Bombay Hereditary Offices Act (III of 
1874), it is not competent to the Civil Couit to en- 
tertain a suit for a declaration of right to officiate as 
the sole representative of a branch ol a vatandar 
family, the Act constituting the Collectoi a Judge for 
this and other purposes of tire Act Khando Nara- 
yan Kulkarni v. Aeaji^Sabashiv Kbleaeni 

, [I. L. R., 2 Bom., 370 

64. Suit for decla ration of right 

to officiate as watandar. — Bombay Hereditary 
Offices Act, III of\1874 — Since Bombay Act III of 
1874 came into foice, no suit will he m a Civil Court 
for a declaration that a peison is eligible to officiate 
as a hei editary officer falling within the scope of that 
Act Since that Act became law, none but repre- 
sentative vatandars or their deputies or substitutes 
can officiate , and the duty of determining what, per- 
sons shall he "recognised as representative vatandars, 
is vested in the Collector, whose proceeding is a judi- 
cial proceeding. Chinio Abaji KUBBaenI v Lak- 
shmibax . . . I. L. R., 2 Bom., 375 „ 

05. ■■ ■ ■ -— — — ■ — — Bombay Heredi- 

tary Offices Act {III of 1874), s. 5$. — Registration of 
vatandar. — A decree of the District Court at Shola- 
por<? made in 1863 declared the plaintiff to be a here- 
ditary deputy vatandar of a certain deshpandt vatati, 
vested m the'defendants as hereditary vatandar, and 
as such deputy entitled to lecc.ve a eeitam sum annu- 
ally out of the income ol the -varan The plaintiff re- 
cen ed mono j s f i om time to time under his deci ee he 
v as not, hovvcvci, subsequently to the decree legriiei- 
ed and treated as a lepresentahve vatandai undei 
Bombay Act III of 1874, section 56 Meld tkat, as 
plaintiff was not registered and treated as “a repre- 
sentative vatandar ” under Bombay Act III of 1874, 
although the decree of 1863 entitled him to he so re- 
gistered, a Civil! Court had $o jurisdiction to register 
nim as such a representative vatandar, or to direct that 
he should' be so registered by the Collector, and that 
any application for such registration should he made 
to the Collector. Go!pal Hanmant v Sakharah 
Govind . . . I. L. R., 4 Bom., 254 

4- y 2 
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13 OFFICES, RIGHT TO— continued. 

60. Suit f or share in emolu- 

ments of vatan, — Bombay Hereditary Offices Act 
{III of 1874 ) — Act X of 1876 — -Neither Bombay 
Act HI of 1874 nor Act X of 187G contains any pro- 
vision excluding the jurisdiction of Civil Courts m a~ 
suit brought to establish a share m the emoluments of 
a vatan which has ceased to be a seivice vatan Mo- 
heyodin v. Chhotibibi . I. L. R., 5 B£>m., 578 
u 

67. Suit for damages for wrong- 

ly continuing in office.— Refusal give up 
office —Hereditary Offices Act , Bombay — Act X 
of 1876 , s 4, cl a, para, 2 — Undei Bombay Act III 
of 1874 the Civil Courts cannot entertain a suit which 
seeks to recover damages against the defendant for 
wrongly continuing m office as patil, instead of re- 
signing in favour of the plaintiff, in obedience to a 
family custom which entitled the plaintiff to serve 
as patil every fourth year, wheieby the plaintiff 
lost the emoluments of office Queers , — Whether the 
claims excluded by Act X of 1876 as amended by Act 
XVI of 1877, section 1, aie limited to claims against 
Government. Vaspdev Vithal Samant v Ram- 
ohandra Samant . . X. L. R., 6 Bom., 129 

Ganpatrav v. Rangrav 

[RL, R,, 6 Bom., 133, note 

Gavdapa v. Shibasangyada^ 

[I. L, R,, 6 Bom., 133, not© 

08 , Suit to rank as vatandar.— 

Bombay Hereditary Offices Act {III of 1874 ), — 
Under the Vatandars Act (Bombay Act III of 1874), 
as under the law antecedent to it, the Civil Court 
has 3 urisdiction to entertain a suit to be declared a 
vatandar. This jurisdiction rests on the simple 
denial of the plaintiff's right hy the defendant me- 
spective of the pecuniary loss oi other injury caused 
or likely to arise to the plaintiff by its infraction 
When the list of vatandai s is either undisputod, or 
settled hy the deciee of the Civil Court, the Col- 
lector derives jurisdiction under tho Act to deter- 
mine which of them shall ho their repiesentative 
Ramchandra Dabhaikar v Anant Sat Shenyt 
[I. Ii. R , 8 Bom., 25 

69. o Suit for a share and entry 

of name in place of deceased vatandar.— 
Bombay Hereditary Offices Act , No. Ill of 1874 , 
s 35 — Heir — Adopted son . — Section 35 of the 
Bombay Herechtaiy Offices Act (No III of 1874) 
only contemplates the intervention of a Civil Court 
for tho purpose of establishing tho right of the 
claimant to be legarded as the adopted son of the 
deceased registered vatandar. When the claimant's 
suit is not Hunted to that object, but asks for a 
declaration of his share m the Vatan and of his title 
to have his name entered m tho vatan register, the 
suit is beyond the jurisdiction of the Civil Court 
Babkrishna Chimnaji d, Baiajt n 

[X.L.R.,9Bom.,25 

70 , Suit to recover lands en- 
franchised,— Hereditary Office.— Hr f ranch tsed 
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13 OFFICES, RIGHT TO— continued. 

Suit to recover lands enfranchised— con - 

tinned 

mam — Mad. Beg VI of 1831 — Madias Act IV 
of 1866 — Where a claim to an heieditaiy village 
office, falling under Regulation VI of 1831, has been 
made 4nd rejected hy a Collector pi ioi to the aboli- 
tion of the office and tbe enfranchisement of the 
hinds which formed the emoluments of the office, a 
CivifoOourt cannot take cognisance of a suit hy the 
claimant to recovei the lands from the incumbent to 
whom the lands have been granted by the Inam 
Commissioner. Kamatchi Ammal w. Agiland 
Ammal . . I. L. R., 6 Mad,, 334 

71 , Suit to contest resumption 

of charitable mam.— Mad. Reg VII of 1817. 
— Ad XX of 1863. — A suit hy the grantees to 
contest the right of tho Government to resume an 
mam gi anted fc’or the support of a cliattram and for 
feeding Bialimms is cognisable by the Civil Courts. 
StJBRAMANYA V SECRETARY OF STATE FOU INDIA 

[I. L. R., 6 Mad,, 361 

14. PARTNERSHIP 

72 . Suit for accounts and share 

of profits of partnership.— A suit between co- 
partners for a settlement of accounts and share of 
the profits is maintainable in the Civil Courts of 
India, winch are Courts both of law and equity. 
Ram Narain v . IIeera Lall . 1 Agra, 226 

73. Suit for dissolution of part- 

nership — Winding-up. — Contract Ad, IX of 
1872 , s 265 — Civil Procedure Code , ss 11,213 , 
215, sch. IV, Form No. 113 — The ordinary 
Civil Courts have jurisdiction to try a suit for dis- 
solution of* a partnership, their jurisdiction to try 
such suits not being ousted hy section 265 of the 
Contract Act, 1872 Ramjiwan Mal v Chand 
Mae I. L. R., 7 All., 227 

15. PENALTIES 

74 , Imposing penalty without 

authority. — Interference with rights of parties by 
way of penalty. — Civil Courts have no power to in- 
terim e with the vested rights of parties merely by 
way of penalty, unloss they are authorised to do Tso 
by positive legislative enactment. Ram Sahoy 
Singh v, Koldeep Singh . . 15 W. R,, 80 

See Ramnidhy Koondoo v. Ajoodhsaram 
Khan . . . 11 B, L. R„ Ap., 37 

16. POLITICAL OFFICERS. 

t 75 , Act done by political 

officer. — Interference with private rights, — An act 
done by a political officer interfering with the pri- 
vate rights of parties can be questioned in the Civil 
Courts. Mukoond Narain Deo v, Joy Coomabee 
debia 
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16. POLITICAL OFFICERS— continued 

7 6. Sint for damages against 

Political Agent at Court of Modhool. — 24 
<$* 25 Viet , c. 104, s 9 — Letters Latent, cl 13 
— In a suit brought m the High Couit at Bombay 
by the Hindu inhabitants of Mahalmgpoie, a village 
m the territories of the Chief of Modhool, against 
the Political Agent at the Court of Modhool, ±oi 
damages foi mjuiy done to them by ceitam qideis 
made by him m his executive capacity, — Helh\ ev cn 
assuming there was a cause of action, the High 
Cqurt had i&o jurisdiction to try it eitbei undei sec- 
tion 9, 24 and 25 Victoua, Cap 104, as a Court of 
oidinary original civil jurisdiction, oi m its e\tia- 
oidmary civil jurisdiction under section 13 of the 
Letters Patent. Inhabitants op Mahalingpoee 
i\ Andeeson . . . 7 B. L, R., 452, note 

17. POTTAHS. 

77. Suit to compel grant of 

pottah. — Landlord and tenant — Maiuasidars, 
Right of ^Relinquishment of tenure — Grant to 
n^aurasidars. — Where the mnasidais of a village 
have relinquished their pottah for lands m the village, 
and thereby given occasion to the Rev enue authon- 
ties to offer pottahs to others, a Civil Court cannot 
compel the Revenue authonties to grant a pottah to 
the mauiasidais m preference to stiangeis, although 
the maurasidars may have a preferential claim under 
the Darkbast rules Subbaeaya Mud \li v Col- 
lector op Chingleput . I. L. B., 6 Mad., 303 

78. * Suit for declaration of ex- 

clusive possession under pottah from Gov- 
ernment. — Allegation of wrong mieition of name 
in pottah. — The plaintiff sued to have it declaied 
that he was entitled to exclusive possession of ceitam 
land held under a pottah from the Government, 
alleging that the name of the defendant had boon im- 
properly mseited m such pottah Held that the 
suit was properly brought m the Civil Couit Pub- 
N AM AIi Deka Kohta v. Mayaeam Deka Kohta 

[10 C. Ix. R., 201 

18. PRIVACY, INVASION OF— 

79. ^ — Suit for injury caused by 

invasion of privacy. — The doctune that the in' 
jury caused by invasion of one’s privacy is a sen' 
ttmental grievance, rather than a substantial injury 
for which relief can be claimed at law, has not 
received judicial sanction from the Indian tribunals, 
and is opposed to the feelings and unsuited to the 
habit of the natives of the country. Ram Buksh v 
Ram Sooeh . .3 Agra, 253 

80. Invasion of privacy by 

opening windows. — The invasion of pnvacy by 
opemng windows is not treated by the law as a wrong 
for which any remedy is given. Komathi v Gueu- 
nada PiBLAi ... 3 Mad., 141 

81. Suit to Rave windows closed “ 

— Invasion of privacy of women — Tlie defend- 
ants having opened certain windows and elected a 
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IS PRIVACY, INVASION OF -continued 

Suit to have windows closed — continued 

verandah in then house which commanded a new of 
the plaintiffs’ female apartments, the plaintiffs 
"'bi ought a suit against them to have the windows 
closed and the veiandah i amoved Held that no 
su<*h suit was maintainable Mahomed Abdue 
Rahim i^Birju Sahu 

[5 B. L. Tt , 676 . 14 W. R„ 103 

, 82. — ; 2— Suit to have windows re- 

I moved — Invasion of piwacy of women — In a suit 
| to compel the defendant to iemo\e ceitam windows 
! *n his house which oveilooked the apaitments occu- 
pied by the females of the plaintiff’s household, — ■ 
Held that the plaintiff w T as not entitled to have them 
closed Ramlal v Mahb&h Baboo 

[5 B. L. R., 677, note 

Kalee Peeshad Shaha v. Ram Peeshad Shaha 
* , [18 W. B , 14 

83 Suit to have doors elosedL*- 

Invasion of privacy of women — A suit to close doois 
lecently opened m the house of a neighboui, on the 
giound that such doors overlook the zenana oi female 
apaitments of the plaintiff, does not he. Gobam 
Ali v Mahomed ZahIte Alum 

[6B.L.B, Ap.,76 

See Gibbon v Abdue Rahman Khan 

[3 B. L. R., A. C., 411 

84 Raising house to get ex- 

tended range of vision.— Invasion of pi uacy — 
Where a liouse-ovvnei m a stieet changed the anange- 
incnt oi cons tiuction of the uppei pait of his house, 
so that the alt eiation gave lum a wider lauge of 

i vision than befoie, but m a manner otherwise consjs- 
| tent with Ins rights of enjoyment, no legal light 
oi suit is given to a neighbour living on the othci 
side of the road complaining of loss of pnvacy 
Joogul Lad v . Jasoda Bible 3 N. W., 311 

85. . Opening new doors or win-” 

dows — Usage of Gugerat — Overlooking neigh- 
bour’s house — Held that, in accordance with the 
usage oi Gujerat, an invasion of puvacy is an action- 
able wrong, and that a man may not open nevv doors 
oi windows m his house, or make any new r apertures, 
oi enlarge old ones, in a way which will enable him 
to overlook those portions of his neighbours pre- 
mises which are ordinarily secluded iiom observation, 
and so mtiude upon his privacy The doctune of 
English law', which has been followed by the High 
Court of Madras, is different Mani^ Shankar 
Hargoyan v Teikam Naesi # . 5 Bom., A. 0 C., 42 

86. — Usage of Gitje - 

rat — When m Gujeiat a householder s pnvacy is in- 
vaded by the opening of new doors and windows 
m his neighbour’s house, -his light of action is not 
altered by the fact that a public load runs between, 
the dominant and the servient tenements Mam 
Shankar Haigovanj TmJcam JSaisi, 5 Rom, 
A C ,42, followed Kuyabji Prlmghand o Bai 
Jayee .... 6 Bom., A. C , 143 



( 2855.) 


DIGEST OP OASES 


( 2S5G ) 


JURISDICTION OF CIVIL COTJRT- 

r continued 

18. PRIVACY, INVASION OF— continued. 

87. „ Right to have window 

opening on to neighbouring house . — Right 
of privacy — Where the plaintiff: opened a new 
window m his house at Dharwai, which rendered the- 
defendant’s house less private than before, — JECeld 
that the plaintiff was not guilty of any tortious a^t, 
and should not he debarred from improving his own 
house, though the effect^ight bo, to some extent, 
prejudicial to his neighbour To establish such an 

^exceptional privilege, as is customary rn this respect 

^ m the towns of Gujerat, evidence of the most satis- 
factory character is necessary, Srinivas Udpirav 
v . Reid , * ... 8 Rom., 266- 

88. — — — — View of open 

courtyard. — Where a window opened hy the defend- 
ant commanded a view, not of the plaintiff’s private 
apartments, hut of an open comtyard outside his 
house, it was held thgt there had been no invasion of 
the plaintiff’s privacy which would entitle him to 
have the window closed, according to the custom 
legally recognised in Gujeiat. Keshav IIarkha v. 
Ganfat Hirachand . 8 Bom., A. Q., 67 

19. PUBLIC WAYS, OBSTRUCTIONS OF— 

88. Erection -of building m 

public road, — Nuisance ,— A person aggrieved hy 
the erection of a building in a public thoroughfaio, 
or on the waste land of a town or village, may in- 
stitute a suit m a Civil Court for its removal, instead 
of preferring a complaint to the Magistrate Jin A 
Ranobdd v. Jodha Ghella , , 1 Bom., 1 

00, Suit for closing a new road 

and opening old one. — In a suit foi closing a 
new road opened hy the defendant thigngh the land 
of the plaintiff, and foi opening an old road which 
had been closed by the defendants, — Held, per Mark- 
et, *71, that the question of opening and closing a 
public load belongs to the Criminal Court The 
Civil Court had no jurisdiction to entertain the suit. 
Hie a Chand Barer jee v, Shama Cearan Chat- 

TERJEE 

1 3 E. L. R., A. C„ 351 : 12 W. R„ 275 

o 

91 , Obstructing public road, 

Suit for. — Special inconvenience, — Dedication to 
public —A suit will not lie for obstructing a public 
road without showing any paitieular inconvenience 
to the plaintiff m consequence of such obstruction^ 

A donoi does not, by dedicating a thing to the pub- 
lic, necessarily become a guardian of the public quoad 

. that tffing. Baroda Pros ad Mostafi t>. Gora 
Grand Mostafi 

[3 B. L. R., A. C„ 295 : 12 W. R., 160 

92. — — — — s — No suit lies for ( 

obstructing a public road, unless the plaintiff can 
shew that he has suffered particular inconvenience 
from such obstruction, Parb^ti Charan Mukho- 
FADHSTA V, KALINATH MEKROFADUTA 

[4 B. L. R. } Ap,, 73 
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19. PUBLIC WAYS, OBSTRUCTIONS OF-cow- 

hnued. 

93 . — Obstructing public road.— 

Suit for declaration of light of way.— Special 
damage — A suit for declaration of right of way by a 
public ^oad will not lie, wliere there is no allegation 
of special injury or inconvenience to the plaintiff. 
Ramtarak Karati v Dinanath Manual 

[7 B. L. R., 184 ‘ 

Raj Lukhbe Debia v (Thunder Kant Chow- 

r DHET . 14 IV. R., 173 

Bhageeruth Bishee v. Gokul Chttnder Mun- 
due ... 18W.R.,58 

Bhugeeruth Dass Koyburto v Chdndeh 
Churn Kotburto . . 22 W, R., 403 

94. — * Criminal Procedure 

Code , 1872, s 521 . — No suit for obstiucting a public 
thoroughfare can he maintained m a Civil Court 
without proof of special injuiy. Karim Baksh v 
Budha , . . I. L. R., l AIL, 249 

95. — * Special damage ,-r 

Abatement of nuisance — Criminal Procedure Code , 
X of 1872 , s 518 — Damages, Right to , — Where 
special damage is caused to any person by an obstruc- 
tion placed upon a public thoroughfare, he is entitled 
to bung an action m the Civil Court for the purpose 
of having the nuisance abated, notwithstanding the 
piovisions of section 518 and the following sections 
of the Criminal Procedure Codo for summary pro- 
ceedings beioie a Magistrate, and notwithstanding 
that he may he entitled to damages. Raj Koomar 
Sing-h v. £aheb 2 ada Roy . I. L. R., 3 Calc., 20 

20. REGISTRATION OF TENURES. 

90 . — S U xt to compel registration 

of tenure. — Suit to compel Collector to register 
and assess land transferred in accordance with Mad 
Reg. XXV of 1802.— The Civil Courts have jurisdic- 
tion to entertain a suit brought by the alienee to com- 
pel the Collector to register and sub-assess a portion 
of a zemindaii transferred m accordance with the 
provisions of Madras Regulation XXV of 1802. 
PONNUSAMX TEVAR V . COLLECTOR OF MADURA 

[8 M&d., 35 

97 . Suit to compel^Colleetor tp 

register. — Chota Nagpore — Peng. Regs. II of 
1708, s. 9 , and XIII of 1838 —A suit will not lie to 
compel a Collector m Chota Nagpore to register a 
party as proprietor of an estate. Lalla Bsbsen 
Pershad v. Collector of Hasaribagh 

[13 VT. R., 397 

98 , Right of transferee to have 

name registered.— Act X of 1859 , s. 27.— The 
right given by section 27 of Act X of 1859 to the 
transferee of a permanent transferable interest in 
land to have his name registered in the shensta of the 
zemindar in the place of that of his vendor* is a right 
of a civil nature ; and therefore the Civil Courts have 
cognisance of all suits necessary for the purpose? of 
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20 REGISTRATION OP T'EmmES— continued. 

Right of transferee to Rave name regis- 
tered — continued . 

enforcing such right. The jurisdiction of the Col- 
lector is not exclusive, but concunent Mad hue 
Chundee Pal v Hills , 

[1 B. L. B., A. C., 175 : 10 W. R., 197 

* 99. Right of claimant to ^aV? 

name registered . — J ynsdiction of Revenue 
Courts . — Question of title. — Registration of namqs, 
— declaratory decree, Suit for — It is not the pio- 
vmce of a Revenue Court to decide questions of title 
between contending claimants, such questions being 
within the piovmce of the Civil Courts It is the 
duty of the latter m suits brought for declaiation of 
a right to registration to declare the rights of paities 
m order that the revenue authorities may be duly cer- 
tified as to the persons whom they ought to legistei 
Jugut Shobhun Chunder «^<zsDoolal Chunder 
DeHINGUR Gossamy V BInaud Chunder alias 
Soda Sh?obbojn Chunder Dehingur Gossamy 

[I. L. R., 9 Calc , 925 

100. Land in Assam 

i — Suit for declaration of title to — Jurisdiction of 
Civil Court — A person claiming a right to rent- 
beaiing land m Assam, held under a pottah from 
Government m the names of the persons against 
whom he claims, is entitled to sue m the Civil Court 
for a declaration of his title and right to have Ins 
name registered as co-owner in the Collectorate , and 
the Civil Court has jurisdiction to determine such 
srnts, although the Collector has not been hist applied 
to, but should not pass any older against the Collec- 
tor m any suit to winch he is not a paity, but meiely 
declaie wbat the plaintiff's rights are Be joy Keot 
v, Goria Keot 

[I. L. R., 7 Calc., 437 : 9 C. L. R., 218 

Kalindri Dabia v Komolokanto Surma 

[I. L. R., 7 Calc., 439, note 

Hootaboo Ravah v. Loom Rayah 

[I. L. R., 7 Calc., 440, note : 7 C. L. R„ 221 

lOq. : Power to reverse order for 

registration of name. — Land Registration Act 
(Bengal ^ct VII of 1876), ss . 52, 55 — Declaratory 
decree . — Possession , Confirmation of — The Civil 
Courts have no jurisdiction to make a decree revers- 
n% an older for* the registration of the name of any 
person made by a registering officer nndei Bengal 
Act VII of 1876 All that the Civil Courts can do is 
to debars the title of an individual, or to give him a 
decree for possession, and then the registration officeis 
would, as a matter of course, proceed to amend their 
registers in accordance with the rights of the parties 
as settled by the Civil Courts, Omrunissa Bibee 
v. Dilawar Ally Khar . I. L, R., 10 Calc., 350 

* 

21 RENT AND REVENUE SUITS, BOMBAY, 

MADRAS, AND N -W PROVINCES 

102. Suits for immediate pos- 

session, — Jurisdiction of Revenue Couit. — Held 


JURISDICTION OP CIVIL COURT— 

continued. 

21. RENT AND REVENUE SUITS, BOMBAY, 
MADRAS, AND N.-W. PROVINCES — con- 
tinued 

Suits for immediate possession— continued 

«shat the Civd and the Revenue Courts have concur- 
rent jurisdiction to hear and decide suits miegardto 
immediate possession. Ex parte Nag-oya xam 
Jakan G^uda . . .3 Bom , A. C., 108 

103. Suit to rectify assessment 

of land revenue. — Bom Reg XVII of 1827 . — 
The jmistLicuon of Civil Gout is m questions of as- 
sessment, as that jurisdiction stood under Regulation 
XVII of 1827, Chapter I, was confined to cases where 
the contention w as that there is a light on the part of 
the occupant ot the assessed land m limitation ot the 
light of Government, m consequence of a specific 
limit to assessment lia\mg been established and pie- 
seived Government or Bombay v Sundarji 
Savram , . . . ,12 Bom., Ap., 275 

See also Gulam Mohidin v Collector or 
Ahmed 4jbad . . 12 Bom., Ap., 278 

Vyakunta Bapuji v . Government or Bombay 

[12 Bom., Ap., 1 

And Government or Bombay v. Haribhai 
Monbhai ...” .12 Bom., Ap., 225 

104. Suit to recover possession 

of mam lands — Bom Act III of 1863 , s 3 — 
Bombay Act III of 1863, section 3, depnves the Civil 
Courts ot jurisdiction m respect of all claims against 
Government oil account of m^ms, m otlici woids, 
claims lcfeniug to total or paitial exemption trom the 
payment of Government revenue, but it docs not de- 
prive the Civil Com is of jurisdiction m i expect of 
claims to lecovei possession of mam lands. Shid- 
mal Gura v Anderson . 11 Bom., 39 

105 . Removal or destruction of 

boundaries. — Bom Act II of 1866 — Encroach- 
ment — Where boundaries are removed or destioyed^ 
and when new ones are to he fixed, or where a ques- 
tion arises where boundaries run, the case falls under 
section 3 of Bombay Act XI of 186G , hut where the 
question between the paities is whether there has 
been an encroachment by the defendant on the lands 
of the plaintiff the Civil Corn is have junsdiction. 
Bapuji Balvant v. Raghunath Vithal 

[6 Bom., A. C., 72 

108, — <■ Suit for amount improper- 

ly levied as rent. — Broach TalooJcdars ' Wehef 
Act , XV of 1871, s 23 — Personal liability of 
manager of thahoor — The Broach Talookdarss Relief 
Act, XV of 1871, does not bar the cognisance, by the 
Civil Courts, of a suit to recover the amount impro- 
perly levied as rent of lent-free land, and to obtain a 
declaration that- such land not subject to the pay- 
ment of lent, albeit that, under section 23 of the Act, 
the manager of a thakoor's estate is exempt from per- 
sonal liability for anything done by him bona fide 
puisuant to the Act, ahd is not subject to an action 
for damages on account of the attachment of the 
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MADRAS, AND N.-W, PROVINCES— co»- 
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Suit for amount improperly levied as 

vent— continued. 

plaintiff's property. Asmal Salem Air v Collector 

or Broach . . . I. L. R., 5 Bom., 135 

107. * Enfranchisement n hy Inam 

Commissioner. — Civil Courts have .“jurisdiction to en- 
quire mto the title of lands enfranchised by the 
Inam Commissioner, and the sanad granted by the 
Commissioner may he annulled, without destroying 
its effect as an enfranchisement of the mam. In a 
suit by the adopted son of the late possessor of an 
inam to recover it,— Held that the Court had juris- 
diction, notwithstanding the production hy the de- 
fendant of title-deeds showing that the land had been 
granted to the defendant by the Inam Commissioner 
Cheevkuei Venkajjna v. Manteavatiti Lakhsmt 
Narayana Sastejjltj . . .2 Mad., 327 

*108. Effect of certificate of 

Inam Commissioner.— Evidence of title —The 
certificate of the Inam Commissioner does not afford 
conclusive evidence of the title of the person, nor is 
his decision one over which the Civil Courts have no 
jurisdiction. Vissaepa v. Ramajogi 

[2 Mad., 341 

109. Order for execution in suit 

tried by Village Munsif.— Corruption or par- 
tiality of Munsif —Mad. Reg. IF of 1816 — The 
Civil Court has no jurisdiction under section 29 of 
Regulation IV of 1816 to make an order for the exe- 
cution of a decree m a suit tried before a Village 
Munsif. The section only applies where a Village 
Munsif has been guilty of coiruption or paitiality m 
the decision of a cause tried by him Narayana- 
samy Naikab v. Veltj Pillay . 4 Mad., 188 

110. — Suit for produce of land 

z held on service tenure,— Mad Reg VI of 1831. 

" —Regulation VI of 1831 prohibits the Civil Courts 

from taking cognisance of a suit brought to recover 
the value of three years* produce of certain land 
(held hy the plaintiff on service mam tenure), on the 
ground that the defendant, who held a lease from the 
plaintiff, wrongfully refused to give up possession on 
the expiration of his lease, and continued to hold the 
land and to deprive the plaintiff of the possession 
and enjoyment thereof. Bassappah v, Xooroovcr* 
fapga, Mad., 8 JO., 1858 , p , 268 , distinguished 
Basappah v. Yenkatappa . . 4 Mad., 70 

111* — Appeal from order of Col- 

lector.— Mad. Act Fill of 1865 , ss. 41, 43.— 
Certain landholders applied to the Collector for war- 
rants to be put into possession of lands under section 
41 of Madras Act VIII of 1865. The warrants were 
issued, but certain ryots" appealed under section 45" 
by presenting ordinary petitions. In disposing of 
these petitions, the Collector referred certain ques- 
tions to arbitrators named by the parties, and then 
made an order in accordance with the award. The 
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21. RENT AND REVENUE SUITS, BOMBAY, 
MADRAS, AND N.-W. PROVINCES — con- 
tinued. 

Appeal from order of Collector— continued 

Civil Court heard an appeal from the order. Meld 
that tfye Civil Court had no jurisdiction to hear the 
appeal. Malax Thalavay Ktjmmarasamy Mtjda- 
3Wyae v . Nallakannij Tevan . 5 Mad., 280 

l£\ Suits for possession of 

la;nd. — Land in Jhansi — Act XVIII of 1867 — 
Since Act XVIII of 1867 came mto f o*ce, suits j; or 
possession of land are cognisable in the Civil, and 
not m the Revenue Courts of the Jhansi Division 
He ee a Lal tj. Rttdhottl . . 2 N. W., 85 

113 . Suit for recovery of pro- 

ceeds of sale in execution of decree for rent. 
— Decree of Revenue Court . — Where plaintiff held a 
decree of a MunsiUs Couit against certain persons 
who were cultivators, and issued an attachment 
against then* property, and their zemindar subse- 
quently obtained an order for the execution of a de- 
eiee of a Revenue Court for rent against the saipe 
parties, and also attached the same pioperty, which 
was eventually sold to satisfy both decrees, although « 
the proceeds were handed over to the zemindar only, 
— Meld that a suit by the plaintiff against the ze- 
mindar for the leeovery of such proceeds was cognis- 
able m the Civil Courts. Gokool Dass v , Gunge-’ 
sher Singh , . . . 3 N. W., 164 

See Gogaram v . KAimoK Chunder Singh 

[B. L, R., Sup. Vol., 1002 
a s. C. 9 W. R., 514 

114 . g u it for specific perform- 

ance of condition of lease. — A suit to obtain 
specific performance of the conditions of a lease, and 
not to cancel the lease or eject the tonant from his 
holding, is cognisable hy a Civil Court, and not hy 
the Revenue Court. Abjdool Ghtjnnbe v Goodeee 
Rai . . .2 Agra, Ft. II, 192 

115 . Suit for declaration of title 

as bolder of revenue-paying estate and for 
ejectment.— A suit for a declaration that the de- 
fendant holds an estate paying revenue to Govern- 
ment as a manager subject to ejectment at "dll, and 
not under a perpetual lease at a fixed rate of rent, and 
for the defendant's ejectment, is one cognisable by 
the Civil Courts. Mahammad Abu Jaeae v. Wali 
Mahammad . „ . I. L. R., 3 All., 81 

lie. Suit for mesne profits^The 

jurisdiction in the case of a claim to mesne profits is 
m the Civil and not the Revenue Court, Shunkur 
Lall v. Ram Ball 

[1 N. W„ 177 : Ed. 1873, 256 

o 117. Suit to eject ex-proprietary 

tenant as trespasser and recover mesne 
profits.— A suit to eject from land as a trespasser, 

. a person who has entered upon such land asserting 
~ his claim to the status of an ex-propnetary tenant, 
and to recover from him mesne profits, is a suit 
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MADRAS, AND N -W PROVINCES — con- 
tinued 

Suit to eject ex-proprietary tenant as 
trespasser and recover mesne profits 
^-continued* 

cognisable by the Civil Court Baehat Ram v 
Wazir Aii . . I. L. R , 1 All., 44^ 

' J 

118. Suit to have land re- 

stored to original condition after illegal 
planting cCT trees by tenant. — Where the suit 
was not tor ejectment under Act X, but the zemm- 
dai claimed to have the land lestoied to its oiigmal 
condition by the removal ot tiees illegally planted bj 
the cultivatoi, — Reid that such suit was cognisable 
by the Cml Court, and not by the Re\enue Court 
Jhona Singh v Nea z Begum 

[2 Agra, Pt. II, 183 

119. Suit by assignee of inter- 

est for sha^e of land. — In a solehnamah between 
JS , the assignor of the plaintiff, and the defendant 
a*d a third paiiy, it was agieed that as JB held less 
seei land than the other two peisons, theie should be 

* an equal division between the shareholders w ithiii a 
certain time, and m case no di\ision took place, that 
B should be entitled to damages The plaintiff sued 
to reeovei possession o± ceitam sn land and a cer- 
tain sum as damages for the breach of the conti act 
Held that, if the suit was regarded as one brought 
by a piopnetor, who had purchased a certain shaie, 
the suit was not cognisable m the Civil Couits 
Juebundhun Singh v Sheoeaj Singh 

[5 N. > W., 184 

120 Suit for possession of land 

under kabuliat. — Landholder and tenant — 
Relinquishment by occupancy -tenant of his holding 
— Effect of relinquishment on co-sharers — Act 
XVIII of 1878 (X-TV P Rent Act), ss 8 , 9 , 95 
— Specific perjormance of contract — X , the occu- 
pancy-tenant of certain land, to whom the land- 
holder had granted a lease thereof f oi a certain term, 
gave the latter a kabuliat containing the following 
clause “On the expnation of the term the land- 
holder shall have the pow r er to keep the said land 
under my cultivation at the foimer rent, oi at an 
enhanced rent as may be agreed upon between the 
parties, or he may make over the land to some other 
cultivator at an enhanced rent fixed by himself ” 
K. died before the expiration of the lease, and was 
succeeded by his sons On the expiiation of the 
lease fhe landholdei sued K *s sons m the Civil Court 
for possession of the land, claiming under the kabu- 
hat Per Mahmood, J — That, inasmuch as the 
plaintiff did not seek the determination of the class 
of the defendants^ tennie, and the suit could not be 
regarded as one for ejectment of a tenant in th«e 
mannci provided by the Rent Act, but was one for 
specific performance of a contract, based on the 
kabuliat, accoidmg to the terms of wdnch the 
plaintiff w'as entitled, it was alleged, to oust the de- 
fendants, the suit was cognisable m the Ci\il Court 
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21. RENT AND REVENUE SUITS, BOMBAY, 
MADRAS, AND N.-W PROVINCES — con- 

turned 

Suit for possession of land under kabu- 
^ liat — conti nved 

Per curiam — That whatever might haxe been the 
effort of the kabuliat as legards K it could not de- 
feat the rights of his sons, who had become by in- 
heritance co-sharers m the l^ght of occupancy or had 
succeeded tlieieto undei the provisions of the Rent 
Act LAitfi v Naran I. L. R., 5 All , 103 

121, Suit for declaration that 

land is plaintiff’s sir and defendant a les- 
see. — Landholder and tenant — A zennndai claimed 
a declaration that ceitam land was his sir and that 
the defendants were m possession thereof as his les- 
sees The defendants resisted the claim on the 
giound that they were tenants of the land at fixed 
lates, and not lessees of it an the plaintiffs sir. 
Held that the suit laised the question whether the 
land w r as sir, m lespect of which no occupancy -rights 
could he c reated except by contract, and wlicthei the 
defendants weie the plamtifPs lessees, and that this 
w as a question purely ot contract, and one which was 
cognisable m the Civil Corn te Kauleshar Panday 
v Gikdhaei &ingh - l L L. R., 7 AIL, 338 

X22. Suit for possession against 

trespassers. — A -W P Rent Act, 1873 , XVIII, 
s 9 — Sale of occupancy-rights with zemindars 
consent — Acceptance of rent by zemindar from 
lendees — Undei a deed datec^ m 1879, the occu- 
pancy-tenants of land m a village sold their occu- 
pancy-rights, and the zemindars instituted a suit 
foi a declaration that the sale-deed was invalid 
under section 9 of Act XVIII of 1873 (the N -W. 
P Rent Act, m force in 1879), and foi ejectment 
of the vendee's, who had obtained possession of the 
land It was found that the zemindars had con- 
sented to the sale to the vendees, and received from 
them arreais of rent due on the holding by the vend- 
ors, and had recognised them as tenants Held, 
pei Mahmood, J (Oldfield, J , dissenting), that 
the zemindars having accepted the \endees as tenants 
and taken rent fiom them, a tenancy was thereby 
constituted under the Rent Law , that the rendees 
were theiefore not trespassers, and that therefore 
the question as to ejectment did not fall within the 
jurisdiction of the Civil Court Duega v Jhingtjri 
[I. L. R., 7 All., 511 

Upheld on appeal under the Letteis Patent m 
Jhinguei Tewari v Duega 

[I. L. R., 7 All-, 878 

Reversing the decision of Oldeield, J 

123. X-W P Rent 

Act , XVIII of 1873, ss 3Q, 39 — S caused a notice 
’of ejectment to be served upon K m respect of cei- 
tam land, alleging that he held the same by virtue of 
a lease which had expired K contested his liability 
to he ejected under section 39, denying that he held 
the land by vutue of such lease and alleging that 
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Suit for possession against trespassers 

— continued. ^ 

Re Reid it under a rigRt of occupancy. The Revenue 
Court decided that K . held the land under a ngh* of 
occupancy and not under such lease S. r thereupon 
sued K m the Cml Omrt, claiming possession of 
such land, on the allegation that JST^was a trespasser 
wrongfully retaining possession thereof after the ex- 
piration of Ris lease. Hold that the suit was cognis- 
able m the Civil Courts. Sukhdaik Mise v 
KaEIM CHAUDHEI . . I. L. R., 3 All., 521 

124. Suit for demolition of a 

well. — Landlord and tenant. — V.- W. P. Rent Act, 
XV III of 1873 , s. 44 . — A suit in which the mattei 
in dispute is whether a landholder is entitled to de- 
molish a well constricted by a tenant is not one cog- 
nisable in the Revenue Courts but m the Civil Courts. 
Section 44 of Act XVIII of 1873 implicitly authoi- 
ises tenants of all classes to construct wells for the 
improvement of the land held by them, and there- 
fore, wheie a well constructed by a tenant benefits 
the land held by lnm, a §mit by the landholder in the 
Civil Court for its demolition having been made 
without his consent is not maintainable Raj Baha- 
dtje v. Bibmka Sinxhi . I. L. R., 3 AIL, 85 

125. Suit by assignee of rent 

against tenant. — N-W. P Rent Act , XII of 
1881, s 93 ( d ) — A suit by the person, to whom a 
landholder has assigned rents payable to him by ten- 
ants, for the recoveiy of the money so assigned, is a 
suit cognisable in tbe Civil Couits and not m the 
Revenue. Gasoa Peas ad v Chandeawati 

[I. L. R. } 7 AIL, 250 

126. — Suit for share' of revenue 

paid, — Jurisdiction of Revenue Court — N - W. P 
Rent Act , XVIII of 1873, s 93 (g) —On the death 

~ of K a dispute arose among her heirs as to the suc- 
cession to the share of a village of which she was the 
recorded proprietor In January 1874, N , who was 
not one of her heirs, and who was not a shareholder 
of such village, was recorded in the revenue register 
as lambaidar m respect of hei share, and was so le- 
corded until February 1878, when Ins name was ex- 
punged, and the name of B , who was one of the 
heirs, was recoided as the proprietor of such share. 
JV. subsequently sued B. to recover R 70-13 -4, being 
the amount which he had paid on account of revenue 
in respect of such share daring the period between 
January 1874 and February 1878, instituting such 
suit in a Civil Court (Munsif), Meld that the suit 
was not one cognisable in a Revenue Couit under sec- 
tion 93 (g) of Act XVIII of 1873, but one cognis- 
able in a Civil Court, Nath Prasad v Baijnath 

* - [I. L. R., 3 AIL, 68 * 

127. * Suit for declaration of pro- 

prietary right, and right to demand rent. — 
IV.- W P. Rent Act (Act XV Hi of 1873), ss. 93 , 95. j 
—The plaintiffs in this suit claimed a declaration of i 
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Suit for declaration of proprietary right, 
and right to demand rent— continued 

their proprietary light m lespect of certain lands 
and possession of the lands, alleging that the defend- 
ants were then tenants, and liable to pay rent for 
the lands The defendants, while admitting the pro-" 
prietury right of the plaintiffs, alleged that they paid 
the revenue assessed on the lands, that they paid no 
rent, and that the plaintiffs were not entitled to r**nt, 
and they styled themselves tenants at fked rates 
- Held, on appeal, that, as the defendants substantially 
denied the propiietary title of the plaintiffs and sot 
up a title of their own, the claim of the plaintiffs for 
a declaiation of their proprietary right and of their 
right to demand rent was a matter which the Civil 
Court must decide, leaving the plaintiffs to sue m the 
Revcnuo Court to c]oct the defendants, and to re- 
cover rent, if the position of the defendants as ten- 
ants was established. Kanahia v Ram Kishen 
[I. L. R., 2 All, 429 

128 . Suit by tenant against 

sub-tenant for ejectment. — c< Landholder ” and* 
“tenant”— Act XII of 1881 (W.-W. P. Rent Act), 
Ch. II (#.), ,99 93, 95, 148, — The plaintiffs, alleging 
that they woio the occupancy-tenants of certain land, 
that they had sub-let its cultivation to the defend- 
ants, and that the defendant had denied then title 
and set up a claim to be the tenant -m- chief under 
the zemindar, sued m the Civil Court to establish the 
right they claimed to tho land and for possession of 
the land'-' Held that the cognisance of the suit m 
the Civil Court was not barred by sections 93 or 95 
of the N.-W, P, Rent Act Rum an v Paiitab 
Sing-h . . . . I. L. R., 8 All., 81 

129. — Suit for the removal of 

trees. — Landholder and tenant, —Civil and Revenue 
Courts — N - W, P. Rent Act ( XII of 1881), s. 93 
(b) — Held that a suit by a landholder for the re- 
moval of certain trees planted by the defendants upon 
land held by them as the plaintiff’s occupancy tenants 

| veas cognisable by the Civil and not by the Revenue 
I Court. JDeodat Tnvariv. Cfopi M%br, Weekly Notes, 
All , 1882 , p. 102 , referred to. Gangashae v 
Zahueriya . . . I. L. R„ 8 AIL, 446 

130. — Suit for possession ami 

mesne profits alleging tenancy and dispos- 
session. — Act XVIII of 1873, s 95 — The plaint- 
iffs sued to recover possession of certain land On the 
averment that they wore occupancy tenants and the 
defendants had forcibly dispossessed them, and also to 
recover mesne profits. The defendants set up a rival 
title, hut were found by the Court of first instance, 
which decreed the claim, to be the plaintiff’s shikmis. 
The decree of the lower Appellate Court * dismissing* 
the suit as one of which the Civil Courts were pre** 
eluded from taking cognisance by section 95, Act 

T XVI1I of 1873, was reversed, and the suit remanded 
to it for disposal on the merits. Mata PaesHad v. 
Janei . , . . . 7N.W.,228 
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131. — Suit for possession al- 

leging tenancy and dispossession— N- W P. 
Rent Act XVIII of 1873, s 95 — The plaintiff sued the 
defendants (who were not his landlords) to lecover 
possession of certain land on the averment that he 
held the same with a right of occupancy and had^ 
been forcibly dispossessed by them, and alsc^to 
lecover mesne profits. The defendants denied the 
alleged ejectment and alleged that they weie m 
possession of the land under a lease from the zemin- 
dar. It was held that the suit wa3 one of which the 
Civil Courts could take cognisance Raghobar 
Missek v. Sital . . . 7 N. W., 228 

132. - Suit for possession after 

being dispossessed unlawfully . — X - TV P 
Pent Act XVIII of 1878 , s 95 — It was held that 
the Civil Courts were precluded by the provisions of 
section 95 of ^.ct XVIII of 1873 fiom taking cognis- 
ance of a claim to obtain possession of a tenant-hold- 
ings based on the aveiment that the zemindar, the 
real defendant, had sanctioned a mortgage of the 
holding to the plaintiff, and appropriated the moit- 
gage-money m satisfaction of ai rears of lent due by 
the tenant, the mortgagor and pro forma defendant, 
and that, having placed the plaintiff into possession, 
he had subsequently wrongfully dispossessed him 
Muazzim Am Khan - v Sheo Parshad 

[7 N. W., 259 

133 . — *— Suit to recover sir land 

from person Raving no ngbt to possession 
-N-W. P Pent Act XVIII of 1S73 , s 95— It 
was held that the Civil Courts were not piecluded by 
the provisions of section 95 of Act XVIII of 1873 
fiom taking cognisance of a suit toiecovei possession 
of sir land, brought on the allegation that the defend- 
ants had without any light taken possession of it 
There was no question under section 10 of the Act 
which needed to be determined, but only the question 
whether the defendants took possession of the land 
in dispute with or without right, as trespassers oi as 
tenants. Ghisa v. Didari . . 7 N. W., 257 

m, 

134 . Suitjfor ejectment of person 

wrongfully in possession as tenant.— N- 
WPP, Pent Act , XVIII of 1873 , , s. 95 —It was held 
(in accordance with the opinion of Turner, Spankie v 
and Oi/DriEBD, JJ Stuart, C. J, and Pearson, 

J , dissenting) that the Civil Courts weie not preclud- 
ed by the provisions of section 95 of Act XVIII of 
1873 from disposing, after the passing of the Act, of 
r a suit which was instituted in the Court of first in- 
stance before the passing thereof, m which the mam 
matter m dispute was whether the plaintiff was en- 
titled to eject the defendants from their holding on - 
the ground of their not having a right of occupancy, 
and retaining possession of the holding wrongfully 
after the expiry of the term of the lease giauted to * 
their father. Rama Parshad Singh v Balmtj- 
kahd Ojdja . . . . 7 JST. W, 318 


135. Suit for perpetual injunc- 

tion to restrain ejectment of tenant —Ad 
XII of 1881 {N-W P Pent Act), s 95 — Act I of 
1877^ (j Specific Peltef Act), s 56 ( b ) and (/) —A 
tenant, on whom a notice of ejectment had been 
served undeY the N -W P -.Rent Act, 1881, and 
whose suit to contest Ins liability to ejectment 
bi ought undei that Act, had failed, sued in' the Civil 
Court for a perpetual injunction to pievent his eject- 
ment, basing his suit on an agieement that he should 
be ejected so long as he paid a certain lent 
Held that the suit was not maintainable, the juris- 
diction of the Civil Court being excluded by section 
95 of the Rent Act and by section 56 (6) and (f) 
of the Specific Relief Act Mahip Singh v Chotu 
[I. L. R., 5 All., 429 


130 , Suit by landlord to deter- 

mine nature of tenant's tenure.— N - W P 
Pent Act (Act XII of 1881), s 95 (a) —The cogms-' 
ance by the Civil Courts of a suit by a landholdei for 
a declaration that a tenant is not a tenant at fixed 
rates, or an occupancy tenant, but a tenant- at- will, 
is barred by the piovjsmns of section 95 (a) of the 
N -W. P Rent Act, 1881 Maharaja op Benares 
0 Angan . . . LLR.,7 All., 112 


137. Suit for declaration of pro- 

prietary right to land —Suit for a declaration 
that tenant is a tenant- at-uill ajid liable to have his 
rent enhanced at mil — Act XIl of 1881 (N-W P 
Pent Act), s 95 (a) and (l) —A suit foi a declaration 
that die plaintiffs are the propnetors of a village, 
and the defendants are tenants thereof at the will of 
the plaintiffs and liable to have the lent enhanced at 
the will of the plaintiffs, is, as regards the claim foi 
a declaiation of ught, cognisable m the Civil Courts, 
hut not as legards the otliei chums, such claims 
raising questions undei section 10 and section 95 ( a ) 
and (l), N-W P Rent Act, 1881, exclusively cognis- 
able m the Revenue Court. Ante v Ghudam: 
Mtjhahhad Khan . . I. L R., 6 All., 110 


138 . Suit to recover under 

grant of land rent-free. — N - W P Pent Act 
(X VIII of 1873), s 95 (a) — N-W P Zand Revenue 
Act (Act XIX of 1873), ss 79, 241 — hio isdiction 
of’peienue Court —The plaintiff claimed the posses- 
sion of eeitam laud by vutue of a giant theieof „to 
him, not meielv of the piopnetaiv right m s'ich 
land, hut of the lents of the same undimimshed by 
the payment of the revenue assessed thereon which 
the giantor took upon himself to pay Meld, per 
Stuart, C J , Pearson, J , and Spaneie, J that 
the suit was cognisable by the Civil Courts Jagan 
Nath Panday v Prag Singh * 

[I. L. R., 2 AH., 545 

139. — Suit for damages for use 

and occupation of land. — N - W P Pent Act 
(XII of 1881), s 95 (l) — landholder and tenant * — 
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Suit for damages for use and occupation 
of land — continued. 

Sir land.— Determination of rent of ex-proprietary 
tenant , — A co-sharer, m whose mahal, assigned on 
partition, sir land belonging to another ce-sharei had 
been included, without^ having applied to the Reve- 
nue Court to have the lent ot the flatter in respect of 
such s£x land detei mined, under section £5 (l) of Act 
XII p£ 1881, sued theTatter in the Civil Court foi 
damages for the use and occupation ot such sir land 
without obtaining a lease or having the rent fixed ” ' 
Meld, following the principle laid down in & A 
Mo. 914 of 1879, that such suit was not maintainable. 
Ram Prasad Rai v . Dina Kuae 

[I, L. R., 4 All., 515 

140. Landholder and 

tenant — JBx-propnetary tenant. — Merit Act XII of 

"1881 {M.-W P Pent Act), ss. 95 (l), 206— T, who 
had acquired the proprietary rights of D m a certain 
mahal, sued D. in a Civil Oouit for damages for the 
use and occupation of sir land of which D , on losiug 
such rights, had become by law the ex-proprietary 
tenant. Reid that, T being DR landlord, sucli suit 
was not maintainable m the Civil Courts Mam 
Prasad liar v. Dma Kuar, I. D 4 All , 515 , S 
A. Mo. 768 of 1881 , and 8 A. Mo 914 of 1879, 
followed. Held, also, that the provisions of section 
206 of the N.-W. P Rent Act were not applicable, it 
not being possible treat the suit as being in any 
respect the claim that alone T was entitled to make 
on D , which was a claim for rent assessed or ascer- 
tained m the mode provided m that Act. Dhian 
Rai v. Thakur Rai . . I. L. R,, 5 All., 25 

141, Suit for money wrongly 

collected as rent.— Lease of zemuidari rights — 
Wrongful dispossession — Lessor and lessee — Suit 

for compensation, — N -W P. Meat Act ( XVIII of 
1873), $ 95, cl. (m) — A. granted M a lease of lus 
zemmdari rights m certain villages for a term of 
years at a fixed annual rent Two years before 
the ferm expired, m breach of the conditions of 
the lease, he dispossessed M , and thereafter made 
collections of rent from the agricultural tenants 
himself B. sued him m the Civil Court to recover 
the money so collected by him m those two years 
Mold (by a majority ot the Full Bench) that the 
Cofirts ot Revenue were open to J3„ and that, as he 
could obtain in such a Court the relief he sought in 
the suit by an application for compensation for 
wrongful dispossession, the Civil Courts could not, 
under clause ( m ), section 95 of Act XVIII of 1873, 
take cognisance of the suit Per Stuart, C J , 
and Sfankie, \T.— Thtffc as the matter was not one 
on which B . could make an application to a Revenue 
Court of the nature mentioned m clause (m), section 
95 of Act XVIII of 1873, ^the suit was properly ' 
instituted in the Civil Court. Abdul Aziz v Wali 
Khan , , . , I. L. R,, 1 All., 338 


JURISDICTION OF CIVIL COURT- 

contmued 

21. RENT AND REVENUE SUITS, BOMBAY, 
MADRAS, AND N -W. PROVINCES— con- 
tinued* 

142. Suit for possession of land 

and for mesne profits. — M.- W P Merit Act 
(Act^ X P‘111 of 181 B), s 95 (rn) and (n) — Revenue 
Court , Jurisdiction of. — T., the occupancy tenant of 

jceitain lands, gave K a lease of his occupancy rights 
foj^a teim of twenty yeais In the execution of 
a decree for the ejectment of T fiom such lands 
pbtamed by tbe landholder against T m a suit 
to which K. was no party, K. wa«t ejected fyom 
such lands. This deciee was subsequently set 
aside, and T recovered the occupancy of such 
lands, Reid, m a suit by K. against T. and the 
landholder, in which K claimed the occupancy 
of the lands and mesne profits for the period 
during his dispossession, m virtue of the leaso, 
that the suit was cognisable m the Civil Courts, 
and not one on the subject-matter of which 
an application of the nature mentioned m section 
95 of Act XVIII of 1873 could havg been made, 
so as to give the Courts of Revenue exclusive 
jurisdiction m such matter. Kalian Das v Tkka 

Ram I. L. R., 2 All,, 137 

* 

143. Suit f or compensation for 

wrongful dispossession.— IV- W. P, Merit Act, 
1873 , s 95, cl (m) and (») — Wrongful dispossession 
of land. — In an estate held by 8, as a suh-propnetefr 
ho held certain land with a light of occupancy. G., 
the zemindar, obtained a decree against 8, m a Civil 
Court for the possession of the estate, m execution 
of which he ousted 8 from the estate including the 
land heJ4 by him with a right of occupancy. This 
decree having been set aside, 8. locovered the posses- 
sion of the estate including such land, and sued G. 
m the Civil Court for the value of the crops stand- 
ing on such land at the time he was ousted from it 
•by G., and for the rents of a portion of such land 
which G. had lot to tenants while m possession of 
it Reid that the suit was cognisable by the Civil 
Courts, and that G was liable for such rents, Sawai 
Ram v Gir Prasad Singh I, L. R., 2 All., 707 

144. Suit for declaration of 

right to re-formed land,— Landlord and tenant . 
— 8ubmergence of occupancy tenant's land, — Dilu - 
vion. — Liability for rent — Mesumption by land- 
holder. — Custom , — N.-W. P. Rent Act , {XII of 
1881), s. 95 (n ) — A landholder, alleging that* by 
local custom when land was submerged, and the 
tenant ceased to pay rent for the same, his right 
to it abated, and when the land leappCaiJed the 
landholder was entitled to possession thereof , that 
certain land belonging to him had been submerged, 
and the occupancy-tenant thereof had ceased to pay * 
rent for it ; and that such land had reappeared and 
had come into his possession under such custom, 
''sued such tenant in the Civil Court for a declaration 
of his’ right to the possession of it. Reid that the 
suit, even if maintainable, was not, with reference 
to the provisions of section 95 (n) of Act XII of 
1881, cognisable in the Civil Courts, Kuril Rai 
v t Radha Prasad „ . I. L. R., 5 All,, 200 
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145. Suit for recovery of land 

of which tenant has been dispossessed. — 

Relation of landlord and tenant admitted — Act 
XII of 1881 , s 95 ( n ) — A landholder served a 
notice of ejectment on G , under the provisions of 
section 36 of the Rent Act (N -W P ), as a tenant-^- 
at-will Under the piovisions of section 39 of x £he 
Act G contested his liability to he ejected, o~. the 
gionnd that he was not a tenant- at- will, but one 
holding by viuue of an agi cement executed m his 
favour by the landholdei The question of G 's 
liability to be ejected vs as decided adversely to him, 
and he was ejected undci section 40 of the Act 
He subsequently sued the landholder m the Civil 
Couit foi possession of the land, by -virtue of the 
agreement, alleging that Ins ejectment was a breach 
of such agieement The landholder’s defence to 
this suit was that G had been rightfully ejected 
Held that inasmuch as the relation ot landloid 
and tenant between the parties at the time of the 
proceedings under the Rent Act was admitted, and 
the dispute m the suit could appropriately form 
the subject of an application under clause («) of 
section 95 of that Act, the suit was not cognisable 
m the Civil Couits Muhammad Abu Jafar v 
Wah Muhammad , L L 1 R , 3 All , 81 ,* Sukhdaik 
Misr v Karim Cliaudhn , ILK,, 3 Ally 521 , 
Kanahia v Ram Kishen , I L R , 2 All , 429, 
distinguished Shmibhu Narain Singh v Bachcha , 

I L R ,2 All, 200, refen ed to Ganga Ram v 
Beni Ram . . . I. L. R., 7 All., 148 

p 

140. Suit for declaration of 

right as tenant . — Landholder and tenant — De- 
claratory den ee — Act XII of 18S1, s 95 (n) — A 
suit in which the plaintiff claims, as the tenant 
of land, that he may be declaied to be the tenant, 
and that the defendant, the landholder, may be 
restrained from intei fenng with his right to the 
land as a tenant, and m w hich the defendant denies 
the l elation between him and the plaintiff of .land- 
holdei and tenant, is not a suit which is exclusively 
cognisable m the Revenue Court. Sheodisht 
Narain Singh v Rameshar Dial 

- [I. L. R., 7 All., 188 

147 - — Suit for rent where the 

right to receive it is disputed. — N-W R 
Rent Act ( XII of 1881), s 148 — Landholder and 
tenant*— Third pet son — In a suit for rent between 
a landholder and a tenant under the N -W P Rent 
Act, 1881, where the light to receive rent is disputed, 
any rights which the landholdei may have against 
the third peison, who has been made a party to 
the suit, under section 148 of the Act, can only be 
enforced through the medium of the Civil Court by 
suit for declaration of title and for recovery of any" 
rents unpropeily collected by such peison Held , 

therefore, where m such a suit it was found that the 
third peison had actually and m good faith received 
the rent sued foi, the claim should not have been de- 


JURISDICTION OF' CIVIL COURT— 

continued 

21 RENT AND REVENUE SUITS, BOMBAY, 
MADRAS, AND N-W. PROVINCES — con- 
tinued 

Suit for rent where the right to receive 
it is disputed— continued 

creed against him, but should have been dismissed. 
Madho Prasad v Amjbae . I. L. R., 5 All., 503 

148 , — Suit for contribution 

among pattidars for Government revenue. 

— Revenue Couit — N-W j P Land Revenue Act 
{Act XIX qf 187 9) — The question m the case was 
whether the plaintiff, a pattidm w ho had paid a sum on 
account of a demand foi Government levenue, should 
■’‘sul to lecovei tiom the defendants, his co-patfcidars, 
the balance m excess ot his own quota m the Civil or 
in the Revenue Couit Held (Spyxeie, J , dissent- 
ing) that the Civil Couits weie competent to enter- 
tain suits of the natuie Rer Spankie, J , contra 
Ram Dial v Gulab Singh . I. L. R., 1 All., 26 

149 Suits for determination of 

rights. — Recoi d- of -rights, Hntnes in — N-W R _ 
Land Revenue Act XIX of 1878, ss 62, 91, 94, 241 
— Jurisdiction of Revenue Courts — The Civil Courts 
are not competent to tiy suits io altei or amend a 
lecoid-of -rights, oi to give duections m xespect of 
the same, hut they are- not debaned from entertain- 
ing and determining .questions of right merely be- 
cause such questions have been the subject of entries 
in the record-of -lights, and because such detei ruina- 
tion may show that such entnes are wrong and need 
collection Consequently, a claim m the Civil Court 
for a declaiation of the light to make ceitam collec- 
tions of lent and to defiay theiewitli ceitam village 
expenses, though such right had been the subject of 
an entry m the record-of-i lglits adveise to the person 
claiming such right, was held to be maintainable 
Sun dab v K^uman Singh . I. L. R., 1 AIL, 614 

150. Suit for declaration of 

right to zemmdari cesses. — N-W R Land 
Revenue dot, XIX of 1873, s 66 — Beng Reg . VII of 
1822, s 9, cl i — Notwithstanding that zemmdari 
cesses cannot be collected until recognised and sanc- 
tioned by the settlement authorities, there is nothing 
in Regulation VII of 1822, or Act XIX of 1873, to 
preclude a Civil Court from taking cognisance of 
suits seeking a declaration of zemmdari rights to such 
cesses. Aebar Khan v Sheoratan 

[I. L. R., 1 All., 373 

151. Suit to enforce cess . — N - W. 

R Land Revenue Act, XIX of 1873 , s 66 — A cess 
leviable m accordance with village custom which is 
not recorded under the geneial or special sanction of 
the Local Government cannot, undei section b6 of 
Act XIX of 1873, be enforced m a Civil Court Lala 
v. Hiea Singh . . I. L. R., 2 AIL, 49 

* 152. Suit to dispute partition 

by Revenue Court. — Question of proprietary 
right decided by Revenue Court under Act XIX of 
* 1873 (N - W, R . Land Revenue Act), s 113 — Omis~ 
sion by Revenue Court to frame decree . — Decision 
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Suit to dispute partition by Revenue 
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of Revenue Court not open to attack "by suit m CiCll 
Court* — A Revenue Court acting under the provi- 
sions of sections 112 and 113 of the N.-W. P. Land 
Revenue Act (XIX of 1873), recorded a* proceeding 
declaring the nature 2nd extent of the respective 
rights of the parties hefoie the. Court, and pie- 
scubmg the mode m which partition* should he 
effected. No decree wds framed m accordance with 
tins proceeding. Meld that the proceeding of the 
Revenue Court was a decision by a Court of com- 
petent jurisdiction, and could not he interfered with 
by a suit in the Civil Court disputing its correctness. 
Bhoia. v* Ramduih . . I. L. R., 7 All., 894 

See Ranjit Singh Ilahi Baksh 

[I. L. R., 5 All, 520 

f* 

153 . Suit after partition on 

^reference to arbitration. — Co-sharers m sir 
land . — Determination of rights — An agreement to 
refer to arbitration the partition of a mahal provided 
that, if ah land belonging to ono eo sharer were as- 
signed to another co-sharer, the co-sharer to whom 
tho same belonged should surrender it to the co- 
sharer to whom it might he "assigned. The arbi- 
trator assigned certain sir land belonging to the 
defendants m this suit to tho plaintiff's. The paili- 
tion was concluded according tp the terms of the 
award, The defendants refused to surrender such 
land to the plaintiffs The plaintiffs distrained the 
produce of such land, alleging that it was held by 
ceitam persons as their tenants and arrears of rent 
were due. The defendants thereupon sued the 
plaintiffs and such peisons in the Revenue Couit, 
claiming such produce as their own. The Revenue 
Court held that such distress was illegal, as such land 
was m the possession and cultivation of the defend- 
ants as occupancy tenants under section 125 of Act 
XIX of 1873. The plaintiffs subsequently sued the 
defendants m the Civil Court for possession of such 
land, basing such suit on the partition proceedings. 
Meld that the decision of the Revenue Court did not 
debar^the Civil Courts from determining the rights 
of the parties under the partition, and such suit was 
cognisable m the Civil Courts. Abhai Pandey v. 
Bhagwan Pandey . I. L. B*, 3 All., 818 

154 . — Suit for possession of land 

assigned on condition of service. — Resump* 
tioft, and assessment of rent* — j N.-W. JP. Land 
Revenue 'Ad XIX of 1873 , ss. 79 and 241. — The 
plaintiffs sued for possession of certain land in a 
village alleging that it had been assigned to a prede- 
cessor of the defendant to hold so long as he and his 
successors continued to perform the duties of village 
watchmen, and that the defendant had ceased to per** 
form those duties and was holding as a trespasser, 
The defendant alleged that he and his predecessors 
had held the land rent-free for 200 years, and that 
he held it as a proprietor. Held that the plaintiffs* 
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claim was not one to resume such a grant or to 
assess rent on the land, of which a Revenue Court 
I could take cognisance under sections 30 and 95 
\*\c) of Act XV11I of 1873 or sections 79 and 241 (A) 
of x$t XXX of 1873, hut one which was cognisable 
by this Civil Courts. Pukan Mal v Padma 

[I. L. R.^2 All., J32 

155. Resumption of 

rent-free grant , — Act XII of 1881 , ss 30 , 93 (e),— 
Act XIX of 1873, s. 241 (h) —A zemindai brought 
a suit to recover possession ol ceitam land in the 
village which was held by the defendants rent-1 ree, 
m consideration of rendering sci vices as khora- 
patis, on the ground that he was entitled, as zemin- 
dar, to dispense with their services, and that there- 
fore they no longer possessed any right to hold the 
land The claim was resisted by the ffliera-patis on 
the ground that foi many ycais they had been # in 
possession of the land as muaii-holdeis. Meld that 
the dispute so raised was a matter which could foim 
the subject of an application to resume a rent-free 
giant within the meaning of section 30 of the 
N -W. P Rent Act (Nil of 1881), and that 
tho cognisant e of the suit by the Civil Comt was 
therefoie barred by clause (c) ol section 95 of that 
Act, and that, for similar reasons, the Civil Court, 
under clause (A) of section 241 of the N -W, P. Land 
Revenue Act (XIX of 1873) could not exercise 
jurisdiction over the matter of the suit Tika Ram 
v. Khuda Yak Khan . I, L. R„ 3 All,, 191 

156 . Suit for possession of 

rent-free and revenue-free tenures.— Assess- 
ment and settlement of revenue free land. — Act XIX 
of 1873 (N.-W. P. Land Revenue Act), s , 241 . — 
Certain land was settled with the defendants m this 
suit The Settlement Officer having declared that 
the plaintiffs in this suit had acquired a proprietary 
right to such land under the provisions ot section 82 
of Act XIX of 1873 and were entitled to hold it 
rent-free, the defendants applied to the Settlement 
Officer to assess such land and to settle if with the 
plaintiffs as the persons in actual possession as pio- 
prietors This having been done by the Settlement 
Officer, the plaintiffs sued the defendants to he main- 
tained m possession of such land free of revenue and 
for the cancehnent of the Settlement Officer's? order. 
Meld that, under section 241 of Act XIX of i$73, the 
suit was not cognisable in the Civil Courts. Zalim 

, Singh v. Ujagab Singh , I* L, B,, 3 All,, 307 

157 . Suit to set aside Collector^ 

order for contribution,— Mahkana,-~~G overn* 
^nent revenue. — N.~ W. P. Land Revenue Act 
(Act XIX of 1878), s. 241 (b). — At the settlement 
of a certain village, a malikana allowance of 10 per 

f cent, on the revenue was reserved for C., the talook- 
dar to whom the village belonged. At th same 
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settlement, the muafi holding of A. in the village 
■was lesumed, and assessed to revenue, but A. ie- 
fused to engage for it, and it was therefoie meiged 
|or revenue puiposes m the mehal of the village 
though still held by A* In 1872, A obtained ^ the 
Civil Court a decree by which he was declareu'to be 
the piopnetor of his holding, and to be entitled 
to Engage foi 7 it separately ; and thereupon the Col- 
lector constituted the holding a separate mehal 
by causing a khewat to be prepared, and fixing < 
the proportion of the revenue assessed upon the 
entue mehal which the muafi holding should bear. 
Subsequently the zemindars of the village applied to 
the Collector that A. might be made to conti lbute 
towaids the payment of the malikana allowance of the 
talookdar. The Collector passed an older declaimg 
A, to be liable to such contribution, and A then 
instituted a 'Suit for cancelment of the Collector's 
or$ei, for a declaration of his non-liability to contri- 
bute to the malikana allowance of the talookdar, and 
-for a refund of conti lbution already paid. lie Id 
that, inasmuch as the decree of the Civil Court in 
1872 and the pioceedmgs of the Collector consequent 
thereon constituted the muafi holding a « mehal" 
in the teims of section 3, Act XIX of 1873, and 
by the terms of sections 53-55 of the same Act, a 
malikana allowance, such as that under reference, is 
“revenue," and section 241 (5) bais the jurisdiction 
of the Civil Courts m matteis regaiding the amount 
of le venue to be assessed on any mehal, the* suit was 
not cognisable by a Civil Court Gayadat v 
Kuqnra-TO-msBA • I. L. R., 6 All., 578 
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158. — — Suit for declaration of non- 

liability of land to assessment of revenue.— 
Jurisdiction of Civil Court — Declaratory decree — 
Act XIX of 1873, s. 241 .— The Civil Courts are 
not debarred by section 241 of Act XIX of 1873 
(N-W. P. Land Revenue Act) from taking 
cognisance of a suit for a declaration that land, 
which the Revenue Officers seek, under the pro- 
visions of that Act, to, assess to revenue, is included 
in an afea which has already been permanently 
settled, and is therefore not liable to further assess- 
ment, Government v Raj KisJien Singh, 9 W. R. } 
427 , Collector of Xuttehpore v. Munglee Fershad , 
X* Tf* F , S. X* A., 1854 , p. 167 , Raghunath 
Sujiaq# y. Bishen Singh, X. W. F. f S. X A., 1855, 
P* 3027 Zoolfikar Ah v Ghunsam JBaree, X W.F , 
S. X* A , 1865, p>. 92s and Uppu Lakshmi Bhay- 
amma Garu v. Fur vis, 2 Mad, 167, referred to 
Seoeetaby or State toe India in Council v 
Ram Dgbah Singh . I. L. R., 7 AIL, 140 

159. — * Suit to recover land wrong- 

ly recorded at settlement.— Fartition of 
mehal —X.~ W. F. Land Revenue Act XIX of 1873, 
e, 241 (/).— B., the recoided propnetor of a 7 biswas « 
tO biswansis share m a village, the recorded area of 


S b L + t *° recover land wrongly recorded 
at settlement — continued 

>hich was 476 highas and 5 biswas, purchased a 16 
biswansis and 13i kachwansis share m the same 
In ,v 8 ^ 2 ’ at the tlme of settlement, B was 

and l* 6 propri , etor °* an 8 Was 6 biswansis 
and 13 i kachwansis share, Cnd the aiea of this was 
recorded as 476 Xighas and 5 biswas, that is to say 

In is™ r p a “ T r ? C °a d , ed before the Purchase 
In 1876, B. purchased J’s rights and mterests 

m the village, and m 1877 applied foi petition 
« the share of which he had been lecorded proprietor” 
and the same was paititioned, an area of 470 bighas 

heh 5 b n7 aS b6ing allotted to hlm Subsequently 
he brought a suit against the proprietor of the other 
estates into which the village had been divided, for 
61 bighas 4 biswas and 8 biswansis of land, alleging 
that, at the settlement of 1872, fhaarea of B ’s rights 
and interests had been erroneously recorded as only 
476 highas and 5 biswas. Beld that the suit woull 
not he m the Civil Court, being barred by the pro- 
visions of section 241 (/) of the N -W P Land 
Revenue Act (XIX of 1873).. Hamms » S 
M * • • I- L- R., 7 All., 447 

160. 


- . .. , , ‘ Suit to question legality 

of settlement by Collector.— Annulment of set- 
ttement. — JTi esh settlement . — Act XIX of 1873 s 
241 —A settlement of land belonging to G. and which 
he had mortgaged, having been annulled under section 
N ; W P * Land Revenue Act (XIX of 
18/3), the land was farmed by the Collector of the 
District under section 159 The revenue having fallen 
mto arreai s, the Collector, under the same section, took 
the land under his own management Subsequently 
under sections 165 and 43 of the Act, the land w£s 
settled with 0,’s wife. In a suit to enforce against 
the lands a mortgage executed by <?. to the plaintiff, 
— Beld that the Court was precluded by the terms of 
se f tla “ 241 if) of Revenue Act from entering 1 
into the question whether the settlement was legally 
made by the Collectpr with the wifeofthemorteLor 
that she must therefore he taken to represent such 
rights and mterests as the mortgagor possessed, and 
that consequently the estate was kable in hef hands 
for the mortgage, and the mortgagee was entitled to 
claim foreclosure against her. Baei Babe v Gulab 
C ~ HA ™ . . . I. L, R., 7 Ail.., 454 

161. 


Suit to resume a rent-free 

grant.-Nerwes-N.JU. JP. Bent Act, XB of 
X f 8 I‘ s - 3 ( 3 )> 30 ' SS{cy.—N.-W. B. LanU Bevenue 
Act, XIX of 1873, ss. 3 (4), 79-89, 841 (h).—Beng. 
Megs VIII of 1793, s. 41, and XIX of 1793, s 10 — 
A smt was brought for the ejectment of the defend- 
ant trom certain land, on the allegations that it was 
-rent-paymg land winch had been- granted to the 
defendant's vendor by the plaintiff's father free from 
payment of any rent, on condition that he should 
perform certain services as a mimic, and that these 
services were discontinued by the defendant's vendoi 
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* 21. RENT AND REVENUE SUITS, BOMBAY, 
MADRAS, AND N.-W. PROVINCES--ccm-, 
tinned, j 

Suit to resume a rent-free grant— conti* 
nued f 

The plaintiff endeavoured to resume the land in 
the Revenue Court as a rent-free grant under sec- 
tion 30 of the N.-W. P. Bent Act (XXI of 1S©1), 
but the apphcation was ^ejected. In ansC/er to the 
suit, the defendant pleaded that it was not cognis- 
able by the GiviT'CmirF Meld, by Oldfield, J 
(Mahmood, J, dissenting?), that the suit could not be 
held to be one to resume a rent-free grant, inasmuch 
as there was no rent-free grant at all in the sense 
section 30 of the Rent Act, and that the Civil Court 
therefore had jurisdiction to entertain the suit. Meld, 
by Mahmood, J,, that the land constituted a rent- 
free grant, that the claim was one for the resumption 
of such grant or subjecting it to assessment to rent, 
and that under these-circumstances the suit was not 
cognisable by the Civil Court. Per Oldfield, J , — 
The definition of the term “ rent 99 in section 3 of 
the Rent Act was intended to include services or 
labour rendered for the use of land, and the grantee 
in the present case was a tenant who rendered' rent 
in this sense on account p£ the use of the land Fur- 
ther, there was no such grant ap is contemplated by 
section 30 of the Rent Act, inasmuch as that section 
refers to grants for holding land exempt from the 
payment of rent alluded to m section 10 of Regula- 
tion XIX of 1793, and that Regulation, assuming it 
to refer to grants free from payment of rent as well 
% as of revenue, contemplated grants not only free from 
payment of rent m cash or kind, but free from pay- 
ment of anything m lieu thereof A tenure such as 
in the present case, where the land was land originally 
paying rent m cash, and where the cash rent was ex- 
changed for rendition of services, is no 0 t a rent-fiee 
grant within the meaning of the Regulation, nor 
consequently of section 30 of the Rent Act Mutty 
Ball Sen Gywalv Deslilcar Roy, B L R., Sup Yol , 
^774 * 9 W. R, 1 ; and Pur an Malty \Padma, I L . R., 
2 All , 732, referred to. Per Mahmood, *7". —The 
services connected with the grant in this case did 
not constitute rent” within the meaning either 

t of the N.-W. P. Rent Act, or of the N -W. P 
Land Revenue Act (XIX of 1873), and the word 
ts render ” in section 3 of the former Act does not 
include or imply the rendering of services or labour. 
The word <c rent ” is probably used as the equivalent 
of the Hindustani words lagan or poth represent- 
ing the compensation receivable by the landlord for 
letting the land to a cultivator, and section 3 of the 
Rent Act; where it uses the expressions C( paid, deli- 
vered,'' or rendered,” must he taken to refer re- 
spectively to rent paid in cash, to rent delivered in 
kind, and to rent rendered by appraisement or valua- 
tion of the produce. The grant in the present case 
was a rent-free grant oft the nature of chakran or„ 
chakri, i.e., service tenure, to which section 41 of the 
Regulation VIII of 1793 related. The incidents of 
the tenure would he governed by section 30 of the 
Rent Act and sections 79-84 of the Land Revenue 


JURISDICTION OF CIVIL COURT- 

aontinued . 

21, RENT AND REVENUE SUITS, BOMBAY, 
MADRAS, AND N.-W. PROVINCES— co*. 
tinned. 

Suit to resume a rent-free grant— conti- 
nued* 

Act, being matters outside the jurisdiction of the 
Civil Qourt. The scope of section 10 of Regulation 
XIX of 1793 is not limited to permanent rent-free 
£^ants, and the present suit was m lespect of a 
mat^r falling within section 95 (c) of the Rent Act/ 
and provided for in sections 79 to 89, both inclu- 
sive,” of the Land Revenue Act, withm the meaning 
of section 241 (h) of the latter Act Puran Md v, 
Padma , I. L, R,, 2 All., 732 , Tika Ram v. Khuda 
Yar Khan, I. L. R., 7 All., 191 ; and. Forbes v, Meer 
Mahomed Tuguee, 13 Moore's I A , 438, referred to, 
Wabis Ali v . Muhammad Ismail 

[I L. R., 8 AIL, 562 

22, REVENUE, 

102. JSuit to try liability to 

public revenue on land,— Wrongful acts by exe- 
cutive, officer of Government. — The Civil Courts have 
jurisdiction to entertain suits brought to try ques- 
tions of liability to the public revenue assessed upon^ 
land. Where a suit is brought for alleged wrongful"* 
acts by an executive officer of GovornnSmt, the cir- 
cumstance that the acts complained of wore done* m 
enforcing payment of a lovenuo assessment sanc- 
tioned by Government does not, per se, preclude" the 
jurisdiction of the Comt to entertain the suit But 
acts done by Government through its executive 
officers, not contrary to any existing right, according 
to the lajys administered by the Municipal Courts, 
although they may amount to grievances, would 
afford no cause oi action cognisable iby the Civil 
Courts. Him Lakshmi Bhayamma Gabit v, Pur- 
vis 2 Mad, 107 

163. Suit against officers of 

sea customs for act done without jurisdic- 
tion — Revenue, Matter concerning —53 Geo. III., 
c 155 , ss 99 and 100 — Mad Reg , IX of 1863 , 
s. 55. — Per Inhes and Kernah, JJ. (dissentients 
the Chief Justice), —The High Court of Madras 
has jurisdiction to try original suits against Revenue 
officers for acts ultra vires done in thepr official 
capacity. The provision of the Letters Patent of the 
late Supreme Court, whereby such suits were except- 
ed from the jurisdiction of the Supreme Court, Ras 
nqb been continued by the Letters Patent of the High 
Court so as to except such suits from the original 
jurisdiction of the High Court, but has been implied- 
ly repealed by those Letters Patent. Per Kerman, 
*71 — The said provision was repealed by 59 Geo. III., 
Cap, 155, sections 99 and 100, except as to land 
revenue.. Per Ikhrs, J., contra , Per The Chief 
Justice' and Inhes, The District Court of 
Ghmgleput continued down to the year 1876 to have - 
jurisdiction under Madras Regulation IX of 1803, 
section 55, in suits against customs officers at Mad- 
„ras. Collector of Sea Custohs v. Chithamba- 
ram .... I, L. R., X Mad, 89 
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*22. REVENUE — continued , 

164. Payment of bak in respect 

of majumdari watan. — Bombay Act VII of 1863, 
s. 82 . — The payment of a hak in respect of a majum- 
dari watan, though charged on villages, is not “a 
share of the revenues, thereof,” withm the meaning of 
section 32 of (Bombay) Act VII of 1863 and there- 
fore a suit to recover majumdam watans resumecL by 
Government is cognisable by the Civil Courts Gov- 
ernment or Bombay v, Damodhar Parmananl^as ' 

- [5 Bom., A. C., $02 

165. Land revenue.— Toddy spirit 

- — Bombay Revenue Jurisdiction Act, No . X of 1876, 
ss. 3, 4, 5. — Bombay Abhan Act , No V of 1878 , ss. 
24, 29, 54% and 67. — Land Revenue Code , Bombay Act 
No. Vof 1879, s.82.— Bom Regulation XXI of 1827, 
s 60 . — The plaintiff sued to recover from the defend- 
ant, a farmer of abkari duties on the manufacture of 
spirits, under section 60 of Bombay Regulation XXI 
of 1$17, a sum of money alleged to have been illegal- 
ly levied by him as tax or rent through the mamlatdar 
in respect of certain cocoanut trees tapped by the 
plaintiff m 1877-1878 and 1878-1879. Meld that 
the^ Civil Courts have jurisdiction to entertain such 
a suit. If the claim be 'held to be one in respect of 
land revenue, it falls within the exception contained 
in clause (c) of section 5 of Act X of 1876. If it is 
not, section 4 of the Act has no application. Per 
Bran wood, J . — The expression “land revenue” as 
used in Act X of 1876 does not include either the 
duties leviable, under Regulation XXI of 1827, on the 
manufacture of spirits, or the taxes on the tapping of 
toddy trees, the levy of which in certain districts was 
legalised by section 24 of the Bombay Abkari Act 
No, V of 1878. A farmer of duties on the manufac- 
ture of spirits is not authorised to levy a duty on any 
juice in trees, either under Regulation XXI of 1827, 
or Act X of 1876, or Bombay Act V of 1878. Juice 
m toddy-producmg trees is not spirit, which includes 
toddy m a fermented state only. Narayan Venktj 
Kalgutkar v . Sakharam Nagtj Kore&attmkar 

[L L. R., 9 Bom., 402 

168. — Suit to recover possession 

of land added to estate paying revenue 
directly to Government.—^, ct IX of 1847 , ss. 

6 and 9 . — No suit will lie in a" Civil Court to recover 
possession O of lands which have been added to an 
estate paying revenue directly to Government by the 
Revenue authorities after an inspection of maps 
undir section 6 of Act IX of 1847, although such 
lands have re-formed on an old site of land belonging 
to another. Dewan Ramjewan Singh v. Colled-* 
TOR OFtSHAHABAB 

[14 B. L. R., 221, note ; 18 W. R., 04 

Ram Jbwan Singh a. Collector of Shahabad 

[19 W. R„ 127 

23. REVENUE COURTS. 

' i t 

(a) Generally. 

167. — - Suits which cannot be 

brought in Revenue Court for want of 
jurisdiction.— — There is authority for 

II 


JURISDICTION OI* CIVIL COURT— 

continued . 

23. REVENUE COURTS — continued , 

{a) Generally — continued. 

Suits which cannot be brought in Rev- 
enue Court for want of jurisdiction— 

continued . 

hddmg that the Civil Courts may entertain suits 
which cannot he brought in the Revenue Court, 
although a portion of the claim is of a nature of 
which the exclusive cognisance is given to Revenue 
Courts. Oosman Khan t>. ?Chowdhry SHeoraj 
Singh . . . . . 5 N. W„ 42 

168. — - — — Claims,4o money in deposit 
with Collector. — Civil Procedure Code , 1859 , ss. 
<-23%, 242 — Section 237 of the Civil Procedure Code, 

1859, gave no authority to a Civil Court to dispose 
of claims to money in deposit with a Collector, nor 
did section 242 give such a Court authority to dispose 
of claims to money under attachment. In the 
MATTER OF BrOJONATH MlTTER 13 W. R., 301 

169. Suit containing items cog- 

nisable by Civil Court— Jurisdiction of ^Revenue 
Courts. — Act X of 1859, ss. 23, 24 . — In districts where i 
Act X of 1859 is still in force, the jurisdiction of the 
Civil Courts cannot be ousted, except m cases where the 
parties concerned and the matters in dispute come 
wholly and exclusively within the category of persons 
and subjects in respect* of which express jurisdiction 
is given to the RevenuS Courts. Where, therefore, a 
suit which contained some items of charges cognis- 
able by the Civil Court was instituted m such Court, 
— Meld , reversing the decisions of the Courts below, 
that such suit was propel ly so brought Kttmood 
Narain Bhoop v Purna Chuncer Roy 

[I* L. B ( , 4 Calc., 547 .3 0. L. R., 258 

(b) Partition. 

170. Sa — Suit to set aside partition. 

— Question of title .—' There is nothing in the law 
which makes the order of a Collector in a butwara 
proceeding final as regards questions of title. Oodoy 
Singh v. Paltjck Singh , . 16W. R„ 271 

171 . Suit for partition of land 

paying revenue. — Where the real object is to 
obtain a division of the lands of an estate paying re- 
venue to Government, the suit is not maintainable in 
a Civil Court, Doorga Kripa Roy v . Mohesh 
Chitndbr Roy . . . .15 W . R., 242 

172 . Suits for partition of es- 

tates paying revenue to Government.— Beng. 
Reg. XIX of 1814 , s. 3.— Apportionment of revenue. 
— Regulation XIX of 1814, section 3, which. requires 
that the partition of estates paying revenue to 'Gov- 
ernment should he executed under the supei vision of 
the Collector, apphes only where there is a revenue 
payable to Government, which must be apportioned 
when a division of the estate is made. JEt does not 
apply where in making a division of "the property it 
is unnecessary to apportion the revenue, it being aU 
, ready apportioned and payable by each of the owners 
of each of the parts oi the original estate. A suit 

' 
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continued 

REVENUE COURTS— continued. 

(b) Partition— continued. 

Suits for partition of estates paying rev- 
enue to Government— continued. 

for partition in such a case may be entertained by 
the Civil Court. Shama Soondueee Debia 
Puresh Narain Roy . . .20 W . R., 182 

t 

173 . Suit to set aside partition 

under, Beng. Reg. XIX of 1814, and for re- 
distribution of shares in estate.— The plaintiffs 
and defendants were owners of aa undivided estate. 
Besides their share as p^rt- owners, the plaintiffs held 
some of the estate as tenants and some as purchasers 
from some of their co-sharere in the estate. The whole t 
estate was partitioned under Regulation XIX of 1814, 
and on such partition the lands which the plaintiffs 
held as tenants and as purchasers were allotted to co- 
sharers other than those under whom the plaintiffs 
hold or from whom they purchased. In a suit by the 
plaintiffs for declaration of their title to those lands 
and for a re-distribution of the shares, — Meld that 
the Court had no jurisdiction to entertain a suit to 
''alter a partition effected by the Revenue authori- 
ties ShARAT ChUNDEE BUEMON V IIUEGOBINDO 

Burmon . , . I. L. R., 4 Calc., 510 

Radha Buxlubh Singh v Dheeaj Mahta- 
Chand . . 2 W. R„ Mis,, 51 

174. Suit by allottee at private 

partition to stay proceedings and have bis 
possession confirmed. — Butwara — Proceedings 
under Beng Beg, XIX of 1814, — Partition by private 
arrangement — An allottee under a private partition 
sued to stay subsequent proceedings brought under 
Regulation XIX of 1814 and to have his possession 
confirmed. The defendants objected to the suit being 
heard by the Civil Court, no pioceedmgs having first 
been instituted before the Revenue authorities. 

J Reid that the question whether the Collector would 
have brought the lands to partition, depended upon 
whether they were held <<r m common tenancy/" if 
they were not so held, the Collector would be only 
competent to make an assignment of the revenue in 
proportion to the several portions of the land held 
by the shareholders, and the Civil Court was entitled 
to adjudicate on the plaintiff’s claim to he in posses- 
sion <4 lands as comprising his share in the estate, 
and, on his succeeding in proving his claim, to declare 
that those lands belonged to his divided share. Joy- 
nath Roy v La ul Bahadur Singh 

[I. L. R., 8 Calc., 126 : 10 C. L. R., 146 

175. i Suit to establish shares 

after rejection of portions.— Where the Collector 
directs that a separate account should be opened with 
the cS- sharer of an estate on his application, and his 
share is found not to be such as he states it to be, 
the co-sharors are at liberty to bring a suit in the 
Civil Court to establish the extent of their shares, in 
the event of the Collector under the butwarra law 
rejecting tboir application for a division of their 
specific shares. Knipoo Thakook v . Bhugwut 

AXB i . 16 W. R., 9 


JURISDICTION OB* CIVIL COURT— 

continued . 

23. REVENUE COURTS — continued, 

(b) Partition — continued . 

170 , Suit for partition of lands 

■ excluded by Collector,— On partition ol a certain 
mehal, lands belonging thereto were excluded by the 
* Collector It being afterwards satisfactorily found 
that r such lands really belonged to the mehal and 
ought not to have been so excluded, it was held that 
- v a suit would lie m a Civil Court for partition of the 
h ex$uded lands on the basis of the former partition*. 
Sret\Misser v. Crowdy, 15 W. B , 243, distinguished. 
Keishno Kumab Baisak v, Bhim Laul Baisak 

[4 C.L. 1^,38 

177 , Suit for declaration of 

right to share. — There nothing m the butwarra 
law or in any other regulation to prevent the Civil 
Court from entertaining a suit for a declaration of 
the plaintiff's right to a larger share than that 
recorded in his name in the paper of partition. 
Spencer v, Puhul Chowdky. Spengbr v, Kadir 
Buksh , . 6B.L. R., 658: 15 W, R„ 471 

Bee Ahmeduxxa v. Ashruff HospiN 

[8 B. L. R., Ap., 73, note 

178, Suit for partition,— jfcmwe- 

paying estate, — Partition, — Civil Procedure Code 
( Act X of 1877), ss . 11, 265. — Where one of several 
co-sharers, owners of a piece of land defined by metes 
and bounds and forming part <9 a revenue-paying 
estate, brings a suit for partition, in which he docs 
not seek to have Ins joint liability for the whole of 
the Government revenue annulled, such suit is cog- 
nisable by the Civil Courts which have jurisdiction to 
determine the plaintiff's right to have his share 
divided £nd to make a decree accordingly. Chunder- 
nath Nundi v . Hue Naeain Deb 

[I. L, R„ 7 Calc,, 153 

179 , Suit to Have possession on 

private partition confirmed.— Declaration 
against jurisdiction of Revenue Court to partition . 
— * Specific Belief Act, 1877, s 42. — Certain proceed- 
ings having been instituted to obtain a butwarra of 
an estate, the plaintiff, who was one of the co-sharers 
in the estate, filed a suit against the others for a 
declaration that certain plots, which were comprised 
in the estate, and which he alleged had been allotted 
to him on a private partition, were not liable to parti- 
tion by the Revenue authorities. The plaintiff also 
prayed for confirmation of his possession, and tfiat 
certain orders made by the Collector m the butwarra 
proceedings might be set aside. The Collector was 
not a party to the suit The lower Court found that 
there had been a privatopartition, and, without tak- 
ing evidence as to the plots alleged to be field sepa- 
rately by the plaintiff, made a decree declaring that, 
by reason of the partition, the Collector had no juris- 
diction to proceed with the butwarra. J Held that 
jihe Court had no jurisdiction to set aside the orders 
of the Collector, and that the Court, not having deter- 
mined the specific property held exclusively under 
the partition by the plaintiff, the declaration in the 
decree was not warranted by section 42 of the Speci- 
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23. REVENUE COURTS— continued, 

(b) Partition— continued. 

Suit to have possession on private par- 
tition confirmed — continued, 

fic Belief Act I of 1877. Chttramun Singh v. 

. 11C. L. R. % 533 


Anoop Singh 
<► 

180. 


"" Suit by purchaser at re--' 
venue sale for possession of share. — Parti- 
tion suit —The purchaser* at a sale, under Act Ml of 
1859, section 54, of a share of an aymah estate, sued 
lor ppssessiomof the lands in the occupation of the 
sharer whose rights and interests he had purchased. 
The other sharers (also defendants in the suit) who 
had previous to the sale preferred an application 
tuider section 11 and made a separate account of 
their shares with the Collectoi, alleged that plaintiff 
was m possession of all that he could claim as pui- 
chaser. The lower Courts gave plaintiff a modified 
decfee from which some of the defendants appealed. 

that the suit was not a suit for partition and 
that the Civ£ Court had jurisdiction. Aptabood- 
X>EEN V, SsmsOODDEEN MULLICK 

' [is W. R., 461 

' 181. - Suit for injunction to re- 

strain partition. — A Civil Court cannot interfere 
by injunction to restrain a Collector's power of 
partition, but where, as between the several share- 
holder, the extent and nature of the share of each 
has been determined, the latter is bound to recognise 
such determination, and to give effect to it by carry- 
ing out the partition if the parties apply for it. 
Khoolttn v. Wooma Churn Singh „ 

[3 C. Ii. R., 453 

182. Suit to enforce partition.— 

Peng. Reg. VII of 1822.—, Act XIX of 1863 —An nn- 
perfect partition was made between P. and D , and 
assented to by them and accepted by the Deputy 
Collector. In the instrument in which the parties 
declared their assent, there were passages distinctly 
bearing on the possibility of inequality in the quan- 
tity of irrigated, lands m each lot. Some months 
after, D., complaining (not, however, alleging fraud) 
that an excess of good and irrigable lands had fallen 
to the lot* of P,, applied to the Deputy Collector to 
set aside or reopen the partition. P. objected and 
asserted that there was no such inequality. The 
Deputy ^Collector made enquiry and held it proved 
that the lands parcelled to each were of unequal 
value, and, because P. persisted in denying this, 
ordered »an interchange of lots, imputing fraud to P, 
but not making any enquiry whether or not D, had 
been induced by fraud to assent to the partition It 
was held that the Deputy Collector had no power to 
order an interchange of lots, and that the Civil 
Courts had jurisdiction to entertain a suit by P. to 
restore him to the possession of the land which fell" 
to him on the partition made and assented to by the 
parties, and completed by the order of the Deputy 
Collector accepting it. Desbaj v. Dhuni 

[7 N. W., 9 


JURISDICTION OS 1 CIVIL C6URT— 

continued 

23. REVENUE COURTS — continued , 

(h) Partition — continued. 

183. Suit for extra land after 

partition by Revenue authorities.— Act XIX 
of 1863 , 5 53 — JST - TV. P. Land Revenue Act (XIX of 
1873, s 135 -—A partition was ai ranged hy arbitra- 
tors, and carried into effect by an Ameen who marked 
out *the houndaiies of the pattis into which the 
mauza was-fdivided, and was accepted on the 20th of 
April 1871 by the parties concerned , and was sanc- 
tioned by the Commissioner In November 1872, 
one of the ^parties complai^pd that, according to a 
gashwara (map) filed by the Ameen on the 9th of 
Jjjne 1871, he was entitled to more abadi land than 
he had got The 'revenue authorities, considering 
that he had accepted the partition and that it had 
been confirmed, refused to entertain his complaint. 
He accordingly sued m the Civil Court with a view 
to obtain the extra land to which he asserted himself 
entitled. It was held that section 53, Act XIX of 
1863, would have precluded the ^uit, and it was 
equally barred by the spirit, if not hy the letter, of 
section 135, Act XIX of 1873. Fida Hossein v* 
Gholam Jilani . . . 7N. W.,346 

184. Suit to set aside erroneous 

settlement by Collector.— A Civil Court may 
set aside a settlement 1 of land erroneously made by 
the Collector as forming part of a resumed mehal, if 
the land has not actually been lesumed Abboo 
Bibee v. Collector of Backergunge 

[1 W. R., 255 

185. Suit asi( q e order 

under Act XIX of 1863. — An order passed in the 
course of a partition under Act XIX of 1863 is open 
to i evision undei section 53 of that Act, but is not 
liable to be contested in a Civil suit, Ishree Dyal 
v Banyadee, Jewaree . . . 4 N. W., 7 

186. Suit by parties declared 

out of possession by Revenue Court for es- 
tablishment of their rights.— Act XIX of 
1863 > 55 . 8 , 9, 10 , 11. — Two of the paities in an ap- * 
plication, under Act XIX of 1863, for the partition of 

a joint undivided estate, were found to be out of pos- 
session Held, there was nothing m section 8, 9, 10, 
or 11 to prevent parties, who have been declared out 
of possession by the Collector, from suing in a Civil 
Court to obtain possession by establishment of then- 
right of property in an estate, nor was there anything 
m* those sections which empowered a Collector to 
determine questions of title. He was only authorised 
to declare the nature and extent of the interest m 
actual possession of the parties. Luchman Saidho 

[4 N. Wj? 169 

187. Suit to set aside order of 

Settlement Officer as to proportion of pro- 
fits.— Peng. Reg VII of 1822, s. 10, cl. 1. — The 
plaintiffs, biswadars, sued *to set *Usi<?e the order 
of a settlement officer, which determined the pro- 
portion m which the profits arising out of the limita- 
tion of the Government demand should be divided 
between them and the talookdar. Meld that, it being 

4f Z 2 
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JURISDICTION OF CIVIX. COURT- 

continued. 

23. REVENUE COURTS-confcwed. 


JURISDICTION OR CIVIL COURT- 

continued, 

23. REVENUE COURTS -continued. 


(b) Partition— continued. 

Suit to set aside order of Settlement 
Officer as to proportion of profits— 

continued, 

under clause 1, section 10, Regulation VII of 1822, 
the function of the Governor General in Council to 
determine such proportion, the suit was not cognis- r- 
able by a Civil Courts Jogul Kisho^e v. Ram- 
pertab Singh . . . 4 N. W., 129 

<r 

188. Si^it in Civil Court for 

ejectment. — Refusal of tenant to accept settlement 
after enhancement , under Beng , Beg , VII of 1822 ^s, n 
14 , of rent of lands in a town , — Where the Collector 
has issued due notice of enhancement under section 
14 of Regulation VII of 1822, of the jumma of lands, 
situate in a town and subject to that Regulation, and 
on failure by the tenant to accept a settlement at the 
revised rate, an action in ejectment has been brought, 
the Civil Court dm no power to consider whether 
the new ?*ate of assessment is reasonable or in any 
r way to interfere with the amount of the revised 
jumma as fixed by the Collector Ram Chunder 
Bera«? Government . . 6 C. L, R., 365 

189. Sait to alter settlement. — 

Beng, Beg, VII of 1822 , s Id, — Lakhirajdars whose 
lands have been resumed have" the right, under sec- 
tion 15, Regulation VII of 1822 (if not barred by 
limitation), to bring a civil suit to revise, annul, or 
alter a settlement made by the Collector, not only as 
against those who claimed the settlement before the 
Revenue authorities, but against all who have claims. 
Bishorqop Hazrah v. Dumonotee Debia 

[15 TO. R., 537 


(c) Orders op Revenue Courts. 


190. Suit to reverse order of 

Revenue Court. — Parties suing to reverse an 
order of the Revenue Courts may do so in the Civil 
Courts. Nanku Roy v . Mahabir Prasad 

[3 B. L. R., Ap., 35: 11 W. R., 405 

Contra , Hassan Allee v. Buddekooddeen 

[1 TO. R., 141 

Mahomed Fazul v Oomakant Sein 

[1 W. R., 159 

191 • ; Suit to set aside proceed- 

ing of Collector in execution.— A Civil Court 
cannot set aside the proceeding of a Collector in 
execution of a decree of his own Court. IUj" Ki- 
SHORE Mulbicsc v, Brindabun Chunder Poddar 
* [15 TO. R., U9 


Snit under Bengal Act 
VIII of 1865, s» 13 .*— Appeal to Collector 
An appeal to the Collector was not necessary as a con? 
dition precedent to a suit in the Civil Court under 
section 13, Bengal Act VIII of 1865. Nugendro 
CHtfNDER GHOSH V , MUSRUPJ- BlBEE 

[15 TO. a, 17 


(c) Orders op Revenue Courts— continued, 

193 , Suit to question award of 

Collector under Act I of 1847.— Boundaries.— 
An award of the Collector under Act I of 1847 m 
respect of boundaries was not final, even though undis- 
turbed on appeal, nor was he competent to do more 
than demarcate by visible and tangible marks the 
boundaries between estates and fields. His award, 
th&ffore, was liable to be questioned by a suit in the 
Civu^Court. Ram Jbwun Singh v, Radha Pershad 
Singh . . . . . 16 TO. B^109 

194 , — — Suit to compel purchaser 

at sale for arrears of rent to furnish secu- 
rity. — Beng, Beg, VIII of 1819, as, 5 and 7,~~ 

A zemindar cannot bring a suit in the Civil Court 
to compel the purchaser of a putni in his estate 
sold by auction for arrears of rent to furnish secu- 
rity for the amount of half the yearly jumma. “ If 
the purchaser of the putni is not willing to give 
security for the payment of his rent, $ie zemindar's 
remedy is, under Kegulation VIII of 1819, sections 
5 and 7, to appoint his own sezawal, or collector, 
and deduct his own rents from the collections before 
handing over the surplus to the putnidar, whoj 
moreover, is declared by section 7 to take all the risk 
of the attachment. This remedy of the zemindar is 
not affected by the grant by lum of a dur-putni to 
a third party. Joy Kishbn Mookerjee v, Jankee- 
nath Mookerje . . . 17 W, R., 470 

195 , Order of Collector under 

s. 11, Act XI of 1859, Power of Civil Court 
to interfere with.— Queers , — Whether the Civil 
Court can interfere with a Collector's order, under 
section 11, Act XI of 1859, opening a separate 
account with the recorded sharer of a joint estate. 
Shueupoonissa Bebeb v, Hushmut Adi 

[9 TO, R, 633 

190 , Suit to set aside order 

of Collector.— Act XI of 1859, s . II.— The plaintiff 
and A. and B. were joint owners of an estate paying 
revenue to Government. The names of A. and B, 
were alone recorded in the rent-roll of the Collector. 
A, and B, alienated certain specific portions of the 
lands of the estate to their wives, and applied to 
the Collector, under section 11 of^Act XI of 1859, 
to open a separate account for payment of the pro- 
portionate share of the revenue payable in respect of 
the lands so alienated. The plaintiff objected to 
such separation, on the ground that the lands had t 
never been divided, hut always held ijmali, and that 
A and B. claimed a larger share than they owned ; 
but his objection was rejected by the Collector on 
the ground that he was not a recorded proprietor, 
and the application of A, and B, was granted. The 
''plaintiff now sued in the Civil Court for a declara- 
tion of the extent of his share in the joint estate, 
and to have the order of the Collector set aside. 
Held that the Civil Court had jurisdiction to enter- 
tain such a suit, and that it was not necessary to 
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23 REVENUE COURTS —continued. 

(c) Orders of Revenue Courts — continued 

Suit to set aside order of Collector — con - 

turned. 

make the Collector a party. Hargobind Das v. 
Baroda Prasad Das . . 6 B. L. R^ 814 

[15 W. R., 112 

„ Mad an Mohun Mazumdae v Baistab Chandra^ 

Mandal Purna ^ Chandra Gangull* v. 

Madan Mohan Mazumdar 

[6 B. L R., 617, note : 13 W. R., 67 

<■* ’ 

197 . Suit to set aside order of 

Revenue Court under Act XIX of 1863 

— A suit in the Civil Couit did not lie to set aside 
the decision passed by the Revenue authorities m 
the exercise of the power vested m them by section 
8, Act XIX of 1863. However irregular the pio- 
ceedmgs be, and not m conformity to the provisions 
of "that section, the proper course for the party 
aggrieved was by appeal m the manner prescubed by 
the Act. Buchta v. Gunga . 3 Agra, 161 

, 193 . Interference with decrees 

of Revenue Court. - Fraud —Proceedings held 
tiy the Revenue Courts m execution of their own 
decrees are final, and cannot he interfered with by 
the Civil Courts, unless on some special ground, like 
that of fiaud Bhoojunga Thakoor v Luchmee 
Narain Sahee . , . . 9 W. R., 80 

199 . Suit to set aside decree 

for fraud. — Act X of 1859 , s. 23 — The provisions 
of section 28, Act X of 1859, are no bar to the insti- 
tution in the Civil Court of a suit by a ryot? farmer, 
or tenant for maintenance of possession, nor to a 
suit to set aside a decree of a Revenue Court on the 
gfound that it had been obtained by fraud Ram- 
sewak Chowdhuree v. Nackchedee Singh 

[3 Agra, 357 
S. C. Agra, P. B., Ed. 1874, 180 

200. — Suit to set aside 

decree on habuhat alleged to be false. — Failure 
to show fraud — Plaintiff had executed a kistbundi 
for arrears of rent decreed against him by a Revenue 
Court He then sued to set aside the deciee and 
kistbundi on the ground that the decree had been 
based on a fraudulent and fictitious kabuhat. The 
suit, though dismissed m the first Court, was decreed 
on appeal Held, on special appeal, there being no 
evidence of the fraud on the record of the case, that 
the pontiff was not entitled to a decree Murriam 
Bibee^. Mahomed Jamal . 12 W. R., 380 

20L Suit to set aside order of 

Collector refusing to sell for arrears of rent. 
—A suit will not he m the Civil Court against an 
order of a Collector refusing to hold a sale of a ten- 
ure for an ears of rent. Rot Hueeekishen 0 * 
Nursing Narain . . 6 W. R., Act X, 63 

* 202. Suit to set aside order of 

Collector for registration of names — A suit 
will not lie m the Civil Court to set aside an order 


JURISDICTION OP CIVIL COURT— 

continued. 

23. REVENUE COURTS — continued. 

(c) Orders of Revenue Courts— continued. 

Suit to set aside order of Collector for 
registration of names— continued. 

by a Collectoi, made under section 27, Act X of 
1859, for the registiation of the names of the defend- 
ants as shikmi talookdars m the plaintiff’s senshta 
Mahomed £Toor Buksh v. Mohun Chunder Pod- 
dar . . . . • 6 W. R., Act X, 67 

203. — 2 — Suit to establish claim to 

tenure not requiring registration — Transfer 
of tenure not requiring registration in zemmdari 
serishta — Suit to establish claim to tenure — The sub- 
letting of a tenui e does not necessarily make a ryot a 
middleman A lyot who holds land under" cultivation 
by himself, or by others taking under him, is not a 
middleman His holding, therefoie, was not one the 
transfer of which required registration under section 
27, Act X of 1859, and a suit ^ ill lie m the Civil 
Couit m such a case by an unsuccessful claimant un- 
der section 106 of that Act, Karoo LaliTThakoo$ 
t>. Luchmeeput Doogur . . 7 W. R., 15 

204. Suits to reverse summary 

awards for rent — Question of title — In a suit 
hi ought byiyots to reverse summary awards for rent, 
the Court, instead of deciding the question of title be- 
tween the co- defendants, should merely determine to 
whom the plaintiffs have paid rent m past years, 
and their liability for the present year, m accordance 
with their past payments and the possession of 
the property evidenced thereby, leaving the contend- 
ing co-shareis to settle the question of title m 
a separate suit hi ought for that purpose. Muddoo- 
soodun Achabj v Kishore Hazrah 

[W. R., P. B., 36 

205. Suit to set aside order 

of Revenue Court directing ejectment. — 
Cause of action — Res judicata. — A Revenue Court 
having ordered a tenant to he ejected under section 10 
of the Rent Recovery Act, on the ground that he had 
refused to accept a pottah as directed by the Court, 
the tenant brought a suit in the Civil Court to 
set aside the order of the Revenue Court Held 
that the suit would not he Ragaya v. Rajagopal 

[I. It. R., 9 MSd., 39 

206. Suit for money paid as 

rent. — Rent paid twice — The plaintiff sued to 
recover money which she had paid as rent to the ze- 
mmdai, under a decree of the Revenue Court, softer 
she had already paid her rent to his gomastah Held 
that the suit was not cognisable by the Crol Court. 
Saudamini Dasi v . Thakomani Debi 

[3 B. L. R„ Ap., 114 

207. Suit after decision of Re- 

venue Court under Act X of 1859, s. 77. — 

Question of title — After a decision by a Revenue 
Court under section 77, Act X of 1859, a Civil Court 
might determine the legal title to the rent, and, when 
determining such title, 'the Civil Court might also de- 
termine whether any rent which may have been lost 
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continued* 

23. REVENUE COURTS — continued 

(c) Orders or Revenue Courts— continued* 

Suit after decision of Revenue Court 
under Act X of 1859, s. 77— con tinned . 

to a party by the decision of the Revenue Court might 
not be recouped to him Keeaet Hossein v Shum- 
share Ali . . . .13 "W. R., 458 

208. x Enquiry into legality of pro- 

ceedings of Collector. — Beng Act VII of 1868 . — 

, Certificate under s. 18. — In a suit lor arrears of rent 
it appeared that the planCfciff claimed under a pottah 
granted by the owner of land after a certificate 
had been issued against him out of a Collector’s office 
under Bengal Act VII of 1868. The defendants had 
purchased the land in question at a sale held under 
the Act. The plaintiff alleged that the certificate 
had not been served, and that no notice before 
the certificate was issued was served upon the 
grantor as requirgdcby section 18 of the Act • and 
he contended that as the Collector’s proceedings were 
irregular; the pottah was valid. The District Judge 
held that the Civil Court had no power to enquire into 
the Collector’s proceedings, and must, as nothing ap- 
peared to the contrary, assume that they were 
regular, and dismissed ■» the suit. Held that the 
Judge was bound to examine "the proceedings of the 
Collector to see that they were legal and regular so 
as to constitute a legal bar to the grant of the pottah, 
and that the Judge was not at liberty to make any 
presumption in favour of their legality or correct- 
ness, Hem: Lgtta v . Sreedjeione Borooa 

<• [I. It. R., 3 Calc., 771 

209. * Suit for execution of de- 

cree m summary Sint for rent.— A regular suit 
to enforce a deciee obtained in a summary suit 
for rent, which the Revenue Court h^s refused to 
execute upon the ground that it has been satisfied 
cannot he maintained m the Civil Court (Steer, J.> 
dissenting). Ananda Mayi Dasi v. Patit Pabuni 

„Dasi 

[B. X,. R., Sup. YoU IB: W. R., F. B„ 118 

210. Suit to enforce decree of 

Revenue Court. — As a general rule, a suit cannot 
be brought m a Civil Court to enforce a decree 
of a Revenue Court under Act X of 1869. Such de- 
crees can be enf oi ced only by execution, and the limit- 
ation for proceedings to execute them was defined 
by Act X itself. Aghore Chunder Mookerjee a, 
Wooma Soonderee Dabea . . 7 W. R., 218 

Odkesh Coomae Singh Ram Gobind Singh 

[9 W. R t , 145 

211. Suit for amount due under 

decree in rent suit— J. K. D. instituted a suit 
before a Deputy Collector, under Act X of 1859, 
against A* If. R t> for money due from the defendant 
as his gomastah. The parties, before judgment, filed w 
a petition of compromise, according to which it was 
agreed that the amount admitted by L. JV. R. to be 
due (R325) should be paid by instalments, and it was 
stipulated that, on failure to pay any instalment, “ the 


JURISDICTION OF CIVIL COURT- 

continued. 

23. REVENUE COURTS —continued. 

(c) Orders or Revenue Courts— continued. 

Suit for amount due under decree in 
rent suit — continued. *■ 

whole debt will be realised at once, and I (L. N. JR.) 
shall charged interest at half per cent, per mQn&h 
. . . . ... and it is prayed that the case 

**be disposed of according to the above terms 99 The 
Deputy Collector decreed — <f Let the case be disposed 
of m^ccoi dance with the terms of the compromise.” 
*h K JO. assigned his mteiest under that decree 
to R. M D. L. N. R. failed to pay £n instalment 
R. M. D. then applied to the Deputy Collector to exe- 
cute the decree for the whole amount with interest, 
but his apphcation was refused. Thereupon, R. M. JO, 
brought an action in the Civil Court against L. W. R. 
for the amount due with interest. Held> the suit would 
not lie in the Civil Court to recover the amount due 
under the Act X decree. The parties to the com- 
promise contemplated that the whole amount and in- 
terest should be realised only by process of execution 
to be issued out of the Revenue Court, which was to 
be delayed till a failure to pay an instalment had 
taken place. On the refusal of the Deputy Collector 
to issue execution for the amount of tho debt, the„ 
plaintiff should have appealed to tho Commissioner, 
Ram: Mohan Das v. Lakhi Narayan Roy 

[4 B. L, R„ A. C., 207 

S. C. Luckhee Narain Roy v. Ram Moiiun 
Doss 13W.R., 151 

212. Suit to set aside sale by 

order of Collector. — A Civil Court had no juris- 
diction to© entertain a suit to set aside a sale by order 
of a Collector, under Act X of 1859, in execution of 
a decree for arrears of rent due on the tenure oi which 
the sale was made, Haranund Dutt v. Ram Dhun 
Sein . . . W. R., 1864, Act X, 122 

213. — Suit to set aside sale for 

arrears of revenue .— Act XI of 1859 , s, 33 — 
Plaintiff not having appealed to tho Revenue Com- 
missioner against the sale of his estate for arrears of 
Government revenue, the Civil Court was not compe- 
tent, under section 33, Act XI of 1859, to entertain a 
suit for the annulment of the sale, Mohun Dale 
Tagore v . Collector or Tirhoot . 1 W>R,, 356 

214. Suit by under-tenant to 

recover tenure sold for arrears of rent,— Set 
X of 1859, s. 106 . — An under-tenant might sue in the 
Civil Couit to recover his under- tenure sold by his 
zemindar for arrears of rent, although he dfd not 
previously intervene in tho Collector’s Court, under 
section 106, Act X of 1859, Mooktoxashhe Das- 
sia v. Brojtunder Coomar Roy 

[3 W, R., Act X, 156 

*215. Suit to set aside rent de- 

cree after failure to appeal against it.— Where 
the Deputy Collector refused plaintiff’s apphcation to 
r set aside a rent decree as passed against him upon a 
confession of judgment fraudulently filed by other 
parties, and the value of the suit being beneath 
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23 REVENUE COURTS —continued 
( c ) Orbers oe Revenue Courts — continued 

Suit to set aside rent decree after failure 
to appeal against it —continued 

R100, the plaintiff might have appealed to the Col- 
3®teior under section 14, Bengal Act VI of 1862,— 
Held that, having failed to do so, he had no right to 
.bring a suit for the purpose m the Civil Court Raj^ 
Kishen Mookeejee v, Mobhoo Soobun Munl&e 
’ [17 W. E5 413 

2 t6. Suit to recover land sold 

in execution of decree for rent.— A suit lay 
m the Civil Court for the recoveiy of land fiaudu- 
lently sold m execution of a decree for rent, under 
Act X of 1859, against a paity not m possession 
without suing specifically to set aside the sale Noor 
Buksh u. Mean Jan . 0 W. R. 9 Act X, 60 

217. Suit to set aside sale of 

under-tenure.— X of 1859, s 108 —The owner 
of an under-tenure might sue m the Civil Court fora 
declaration that the sale of his under-tenure under 
Act X of 1859 was illegal and void under section 108 

-of that Act, and that he was entitled to possession of 
the land m suit notwithstanding such illegal sale 
Shuroor Chunbeb Bhuttacrarjee v Kashee- 
shureb Dossia . , 6W. R., Act X, 55 

218 . , Suit to set aside Revenue 

sale on account of fraud.— An ex-$arte deciee 
for an an ear of rent having been passed by a Revenue 
Court against certain tenants, and then land having 
been put up foi sale in execution and bought by the 
decree-holders, the tenants brought a civil suit to get 
rid of the sale as well as of the deciee The lowci 
Courts, finding that the whole of the proceedings had 
been conducted without the knowledge of the plaintiffs 
and that a fraud had been intended, gave them a decree 
setting aside the sale, and affirming plaintiffs' title m 
the disputed land. Held, m special appeal, that as 
the parties came up on a ground of equity, the High 
Court could interfere without prejudice to the juns- 
diction of the Revenue Courts Accoidmgly, on the 
principle that the defendants should not he allowed 
to take ^vantage of their own fraud, it was decreed 
(the purchase-money being still m deposit m the 
Collectorate) that the defendants should re- convey 
tbs property to^fche plaintiffs. Shibo Soonbueee 
Dgssee i7» Panchoweeb Chunbea 9 

[14 W. R., 153 

219. - — — An action lies m 

the Civil Court to set aside a purchase fraudulently 
made at a sale in execution of a decree of a Revenue 
Court which has been obtained by fraud Nilmani 
Burniok v. Pubbo Lochan Chuokerbutty 

[B. L. R„ Sup. Vol., 379 : 5 W. R., Act X, 2 Q 

Aghoee Ball Shamunt v, Gyananunb Roy 

[6 W. R., Act X, II 

Buckeanb v. Ashoo Chowbheain 

[9 W. R. 9 326 


JURISDICTION OP CIVIL COURT- 

co/iti?iued . 

23. REVENUE COURTS — continued 

(c) Orders or Revenue Courts — conUaued 

Suit to set aside Revenue sale on account 
of fraud — continued 

* Brojendro Coomae Chowbhry v Ram Coomar 

Holdar ' . , . 13 W. R., 32 

Been Dyal Singh v Danee Roy 

* a [13 W. R. 9 185 

220. — Suit to set aside sale of 

under-te^iure under Act X of 1859. — Fraud 
— The jpui chaser of an undA -tenure might sue m the 
Civil Couit to set aside a sale of the under-tenuie in 

" execution of a decree foi aneais of lent undet Act X 
of 1859, on the ground that such deciee was obtained 
by fraud subsequently to his purchase. Gunga 
D oss Dutt v Ramnarain Grose 

[B L. R , Sup Vol. 9 625 
2 Ind. Jur. 9 N. S., Ill 7 W. R., 183 

SOUDAMINEE DOSSEE V BhOLA^ATH SHAHA 

[9 W.R 9 363 

221. Suit to set aside sale in 

execution of decree — Act X of 1859, s 105 — 
Fraud — The Civil Couit had junsdiction to entei tarn 
a suit instituted by A tq set Aside a sale of his tenure 
under section 105 of Act X of 1859, on the ground 
that the sale was helcbundei a deciee obtained fiaudu- 
lently against B , who was not the leal owner 
Ramsundar Poramanick v Prasanna Kumar 
Bose 

[B. L. R., Sup. Vol., 382 5 W . R. s Act X 9 22 
* 

222. Suit to set aside sale for 

arrears of rent — Act X of 1859, s 105 — 
Fiaud — A Civil Court had jurisdiction to entertain a 
suit by a tenant to recover possession of a tenure Horn 
an auction-pwchaser at a sale for aj rears of lent 
under section 105 of A.ct X of 1859, although there is 
no allegation of fiaud, the tenant not having been a 
party to the deciee foi aneais of lent Mean Jan 
Munshi v Kubeunamayi Debi 8 B. L. R. 9 1 

223. Suit to set aside sale by 

order of Revenue Court.— Fraud —A sale by 
order of a Revenue Court can be set aside by a 
decree of the Civil Couit, even if held directly under 
Act XI of 1859 In this case the sale had taken 
place under section 110 of Act X of 1859 Joybooega 
Debia GorAE Chunbeb Banerjee 

* [9 W. R. 9 538 

224. Suit to set aside illegal 

sale by Collector, — In a suit to set aside a sale by 
a Collectoi undei Act X of 1859, on the allegations 
that, at the time of the sale, a warrant of execution 
previously obtained against the moveable pioperty of 
the judgment-debtor still remained m foice, and that 
the deposit on the purchase-money v^as not paid 
until fourteen days had elapsed, it was held that such 
allegations, if proved, would amount to illegalities, 
and that a suit to declare such a sale null and void 
would lie m the Civil TCourt. Adi Buksh Shah 
Nubee Buksh . . . . 0W.H., 600 
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continued . 

23. REVENUE COURTS— cosWmeedL 
(, c ) Orders op Revenue Courts— continued. 

225, Suit by judgment-debtor to 

set aside sale by Revenue Court.— -The Civil 
Court has jurisdiction to entertain a suit by a judg- 
ment-debtor under a decree of the Revenue Court fo# 
confirmation of his right m immoveable property 
sold by his execution-creditor under an older o£*the 
Revenue Court for the sale of the rights and benefits 
of the judgment-debtor^n the suit in which the order 
was made, and for a declaration that the sale was void. 
Chandrakant Bhattachabji v/Jadurati Chat- 
terji . 1B.L.R., A.C.,177:10W.R.,224 

226 . Suit to set aside Collector's 

sale and recover property.— Costs of partition, 
— Order of Collector for payment of proportionate 
share of costs by co-sharers, — Suit to set aside sale . 
—The Civil Court decreed partition (hutwarra) of an 
estate m a suit brought by some of the co- sharers m 
the estate, and ordered the plaintiffs to pay the costs 
of the partition. '-Tne Collector, however, called upon 
the defendants, the other co-sharers, to pay a portion 
bf the fees to the Ameen who effected the partition, 
namely, in proportion to the shares allotted to them 
by tbe decree: and in default of payment of the 
whole of such portion he sold the defendants* shares 
in the estate. Held that the Collector acted ultra 
vires* and a suit was maintainable in a Civil Court to 
set aside the sale and for recovery of the property. 
Baij Nath Sahu v, Lalla Sital Prasad 

£2 B. L. R., F. B. 5 1 : 10 W. R., F. B., 66 

227. Suit to set aside sale when 

made without arrears of revenue being 
due. — Sanction of Commissioner . — A suit to set 
aside a sale under Act XI of 1859, on the ground 
that no arrear of revenue was due, may be brought 
m the Civil Court without previous appeal to the 
Commissioner. Tkakur Churn Rct£-u. Collector 
or 24-Pbrounnahs , . . 13 W. R., 336 

228. Suit to question regu- 

larity of sale m execution under Collector’s 
order. — When a sale had taken place by order of the 
Collector m execution of a decree under Act X of 
1859, a civil suit lay for the purpose of questioning the 
regularity and propriety of the proceeding Where 
circumstances indicate not merely irregularity, but 
irregularity brought about by the contrivance of 
the decree-holder, the Civil Court has jurisdiction 
to set the sale aside, and is right m doing so, 
Tekart Bhao Narain Deo v. Court op Wards 

[15 W. R., 59 

dissenting from Ruttun Monee Bossia v . Kalee- 
kissen Chuokerbutty . *W*. R„ F. B., 147 

229. Suit by person injured by 

sale of non-transferable tenure in exe- 
cution of decree of Revenue Court.— Where 
a tenure has been sold in execution of a decree by a 
Revenue Court, *a third person, not a party to the* 
suit in that Court, alleging that the tenure was not 
transferable, and seeking to have his right to posses- 
sion vindicated against the pfetended transferee, is 


JURISDICTION OF CIVIL COURT— 

continued. 

23. REVENUE COURTS — continred, 

(c) Orders op Revenue Courts— continued. 

Suit by person injured by sale of non- 
transferable tenure in execution of de- 
cree of Revenue Court— continued. ** 

entitled to complain in the Civil Court, and to ask 
protertion against the probable injurious consequent 
to himself of the Collector’s decree Joykishen 
^Mookerjee o. Hureehur Mookerjee 

% R [9 W. R., 286 

r 23&, Suit to set aside sale on 

ground other than fraud.— Act X efl876 , s 4 — 
Sale for arrears of revenue , Suit to set aside.— Sec- 
tion 4, clause (c) of Act X of 1876 excepts from the 
jurisdiction of the Civil Courts claims to sot aside, on 
account of irregularity, mistake, or any other ground 
except fraud, sales for arrears of land revenue. 
Quare , — Whether the exception of fraud in the above 
enactment is confined to fraud on the part of officers 
conducting sales for arrears of land revenue. Bad* 
KRISHNA VASUDBV V, MADHAVRAV NARAYAN 

[I. L, R„c5 Bom„ 73 

24. SANABS. 

231. Suit to cancel or set aside* 

sanad as granted by mistake.— Summary 
settlement , — Sanad.— Revocation of sanad,— Q-araS. 
— Wanta . — Mazmun Narva.— Bhagdari. — Where a 
sanad by way of summary settlement of land reve- 
nue has been gianted by Government under Bombay 
Act VII of 1863, Government cannot reform or set 
it aside without the assent of all parties interested 
therein, To do so would be an assumption, by Gov- 
ernments of the function of a Civil Court. A Civil 
Court cannot, on the ground that Government has, 
by mistake, granted such a sanad to a person not 
the owner of the land, reform or set aside the sanad. 
Section 7 of Bombay Act Yll of 1863 renders the 
quit-rent, fixed by the sanad, binding alike on 
Government and on the rightful owner of the land, 
but the latter may recover the land from the grantee 
of the sanad subject to the quit-rent fixed by the 
sanad, and payable to Government ; and such grantee 
will be declared to have taken the sanad as a trustee 
for the rightful owner. Quare*— Whether a Civil 
Court can give relief, either by reforming or cancel- 
ling such sanads, against mistakes other tffan those 
relating to ownership which may be found to exist m 
the sanads. Bolsang- Bhavsang Collector #p 
Kaira . . . . I. L. R., 4 Born., 467 

25, SERVICES, PERFORMANCE 0^ 

232. Suit to enforce services 

by barbers,— Cause of action — A suit cannot be 
maintained m the Civil Courts to enforce the per- 
formance of certain services by barbers. Rajkisto 
Majee v, Nobabb Seal , , IV. R., 351 

26. SOCIETIES, 

„ 233. Suit to enforce admission. 

as member of a society,— A suit will not lie 
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<■26. SOCIETIES— continued. 

Suit to enforce admission as member of 
a society — continued 

to force the defendants to admit the plaintiff into 
their Society, Radhoo Nissee v R,am Junoo 
Nissee 2 Hay, 83 

^5284. S m t for declaration of 

right to be member of a society .— Exclusion f 
from somaj — Beng . Reg III of 1793, s 8 — In a suit * 
for a decree declaratory of the right of a person tp^lie 
membership of a soma] (society), upon the allegation 
that jibe other^merabers have excluded him fioin the 
soma ], — Held that as such exclusion neither deprived 
him of caste, nor affected any light of property, it is 
not cognisable by the Civil Court The members of 
a society are the sole ]udges whether a particular 
person is entitled to continue as a member or not. 
Section 8, Regulation III of 1793, commented on. 
Sudhaeam Patau v Sudharam 

* [3 B. L. R., A. C. 3 91 : 11 W. R., 457 

235 . Suit on account of exclu- 

sion from mvitation to dinners.— Civil Courts 
cannot compel Hindus, against their will, to ask 
other Hindus to their houses or their entertainments. 

* Jox Chunder Sirdar v. Ramchuen 

[6 W. R.j 323 

27. SOVEREIGN PRINCES. 

23 6. Suit against independent 

Sovereign Prince. — Personal privilege . — Thakur 
of Pahtana . — An independent so\ereign prince is 
privileged from suit m the Couits of British India. 
The Thakur of Palitana is an independent sovereign 
prince. Ladkuvaebhai v . Saesang-ji *Pratab- 
sangji . * . .7 Bom., O. C., 150 

237. Suit against ex-King of 

Oudh. — Act VIII of 1862 , $. 4— Section 4, Act 
VIII of 1862, did not prevent the Civil Corn ts from 
entertaining a suit against the ex- King of Oudh 
without the consent of the Government In the 
MATTER OB THE PETITION OP BEGUM BlBEE 

[7 W. R., 168 

233 . Suit against Tipperah 

Rajah.. — Sovereign Prince — Zemmdari in British 
territory — The Succession to the Ra] of Tipperah be- 
ing of itself beyond the jurisdiction of British Civil 
Courts, it woul£ be out of their power, m a suit re- 
lating solely to the title of the Rajah to a zenofindan 
m British territory, to go into the question of the 
Raja¥s title to the Raj The Rajah being a foieign 
power, the Courts would accept the title to the Raj of 
the person recognised as Rajah by the Butish Gov- 
ernment. But where a zemmdari lying within Bri- 
tish territory, and not shown to he an appanage of the 
Raj, formed the subject of a suit, Reid — that, since 
the right to the Raj had, by a long course of litiga- 
tion, been made by the parties themselves to depend, 
as it were, upon the right to this zemmdari, the Civil 
Courts had jurisdiction to deal with the title to the 
latter; and that the law applicable to the suit would'" 
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27. SOVEREIGN PRINCES — continued. 

Suit against Tipperah Rajah— continued. 

he the Hindu law modified by the Kulacliar or local 
custom regulating succession and inheritance m the 
Tipperah family The recognition of the Rajah by 
the British Government is less a mattei of right than 
one of discretion, his position being that of a petty 
Raj^Ji of a hill district, rather than that of a sove- 
leign power Reid in concurrence with the first 
Com t, upon^i consideration of Ahe whole evidence and 
the conduct of the late Rajah, as well as that of the 
plaintiff aijd the* Ranis of the late Rajah, that 
though the legitimacy of the^plamtiff had been satis- 
factorily established, and it was shown that his 
* mother had been mamed to the late Rajah m the 
shantigi lhita form, yet it was clear that defendant 
had been created Jubaraj by the late Rajah, and the 
plaintiff's claim must accordingly be dismissed with 
costs Rajkumab Nobodip Chundro Deb Bur- 
mun v . Bib Chundra Manikya Bahadooe 

[25 W. R., 404 

239. Zemindar i m 

British territory . — Civil Procedure Code , 1877, s: 
433 — Save m respect of his zemmdari m British ter- 
ritory, the Rajah of Tipperah is not subject to the 
jurisdiction of the Courts in British India, except in 
cases mentioned m clauses (&), ( b ), (t), section 433, 
Act X of 1877 Nil Kr^sto Deb Batmano v. Bir 
Chunder Thakur , 3'B L 12., P C>13; and Raj- 
kumar Nohodip Chundro Deb Burmun v Bir Chun - 
dr a, 25 W.R, 407, cited. Bib Chunder Manickya 
Bahadur v. Ishan Chunder Thakur 

* [3 C. L. R., 417 

240. — Sovereign 

Prince — Suit against Sovereign Prince with respect 
to land owned by him, and situate m British India. 
— Maintenance — Charge on immoveable propei ty . — 
Benefits to a*ise out of land — General Clauses Con- 
solidation Act (I of 1868), s. 2, cl 5 — Civil Proce- 
dure Code (Act X of 1877), Chap XXVIII, s. 433 . 
— The Rajah of Hill Tipperah is a Sovereign Prmce 
within the meaning of Chapter XXVIII of Act X of 
1877, and cannot he sued personally m the Courts of 
British India except under the conditions specified m 
section 433 of that Act The fact of a defendant 
not subject to the jurisdiction of a Court having 
waived his pnvilege in previous suits hi oughts against 
him does not give the Court jurisdiction to entertain 
a suit against him m which he pleads that he is not 
subject to such jurisdiction A suit for maintenance 
which seeks to ha\e the maintenance made a charge 
on immoveable property is not a suit for immovable 
property within the meaning of clause (<?), section 
433, Act X of 1877, nor is it a suit for ‘"benefits to 
arise out of land” within the meaning of the* defini- 
tion of the words ** immoveable property ” contained 
m Act I of 1868, section 2, clause 5. A claim for 
maintenance is not a charge upon immoveable pro- 

- perty. A member of the- royal family of Hill Tip- 
perah brought a suit against the Rajah to have it de- 
clared that w r ith respect to certain land situate with- 
in British India, and. forming portion of the posses- 
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2 7. SOVEREIGN PRINCES — continued. 

Suit against Tipperah Rajah— continued,. 

sions of the Rajah, he was entitled to the post of 
J uboraj, and to succeed to such land on the death of 
the Rajah, and also claimed maintenance, and sought 
to have it declared that such maintenance should *>e 
a charge on the revenues of the hand situate m British 
India Reid that the British Courts had no ^iris- 
diction to enteitam the suit, it not being ^one for im- 
moveable pioperty. Bfer Chunder MInikkya v. 
Raj Coomar Nobodeep Chunder Deb Burmono 
[I. Xi. R., 9 Calc., 535 :l2 C. Ii. R„ 465 
' o 

241, — Civil Procedure 

Code, 1877, s. 483. — Suit for charge for maintenance + 
on independent Sovereign State. — In a suit against 
the Maharajah of Hill Tipperah, which is an indepen- 
dent Sovereign State, for maintenance, it appeared 
that, in a former suit tried m British India in respect 
of the same claim, the Court had ordered the amount 
of the maintenance |or which he gave a decree to he 
paid by the defendant Maharajah and from his estate 
of R. which was in British India. Reid that the 
shit not being a suit for immoveable property would 
not lie, and, further, that the decree in the former 
suit was not res gudicata to show that the maintenance 
claimed in the present suit was a charge upon tlic ze- 
mindan of R., so as to give #ie Court jurisdiction 
under clause ( c ) of section 433 of the Civil Procedme 
Code. Bib Chunder Manikhya v. Ishan Chun- 
der Tagore . . . * 12 C. Xi. B., 473 

242 , * Suit against the Desai of 

Patadi. — Pulmg Chief . — Code of Civil Procedure 
{XIV 0/1882), ss '432 and 433.— The Desai of 
Patadi, a talookdar of the fifth class in the province 
of Kathiawar, in virtue of his being the proprietor 
of seven villages within the British Political Agency 
of Kathiawar, is a ruling chief within the meaning of 
sections 432 and 433 of the Code of Civil Piocedure 
(XIV of 1882), and can only be sued with the con- 
sent of the Government m a competent Couit not 
subordinate to the District Court. Kambhai v. 
GIimatsingji . . . I. Ij. B., 8 Bom., 415 

28. SURVEY- AWARDS. 

„ 243. Suit to set aside survey 

award.— Beng. Peg. IX of 1833 , s 9 — Section 9 of 
Regulation IX of 1 833 referred only to decisions of 
•punchayots, and did not bar a suit m the Civil Court 
to set aside an award of survey authorities as null 
and void. Raj KiShen Roy v. Sueut Chunder 
C lip (hbrbutty . . . . 4 W, R„ 79 

Ike am- o o ml ah v . Shed Peeshad . 2 Agra,, 340 
^ Sikundab An V. Purwurubh Ali . 3 3ST, W., 132 

29. TRESPASS. 

244 , T 5 - Suit to have door closed on 

account of apprehended trespass.— Reid that 
a suit for the closing of a door on account of appre- 
hended trespass will not he the Civil Couits, 
Faettm Sookh v . Seeta Ram . . 2 Agra, 119 
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r [1 Moore’s I. A., 67 

1. GENERAL JURISDICTION. 

1. Presumption of jurisdiction. 

— Objection to jurisdiction ,— The High Court being 
a Court of superior jurisdiction, the want of jvtus- 
diction is not to be piesumed, but the contraiy. 
Where the High Court had junsdiction to try a pii- 
soner for the offence committed, if a charge had been 
made against him by a person authorised to make 
that charge, and the pnsonei pleaded not guilty, — 
Reid that proof need not be given that the officer had 
authority to Bend up the charge. Objections to the 
jurisdiction should be made before pleading to the 
general issue. Queen v. Nabadwif Goswami m 
Cl BC Xi. R., O. Cr., 15: 15 W. R., Or., 71; note 
17 W. R., Cr., note 

2, Resistance of process of tJivil 

Court. — The resistance of process of a Civil Court 
is punishable, under the Code of Criminal Procedure, 
by a Court of criminal jurisdiction. In re Chunder 
Kant ChucJcerbutty, 9 TV. P., Cr , 63, overruled, 
Queen v. Bhagai Dafadar 
* £2 B. Ii. R., R. B., 21 : 10 W. R., Cr., 43 

3, Questions of title.— Construc- 

tion of documents . — It is at all times desirable that 
questions of title should not be tried in Criminal 
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1. GENERAL JURISDICTION — continued. 

Questions of title— continued. 

Courts, and moie especially where such questions de- 
pend oji the constiuction of obscure documents, or 
fall to he decided m reference to transactions of 
which at the best but an imperfect record is pre- 
se?fod. Queen v. Kishen Rershau •» 

[2 N. W., 202 

* 4. Special law. Effect of, ,-pn 

general jurisdiction.^* Criminal breach ofgrust 
by trustee of temple — Mad. Reg. VII of 1817. — Act 
XX of 1863 -®-The ordinary criminal law is not ex- 
cluded by Regulation VII t of 1817, or Act XX of 
1863. Anonymous Case . I. Xu R., 1 Mad., 55 

5. Special law, Jurisdiction un- 

der, Effect of Criminal Procedure Code on.— 
Criminal Procedure Code (Act X of 1882), s 1 . 
— The jurisdiction conferred by the Code of Criminal 
Procedure (Act X of 1882) does not affect any spe- 
cial jurisdiction or powei conferred by any law m 
foice at the time when the Code came into force. 
Queen-Empress v, Gustadji Barjorji 

" [I. I*. R., 10 Bom., 181 

* 0. Order under Criminal Code 

by executive officer. — Power of Judicial Courts 
to question the legality of such order. — Where an 
executive officer males an order or issues a notifica- 
tion under the provisions of the Code of Criminal 
Procedure, it is not within the province of judicial 
authority to question the propriety or legality of 
such order or notification until an attempt is made 
to enforce the exaction of a penalty against a per- 
son committing a breach of such order or notification. 
It then becomes the duty of the judicial authority to 
consider whether the order is pioperly made or not. 
In the matter oe the petition op Surjanarain 
Dass, Empress v. Surjanarain Dass 

[I. Xu. R., 0 Calc., 88 

7. Obstruction to right of way. 

— Erection of building on public way - — Where a 
, party lesidmg on one side of a public lane encroaches 
on the lane by building, and narrows the passage 
at that particular spot, so far as to cause the traffic 
to pass over a portion of the land of the party resid- 
ing on the opposite side of the lane, the remedy of 
the latter is, by recourse to the Criminal Court, to 
prevent the obstruction of the public thoroughfare. 
If he does not so, he has no cause of action against 
the other, Abdool Hye v. Ram Churn Singh? 

; [11 W, R., 445 

8. Suit for closing new road and 

opening old one* — In a suit for closing anew road 
opened by the defendants through the land of the 
plaintiff, and for opening an old road, which had 
been closed by the defendant, — Meld, by Market, J., 
that the question of opening or closing a public ro?2d 
belongs to the Criminal Court, and not to the Civil 
Court Hira Chans BanerjEe v , Shama Charan 
Chatterjee « 

[3 B, L, R., A. C., 351 ; 12 W. R., 275 
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9- * Offence committed on the 

high seas.— 12 § 13 Viet, c . 96.-23 $ 24 
Viet , c 88 — An offence committed on the high 
seas but within three miles fiom the coast of Butisli 
India, as being committed within the territonal limits 
of Butish India, is punishable under the pi 0 visions 
of the Penal Code. The ordinary Criminal Courts 
of the country have jurisdiction over such offences by 
virtue of 12 and 13, Victoria, Cap 96, sections 2 
and 3, extended to India by 23 and 24 Victoria, Cap. 
88. Where certain inhabitants of the village of Manon 
m the Thana district sallied) out in boats and pulled 
up and removed a number of fishing stakes lawfully 
*i fi$ed m the sea within three miles from the shore bj 
the villagei s of a neighbouring village, it was held 
that a Magistrate m the Thana district had juris- 
diction over the offenders, and that the Penal Cod€ 
was the substantive law applicable to the case, 
Reg. v. Nashya Rama . 8 Bom., Cr., 63 

10. 2-* Conversion oj 

goods at foreign port entiusted to be earned from 
and to a British Indian port. — Stats. 12 fy 13 Viet 
c. 96, and 23 $24 Viet, c . 88 — B. entrusted witl 
lice at M. (a port m British India) for conveyance t( 
C. (also a port in British India), took the rice to G 
a port m foreign territory, and there sold it 
was convicted at M of criminal breach of trust as £ 
carrier under section 407 of the Penal Code MeU 
that the Sessions Court at M. had no junsdio 
tion to try the offence under the Code of Criminal 
Piocedure. Meld, also, that no offence was commit- 
ted on the high seas so as to give the Couit junsdm 
tion under 12 and 13 Victoria, Cap 96, extended bj 
23 and 24 Victoria, cap. 88. Bapu Daldi v Queen 
[Liu R., 5 Mad, 23 

XL Jurisdiction in Tributary 

Mehals. — Mohurbhunj. — British India — A British 
subject residing in Midnapore, m Bengal, was 
charged before the Maharajah of Mohurbhunj with 
having committed the offence of defamation in Mo- 
hurbhunj in the Tributary Mehals On an applica- 
tion made by the accused to the Magistrate of Mid- 
napore, objecting to be tried by the Rajah of Mohur- 
bhunj, the Commissioner of Cuttack, who was also 
Superintendent of the Tributary Mehals, diiected 
that the case should be transferred to Midnapore and 
tried by the Magistrate of that distuct, who had the 
power of an Assistant Superintendent of the Tiibu- 
bary Mehals. The accused, while being tried, moved 
the High Court to set aside the proceedings at Mid- 
napore, on the ground that the offence not haVing 
been committed within the district, the Magistrate 
was acting without jurisdiction. Meld tint the 
proceedings were without jurisdiction. Per Cun- 
ningham, J— The Tributary Mehals are now, as 
they were in 1874, a portion of British India, which 
the Government of India has been pieced to exempt 
' from the ordinary law and jurisdiction of the Courts, 
and to govern by means of special officials and enact- 
ments. Whatever may be the powers of Govern- 
ment as to Mohurbhunj, those powers do not extend 
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Jurisdiction in Tributary MeLals-co^A 

nued . 

to empowering the legally constituted tribunals o£ a 
British district to follow m that district, and m the 
case of residents in it, any procedure, and to exercise 
any other jurisdiction than that created by the law. 
Per Prinsep, J. — The territory of Mohurbhunjrjs a 
part of British India, but at present not subject to 
any laws not specially emended to it. The Tributary 
Mehals being British India, and being excluded from 
the operation of all the laws in force^in British 
India, unless expressly Attended to them, the orders 
of Government conferring powers on particular offi- 
cers ovor criminal offences committed within those 
mehals are ultra vires . Httrsee Mahapatro v. 
Dinobttndo Patro 

[I. L. R., 7 Cale., 523 : 9 C. L. R„ 93 

12. - — Code of Crimi- 

nal Procedure ( Act X of 1872), s . 70,— Foreign 
Jurisdiction. and/Fxtradition Act (XXX of 1879), 
s. 9, — Be%g, Pegs, XII, XIII, and XIV of 1805,— 
The prisoners, residents of the district of Smghbhum, 
adistiict in British India, were convicted, under sec- 
tion 331 of the Penal Code, at Smghbhum, of an 
offence committed in Mohurbhunj. Per Garth, 
C, J,, Pontieex and Morris, JJ — The territory of 
Mohurbhunj is not within the limits of British 
India : but, under the provisions of section 9 of Act 
XXI of 1879, a conviction in British India for an 
offence committed without the limits of British 
India is good. Per Matter, J,— Mohurbhunj is 
within the limits of British India ; but seeing that 
the Tributary Mehals* constitute a “district” within 
the meaning of the Criminal Procedure Code, and 
that the Superintendent of these mehals has been 
vested with the powers of a Sessions Judge under an 
order of the Government of India, a conyiction under 
the Penal Code (having regard to the provisions of 
section 70 of the Criminal Procedure Code) ought 
not to be set aside. Per Prinsep, J . — Mohurbhunj 
^ is within the limits of Butish India; hut the Acts 
which extends to British India do not extend to Mo- 
hurbhunj. The territory having been expressly 
placed beyond the ordinary legislation, the law m 
force in British India cannot come into operation 
there uptil this exemption has been removed. Em- 
press v. Keshttb Mohajan. Empress v, Udit 
Prasad 

[L L. R., 8 Calc., 985 ;UC.L. R„ 241 

«■ 

13. — — Rower of Indian Legisla- 

tuxe\—Act XXII of 1869, s , 9.— Indian Councils 
Act,— 24 4 25 Viet,, c, 67, s . 22,-24 4 25 Viet, 
c, 104/58, 9, 11, 18. — Delegation , Power of , — By Act 
XXII of I860 certain districts wore removed from 
the jurisdiction of the High Court, and by section 5 
the administration of civil and criminal justice was 
vested in such^officers as the Lieutenant-Governor of 
Bengal should appoint. By section 9 the Lieutenant- 
Governor was empowered to extend all or any of the 
provisions of the Act to the Cossyah and Jynteeah 
Hills, By a notification in th Calcutta Gazette of 
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4th October 1871, the Lieutenant-Governor extended 
the provisions of the Act to the Cossyah and Jynteeah 
Hills, and directed that the Commissioner of jlssam 
should exercise the powers of the High Court m the 
civil and criminal cases triable m the Courts of tfe&rT 
district. The two prisoners were tried for murder in 
* April 1876, and were on conviction sentenced by the„ 
Chnf Commissioner of Assam to transportation for 
life. ^On appeal by the prisoners to the High Court, 
-'-Held, by the majority of a Full Bench (Garth, 
C. I., Macpherson and Pontiphx, JJ,, dissenting), 
that the High Court had jurisdiction to entertain the 
appeal, and such jurisdiction was not taken away by 
Act XXII of 1869. Per curiam » — The Governor 
General in Council had power by legislation to remove 
the districts from tbe jurisdiction of the High Court. 
Per Jaokson, Ainslie, and Marxby, JJ, (Kemp, 
J., concurring.) — The Governor- General in Comwiil 
had no power to delegate his legislative functions to 
the Lieutenant-Governor of Bengal in the way ho 
had done in Act XXII of 1869. The pftwer of dele- 
gation cannot be considered as validated by any long 
course of practice, nor as sanctioned by tbc tacit re- 
cognition of Parliament; Act XXII of 1869 is there- r 
f oi e so far invalid. Per Macpherson, J, (Pontifex, 
J., concurring). — Such delegation is nowhere ex- 
pressly prohibited, and does not bring tho Act under 
any of the restrictive provisions of tho Indian 
Council's Act. Per Garth, C. J„ and Macpherson, 
J, (Pontipex, J., concurring).— The power of dele- 
gation now questioned had been exercised in many 
cases for a series of years previous to the passing of 
tbe Indian Councils Act, and that Act (the framers 
of which must have been cognisant of such course of 
practice) must be taken as impliedly approving of 
and sanctioning such practice, which it would other- 
wise have declared illegal. Per Garth, C, J,, 
Jaokson, Markby, and Ainblie, JJ, (Kemp, J„ 
concurring). — The High Court lias power to question 
the validity of the Legislative Acts of the Governor 
General m Council. Per Maopherson, J, (Ponti- 
pex, J„ concurring).— The High Court has no such 
power if satisfied that the Act is not within any of 
the prohibitions of the Indian Councils Act. Em- 
press v. Burah 

[I. L. R., 3 Calc., 63 : X C. L. 161 

Feld by the Judicial Committee^ of the Privy 
Council, that the decision of the majority of the 
High Court was erroneous and rested on a mistaken 
view of the powers of the Indian Legislature. JChafc 
Legislature has powers expressly limited by the* Act 
of the Parliament which created it, hut has, when 
acting within those limits, plenary powers of legis- 
lation as large and of the same nature as those of 
Parliament itself. When plenary powers of legisla- 
tion exist as to particular subjects, whether in an 
Imperial or Provincial Legislature, they may he well 
exercised either absolutely or conditionally. Legis- 
lation, conditional on the nse of particular powers, 
Dr on the exercise of a limited discretion, entrusted 
by the Legislature to persons in whom it places con- 
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fidence, is not uncommon, and m many circumstances 
may be highly convenient. By the terms of the 
Act 2$ and 25 Victoria, Cap 104, the exercise of 
jurisdiction m any part of Her Majesty’s Indian 
’fejatories by the High Courts was meant to be» sub- 
ject to, and not exclusive of, the general legislative 
.power of the Governor General in Council Ah ' 3 
exercise of legislative authority by the Govetfhor 
General m Council, whereby any place or territory 
is removed from the jurisdiction of the High Courts, 
is orffe expiessfy contemplated by the Statute 24 and 
25 Victoria, Cap. 104, and by the Letters Patent 
issued under that Statute Empress v. Burak 

[I. L. R., 4 Calc,, 172 :3C.L. R. s 197 
L. R., 5 I. A., 178 

14. Trial by jury.— Commissioner 

of jQooch Behar. — The Commissioner of Cooch Behar 
had no power to hold a trial by jury in the Gowal- 
para district. Queen v. Bhag-iuhone Katchari 

[8 W. R., Cr., 53 

’Queen v. Khooderam . 8 W. R., Cr., 39 

2. EUROPEAN BRITISH SUBJECTS. 

15. Sessions Court, Bellary.-— 

.Treaty by Bay ah of Sundoor mth Government, — The 
Sessions Court of Bellary has no jurisdiction under 
the Penal Code to try native subjects of the jaghir- 
dar, or Rajah, of Sundoor, for offences committed m 
the plateau of Ramandoorg upon native inhabitants 
of the village of Ramandoorg. Ramandoorg is a 
portion of the territory of Sundoor, and tSe Rajah 
is in the position of a native chief or ruler. A treaty 
entered into by the late Rajah of Sundoor with 
the Government of Madras contained the following 
stipulation “ It being piobable that, as European 
officers take up their residence on the said hill, many 
servants, tradesmen, private persons, and others wifi 
reside there, I have relinquished to the Company’s 
Government the police and magisterial functions of 
maintaining peace, and trying and punishing offences 
committed by such people, such as violence, petty 
crimes, thefts, murder, &c. The Collector is to have 
jurisdiction in such matters ” Held that this treaty 
did not give the Sessions Court of Bellary jurisdic- 
tion, but it surrendered exclusive criminal jurisdiction 
over a limited class of persons, namely, Europeans 
and their servants, and all other resident persons, nqt 
nativ^subjects of the Rajah, and left the Government 
unfettered to provide in the way they deemed right 
for the trial and punishment of offences committed 
by such persons* Queen a. Venoanna 

[3 Mad., 354 

18. — Power to legislate for Eu- 

ropean British subject in mofussil. — Legisla- 
ture, Bower of — Bombay Act VII of 1867 ( District 
Bokce Ac£).—3 <f4 Will. IV, c . 123.— 53 Geo. Ill, o . , 
155, s 105.— 37 Geo , JIT, c. 142, s. 10.— Although the * 
old East India Company had power, under the Charters 
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Power to legislate for European British 
subject in mofussil— continued. 

of Charles II., to make laws affecting British-born 
subjects, yet this power ceased in A D. 1709, when its 
Charters were surrendered to Queen Anne From 
thafr date down to the passing of the 3rd and 4th 
William IVp Cap. 123 (with the exception of a limited 
power of legislating as regarded the local limits ,of 
the presidency towjp.), no authority expressly granting 
power to the East India Company or the Indian 
Government to legislate for British-born subjects can 
be found. Semite, — That neither the East India 
1 Company nor any Indian Go\ erament (with the like 
exception) possessed such power from the year 1709 
till the passing of the 3rd and 4th William IV, 
Cap. 122. W ith the exception of offences made punish- 
able by the 53rd George III , Cap 155, section 105, by 
Justices of the Peace, the Recorder’s Court had, by 
virtue of the 37th George III , Cnpv 142, section 10, 
exclusive criminal jurisdiction over British-born 
subjects throughout the Bombay Presidency, and the 
same exclusive jurisdiction was continued to the late 
Supreme Court, and is now exercised by the High 
Court, with the like exception, and some further 
exceptions introduced by subsequent Acts of the 
Government of India? TJje Bombay District Police 
Act (No. VII of 1867) passed by the Governor of 
Bombay in Council for making Laws and Regula- 
tions, is ultra mres in so far as it confers criminal 
jurisdiction upon Magistrates m the mofussil, being 
also Justices of the Peace, over British-born subjects 
as it thereby affects the Acts nf Parliament under 
which the High Court is constituted, and interferes 
with the criminal jurisdiction which that Court pos- 
sesses over British- bom subjeetsm the mofussil, which 
jurisdiction is exclusive except m so far as it is limited 
by Statute 5o, “George III., Cap. 155, section 105, and 
certain subsequent Acts of the Government of India. 
Reg-, v. Reay ... 7 Bom., Cr., 6 

17. Power to try European 

British, subject. — Criminal Procedure Code (Act 
X of 1872), ss. 71-88. — Bower of Indian Legislature. 
— 24 4* 25 Viet., c. 67 (Indian Councils Act), ss 22 
and 42. — A European British subject m the mofussil 
was convicted by a Magistrate undei the provisions 
of Chapter VII of Act X o± 1872 He appealed to 
the High Court on the ground (inter aha) that the 
Magistrate had no jurisdiction to try the case, inas- 
much as the Governor General m Council had not 
the power, under 24 and 25 Victoria, Cap 67, to 
subject a European British subject to any jurisdiction 
other than that of the High Court, and therefore the 
provisions of Act X of 1872, under which the prisoner 
had been tried, were ultra vires and illegal Held 
that the jurisdiction of the, High Court as given by 
the Letters Patent is subject to the Jegi^lative powei s 
■"of the Governor General in Council, and, therefore, 
the Magistrate had jurisdiction to try the case. 
Queen v. Meares 

[14 B, Iif R., 10Q : 22 W, R., Cr* 54 
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18. Act X of 1872 

(i Criminal Procedure Code), ss 74, 83.— B., wfeo 
was charged before a Magistrate who was competent 
to enquire into a complaint against a European ! 
British subject, with an offence triable by him, 
claimed to be dealt jyith as a European British 
subject B. did not state the grounds of such claim* 
The Magistrate did not decide whether, B. was or 
was not a European Bf&tish subject, but proceeded 
with the case, dealing with him as if he were not a 
European British subject, and sentencing him «fco * 
rigorous imprisonment for one year and to a fine. 
On appeal by B., the High Court remanded the case 
to the Magistrate in order that he might decide, m 
the manner directed hy section 83 of the Criminal 
Procedure Code, whether B was or was not a Euro- 
pean British subject- The Magistrate having decided 
that B. was a European British subject, — Held that, 
this bcin^f so, and it appearing that the Magistrate 
liad dealt with B. as other than a European British 
subject, B/s trial was void for want of jurisdiction. 
Express Vt Bereiil . L L. R., 4 AIL, 141 

10. — — European British 

soldier.— Jurisdiction of Military authorities . — 
Beng. Megs. XX of 1825 and XIII of 1833.— 4 Geo. 
IV, c . 81. — A British-born European soldier in *viegi» 
ment stationed at Hazaribagli was committed by the 
Deputy Commissioner of that place to the High 
Court on a chaige^of the murder of a comrade. 
Upon an application to have the commitment quash- 
ed and the prisoner handed over to the Military 
authorities m accordance with Regulation XX of 
1825, it was held that the provisions of Regulation 
XX of 1825 as to the course to be tah&n m dealing 
with European British subjects who have committed 
offences were rescinded m Hazanbagh by Regulation 
XIII of 1833, section 3, as being rules foi the ad- 
r ministration of criminal justice within the meaning 
of that section. Assuming the regulation was m 
force,— Held that 4 George IV., Cap 81, and Regula- 
tion XX of 1825, though they gave jurisdiction to 
the Military authorities in certain cases, did not 
wholly Exclude the jurisdiction of the Civil as op- 
posed to the Military Courts, and that inasmuch 
as the proceedings before the Deputy Commissioner 
had been taken at tbo request of the Military author 
rities and assented to by them, such proceedings 
wereaiot void and the commitment was valid. Qtjeisn 
v. Jauksoi* . 13 B. Xi. R., 474 : 22 W. R„ 20 

20, — Mutiny Act , s. 101 . 

— Offence committed hy British soldier. — Section 
101 of the Mutiny Act does not deprive the Civil (as 
opposed to Military) Courts of jurisdiction over 
British soldiers committing offences within the tern- * 
torial limits of those Courts, nor render the exercise 
of their jurisdiction dependent upon the sanction , 
of the Commander-In-Chief. The section is merely 
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permissive of a military trial being held. Empress 
v. Maguire 

r [I, I». R„ 5 Calc., 124 : 4 C. L. R. 5< &22 

p 21. Proof of status . — • 

Question of fact, — Whether or not an accused is & 
European British subject 4s a matter of fact to he 
determined judicially by the Court of Session on the 
evidence, in the event of the prisoner raisins that 
question. Queen ©, Parks ♦ 10 W. R., Cr., 6 

22 . Proof of status — 

The prisoner pleaded that he was a British-born 
subject, and therefore not amenable to the jurisdic- 
tion of the Sessions Judge of Tellichery, by whom the 
prisoner had been convicted of criminal misappiopri- 
atiou The evidence showed that the pnsoiier*'was 
the legitimate great-grandson of John Turnbull, said 
to have been a sergeant in the service of the King or 
of the East India Company, but was insufficient to 
establish a lawful marriage between him and a native 
Chustian woman by whom he had a son, and the 
evidence as to his nationality was also incomplete* 
Meld that the pica to the jurisdiction was not made 
out. Queen v, Xurnbuia . , 0 Mad., 7 

23. Court of Magis- 

trate of Tellichery . — The Joint Magistrate of Telli- 
ehery has no jurisdiction to try a resident of Mysore 
for criminal acts done m Mysore. Anonymous Oa^b 

[6 Mad,, Ap., 3 

24. — — — Offence commit- 

ted within the territories of Native Prince in alli- 
ance with Government — The defendant, a European 
British subject, was charged with having committed 
three offences at Bangalore, punishable under the 
Penal Code. Meld that the High Court has the 
same criminal jurisdiction which the late Supreme 
Court had, and that Bangalore being within the 
territories of the Maharajah of Mysore, a Native 
Prince m alliance with the Government of Madras, 
the defendant was subject to the jurisdiction of the 
High Court m respect of criminal offences committed 
in the terntory of Mysore. Reg. on th® prose- 
cution op SnAiiiiABD v . Watkins . 2 Mad,, 444 

2 5 r ^Madras Potice 

Apt, XXIV of 1859 , s. 48 . — A European British 
subject was convicted by the Cantonment Magistrate 
under section 48 of the Police Act (Act XXIV of 
1859). Meld that the Magistrate had no jurisdic- 
tion. Anonymous Case , 6 Mad., Ap,, 25 

28. — - - — — — — - Judicial Com* 

missioner of Mysore. — A European British subject 
committed by a Justice of the Peace in Mysore for 
trial by the Judicial Commissioner of Mysore on a 
charge under section 348 of the Penal Code was 
Convicted on 10th March I860. Meld that the com- 
mitment and conviction were illegal. Quart,— 
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Whether when a European British subject m Mysore, 
being* a Christian, is accused of an offence not 

S liable with death or tiansportation for life, a 
ltment to the High Court at Madras wouM be 
legal. Ward v. Queen . X. L. R., 5 Mad,, 33 

27. - — Justice of 'Jie 

Peace — Illegal conviction. — Where a Magxs^ate, 
being also a Justice of the Peace, convicted a British* 
bom Subject d? mischief under section 426 ^f the 
Penal Code, the High Court annulled the convic- 
tion and sentence, and directed the accused to be 
committed to take his trial before the High Court, 
unless the complainant withdicw the charge, under 
section 271 of the Criminal Procedure Code. Reg. 
«. Wells 7 Bom., Cr., 1 

28. — — ■ Officer invested 

with special powers. — Sections 30, 34, and 209 , 
Code of Criminal Procedure (. Act X of 1882). — An 
officer invested with special powers under section 35 
of ”the Code of Criminal Piocedure should rarely, if 
ever, try a case himself under section 209 of the Code 
of Criminal Procedure, where it appears from some 
of the. evidence that the accused might have been 
charged with an offence beyond the jurisdiction of 
the Magistiate to take cognisance of. Empeess v. 
Paramananda 

[I. Xi, R., 10 Calc., 85 : 13 C. I». R„ 376 

3. OFFENCES COMMITTED ONLY PARTLY 
IN ONE DISTRICT. a 

(a) Generally. 

29. Offence begun in one place 

and completed in another.— Stat 9 Geo IV., 
c. 74, s. 56 . — Section 56 of the Statute 9 George 
IV., Cap. 74 (applying and extending to the British 
territories m India the provisions then recently made 
for England with respect to offences committed in 
two different places or partially committed m one 
place and accomplished m another) applies only to 
the cases of persons amenable to the Supreme Court 
at Calcutta beginning to commit offences m one place 
which are afterwards completed m another, and not 
to a case where the persons committing the offence 
wefe not amenable to the said Court, and where,, the 
whole offence which has been committed was within 
one jurisdiction. The term “ within the limits of 
the Charter of the said United Company,” construed 
to mean within the limits of the Trading Charter 
of the East India Company. Nga Hoong v. Queen 
[4 W. R., P. C., 109 : 7 Moore’s I. A., 72 

30 , Offence committed in 

British territory, instigated by foreign^ 
subject resident in foreign territory.— Cri- 
minal Procedure Code , 1872 , s. 66. — Where a 
foreign snbjoct, resident in foreign territory, insti- 
gated the commission of an offence which, in conse- 
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3. OFFENCES COMMITTED ONLY PARTLY 
IN ONE DISTRICT— continued. 

(g) Generally — continued . 

Offence committed m British territory, 
instigated by foreign subject resident 
in foreign territory— continued. 

quence, was committed m British territory,— Eeld 
that^the instigation not having taken place m any 
i distuct cieated by the Code of Criminal Proeeduie^ 
the instigator was not amenable to the jurisdiction 
of a British Court established under that Code, sec- 
tion 66. Reg v. Distal . . 10 Bom., 350 

31. Acts done partly within 

and partly without British territories.— 

Offience under Penal Code. — A person who is admit- 
tedly a subject of tlie British Government is liable 
to be tried by the Courts of this country for acts 
done by him, whether wholly withm or wholly with- 
out, or partly within and partly without, the Bntish 
territories m India, provided they amount to an 
offence under the Penal Code. “Queen v. Ahmed - 
oollah .... 2 W. R^Cr.,60 

(b) Abetment or waging War. 

32. Charge of abetment of wag- 

ing war against the Queen.— Offience commit- 
ted m Calcutta tried ct Patna. — Where the prisoner 
was charged with having/ at Calcutta, abetted the 
waging of war against the Queen, and was tried at 
the Sessions Court of Patna, it was held that the 
Court of Session at Patna had jurisdiction to try 
him, because he was a member of a conspiracy, other 
members of which had done act# within the district 
of Patna m pursuance of the original concerted 
plan, and with reference to the common object. The 
Court of Patna had jurisdiction also, because the 
prisoner had sent money from Calcutta to Patna by 
hunclis, and, until that money reached its destination, 
the sending continued on the part of the prisoner. 
Queen v. Ameer Khan 

[9 B. L. R., 30 : 17 W. R . 5 Cr., 15 

(c) Adulteration. 

33 . Adulteration of cotton.— 

Possession of cotton adulterated in foreign terri- 
tory — Cotton Frauds Act, s$ 6 and 14 — Cotton sup- 
posed to have been adulterated m foreign territory 
was seized m British territory. Meld that the 
Magistrat eof the place where the cotton wras seized 
had jurisdiction to try the offender, as the effect of 
the new Cotton Frauds Act (Bombay), No. VII of 
1878, sections 6 and 14, was to make the possession of 
“cotton liable to confiscation” punishable with fine, 
and it is immaterial where the adulteiation Takes 
place. Empress v. Khimohand Narayan 

[I. L. R., 3 Bom., 384 

0 (d) Criminal Breach op Contract 

34 . - — Contract made in foreign 

territory to be performed in British terri- 
tory.— Breach.— Arrest in foreign territory. — Act 
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(d) Criminal Breach op Contract— continued. 

Contract made in foreign territory to be 
performed in British territory— conti- 
nued, * 

XIII of 1859, — B having contracted in foreign terri- 
-_^qry to labour for S. in British territory, broke his 
contract. He was arrested in foreign territory, 
brought into British territory, prosecuted under Act 
XIII of 1859, and ordered to perform the contract. 
Meld that the Court bad no jurisdiction. Siddha 
1 ?. Bidigibi . . . I. L. B., 7 Mad., 354 

* i 

( e ) Dacoity. 

35. — — Bacoity committed out of 

British territory. — Concealment of property m 
British territory , — Criminal Procedure Code , 1872 , 
s. 67. — Where dacojty was committed at Yelanpor, a 
‘Village in the territory of His Highness the Gayak- 
wad, amPa part of the stolen property found where 
% had been concealed by the accused in British terri- 
tory, it was held that a conviction of dacoity could 
not be sustained, that being a substantive offence 
completed as soon as perpetrated at Yelanpor ; al- 
though, had Yelanpor beem in British territory, tho 
subsequent acts in the process of taking away the 
property might, m the legal sense, have coalesced 
with the first and principal one so as to give juris- 
diction under section 67 of the Code of Criminal Pro- 
cedure m each district into which the property was 
conveyed. Bufc on a conviction of retaining stolen 
property, the sentences awarded could, it was held, 
be sustained, the retaining having taken place in 
British territory. Beg. v. Lakhya Govind 

[L Ii. B., 1 Bom., 50 

r <r 

(/) Emigrants, Recruiting under False 

Pretences. 

r — Place where false pretences 

were held out. — Jurisdiction to try recruiters of 
emigrants under s. 71, Act XIII of 1864. — Recruit- 
ers of emigrants charged under section 71, Act XIII 
of 1864, must he tried by the Magistrate within whose 
jurisdiction the holding out of false pretences to the 
labourers took place. Anonymous 

[4 Mad., A p., 4 

( g ) Escape prom Custody. 

3 % — ; — - Place of triaL — District in which 

escape took place . — A convict escaping from cus- 
tody $nust be tried for that offence in the district 
within which he escaped s a Magistrate of another dis- 
trict has no jurisdiction to try him for the offence 
Beg, «. Dossa Sera . . ,1 Born,, 139 

- ' 

(h) Murder. 

38, — — — — Offence committed in Cy- 
prus. — Foreign Jurisdiction and Extradition Act 
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( h ) Murder — continued . 

Offence committed in Cyprus— continued . 

{XI of 1872), ss. 3, 9 , — Liability of Native Indian 
British subject for offence committed in Cyprus ^ 
“ Native State.” — Legislative powers of Governor 
r General m Council . — Confirmation of sentence of 
death. — Division Court . — Full Court . — Meld (Stu* 
ARTj^C. J,, dissenting) that a Native Indian subject of 
Her Majesty, being a Soldier in Her Majesty's Indian 
army, who committed a murder m Cyprus, whjjo on 
service in such army, and who was accused of 
such offence at Agra, might, under section 9 of 
Act XI of 1872, be dealt with in respect of such 
offence by the Criminal Courts at Agra, Cyprus 
being a “ Native State,” in reference to ‘Native Indian 
subjects of Her Majesty, within the meaning of 
that Act. JPer Stuart, C. J . — The power of the 
Governor General of India in Council to make *5hws 
for the trial and punishment m British India of 
offences committed by British Indian subjects in 
British territories other than British India dis- 
cussed. A Division Court of the High Court ordered 
the Magistrate who had refused to enquiro into a 
charge of murder, on the ground that ho had no juris- 
diction, to enquire mto such charge, considering that 
the Magistrate had jurisdiction to make such enquiry. 
The Magistrate enquired into the charge and com- 
mitted the accused person for trial. The Court of 
Session convicted tho accused person on the charge 
and sentenced him to death. The proceedings of the 
Court of Session having been referred to the High 
Court for confirmation of the sentence, the case came 
before the Full Court. Meld , per Stuart, C. J., 
Spankie, i/"., and Oldfield, J., that in determining 
whether such sentence should be confirmed, tho Full 
Court was not precluded by tho order of the Division 
Court from considering whether the accused person 
had been convicted by a Court of competent jurisdic- 
tion. Empress of India t). Sarmukh Singh 

[1.1*. B.,2 AH„218 

39. Murder committed in Island 

of Perim. — Criminal Procedure Code , 1882, 
s. 7. — Law m force at Perim . — Aden, Jurisdiction 
of Court of Political Resident at. — Act If, of 1864, 
s 29. — Appeal from sentence of Political Resident 
at Aden to Migh Court of Bombay m criminal case 
arising at Penm.—Meld that the island of Perftn, 
paving been occupied with a view to its permanent 
retention by oificeis of tho Government of Bombay, 
became a part of British India within the definition 
of Statute, 21 and 22 Victoria, Cap. 100, and vested 
in Her Majesty along with the other Indian terri- 
tories under that Act, which became law on 2nd Sep- 
tember 1858, The Penal Code (XLY of 1800) and 
the Code of Criminal Procedure (X of 1882) extend 
m their entirety to the whole of British India, and, 
therefore, to the Island of Perim. Section 7 of the 
„ Criminal Procedure Code (X of 1882) gives to thb 
, Local Government the power to alter the local limits 
of Sessions Divisions,' and continues the Dlvisiona 
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— continued . 

when that Code came into f OTce. A notifica- 
tion was issued by the Government of Bombay on the 
6th May 1884 under the above section iucludmg the 
Island of Pmm within the Sessions Division ^or 
District of Aden, and empowering the officer <£rom 
time to time commanding the tioops stationed at 
Pei mu m virtu# of his office, to exeicise the powers 
of a Magistiate of the second class within the island, 
and to commit peisons for trial to the Court of 
feessions at Aden. Held, having legal d to the lan- 
guage of Act II of 1864, that, foi the purposes of 
section 7 of the Criminal Proceduie Code (X of 1882), 
the Resident’s Court at Aden might be consideied as 
a Court of Session, and that the local aiea to which 
Act ?I of 1864 applied was the Sessions Division 
which was in existence at the date of the above noti- 
fication when * the limits thereof were altered by 
the inclusion of the Island of Penm A prisonei 
changed with having committed murder in the Island 
of Perim was committed by the Magistrate at Penm 
to be triod before the Political Resident at Aden 
Having been found guilty and sentenced to death 
he appealed to the High Court of Bombay, By the 
Aden Act II of 1864, section 29, it is provided that 
“no appeal shall lie from an cider or sentence passed 
by the Resident m any criminal case.” The High 
Court, however, admitted the appeal, being doubtful 
as^ to whethei the above provision applied to cases 
aiising m the Island of Penm. Queen-E^peess 
f>, Mangal Tekchand . I. L. R., 10 Bom,, 25B 

Ip a subsequent stage of the same case, — Held, 
notwithstanding the notification of the Government 
of Bombay (No 2336), dated the 6th May 1884, 
including tho Island of Perim withm the Sessions 
Division and District of Aden and empowering the 
officer in command of the troops stationed at Perim 
to commit persons for trial to the Court of Sessions 
at Aden, that the Court of the Political Resident at 
Aden had no jurisdiction over the Island of Perim, 
and that the Political Resident at Aden was not a 
Judge of a-dourt of Session foi that island. Where, 
therefore, a person charged with having committed 
murder at Penm was committed by the Magistrate 
at Perim for trial m the Court of the Political 
Resident at Aden, where he was convicted and sen-* 
tenced death, the conviction was annulled, and the 
prisoner was ordered to be re-tned before a Court of 
competent jurisdiction. The Island of Penm, al- 
though under the control of the Political Resident at 
Aden, cannot be regarded as part of Aden, and the 
provisions of the Aden Act (II of 1864) are not m 
force at Perim. Act II of 1864 did not create a 
separate Court of Session at Aden. The Court" 1 
created was the Court of tho Resident, and the ■ 
powers of that Court and of a Court of Session are 
not commensurate. Queen- Empebss v Manual 
Tbychanb . . . I. B. B., 10 Bom., 263 
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JURISDICTION OP CRIMINAL GOURT 

— continued . * 

3, OFFENCES COMMITTED ONLY PARTLY 
IN ONE DISTRICT— continued. 

(i) Receiving Stolen Pbopeety. 

40. Receiving outside British 

territory. — Criminal Procedure Code, 1861 » s. 31 
— Subject of foreign State — Offence committed out 
of British ten itory — Section 31 of the Criminal 
«, Proceduie Code does not confer jurisdiction upon a _ 
Magistrate 4a try a subject of a foreign State for ff fef 
ceivmg stolen property,” whSn the offence of receiv- 
' mg such property* has been committed outside the 
British territories. Reg. ©.^echab Mava 

[4 Bom., Cr., 38 

«* < 41 . — Property stolen in one 

place and received at another.— To make it 
legal to punish at Patna a prisoner committed m 
Calcutta on a charge of receiving stolen piopeity, it 
must be shown that the property was stolen at Patna 
Queen v. Ghasoo Khan . ,5¥. R., Cr., 40 

* 

42. Receiving aMd. retaining 

stolen goods within jurisdiction where the 
theft was committed out of jurisdiction. — * 
Penal Code, ss. 410 and 411. —Commission to take 
evidence , Power of High Court to grant , on appli- 
cation of prisoner — The pjusonei was tried at 
Bombay, under section 411 of the Penal Code, on 
a chaige of having dishonestly received and retained 
stolen pioperty, knowing or having reason to believe 
the same to he stolen property He was also 
charged, under sections 108 (explanation 3) ami 
109, with having abetted that offence. It appeared 
at the trial that the prisoner ^vas a clerk m the 
employment of a mercantile firm at Port Louis, in 
[ the Island of Mauritius. On the 29th October and 
the 1st November 1879, certain letters addressed by 
the firm to their commission agent at Bombay were 
abstracted fro*n the! post office at Port Louis The 
letters contained six hills of exchange belonging to 
the firm for an aggregate amount of R26,550 On 
the 1st November 1879, the prisoner sent all six 
bills of exchange m a letter to the manager of a 
bank at Bombay, requesting that the several amounts 
might he collected on the prisoner’s own account, 
and remitted to him by bills on Mauiitius The 
sums were accordingly realised by the hank, and 
duly remitted to the prisoner. It was not denied 
that the prisoner obtained possession of the money 
and used it as his own His defence was that the 
hills had been given to him in payment of a debt. 
The prisoner was convicted on all the charges; hut, 
the jurisdiction of the Couit having been challenged 
on his behalf, the question was reserved Held, per 
Sabgent and Melvxll, JJ. (W est, J., dissentients), 
that the bills of exchange having been stolen at 
Mauritius, in which island the Penal Code is not m 
force, could not be regarded as “ stolen property” 
withm the provisions of section 410, so as to render 
the person receiving them at Bombay V a ^ e under 
section 411 ,* that the High Court of Bombay had, 

* therefore, no jurisdiction, and that the conviction 
*rau9t he quashed. Emsbbss v. Mooega Chetty 
„ [I, I*. R., 5 Bom., 338 
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JURISDICTION OFr CRIMINAL COURT 

— continued* 

3. OFFENCES COMMITTER ONLY PARTLY 
IN ONE DISTRICT— eontmmd* 

(j) Theft. 

43. Theft out of British terri- 

tory. — Criminal procedure Code , 1872, s. 67^ 
Tiie accused stole property in foreign territory and 
was apprehended with it in his possession m # dis- J 

’"YDipt m British territory. Held that section 67 of 
Act X of 1872 did noftgive the Courts of such dis- 
tuct jurisdiction to try the pnsoner for the theft 
Reg. v, Adivigadu 0 . I. L* R., PMad., 171 

44 . Dishonestly retaining Abu 

British territory property stolen beyond 
British territory,— Criminal Procedure Code , 
1872, s . 66 . — A Nepalese subject, having stolen 
cattle in Nepal, brought them into British territory, 
where he was arrested and sentenced to one year’s 
rigorous imprisonment. Held that he could not be 
tried for the tjieft itself, but that he might be con- 
victed of* dishonestly retaining the stolen property. 
Impress v. Sunker Gope 

[X. L. R., 6 Calc., 307 :7 0.L, R., 411 

45 . Theft m dweUing-house.— 

Violation of conditions 6f ^remission of jpwmsh~ 
menl— Penal Code , s . 227.— 4 person convicted by 
the Recorder's Court of Prmce of Wales’s Island, 
Singapore, and Malacca, of the crime of burglary and 
sentenced to transportation for ten years, at a place 
to he appointed by the Governor General of India m 
Council, was released from the Ratnagiri Jail on a 
ticket-of-leave after having been in confinement for 
more than eight years. At Karedar he committed 
theft m a dwelling-house before Ins sentence had ex- 
pued. Meld that the full-power Magistrate at Kar- 
war had jurisdiction to try the convict 'tor the offence 
of violation of the condition of i emission of punish- 
ment under section 227, Penal Code. Reg- v . Ah one 
Aeong 9 Bom., 356 

40 . Theft where property is 

found out of jurisdiction.— Jurisdiction of 
Courts m British India oner offences committed out 
of British India —Bajfrot, Civil Court at.— Slat. 

21 ^t22 Viet. , c* 106 — Penal Code , ss 381 , 410 , 
411. — The civil station at Rajkot is not part of 
British India within the meaning of Statute 21 and 

22 Yictona, Cap, 106. Where the accused, a subject 
of a Native State, committed theft at Rajkot Civil 
Station, and was found in possession of the stolon 
proJ)crty^at Thana,— Held that, as the offence was not 
committed in British India, and as the accused was 
the subject of a Native State, the Sessions Court 
at Thana had no jurisdiction to try the accusod 
for theft under section 38 L of the Penal Code, But 
it was competent to try^him for dishonest retention 
of stolen jC op£rty under section 410 of the Penal 
Code as amended by Act VIII of 1882, Queen- 
Bmprebs v . Abdul Latib valad Abdel Rahiman r 

[EL. R„ 10 Bom„186'~ 


JURISDICTION OF CRIMINAL COURT 

— continued . 

4 OFFENCES COMMITTED DURING 
JOURNEY. 

43 . _ Offence under Railway Act, 

1862. — Dismissal outside junsdiction of -nhQuard 
of tram afterwards coming into jurisdiction. — The 
High Court has no jurisdiction to try a prisoner 
chained with drunkenness while as guard or muler- 
guaid m chaige of a railway tram where he was 
removed from his post at a place outside the local 
limits, although the tram ^hereupon proceeded with 
him \o Madras. Qtjeen on the prosecution of 
the Madras Railway Company u. M^lony. 
Queen on the prosecution of the Madras Rail- 
way Company v . Jones . . 1 Mad., 193 

49 . — Offence committed on in- 

terrupted journey. — Criminal Procedure Code , 
(Act X of 1872), s 67, 111 (a).— Whore an offence 
was alleged to have been committed during a journey 
from Bombay to Calcutta, and was in fact comn&Ltted 
between Bombay and Allahabad, at which latter place 
the complainant and the person by whom the offence 
was alleged to have been committed '"separated and 
proceeded to Calcutta by different trams,— Held that 
the Magistrate of Howrah had no jurisdiction to try 
the charge. To bring the matter within his jurisdic- 
tion, the journey should have been continuous from 
one terminus to the other without any interruption 
by either party. Queen v. PiRAN 

[13 B. Xi. R«, Ap., 4 

S. C. Peerun alias Kureemun Ayah v Field 
[ 21 W.R., Cr .,66 

50 . — Theft of box during jour- 

ney. — Criminal Procedure Code , 1872, s 67 . — A box 
containing money having been missed during a bait 
at Sumbhoogunge, from a boat which was on the way 
to Chittagong, and a question having been raised 
whether the charge of theft which was based on the 
loss should bo tried at Tipperah or Chittagong, — Held 
that the journey was not broken by the halt, and 
that, under section 67, Criminal Piocedure Code, the 
case could be tried at Chittagong Queen «, Abdul 
25 W. R., Cr., 45 

JURISDICTION OF REVENUE COURT. 

* Col. 

1. Bombay Regulations and Acts . 2913 

2, Madras Regulations and Acts . 2914 

^ 3. N.-W. Provinces Rent and Reve- 

o nue Cases 2914 

See Abatement of Rent. * 

[1 B. L. R., a; C., 87 

See Interest— Miscellaneous Cases— 
Mesne Profits . I. L. R., 1 AH., 261 

See Cases under Jurisdiction of Civil 
Court— Rent and Revenue Suits, 
Bombay, Madras, and N-W. Pro- 
vinces. 

See Madras Rent Recovery Act, VI0 
of 1865 . I. L. R„ I Mad,, 389 
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JURISDICTION OF REVENUE COURT 

—i continued . 

# See Cases under Res Judicata — Com- 
petent Court — Revenue Courts. 

1. BOMBAY REGULATIONS AND ACTS. 

$. Collector of Bombay. — Bom . 

JR, eg. XIX of 1827 , s. 2 — The Revenue Court,* 
sunder section 2 of Regulation XIX of 3^827, had 
not exclusive jurisdiction over the Collector of Bom- 
bay foi all acts done by him in his official capacity. 
Narayan Krishna Laud v. Norman * 

* [5 Bom* O. C., 1 

^2. v Suit for rent. — Suit under iBom . 

Beg, XVII of 1827, s 31, cl 3 — Act XVI of 
1838, s. 1, el, 1 — In a suit to recover rent m a Reve- 
nue Court, under Regulation XVII of 1827, section 
31, clause 3, — Held that the proper questions to de- 
termine were whether the defendant occupied the 
land as tenant of the plaintiff during the period 
alleged, and if so, what rent was due ; and that a 
defendant so sued could not deprive the Court of 
jurisdiction by setting up a title m himself, nor did 
the suit such defence become one “ m which the 
right to possession of land is claimed” within the 
meaning of section 3, clause 1 of Act XVI of 1838 
Bai Mahadakshmi v. Audharu Keshavram Na- 
easiram . , 2 Bom., 193 : 2nd Ed., 185 

3. — Assignment by 

mortgagee . — Bedemption . — Suit for rent by assignee. 
— Where a mortgagee had assigned his interest, and 
agreed to pay rent to the assignee, and subsequently 
permitted the moitgagor to redeem, — Held that a 
suit for rent could not be maintained m the Revenue 
Courts by the assignee against the mortgagor, as the 
relation of landlord and tenant never existed between 
them, nor against the representatives of the mort- 
gagee, after they ceased to be m occupation of the 
land, but that the assignee should pioceed undei the 
assignment m the Adawlut Courts. Bhau Babaji 
Ghqdap v Gopad . • 2 Bom., 183 

4. Mamlat&ar’s order under 

Bombay Act V of 1864. — Possession.— Act XVI 
of 1838, s 1, oh 2 . — Questions of title . — Civil Courts, 
Jurisdiction of. — A Mamlatdar’s order under Bom- 
bay Act V of 1864 is not conclusive evidence of the 
facts of possession and dispossession between the 
parties. Section 1 of that Act gives to Mamlatdars’ 
Courts jurisdiction m case of dispossession withm six 

► months frora the date of such dispossession, and 
relates to immediate possession , and under section 
15, the party to whom such immediate possession is 
giVbn by the Mamlatdar, or whose possession he shall 
maintain, shall continue in possession until ejected 
by a decree of a Civil Court. The power reserved to 
the Revenue Courts by section 1, clause 2, of Act 
XVI of 1838, to determine the facts of possession 
and dispossession, waB so reserved merely for the 
temporary purpose of enabling those Courts to^ dis- 
pose of the immediate possession, which was to con* 
tmue until the Civil Court ejected the party put into 
such immediate possession. The purpose of Act 
XVI of 1838, as that of Bombay Act V of 1864, 


JURISDICTION pF REVEiTUE OOUR'f 

— continued * 

1. BOMBAY REGULATIONS AND ACTS 

** — continued ^ 

Mamlatdar J s order under Bombay Act 
V of 1864— continued 

was temporal y only, and chiefly to provide for the 
cultivation of the land and to prevent breaches of the 
peace until the Civil Court should determine the 
lights of the disputants. The decisions of the Reve- 
nue and the M&mlat dais’ Courts as to possessionapA*- 
dispossession do not bind the Civil Courts, tfee pro- 
ceedmgs m the former &ouits being of a summary 
character The Civil Courts alone can entertain the 
questioh of title Basa^a bin Murtiapa v Laksh- 
mapa BIN Maritamapa . 1. 1». B., I Bom., 624 

2. MADRAS REGULATIONS AND ACTS. 

5. . Suit for rent of land.— Madras 

Act VIII of 1865 — Power of Bead Assistant Col~ 
lector. — Act XI of 1865 — At the date of the enact- 
ment of Act XI of 1865, suits for rent of land could 
not he entertained by the Revalue officers of this 
presidency, so as to bar the cogmsaneq of suits by 
the Small Cause Court. Madras Act VIII of 2865, 
equally with the prior enactments, abstains from 
authorising the cognisance by the Revenue authori- 
ties of suits for arrears of rent. The cognisance of 
such a suit by a Head Assistant Collector is a pro- 
ceeding coram nongudice Gauri Anontha Para- 
these alias Satthappaiyan v. Kadiappa Setti 

[3 Mad., 213 

& Suit for possession of land 

after wrongful ejectment.— Madras Act VIII 
of 1865, s . 12 — Plaintiffs saed under section 12 of 
Madras Act VIII of 1865, to be reinstated m the 
possession of eeitam lauds from which they alleged 
they had been wrongfully ejected by the defendant, 
a zemindar. Defendant pleaded that the suit was not 
maintainable as the lands m question formed part 
of his <f panai” lands and were not a part of his 
zemindari. Held that the suit was maintainable 
before the Re\enue authorities under section 12, 
Madras Act VIII of 1865. Nagayasami Kaka?a 
Naik (Zemindar op Saptur) v. Pandya Tevar 

[7 Mad, 53 

3. N.-W, P. RENT AND REVENUE CASES.* 

7. Nature of defence .— Xffect of, 

on jurisdiction of Court — The jurisdiction of a 
Revenue Court under the Rent Act, 1859, was not 
affected by the nature of the defence set up, Doyab 
Chunder Ghose v. Dwarkanath Mitter. 

[W. R., F. B., 47: Ma»sh., 148 
1 Ind. Jur., O. S., 4Pi 1 Hay, 347 

Chunder Koomar Mundul v. Barer Adi Khast 

[9 W . R., 598 

8. ■ , . « Denial of relation of land- 

lord and tenant tissue a* relationship of 
landlord and tenant existing or not.—— If m a suit 
brought in the Revenue Court on an allegation of * 
the existence of fcbe relation of landlord and tenant 

5a2 


ii 
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J0EIStDICTrOTSTOP REVENUE COURT 

—continued. r 

3. N.-W.'p. RENT AND REVENUE CASES 
t — continued, * 


JURISDICTION OF REVENUE COURT 

— continued 


3. N.-W. F. RENT AND REVENUE CASES 
— continued . 


Denial of relation of landlord and tenant 

— continued . 

that relation is denied hy the defendant, the Court 
(instead of declining jurisdiction hy reason of that 
denial) should judicially determine the fact, and 
take jurisdiction or not according to the result. 
.^JHubeb Peesad Ma*ee v. Koonjo Behaby Shah^ 
NW. B., F. B., 20 : 1 Inch Jur., O^S., 20 
mxvaK, 99 : 1 Hay, 238 
Kallee Singh v. Mooelee Ram .1 W.,p„ 135 
r Sandbs v, Subooe Ckun£ee Biswas * 

[2 W. R., Act X 9 11 
Nusbun Bbbbb u. Watson . 3 W. R., 215 
r POOBNO Doss 1 ?, COJOODHIAPBOSAD 

[3 W. R., ActlX, 16 


9. ~ — Questions of title .— Jurisdiction 

of Ciml Court— It is not the province of a Revenue 
Court to decide questions of title between contend- 
ing claimants' such questions being within the pi o- 
vince of the Civil Courts, Jugut Shobhun Chun- 
DER alms Doodad Chundee Dehingue Gossamey 
v. Binaud Chundee alias Soda Shobhun Chundee 
Dehingue Gossamey . < I. Ii. R„ 9 Calc., 925 


10. — - — * ■ ■ « — > ■ - boundary ones’- 

tion — The Revenue Courts have no jurisdiction to 
decide a boundary question between two estates. A 
landloicl must first obtain a declaration m the Civil 
Court that the land m dispute is withm the limits 
of his estate, after whi<jh he may proceed to assess 
revenue upon it in the usual course under Act X of 
1859. Amina v. Ramzan Ali 

[W. R., 1864, Act X, 116 

Rughoonath Sahoy v. Boondie Mundje 

[lW.B.,36 


11 . 


1 - • r 1 i Jr tea of propn 

tary title — Held that where a proprietary title 
pleaded m icspect to land whereof rent is clainm 
it can he adjudicated upon by the Revenue authoi 
ties, who, so far from being prevented by law fro: 
taking cognisance of such pleas, are competent i 
dispose^ o± all such pleas when raised m bar of 
claim foi rent, as is evident from section 153 A< 
X of 1859. Kashi Ram v . Mendee Singh * 

[2 Agra, Rev., 


12 , 


inmdentmlly raised.— Suit for rent— In cases 
which the determination of title is incidental to tl 
property brought m the Beven, 
CSurt, that Court is bound to enquire into the titl 
Where a person ostensibly m possession as proprioti 
institutes a suit for rent, and the alleged Lai 
pl^ds that he is m possession as a proprietor, tl 
Kovenuo Court isWnd to raise and decide the issi 
Siwes v. Bam Saru 
SllfaH * • • • , 3 N. W„ U 


13. landlord and tenant. — V.- 

W. i\ Rent Act, XVIII of 1873 , s. 4.—Determ%na* 
tion of status of tenant . — Order for ejectment — In 
a suit for a declaration that the defendant holds'" an 

^estate paying revenue to Government as a manager 
subject &> ejectment at will, and for ejectment, if^^' 
the relationship of landholdei and tenant between 
the parties be established, then the Revenue Court 
only cScn make an ordei for the defendants eject- 
ment, or dor determining the tfature and class of his 
tenure, — that is to say, whether he is a tenant at fixed 
rates within the meaning of section 4 of Act XVI2I 
of 1873, or uu ex-proprietary tenant, or an occu- 
pnney tenant, Qr a tenant without a right of occu- 
pancy. Muhammad Abu Joear v. Wat 4 i Muham- 
mad 1. L* R„ 3 All,, 81 

14. — — Status of cultivator.— Suit 

for enhancement , — J?lea that defendant is proprie* 
tor. — Act X of 1859, s. 153. — The Revenue Court 
has jurisdiction to try tho question whether tho de- 
fendant in a suit for enhancement of lent, though 
recorded as cultivator, was on tho footing of a pro- 
prietor, and had held the land on payment of revenue " 
rate, there being nothing in the law to bar the 
adjudication of such a plea, Kaiseue v. Put Ram 

[2 Agra, Ft, II, 212 

15 . Application for partition of 

orchards. — Act XIX of 1863 , — -An application for 
partition of orclxauls not liable for a quota of the 
village assessment was not one cognisable by the Reve- 
nue Court under Act XIX of 18G3 but by the Civil 
Court, Oqdey Ram v , Sibajqob Hussun 

* [25 Agra, 241 

10, — Suit to mahe up deficiency of 

sir land — Suit for partition and separation of * 
share.— Held that a suit to make up the deficiency 
of sir land of one putti with another putti of a, 
joint undivided estate was not cognisable by the 
Civil Court, the remedy of the plaintiff being by a 
revenue suit for partition and separation of hi a 
share, Godam Ghous v . Fueeed Alum 

[1 Agra, 248 

17 , Suit f or ejectment and for 

mesne profits against tenant.-— lumsdictwn of 
Civil Court . — If a landholder desmes to eject a ten- 
ant, holding only for a limited period, after, the de- 
termination of his tenancy, ho can proved only m * 

v ^ Revefme Court, and m that Court hy application 
and After notice and not by suit, and tho circum- 
stance that a claim for mesne profits is added to tho 
claim for ouster does not give the Civil Court juris- 
diction m such cases. Ram Autae Rai v. Tadim- 
undiKuab .... TN. W., 49 

18, — — - — -* Suit to determine rate of 
rent, — Application . — JE^proprietary tenant.— X 
Revenue Court cannot entertain a suit to determine 
the rate of rent payable by an ex-proprietary tenant, 
butan application only. Phubahea v. Jbodad Singh 

[I. Ii, E., 0 AIL, 63 
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iTUlJlSDICTION OF REVENUE CQURT 

— continued. 

3. N!-W. P. KENT AND REVENUE CASES 

— continued. 

10 . Suit for arrears of rent in 

kind.— N-Y Rent Act (XVIII of 1873), s 93 

— SBhouh — Meld (Peaeson, J , dissenting) that a 
snit foi the money-equivalent of an ears of rent payable $ 

► 4n kind is an suit for ail ears of rent withm the, meaning 
of section 93 of Act XVIII of 1873, and therefore cog- 
nisable by a Revenue Court Per Peaeson, J . — S3ch 
a suit, being a suit for damages for a breach^f con- 
tract, is cognisable by it Civil Court. Tas’-tjd-die 
Khan v . Ram Paeshad Bhag-at * 

^ * [LI* R.*1A11., 217 

20 . • Suit partly cognisable ixL 

Revenue Court and partly m Civil Court. — 
X.-W P. Rent Act (XU of 1881), ss 206, 207 —A 
co-sliarer sued in a Court of Revenue (i) for Ms share 
of the profits of a mehal and (ii) for money payable 
to him for money paid for the defendant on account 
(St Government revenue* An objection was taken m 
the Court of fiist instance that the suit, as regards 
the secon4 claim, was not cognisable m a Court of 
Revenue The lower Appellate Court allowed the ob- 

* jection, and dismissed the suit as regards such claim, 
on the ground that the Court of fiist instance had no 
jmisdietion to tiy it. Held that the objection being 
m effect “ an objection that the suit was instituted m 
the wrong Court,” within the meaning of sections 206 
and 207 of Act XII of 1881, the defect of jurisdic- 
tion was cured by those sections, and the procedure 
prescribed m section 207 should have been followed. 
Lachmi Naeain v. Bhawani Din 

• [L L* R., 4 All., 379 

21. — * Act hill of 1881 

(N.-W.R, Rent Act) 9 ss 206, 207 . — A suit was m- 

„ stitutcd in a Couit of Revenue which was partly 
cognisable m the Civil Courts held , on the question 
raised on appeal, whether the Revenue Court had 
jurisdiction to entertain the suit, that the provisions of 
sections 206 and 207 of the Rent Act (North-Western 
Provinces), 1881, rendered the plea m respect of ju- 
risdiction ineffective. Badeina$h v Bhajan Lal 
[L L. 5 AIL, 191 

22. - — — Suit for arrears of malikana. 

^-Junsdiction of Civil Court — Suits for arrears of 
Malikltna are cognisable by Revenue not by Civil 
Couits, .Ram Chtteun V. Gun&a Pees had 

* * [2 IN. W., 228 

23. — Suit by mortgagor for Tpro- 

fita, — Act XIV of 186$. — Where a mortgagor obtain- 
ing* possession of the mortgaged property by redemp- 
tion sued the mortgagee for the profits of certain 
years as due to him by the latter,— Meld that the 
question being not between co-sharers, hut between 
mortgagor and mortgagee, was not cognisable by the 
Revenue Court under Act XIV of 1863. P#aim 
Sookh v. Abbas Aly . . 2 Agra, Rev., 4 

2 4. — — Stilt by lumberdar for share 

of profits. — Suit against lumberdar . — A suit 
umbetdar for his share of the profits against another 


JURISDICTION 6 f REVENUE COURT 

— continued . 

3. N.-W. P. KENT AND REVENUE CASES"** 
— continued. 

Suit by lumberdar for share of profits — 

continued . 

lumberdar is cognisable by the Revenue Courts, 
Mohamed Ghoes v. Kxteeeemoonissa 

m [1 Agra, Rev., 52 

25. Suit for profits tak*t7 p ’oy 

lumberdar as mortg^ee.— Jurisdiction of Cwu 
Court — Wherp profits received by a lumbeidar art 
not tafen by him as lumberdar, but m his individual 
character under a supposed mortgage title, such pro- 
fits are not recoverable by a suit for profits m the 
Revenue Court. Khoob Sin&h v Bud want Singh 

[2 Agra, 305 

20 . Suit against lumberdar for 

profits. — Jurisdiction of Civil Couit. — A lumber- 
dai is not chargeable m the Revenue Couit m respect 
of profits payable at a time pri^i to his appointment, 
although he succeeded his father m the office. His 
liability in such a case, if any exists,* arises not by 
reason of bis official character, hut as one of his 
father's heirs and representing his estate, and the suit 
must he brought m the Civil and not in the Revenue 
Court. Mata Deen v. Ghtjndee Been 

- ' # [2 1ST. W, 54 

See Mata BeeT? Boobey « Chdndbe Been Boo- 
bey 6 IN. W., 118 

27. Act XIV of 

1863 , 1 , el 2.— A suit lies in the Revenue Court 
under clause 2 of section 1 <3f Act XIV of 1863 for 
a share Of profits against the lumberdar, although 
plaintiff collects her own rents, and pays m separate- 
ly her quota of the Government revenue. Sabamttt 
Bibee v, JBhtto-wan Boss . . 2 IN. W., 33 

23 , * Suits by co-sharers for sbare 

of profits. — Act XIV of 1863, s l,cl 2 — Suits by 
lumberdar . — Construction of clause 2, section 1, of 
Act XIV of 1863. Suits by co-sharers against co- 
sharers, who are not lumberdars, for a share of the 
profits, are cognisable m the Revenue Courts Such 
suits may also he brought against co- sharers who, 
without authority, have made collections m excess of 
their proper shares Suits for the profits of a maaf ee, 
as well as of a khalsa estate, are so cognisable. A 
lumberdar can maintain a suit m the Revenue Courts 
for his lumberdaree allowance, as well as for his ordi- 
nary profits as a co-sharer. Hue Naeain v . Shiam 
SOONBEB * 

f 1 ET. W., 231 : Ed. 1873, 264 : * 

S.lC, Agra, E. B., Ed. 1874, 188 

29. ■ — JPo sees si o n . — 

Where certain sharers took in lieu of their proportion 
of profits a piece of land rent-free, with an agree- 
ment that on relinquishing the land* they might claim 
their share of the profits, it was held that they coujd 
not be said to have been at any time out of posses- 
sion of their shades so long as they held the land, 
and that on relinquishing the land they might sue 
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JURISDICTION OP REVENUE COURT 

— continued. 

< r Z. N.-W. P. RENT AND REVENUE CASES 
— continued . 

Suits by co-sharers for share of profits 

— continued. 

for profits m the Revenue Court, Seetul Singh v. 
Luohmun Singh . . . 3 N, W., 23 

.^.30. Suit by ex-co-sbarer for 

of profits, — Possession — An ex«co r * sharer 
may sue m the Revenue C©irt for his share of the 
profits during the time he was m po^ession Hue 
Nabain v. Seiam Soonbee^ . , SIT. 112 

31. Suit to determine obliga- 

tion of plaintiff to contribute to revenue on 

r alluvial lands and right to share m profits. 
— Where the possession of the plaintiff m a shaie 
in a village is admitted, the Revenue Courts have 
jurisdiction to try a suit brought to determine whe- 
ther the plaintiff is hound to contribute to tho re- 
venue charged on certain alluvial lands and entitled 
to share m the profits thereof. Ram Shunkee v. 
Sheq PebseFab . . . . 5N. W., 7 

32. Gaondars. — Suit under Act 

XIV of 1863 , s, 1, cl. 2, for profits. — Gaondars, or 
persons exercising full proprietary rights over their 
land, save that they pay Government revenue through 
a third party, and also pay malikanaat a certain rate 
to such third party as their superior landlord, fall 
within the terms of clause 2, section 1, of Act XIV 
of 1863. Sheo Peetab Naeain Singh v Hub- 
shunkeb Pebshad Singh . , 5 N. W., 40 

33. Suit for profits by co-sharer. 

— Act XIV of 1863 , s. If cl 2 — Sharer m posses- 
sion —A suit by a co-sharer for possession of an un- 
divided share, and for mesne profits, is substantially 
a suit for mesne profits, and therofoie falls under 
clause 2 of section 1 of Act XIV of 1863, and should 
have been preferred in a Revenue Court. In the 
above-mentioned clause there is nothing which re- 
quires that a co-sharer should he a co-sharer m pos- 
session — that is, in receipt of profits Abut v. Na- 
seeba Kooeb . . . # 5 3V. W ., 238 

n 34. — Act XIV of 

186 s. 1 , gl 2 — The plaintiffs, recorded proprietors 
of a certain share, sued, after their father died, under 
clause 2, section 1 of Act XIV of 18G3, to recover 
profits which had accrued before their father's death. 
B 'eld (per Stuabt, C. J, Spankie, J, dissentiente) 
that thc^ profits were recoveiable in a Civil and not in 
a Rcvenve Court, Matadeen JDoobey v. Chunbee 
Been DoobeT . 6N.W., 118 

*35* * N.-W, JP. Pent 

Act, XVIII of 1878), ss. 98, 206 , 207. -Suit for share 
of profits from lumbardar.— Held by the Bivision 
Bench, following, tin* ruling^ the majority of the 
Puff Bench m Ashraf-un-nissa v. Xfmrao Begum , that 
* & suit by a co-sharer in an undivided mehal against 
the heir of a deceased lumbardar- for his share of 
profits collected by the lumbardar before his death is 


JURISDICTION OP REVENUE COURT 

— continued. 

3. N.-W. P. RENT AND REVENUE CASES 
— continued. 

Suit for profits by co-sbarer— continued. 

a suit cognisable not by a Civil Court but by a Court 
^of Revenue. Per Stuabt, Q . J —Observations on 
the application of sections 206 and 207 of Act XVIII^ 
of 1873. Bhikhan Khan v Ratan Kuab 

r* [I. L. R., 1 AH., 512 

f> 

33. Suit by heirs of deceased 

co-sbarer against beirs of deceased lumbar- 
dar for profits. — Lumbardar and co-shmrer. — A? t 
XII of 1881 , ss. 93 (h), 208 , — A suit by the heirs of 
r a^deceased co-sharer against the heirs of a deceased 
lumbardar for money claimed as profits duo to tho 
deceased co-sharer by the deceased lumbardar is a 
suit which is cognisable m the Civil and not tho 
Revenue Courts. Mata Leen Loobey v. Chundee Leen 
Loobey , 6 N. W , 118 s Mata Leen v. Chundee 
JDeen, 2 N. TV., 54; and BhiJchan Khan v. Patan 
Knar , I. L. P , 1 All , 512, observed on by Stuabt, 
C. J. Ahmaduddin Khan v . Ma jiii Rai «> 

[I. Xi. R., 5 AIL, 438 

37, Suit for arrears of revenue. 

— Lumbardar and co-sharer. — Mortgagee, — Act 
XVIII of 1873 (N.-W. P, Pent Act), s . 93 (g).— 
Act VIII of 1879, ss 11, 12 — Per Stuabt, G . I., 
and Steaight, J.— The term « co-sharer" in section 
93 (g) of Act XVIII of 1873 does not include the 
mortgagee of a co-sharer, and therefore a suit by a 
lumbardar against the mortgagee of a co-sharer for 
arrears of Government revenue is not one which, 

> under that section, is cognisable in a Court of Reve- 
nue, hut is one which is cognisable in a Civil Court. 
Per Peabson, J., and Olbeielb, X, contra . Bha- 
wani Gib v. Dabmaedan Gib 

[I. li, R„ 3 AIL, 144 

38, N-W. P . Pent 

Act (Act XII of 1881), s, 93 (g). — Held that a suit 
against a co-sharer and the transferees of his share 
for arrears of Government levenue which became due 
before such transfei, the plaintiff claiming as lum- 
bardar and as heir to the deceased lumbaidar during 
whose incumbency such arrears became due, was 
cognisable in the Revenue Courts. The principle 
laid down in BhiJchan Khan v. Patan Kuar, I. L. P ,, 

1 All , 512, followed. Waeib Muhamb^ab Khan v. * 

„ Gauki Pat . . . L Xu R., 4 AIL, 412 

m n 

39, Suit by lessee of occupancy 

tenant for recovery of possession.-^.- WtP, 
Pent Act (Act XII of 1881), s . 95 (»).— Section 95 
(n) of the North-Western Provinces Rent Act (XII of 
1881) is applicable to a suit by the lessee of an occu- 
pancy tenant to recover possession of the land under 
the lease from which tho lessor has ejected him, and 
jsuclf a suit is exclusively cognisable by the Revenue 
Courts. Muhammad Zaki v. Hasrat Khan f W. N, 
AH , 1882, p. 61 ; and P %blm v. Pariah Singh, 
It L. P. } 6 All, 81, distinguished. Chkibbu v. 
Nabpat .... I. L. R., 8 All., 32 
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L Civil Cases 2921 

2. Jury under High Court Criminal 

Procedure ..... 2921 

3. Jury in Sessions Cases . . . 2922 

4 Jury under Nuisance Sections or 

Criminal Procedure Code . 2924 

* 

See Cases undee Verdict op Jury. 

— ' * Trial by— ^ 

See Judgment— Criminal Cases. 

• [28 W. R., Cr.^2^ 

— Trial of case properly ’triable 

with assessors by— * 

r* » 

See Assessors . I. L R., 3 Calc., 765 
1. CIVIL CASES. 

1. Trial of civil cases by Jury. 

— Illegal procedure — The Civil Procedure Code no- 
where empowers the Judge to try a case with the aid 
of a jury. Doongur Rai v. Doorga Rai 

[2 1ST. W., 97 

n 

2. JURY UNDER HIGH COURT CRIMINAL 
PROCEDURE. 

n 

2. Special Jury.— Power of Cleric 

of Crown — Drawing up list of Special Jurors . — 
The drawing up of the list of Special Jurors is 
entirely m the discretion of the Clerk of the Crown, 
and the Court will not interfere. In the matter 
of Shamohund Mitter 

[1 Ind. Jur., 1ST. S., 106 

3. Ballot for selection <jf Jury. 

— Migh Court 3 s Criminal Procedure ~ 'Criminal 
Procedure Code , 1882, ss, 274, 276 (Act X of 1875, 

Si 38).— Constitution of guv y — Ballottmg.— Act X 
of 1875, section 33, contemplates that the names 
of the jury to be " choson by lot ” shall all be drawn 
out of one box containing the names of all persons 
summoned to act as jurois. Reg «. Vithaldas 
Pranjivandas . . 1. I*. R., 1 Bom., 462 

4. Constitution of Jury.— Migh 

Court's Criminal Procedure*— Criminal Procedure 
Code, 1882, ss. 267, 452 (Act X of 1875, ss 32, 37). 
— Pnso'^er not being European British subject.— A 
prisoner not being a European Butish subject, who 
is not charged jointly with a European British sub- 
J&t, is not entitled, under the provisions of th^High 
Court Criminal Procedure Act, to be tried by a ju^y 
of which at least five persons shall not be Europeans 
or Americans. Reg. v. Lalubhai Gopaldas 

[I. I*. R„ 1 Bord., 232 

g, Separation of Jury. — Discre- 

tion of Judge. — Trials for felony and for misde- 
meanour. — By the practice of the Supreme Court at 
Bombay, before the Penal Code came into opera- 
tion, on a trial for treason or felony, the jury (as 
m England) was kept together during the night 
under the charge of officers of the Court; but on" 
a trial for misdemeanour it was in the discretion" 


JURY — continued 

2. JURY UNDER HIGH COURT CRIMINAL 
PROCEDURE — continued. 

Separation of Jury— continued. 

of the J udge whether they should he kept together or 
allowed to return to then homes for the night, 
the latter being generally done, and after the Code 
came into operation the practice continued the same, 
& well in the Supreme Court as subsequently m the 
High Court the Judges applying the rule by deter- 
mining whether the offence under trial would by the 
old law ha^e been felony or a misdemeanour 
v. Dayal Jairaj . f 3 Bom., Cr., 20 

§:jury IN SESSIONS CASES. 

6. — ■ Qualification of juror. — Selec - 

s tfon of jury.— In forming a jury a Sessions Judge 

should endeavour to obtain persons of an independent 
position m life, and men of judgment and expeuence 
Queen v. Ram Dutt Chowdhry 

[23 W. R,, Cr., 35 

7. ■ ^ Cleric m office of 

Magistrate — -The fact that a persdnjjs a clerk m the 
office^ of the Magistrate of the district,** is not 
sufficient to disqualify him from sitting on a jury! 
In the matter op the petition op Rochia 
Mohato. Empress v. Rochia Mohato 

[I. L. R., 7 Calq., 42 : 8 C. X>. R., 273 

8. Objection to juror,— Criminal 

Procedure Code, 1861, s . 344, cl. 3.— The allowing of 
an objection to a juior coming within the third 
clause of section 344 of the Code of Criminal Proce- 
dure is in the discretion of the Court ; and although 
the Judge is not hound to admit the objection, yet he 
should not treat it as frivolous** Queen v . Krisno 
Churn , . . 16 W. R„ Cr., 66 

9. Swearing Jury.— Necessity to 

swear jurors — Meld that it was not necessary in 
a trial by Jury before a Court of Session under 
the provisions of the Code of Criminal Procedure 
that the jurors should be sworn, Reg. v Lakshu- 
man Ram Chundra . . 3 Bom., Cr., 56 

10. Omission to swear Jury in ** 

Sessions case. — Qucere, — If the jury m a Sessions 
case are not sworn, is the omission one which would 
he covered by section 13 of the Oaths Act, 1873 ? 
Queen v . Ramsodoy Chuokerbutty 

[20 W. R t , Cr,, 19 

11 . Withdrawal of case from 

Jury. — Improper acquittal — Rr'a case in which the 
prisoner was charged with murder, and he made 
a confession that he did strike the deceased*with 
a stick, the Sessions Judge, after considering the 
evidence, discredited the confession and ^1 the 
evidence except that of the medical officer and dis- * 
charged the prisoner, not considering it necessary 
that the case should go before a jury. Meld that the 
Sessions Judge had no right to pronounce his own 

** judgment on the credibility of the evidence, and to 
withdraw the consideration of the due weight to be 
given to the evidence to the jury. Queen v. HueOo 
* Saha • . \ • 16 W. R., Cr., 20 



JURY— continued. f , 

3, JURY IN SESSIONS CASES— 

12. Trial by Jiary or assessors.— 

Deputy Commissioner of non-regulation provinces . — 
Held, with reference to the provisions of sections 
445A and 445B of Act VIII of 1869, that the chief 
executive officer of a non-regulation province is 
bound to proceed under the provisions of Act XXV of 
1861 in the trial of o€ences punishable by a Court $£ 
Sessions, and that he must try the prisoners with 
^arnry or assessors, even if one of the counts of" the 
cferge against the prisoners be m respect of an of- 
fence not triable by a C&urt of Sessions. Queen v. 
Kishtoram Dass . . . 3BW.R., Cr., 59 

r r 

13 . — — Irregularity in trial.— Of- 

fence tinder s 91, Registration Act, 1866 —An offence , 
under section 91 of the Registration Act ought not 
to be tried with the assistance of a jury Where, 
however, such offence was tried with the assistance 
of a jury, and the verdict of the jury, who were una- 
nimous in convicting the prisoner, ,was approved of 
hy the Sessions Judge, the High Court considered it 
unnecessary to^efuash the proceedings. Queen v, 
Abbooit Kurrbem . , .14: W, R.. Cr., 32 

14. * — Case tried by 

gury to which\trial by jury bad not been extended . 
—Invalidity, — Appeals Where a case to which 
Government had not extended trial by jury was 
tried by jury, the trial (vas not considered invalid 
on that ground ; but the Judge’s charge was treated 
as his judgment m the case, and the prisoner’s appeal 
was heard on the facts. Queen v Doorga Churn 
Shomb 24 W. R., Or., 30 

IB- 

IS. — — * Trial by jury of 

case triable by assessors — Adultery — Criminal 
procedure Code , 1872, s 233 — The fact that a charge 
under the Penal Code, section 497, was ^triable with 
assessors and not by a jury, would fiofc affect the 
legality of a conviction of adultery before a jury. 
Queen v. Luokhy Naeain Nagory 

[24 W.R.,Cr., 18 

16. Trial of charges partly tri- 

able by assessors.— Power of Judge m dealing 
with verdict. — Criminal Procedure Code, 1872, s. 233, 
JExpl.—ln a trial by a jury before a Court of 
Sessions upon charges some of which were triable by 
a jury, and some with the aid of assessors, the jury, 
by a majority of four to one, returned a verdict of 
w not guilty 99 on all the charges. Held that it was 
not competent to the Judge, who disagreed with the 
verdiet, to treat the trial so far as it dealt with the 
latter charges, as a trial with the aid of assessors, and 
concurring with the minority to convict and sentence 
the accused persons. It was the duty of the Judge, 
in such a case, to have accepted the verdict as one of 
acquittal, and then to have passed orders m accordance, 
with sections $63 of the Code of Criminal Procedure. * 
Explanation to section 233 of the Code of Criminal 
Procedure discussed. In the matter of Bhoot Nath 
Dey . , ♦ . r . 4 C. I*. R. s 405 . 


JURY— continued. . * 

4. JURY UNDER NUISANCE SECTIONS OF 
CRIMINAL PROCEDURE CODE. 

17 , Appointment of Jury.— Crimi- 

nal Procedure Code , 1872 , s. 523 — Discretion of Ma- 
gistrate, — A Magistrate acting under Act X of 1872, 
section 523, should exercise his own independent dis- 
cretion m selecting the members of the jury, and tho 
persons so selected by bim should not be nominee^ &R 
the party interested m upholding the Magistrate’s 
* order. Shatyanundo Ghosab v Camfkrdown 
Passing Company . . 21 W. R., Cr., 43 

n 

1H. — — Juiy improperly 

constituted . — Criminal Procedure Cocj^e, 1861, s . 310 
— -A jury appointed under section 310 is not piSpeily 
constituted when only the foreman is appointed by 
the Magistrate and the rest of the members by the 
parties. Queen v. Hargobind Pai. 

[7 B. Lu R., Ap., 57 

S. C Dino Na-th Chuokeebuty v Burqobinb 
Par . • . .18 W. R., Or., 23 

19. * * ■ Jury improperly 

constituted — Criminal Procedure Code# 1872, s, 523 . 
— In a case in which a party ’on whom an order had 
been made for abatement of nuisance applied under 
section 523, Criminal Procedure Code, 1872, for the 
appointment of a jury, the Magistrate appointed tho 
complainant and two of his witnesses to be, the f ot mor 
a foreman, and the latter two- of tho members of the 
jury. Meld that tho jury so constituted by the 
Magistrate was not a proper tribunal under section 
523, Criminal Piocedure Code, and the proceedings, 
&c., were accordingly set aside, and’ the Magistrate 
directed to appoint afresh jury. Brindabun Duty 
v, DwAEpMNATH Sein . . 22 W. B*, Cr., 47 

20. J uror refusing to act*— Crimi- 

nal Procedure Code , Act X of 1882, ss. 133 , 138, 
139 . — Jury illegally constituted, — One out of five 
jurors appointed nnder section 138, Act X of 1882, 
declined to act on the jury* Two out of the remain- 

I der of the juiy were in favour of a temporary order 
under section 133 being maintained, whilst the other 
two were against its being so maintained. The De- 
puty Magistrate declined to pass any order under 
section 139 of the Code of Criminal Procedure, as a 
majority of the jurors did not find the temporary 
order to be reasonable and proper, and he therefore 
struck off the case. Meld that the course taken by 
the Deputy Magistrate was irregular, and ordered that 
a frosjh jury be summoned, and the cifse enquired iifto 
axjew, Uma Churn Munpbb v , Joskbin Sheikh 
[I.B.R., ll Calf., 84 

SQL - — Appointment of second 

Jury, — Criminal Procedure Code , 1872, s, 523 , — 
Where a jury appointed by a Magistrate under sec- 
tion 523, Criminal Procedure Code, had fully enter- 
tained and considered the matter submitted to it, and 
tlje individual members of the jury had given in 
their opinion to the foreman to report to the Magis- 
trate, and tho only delay was in the foreman’s making 
’the report, it was held that the Magistrate could not 
'appoint a second jury to consider the matter afresh. 
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JURIST*— continued. 

4 JURY UNDER NUISANCE SECTIONS OF 

CRIMINAL PROCEDURE CODE— continued. 

Appointment of second Jury* — continued. 
but ought to have acted on the report of the first 
. jury which had been given m before he made his 
final arder m the matter. Nozumuddy r. Hasim 

Kbm 21 W. R., Cr., 54= 

^2. Question for Jury.— Criminal 

Procedure Code , 1872 , s 523 — Procedure — In a case^ 

* in which a Magistrate ordered a person eithei to remove 
an obstruction to a pathjeadmg to a road or to show 
cause why such older should not be enfoiced,\nd m 
whicji subsequently the Magistrate# on the applica- 
tion^ of the party charged# appointed a jury under 
section 523, Criminal Procedure Code, it was held 
that the question the juiy should have been told 
to try was the question whether the fust order of the 
Magistrate was reasonable and proper, and for that 
purpose to consider whether there was a bond fide 
question between the paities as to the right of 
way over this particular piece of land, Omesh 
ChUNDER Sew V . ICHANATH MOZUMDAR 

„ [21 w. R., Cr., 64 

. 23. PixirLg time for award of 

Jury. — Criminal Procedure Code , 1861, s 310. — 

* In referring a case regarding a nuisance to arbitra- 
tors under section 310# Code of Criminal Procedure, a 
Magistrate should fix a time within which the arbi- 
trators are to send m their award ; and this must he 
done whenever from any cause the constitution of 
the jurois is changed and a fresh juror is appointed. 
Where this is not done, a Magistrate cannot carry 
out his original order if there is any delay in the 
submission of the award by the arbitrators. In the 
MATTER OF SHAMA KANT BUNDOPADYHA * 

[14 W. R., Cr., 69 

' 24. Award delivered after time 

fixed, Effect of.— Criminal Procedure Code ( Act 
VIII of 1869), s 310.— Act X of 1872, 8. 523 — 

A Magistrate cannot receive and enforce the award 
of a jury under section 310 of the Criminal Pro- 
cedure Code, delivered long after the day fixed for 
the purpose. Qijeew v. Haroobind Pax. 

[7 B. L. R., Ap., 57 

S. C. Dinonath Chucrerbutty v Hurgobind 
Pa^ . 16 W. R., Cr., 23 

25. Decision of Jury, Effect of.— 

Penality of decision so far as Magistrate is con- 
cerned. — Where a jury is appointed under section 
310 of the Code of Criminal Procedure to try whether 
an order passed by a Magistrate for the removal 
of a nfoisance or obstruction is reasonable or not, the 
Magistrate is bound under that section to be guided 
by the decision of the jury. Queen v Pohoxee 
Muxxick . . . . 12 W. R., Cr,, 28 

28. Report of majority of Jury. 

— Criminal Procedure Code , 1874 , s. 523.— Duty 'bf 
Magistrate. — Where, under section 523 of the Cri- 
minal Procedure Code, a Magistrate receives the* 
report of a jury, ho is hound to act according to the * , 
recommendation of the majority. When a number of 


JURY — continued. 

4. JURY UNDER NUISANCE SECTIONS OF 
CRIMINAL PROCEDURE CODE — continued 

Report of majority of Jury— continued. 

jurors do not agree with one another m every respect, 
hut all agree that a certain order passed by a Magis- 
trate, taken as a "whole, is not necessaiy, such jmoia 
^hould he counted together as objecting to the order. 
Queen v Naeori Paroee 25 W. R., Cr., 31 

^7. — — — * Criminal Proce^. 

dure Cod#, 133 —Public way — Nuisance -rficc- 
moval of obstructions Refusal of minority of gury 
to act — When a^mnority of a jury appointed under 
the provisions of section 1$3 of the Criminal Proce- 
dure Coue do not act, the Magistrate cannot proceed 
finder that section upon a repoit submitted by the 
majority. In The matter of Durga Charan Das 
«. Sashi Bhusan Guho . I. L. R., 13 Calc., 275 


JUS TEETH. 


See Contract— Breach or Contract." 

* J8B. X«. R., 581 
See Escheat . 1 B. R.„ P. C„ 44 


JUSTICE OE THE PEACE. 


See Judicial Notice 


p. B. Ii. R., O. Cr., 15 

See Jurisdiction or Criminal Court— 
European British Subjects. 


[7 Bom., Cr., 1 
I. Ii. R., 5 Mad., 33 


JUSTICES, SUIT AGAINST — 

See Calcutta Mui^citae Act, 1863, s. 

226 , . . . 8 B. Ii. R., 265 


m 

KABUM&T. Col. 

1. Form of Kabuxiat » , . 2926 

2. In respect of what Suit xies , 2927 

3. Right to sue . 2928 

4. Requisite Preximin aries to Suit , 2929 

5. Proof necessary in Suit . . 2931 

6. Decree for Kabuxiat . . , 2934 

See Specific Performance. 

[tL,. R., 3 Calc., 46*4 

Suit for — 

See Cases under Co-sharers— Suits by 
* Co-sharers with respect to Joint 

Property— Kabuxiats, 

1- form of kabuliat.* ^ 

1. Date for commencement of 

kabuMat. — Discretion of Court — Suit for Jcabu - 
hat without specifying date. — Where a plaint asks 
for a kabuliat for a given term, without specifying 
the date from which the term is to* commence, it 
is m the discretion of the Court to fix the proper 
term. Poorno Chunder Roy v. Stalkart 

[10 W. R., 362 
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KASETMAT— continued.' 

1 FORM OP ICABULIAT — continued. 

Date for commencements kabuliat— con- 

hmted. 

See Gko mi Mahomed v. Asmttt Ali Khan 

Chowdhry B. L. R., Sup. Vol., 974 

2. Omission of specification of 

boundaries m kabuliat. — Act X of 1859 , $ 2~ 
The want of specification of "boundaries m a kabuliat 

gxound for dismissing a suit for a kabuffat, 
whek all the particulars of area are given as required 
by section 2 of Act X or 1859. Ramnath Rakhit 
v, Chand Haei Rhuya • 

' [6 B. 3>R., 350 : 14 W.„R., 432 

2 . IN RESPECT OP WHAT SUIT LIES^ » 

3 . Suit for kabuliat for portion 

of land.— Land included m an entire holding . — 
A suit for a kabuliat will not lie for a portion only 
of the land included in an entire bolding. Bam Doss 
Bhhdtaohabjeb «. Bamjeebun Poddar 

* [6 W. R., Act X, 103 

* Abdoox. Ali v. Yae Ali Khan Chowdhry 

[8 W. R., 467 

4. — Land held under 

istemrari tenures. — A landlord cannot sue for a 
kabuliat in respect of a portion of the land held un- 
der an istemrari pottah. ifooitOAKANT Mozoomdae 
v. Bishjeshur Durr Chowdhry 

[W. R., 1864, Act X, 44 

5 . 'Proprietor of frac- 

tional share in estate — r X\ie question was referred to 
a Pull Bench “ whether a suit by the owner of a frac- 
tional share of an undivided estate for a kabuliat 
will he." Norman, J > was of opinion that, as a 
geneial rule, the holder of a tenure cannot be sued by 
owners of fractional shares in the supeiycfr tenuie for 
separate kabuliats according to tho proportions to 
which they allege themselves to he entitled m tlie 
superior tenure. A tenure is an entire thing, and 

♦cannot ho subdivided against the will of the tenant. 
Look, Raylby, Macpheeson, and Mittee, JJ., 
did not answei the question, on the ground that 
hdid not arise in the suit. Indae Chandba Dugar 
v. Brindabun Bhara 

* , [8 B. L. R., 251 : 15 W. R., F. B., 21 

6 . * — Uncultivated lands 

brought into cultivation. — A separate kabuliat can- 
not be claimed for uncultivated lands already com* 
prised. m a lease, on the ground that such unculti- 
vated lands have since been brought into cultivation 
Mahomed Kaloo Chowdhry v , Pedate Shiedar 

r * [ 8 W. R., 219 

7 . — Right of fishery.— A suit for a 

kabuliat will not he for a right to fish in certain 
waters. Mqhun Gobind Sein v Nittaye Haldar 

r [6 W, R., Act X, 101 ‘ 

8 . — ~ Suit for etmami kabuliat.— 

JurwtfiAhon * — A suit by a proprietor of land for an 


KABULI AT — continued . r r 

2. IN RESPECT OP WHAT SUIT LIES 
— continued. <* 

Suit for etmami kabuliat— conUmed. 

etmami kabuliat from his tenants at the prevailing 
rates is cognisable only under the I^ent Act. Nus- , 
stjeht Ali Chowdhry «j, Mahomed Kanoo Sirdar 

[11 W. R. s 541 

9 . e Baud occupied by buildings 

q — J urisdiction —Building used as dwelling-house , 

manufactory, or shop — Where the land m respect^ 
of which a kabuliat is demanded is occupied by p> 
building used as an ordinary dwelling-house, manu- 
factory, or shop, — Held that a suit fo# delivery of a 
[ kabuliat m respect of such land is not cognisable 
, under the Bent Acts. If such land formed part of an 
agricultural holding and was auxiliary to its enjoy- 
ment, it would form a portion of tho holding, and the 
landlord would be entitled to demand a kabuliat in 
respect of the entire holding, not excluding the land 
on which the building is erected. The principle of 
this decision will apply equally to suits brought to 
obtain payment of perjout as rent. Chotuok Pan- 
doo v. Innayut Ali f 

[3 Agra, 49 : S. 0. Agra, F. B. s Ed. 1874, 131 

10 . Suit by mutwalli to obtain 

kabuliat from kbadim. — Jurisdiction. — A suit** 
by the mutwalli of a mosque to obtain a kabuliat 
from a khadmi, or subordinate servant attached to 
the mosque, will not lie under the Rent Act. Hiddut 
Ali v. Kobeemalla Meeajee . 6 W, R„ Act X, 9" 

11 . Suit to set aside Collector’s 

order for kabuliat— Jurisdiction — A suit to set 
aside a decree passed by a Deputy Collector for exe- 
cuting a kabuliat in favour of the defendant, and for 
a declaration that the land m suit pertains to the 
talook of a third party, is cognisable under the Bent 
Act. Sonatan Boy v. Anand Kumar Mookerjef 

[2 B. Ii. R., Ap., 31 : 11 W. R., 96 

3. BIGHT TO SUE. 

12 . Requisites for maintenance 

of suit. — Evidence of relationship of landlord and 
tenant — In order to maintain a suit foi a kabuliat 
the plaintiff must show that the relation of landlord 
and tenant existed between him and the defendant. 
Ramessue Audhikaree v. Watson & Co * 

[7 W. R., 2 

Jalha v. Koylash Chundee Det * 

, ' [10 W. R., 407 

Chunder Nath Hag Chowdhry v Asanoollau 
Mundul . , . , lOW.^, 438 

Sreemunto Koondoo v . Beijonath Paul Chow- 
mey . 16W.R., 296 

Keisueya V. Chotoo 

[ 1 K.W., 78: Ed. 1873, 131 
*Muhbsh Dutt Pandby v Seetul Sonar 

[1 RT. W., Ed. 1873,146 

• 13, Agreement fixing 

"rent. — Ryot without right of occupancy. — Agreement 
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KABULIAT — continued. 

3. EIGHT TO SUE — continued. 

» % 

Requisites for maintenance of stut— con- 
tinued 

fixing rent. — A landlord can sue a ryot not having a 
right of occupancy for a kabuliat only when an 
agreement fixing the rent has been entered into 
AHjgHD Eeza 0 . Aghobi . 2 B. Ir. R. s S. 3ST. a 15 

14. — Allegation *of 

tenancy . — Qucere, — Whether a suit for a kabuliat on 
an allegation that the defendant is holding a specific 
quantity of land under the p&intiff will lie Yakoob 
Abi u. Kaemooblah . . . 8 W. B. s 329 

__ m * 

lo. — - — ■ 1 Proof of right 

to assess as tenant — Until the right to assess has 
been properly determined, a suit for a kabuliat will 
not lie under Act X of 1859. Ramnath Singh v . 
Hubo Lalb Pandey , . , 8 W. R., 188 

16. — Proof of right to 

rent. — Decree declaring liability to assessment — 
Where the tenure of a defendant is declared liable 
to assessment m # a suit passed between him and the 
plaintiff's vendor, the plaintiff can sue for a kabu- 
liat, as he is thereby only carrying out the provisions 
of the decree obtained m that suit. Modbtoosoodun 
Ch&wdhey v. Ram Mohun Ghue . 8 W. R., 473 

17. — — — — Suit for resump- 

tion. — Land claimed to be lakhiraj. — Obligation of 
landlord to sue for resumption — A landlord is not 
bound to sue for resumption befoie bringing a suit 
for a kabuliat m respect of lands which the defend- 
ant claims to hold as lakhiraj. Fuzbon v Abdoob- 

7W.R.,169 

18. * Proof of right to 

rent. — Suit for declaration of liability to assessment 
and for kabuliat — A suit for a kabuliat cannot he I 
maintained where the parties are not related to each 
other as landlord and tenant. But a landlord may 
legally sue for a declaration of the amount of rent with 
which his land ought to he assessed ; and should the 
occupant not agree to the rent assessed by the Court, 
the landlord may sue him for use and occupation, or 
for ejectment, or for both. Shunto Doss Autith v. 
Hubeehub Mookebjee . . 20 W. R., 368 ■ 

19. Proof of right to 

rent. — Trespasser — Decree m summary suit for pos- 
session — A zetfiinijp cannot compel a trespasser on 
his land to become his ryot and execute a kabuliat^n 
his favour, and the fact that the zemindar has obtain- * 
ed a summary decree under section 15, Act XIV of 
1859, against a person, does not entitle him to treat 
such person either as a trespasser or a ryot on his 
land. Hemabee v , Kumba Kant Banebjhb 

[16 W. R., 133 

4. REQUISITE PRELIMINARIES TO SUIT. 

20. — — ^Notice of enhancement.— ; 

A suit for a kabuliat at an enhanced rate, to take 
effect prospectively from the date of suit, may he 
instituted without any preliminary notice' of en- 


KABTJXjIAT — continued. *» 

4 REQUISITE PRELIMINARIES TO SUIT 
— continued 

INotice of enhancement — continued. 

haneement, and at any time during the tenancy, 
Bbae V. K umul Shaha . 4 W. R,, Act X, 5 

3J* — — — — Landlord and 

tenant — Held , per Steeb, Kemp, and Seton-Kabb, 
JJ., tl^t, under Act X of 1859, a landlord can sue 
llis tenant for a kabuliat fixing the amount of rent, 
without having served upon hisu notice of enhance^ 
ment Per Nobman, J — Such* notice was necessary, 

• and by section,9 of ABt X of 1859 the landloid must, 
before suing* for a kabuliat, t&idei a pottah to the 
tenant Per Peacock, C J —The question did not 
ams»m the case. The relationship of landlord and 
tenant £did not exist between the parties Ram 
Kanth Chowdhry v Bh^bun Mohun Biswas 
[B. L. R., Sup. Vol„ 25 : W. R., F. B., 183 
WOOBEUT HoSSEIN V. JUMOONA DaSS 

[W. R., 1864, Act X, 60 

Doobga Peeshad Doss v KabeI Kinkub Roy 

[5 W. R., Act*X, 88 

22. ■ — — x of 1859, 

ss 9 and 13 — Held, by the majority of a Full Bench, 
a landholder can sue for a kabuliat at an enhanced 
rate without first having , given notice of enhance- 
ment under section 13, Act % of 1859 He can also 
sue without having filst tendered a pottah Per 
Peacock, C. J . — He can sue if he has given notice 
of enhancement. Per Nobman, J — A suit for a 
kabuliat is not maintainable except m cases provided 
for by section 9, Act X of 1859 Thakooeanee 
Dassee v Bisheshttb Mookebjee 

[B. Ii. R., Sup. Vol., 202 : 3 W. R., Act X, 29 

i SUEEBE ABI V. FUTTEH ABI 

[W. R., 1864, Act X, 2 

Tabinee Chubn Bose v Kashinath Sing-h 

[ W. R., 1864, Act X, 37 

23, Tender of pottah.— Decree con- 

tingent on offer of pottah. — The previous tender of a 
pottah is not absolutely necessary to entitle a land- 
lord to a decree foi a kabuliat. The decree may 
make the obtaining of the kabuliat contingent on 
the offering of a corresponding pottah Munsoor 
Ali v, Bunoo Singh . . 7 W. R.,^282 * 

Nityanund Ghose v. Kissen Kishobe 

[W. R., 1864, Act X, 82 

Mahomed Yacoob Hossein v. Chowdhry 
"'Wahed Abi 

[4 W. R., Act X, 23 : 1 Ind. Jur., IN, S., 

Goyind Chttndeb Addy «. Auboo Beebes 

[1 W . R., 49 

Modhoosoodttn ^Chowdhby u. Ram Mohun 
Ghue .... 8W.R.,473 

4J4. Landlord and 

tenant — In order to entitle a landlord to sue for a 
*kabuliat, he must tender a pottah. Akhoy Sunkub 
8HUCKEBBUTIY 0. INDSO BHUSAN DEB Roy w 

[4 B. L. R., F. B„ 58 
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KABTIXIAT-MnWafietf. 

4.‘ REQUISITE PRELIMINARIES TO SUIT 
— continued. 

Tender of pottah— continued* 

8 * 0* AKHOY StTNKTTR ChUCICERBUTTY V. INRRO 
Bhusan ,1)eb Boy . 12 Vf. B., E. R,# 27 

PERTAB ChUNDER BANEBJEE ». PHIRLIPPE 

[2 W. R., Act 2$ 58 

Troyeuckhonath Chowdhry v. KadbemaBibeb 
1 [2 W.R., Aet r X,9£ 

Umbioa Chubb- Pottro d. Boiba^ath Pottbo 
c [1 W. R., 82 

25 . fM — Aot t X of 1859, 

9, — A landlord is not entitled# under Act X of 

1859, section 9, to require Ms tenant to give hrnva 
kabuliat unless the tenant holds under a pd&tah, or 
tho landlord has teudei^d a pottah. Gobinlale 
ShaIi V4 Kinqo Koyar . . Marshy 400 

Doorga Kant Mozoomdar v. Bisheshttr Butt 
Chowdhky . W. R„ 1884, Act X, 44 
* 

26. — Issues, — Inter - 

tenofs?—' Where a suit is brought for a kabuliat 
after service of the proper notice, the first and main 
question is whether, as a matter of fact# the plaintiff 
can establish that ho or some person from whom he 
derives title, put tke^defendant into possession of all 
the lands in respect of whfebt the kabuliat is demacted ; 
and the second qilestioif is whether he lias tendered a 
propci pottah, and is therefore entitled to the corre- 
sponding kabuliat. For the decision of such a suit it 
is immaterial whether the land for which tho kabu- 
liat is demanded belongs m reality to tho plaintiff or 
to third parties, i $ud the Court should not allow tho 
latter to como in as intervenors against the will of 
tho plaintiff. BadHa Nath Crowd hey v. Joy 
Soonder Moitra . • 2C.L. R„ 302 

& PROOF NECESSARY £N SUIT. 

27. * [Evidence of quantity of 

land. — Failure to prove quantity , — In a suit for 
obtaining a kabuliat, failure to prove the exact quan- 
tity of land for which the kabuliat is sought to be 
obtained genders tho suit liable to dismissal. Shib 
Bam Ghose I?, Fran Pieia 

[4 B. Ii. R., Ap., 89 : 13 W. R., 280 

2*§. « Proof of reasonable rent- 

proof of holding land m suit . — Onus of proof —A 
landlord suing a ryot for a kabuliat is bound to 
make out the reasonableness of tho ront whicf ho 
demands, and & fortiori that tho defendant is hold- 
ing the particular land specified in his suit, Shib 
ChundIib Bose d. Bam Chund Chund 

[9 W. R,, 521 

29. * — — Rate of rent# Evidence of,— 

Customary rate of rent , — A landlord is bound to 
prove that th$ rate o% rent at which he claims a 
kabuliat is’che rate that he has been in the habit *of 
receiving from the tenant Bam Jeebun Chttcker-, 
RUTTY V, KHOOBEBRAM CHApJTEBJEE _ 

[17W,R„3fS§ 


KABULIAT — continued. ’ " 

6. PROOF NECESSARY IN SUIT — continued. 
Rate of rent# Evidence of— continued. 

30. — - — — Failure to prove 

rate of rent,— “ Probable rent”— In a suit for a 
kabuliat for certain resumed *kkhiraj where *it 
was found that the quantity of land in t$c defend* 
ant’s possession was less than that alleged by 
%) plaintiff, and that the rates of lent depese’ef to 
were less than those claimed, — Held that the suit 
| was rightly dismissed, and that the meie use of the* 
^word ** probable” in describing the rate of rent 
claimed, ought not, unde$ the cii cumstances, to better 
the position of the plaintiff ; the entire gist of the suit 
having been to get a certain rate of rent. Held (by 
MitTeH, J ,) that the mere fact of the lauds in question 
having been declared in a previous litigation between 4 
the parties to be the mMl lands of the plaintiff’s 
zemindan wrongfully held by the defendant under 
an invalid lakMraj title was not sufficient to convert 
the defendant into a tenant of tho plaintiff ; and that 
as the relation of landlord and tenant did npt exist 
between the parties, the foundation was wanting for 
a suit for a kabuliat. Sowdaminee Debia v, Mo* 
hesh Chunder Mookerjeb . 0.9 W. R„ 282 

31. — * — > — — Landlord * and 

tenant.— Enhancement— Plaint. — Decree . — A land- 
lord, who sues for a kabuliat at a specified rate, hut 
fails to^ show that such rate is fair and equitable, is 
not entitled to a decree for a kabuliat at a less rate, 
but the suit must be dismissed. Held, also (Piiear, 
J., doubting), that in a suit for a kabuliat the plaint 
should specify the date for tho Commencement of the 
kabuliat. A plaint which does not specify such date 
ought to bo returned; but if it has been admitted! 
and the case heard, tho Court may supply the omis- 
sion by specifying in the decree the date from which 
the kabuliat is to commence. Ghobam Mohamed 
1?, Asmut Ali IChan Chowdhry * 

[B. X#. R., Sup. Vol, 974: 10 W, R., E. B., 14 

Hamid Aiot v, Aeeeoodken 

[1 B. R. R., S. N., 14: 10 W. R., 213 
Dindayae Paramanik v. SurendranatH Boy 
[3 B. I.. R„ A. C., 78, note : 10 W. R., 77 

32. - — Failure to prone 

rate of rent — Tenure invalid lakhircy, — Held that 
the principle of the Full Bench decision in the case 
decided on the IQfch March 18GS, Gholam*Mahomed v. 
AsmUt Ah Khan Chowdhry^ PL 71, Sup , Vol f 
974 4 10 W. 11., F B ,14, applies as # much to*ease# 
in«which defendant has held undoi an invalid lakhmij 1 

► as to ryots whose rents are to be enhanced Imdad 
Hossein v. Stack . . . 12W*R.,454 

* 

33. Sutt for kabuhat 

at rate other than fair and equitable — A suit for a 
kabuliat at a given rent, where tho rate claimed 
is found to bo above what is fair and equitable, is a 
suit for enhancement to which the Full Bench rul- 

1 ing — Gholam Mahomed v Asmut Ah Khan Chow - 
dhry, B. Z, P , Sup, Vol , 974 • 10 W.ByF B. } 14— 
applies, even though the rent is asked only for excess 
land Kunchun I>ko Sing-h v, Tekait Sidk 
Nath Singh .... 15 W, R.,289 
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KABULIAT — continued . 

5. PROOF NECESSARY IN SUIT— continued. 

. Bate of rent. Evidence of —continued. 

84. Failure to prove 

rate of rent — Right to kabuliat at fair rent after 
notice of enhancement — Where a tenant has had full 
anil timely notice of the giounds on which his land- 
lord claims a kabuliat at enhanced rates, the landlord 
is <jntitled to a decree for a kabuliat for what he 
may prove to be a fair and legal demand, notwifffi- ’ 
standing his failure to prove his right to a kabuliat 
at the rate fixed by him The Full Bench luling n^ 
Qholam Mahomed v. Asmut Ah Khan Chowdhry, 
BLR, Sup. Vol , 974 . 10 W R , F B , 14, not 
applying^*) a casg where notice of enhancement has 
been given. Gopeenath Jannah v. Jetoo Moilah 

[18 W. E, 272 

85. — Failure to prove 

rate of rent — Suit for kabuliat and assessment 
after resumption. — A party having obtained a decree 
for resumption declaring that he was entitled to 
assess went upon certain land brought a suit for a 
kabuliat. The first Court found that the extent of 
the land was lcsij than that alleged in the plaint, and 
the rate of rent to which the plaintiff was entitled, 
lowe* than that churned. Accordingly it decreed a 

* kabuliat for the proper quantity of land at the proper 
ante, The lower Appellate Court dismissed the suit, 
on the ground that the plaintiff had not proved the 
claim stated in the plaint. Meld that the District 

1 Jfaulgo had rightly applied the decision in Qholam 
Mahomed v. Asmut Ali Khan , B. L . R., Sup, Vol 
974 * 10 W. It, Id B„ 14, which was equally appli- 
cable to cases in respect of lands for the first time 
resumed and assessed, Jellok Ruhman v Seeta- 
ram Dutt . . . . 21 W. B., 224 

• 

30. — — • "Enhancement of 

rent.—Fresumption of landlord’s willingness to 
grant pottah,— In order to entitle a landloid to sue 
a tenant for a kabuliat at a certain rate of rent, ho 
should either have tendered a pottah to the tenant at 
the rate of rent mentioned m the kabuliat, or he 

* should bo willing to grant a pottah at that rate; and 
if the Court considers that the rent which he claims 
is the correct amount, it will presume that he is 
ready to grant a pottah at that rate, and will give 
him a decree for the kabuliat But this presumption 
will not hold # if the Court thinks that the rate claimed 
is too high ; and in such a case, therefore, the pre- 
sumption having failed, the landlord will not be en- 
titled a kabulia# at such lower rate as the Court 
may think just, but his suit will be dismissed. Gfo~ 
lam Mahomed v* Asmut Ah Khan Chowdhry, B . L , 
R„ Sup . fol, 974 ; 10 W. R„ F B., 14 , followed. 
Qopeenath Jamah v. Jetoo Moilah, 18 W. R., 272, 
dissented from. Gogon Manji «?. Kashishwary 
Dbbi .... I.L.B.,SCalc.,498 

S. 0. Gogon Makati ». Gobind Chunder Khan 

1C. Xi.B^241 

37, — r— Enhancement of 

rent . — J Pottah, Tender of,— Form of decree,— If a 
plaintiff brings a suit for a kabuliat at an enhanced 
rate against a tenant holding a mouzah under him at 


KABULIAT — continued*. m 
5 PROOF NECESSARY IN SUIT — continued. 
Bate of rent, Evidence of— continued. 

a wholly insufficient rent, and the tenant sets up a 
wholly false and fraudulent defence, — e g , that the 
rent he pays is not liable to enhancement, as he holds 
under a pottah which entitles him to hold so long as 
he j^iys a certain fixed rent quite irrespective of the 
value of his holding , and if on enquiry it is found 
that tlj^ defendant’s plea is entirely false, and that he 
¥ not entitled to hold at any fixed rent, but only on 
payment of a fair rent with reference to the value of* 
his holding, still if it he found tnat the plaintiff has 
at all ovei -estynated the amount of rent to which he 
is entitled, Jus suit must he fhsmissed with costs. 
Brojo Kishobe Singh v. Bharrut Singh Moha- 
P¥TWJE .... I. L. B., 4 Calc., 963 

MahCmbb Assur v. Pogose . 2 C. L. B„ 8 

* 

6. DECREE FOR KABULIAT. 

38. Eorm of decree.— Specrfica* 

tion of duration of kabuliat — Degree m suit for 
kabuliat.— In a decree for a kabuliaf ‘Uie term for 
which it is to remain m foice should not bS fixed. 
SWAENAMAYI V. GaURI PRASAD DaS 

[3 B. L. B., A. 0,270 

89. — — • Kabuliat , Decree 

for , without fixing term. Effect of. — Where a suit 
for a kabuliat at an enhaficedjcent is decreed without 
any term being fixed by*the Court, the kabuliat exe- 
cuted is inoperative beyond tbe year of demand, 
Kbisto Chunder Murdraj v. Poorosuttum Dass 

[15 w. R., 424 

Modhoo Ram Dey v. Boydonath Dass 

* [9 W. B., 592 

KARANTAVAM. 

See Cases under Malabar Law— Joint 
Family. 

See CasJU unde Malabar Law— Main- 
tenance, 

KARHAM, OFFICE OF-"WOME3ST. 

Women are incapacitated from holding the office 
of Kamam. Alymalammal v. V enkaiaramayyam, 
S.D A, Mad., 1844, p. 85, followed. Yenhatarat- 
namma v, Ramanujasami . I. Ij. R«, 2 Mad., 312 

KAZI, APP OINTMENT OF— * 

- See Mahombpan Law— Custom, 

# [I. L. R., 1 Bom., 033 

See Mahomedan Law — Kasi. 

[I. L. R., 1 Bom., 638 
I. L. R., 3 Bopi, 72 
1 Bom., A p.,-18 

KHOJA MAHOMED ANS. 

See Hindu Law— Custom— Inheritance 
and Succession. 

. *[12 Bom., $81, 294 

I. L. B., 3 Bora., 34 
* See Religious Community. 

** [12 Bom., 323 
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KHQTI* TENUE#. * 

See Oo«hilarers—General Eights in 
Joint PBomtTjr , 8 Bom., A. C., 1 

1* Proprietary rights,— Ownership 

of mod on milage lauds, — Purest right** —The plain- 
tiff sought to rinse the question whether, in virtue oJfc 
liis being izafatdar and khot of three fourths of a 
village, he was or was not proprietor of three fomths 
thereof, and entitled, as such proprietor, to tfiree 
fourths of the wood, including teak as well as izaili 
wood, growing on the village lands. His e right$ 
tinder the izatati title depended on two documents • 
one, an imperial sanad, dated m AD. 1653; the 
other, a Marathi document, felted iji A.I). 1722. 
The first was construed to confer upon jdie gi antee, 
as collector *of the revenue, certain perquisites, and 
to make hereditary a right which before had J|pe<$n 
only a personal right, with reversion to the sovereign* 
hut not to confer any proprietary right in the village 
lauds. By the second, all that was granted was a 
right tm babatas or cesses, the grantee being the 
desai, or collector of the revenue, on behalf of the 
Government Therefore, it was held that the izafati 
title did not«ca$ry with it the proprietary right. On 
the qudbtion as to the khoti, it was hold, without the 
expression of any opinion, that no kliot is or can be 
the proprietor of the soil; that such a light is not 
vested in every khot. This khot of three fourths of 
a village had been authorised by the Government to 
carry on the management? qp khot, of the remaining 
fourth, and had agreed? at the time of entering into 
this arrangement, that he would preserve for the 
Government all the trees in reserves marked by 
survey numbers, and all the teak trees in the village. 
Ho had admitted that the Government had the 
power to make su$i reserves. It was not shown that 
the Government had cut down any mill wood m the 
village, only that it had recovered the value of some 
izaili wood cut m the reserves without their leave. 
It was decided that the khot had not made out a 
title to any teak wood as against Jfce Government, 
nor a claim against it m respect of the izaili wood. 
Nag-areas v. Conservator op PojCbsts, Bombay 
[I* L. R., 4 Bom., 264 
L. R., 7 I. A., 55 

2. * Right to restoration of 

tenure after resumption by Government— 
Conditional restoration * — In a suit brought by a 
khot m 1802 to recover an hereditary share m a khoti 
village, which had been mortgaged by her husband 
in 1845, and taken directly under Government man- 
agement by the Sub-Collector of Kolaba on failure 
by the mortgagee to pass the customary agreement 
(febuleut) for the security of the revenue for the 
y%r 1851-52, the Court of first instance decreed the 
restoration of the khoti estate on payment by the 
pMntiff of any loss which may have been sustained 
by Government during its entire management, but 
the District Judge in appeal modified that decree by 
annexing a condition that the plaintiff! was to observe 
engagements which*had been entered into between * 
Government and the sub-tenants of the estate through 
fhe revenue survey which had been introduced dur* 
<B*ect management 9 # the village by Gove*&- 
Whether as regards the rates of assessment or 


KHOTI TENUES. — Right to restoration 
of tenure after Resumption by Govern- 
ment — continued * 

r 

the right of tenancy. Meld, by Arnould and New- 
ton, JJ. (Tucker, J. dmentiente), that plaintiff 
had no right to object to the condition subject to 
which the District Judge had allowed her claim fo 
resume the khotship. Tajubai v Sub-Collector 
op Kolaba ... 3 Bom., A. C., 132 

*3. Liability to assessment for 

lands while khoti village is under attach- 
ment by Government. — Bom Act I of 1865 , 
s. 11, cl 1 , and s.38 —A khot is liable to be assessed 
for khoti profits m respect of land m bis private 
occupation during the time that t^e khoti jdllage is 
under attachment by Government. Qu<zre,~~ Whe- 
ther a khot in respect of such lands is a tenant with- 
in the meaning of section 11, clause 1, of Bombay 
Act 1 of 1865, and whether the powers in section 38 
of that Act apply to such lands. Ramohandea 
Naesinha v. Collector op Ratnagiri 

[7 Born., A. O., 41 

4. Khot’s right to protfts for 

one year when khoti village under Govern- 
ment attachment. — Bom. Khoti* Act, I of 1880 . 
— Land Revenue Code , (Bom.) Act V of 1879, 

— Right to levy profits from khoti co-sharer — Limit * 
ation. — The position of a khot, in the villages,. to 
which the Bombay Khoti Act I of 1880 has been 
extended, is that of a superior holder, and in the 
event of attachment of his village his rights in respect 
of khoti profits, on his resuming the wianagumfentT 
of the village, would ho regulated by section 162 of 
the Revenue Code, Bombay Act V of 1879. But 
this rule does not hold good where the village attach- 
ed is one in the Kolaba District to which the Khoti 
Settlement Act (I of 1880) has not been extended, 
unless the khots therein are sanadi or vatandar 
kliots. Where plaintiff sued the defendant, his khoti 
co*sharer, to recover from him tlje khoti profits for 
the year during which the village was under Govern- 
ment attachment, and it was found that the Khoti 
Act I of 1880 was not extended to the village and 
that the plaintiff was not a sanadi or vatandar khot, 
— Meld that the plaintiff was not entitled to recover 
the profits from the defendant, nor could he do so 
from Government under the Revenue Code, oven if 
it had collected them for the year of attachment. 
The Government could not he said to have been 
trustee for the khots of the village, BjafkAiJi Ram- 
CEANBEA OKE V. NlJAMALI KHAN # 

[I. LrR,, 8 Bom* 526 

KIDNAPPING. 

1. Requisites of offence— Renal 

Code , s. 868.~~Abduettoti from lawful guafdiamship* 
—To constitute the offence of kidnapping, under 
section 863 of the Penal Code, it must he shown that 
the person was abducted from lawful guardianship, 
and lawful guardianship is a guardianship by a per- 
son who is lawfully entrusted with the care or cus- 
tody of a minor. Queen v. Bulbed 

[2N.W.,2S8 

2, Penal Code , ss. 

861, 863>~~J£nticing from lawful guardianship *— To 
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KIDU'APPIN'G.— Recruisites of offence — 

continued . : 

support a -conviction for kidnapping, under sections 
361 and 363 of the Penal Code, it must be shown 
that tlie accused took oi enticed away from lawful 
guardianship the person kidnapped. Queen v. Neela 
" Bibee^ . * . . .10 W. R., Cr., 33 

Queen v. Mohim Chunbeb Sib 

~ o [16 W. R., Cr., 42 


KILHAPPrN'G.— Consent— continue^. 


the taking or enticing should be shown to hcve bee: 
by means of force Qr fraud. Queen b Bhunge: 
Aheee ..... 2 W. R., Cr,, < 

Queen v Amgab Bugeah . 2 W. R„ Cr., 6 


Queen b. Modhoo Paul 
Queen v. Kooeban Singh 
° Queen v. Sookee , 


. 3 W. R., Cr., i 
. 3 W. R,, Cr., 11 
. 7 W. R., Cr., 3< 


3, — Omission to enquire as to 

.guardian. — Child under ten years of age . — Penal~> 
Code , s 361. — Guardianship — Minor . — A Old 
under ten years of age is, pnma faciei subject to 
guardianship, and any one leinovmg such child with- 
out Jfermissio'h properly obtained, takes the usk of 
such act upon himself , the fact of having omitted to 
enquire whether the child had a guaidian oi not, is ** 
no defence to', a charge of kidnapping a minor fiorn 
lawful guardianship under section 361 of the Penal 
Code. Empeess v. Umsabbaksh 

[ I. Xi. R., 3 Bom., 178 

/£ Lawful guardianship.— Guar- 

dianship of illegitimate child — Penal Code ( Act 
XLVof 1850) > ss . 361, 366 —The mother of an il- 
legitimate child is its proper and natural guardian 
Curing the period of nurture. And where the mother, 

* on her death-bed, entrusts the care of such child to 
a person who accepts the trust and maintains the 
child, such a person is “lawfully entrusted” with the 
care and custody of the minor within the meaning of 
section 361 of the Penal Code. The explanation of 
the words “ lawful guardian ” in section 361 is in- 
tended to obviate tbe difficulty the prosecution might 
be put to m being hound to prove stuctly, an cases 
of abduction, that the person from whose care the 
minor has been abducted was the guardiap of such 
minor withm the meaning of the legal acceptation of 
the word. Empbess «. Pemantle 
- [I. L. R., 8 Calc., 971 

g. "Enticing away 

child playing on public road — Taking from lawful 
guardianship — An enticing away of a child playing 
on a public road is kidnapping from lawful guardian- 
ship. Queen v. Oozeebun . 7 W. R., Cr., 98 

6. _ Penal Code > s. 363. 

— Betrothed girl after marriage is broken off. — A 
person jjdio carries off, without the consent of her 
guardian, a girl to whom he had been betrothed by 
her father after the father had changed his mind and 
broken off thS marriage, is guilty of kidnapping 
punishable under section 363 of the Penal Code. 
Queen v. G-ooeoobass Rajbunsee 

; [4¥. R.> Cr., 7 

7. Husband taking away wife. 

Abettors in taking away wife,— A. husband cannot 

be convicted of kidnapping for taking away his own 
wife, nor can those who aid him in doing so Queen 
v. Askbb . . • . W. R., 1864, Cr , 12 

8. -s Consent.— Taking by force or 

fraud.— Penal Code, s. 361.— The consent of a kid> 
napped person is immaterial, and it is not necessary « , 
for a conviction, under section 361, Penal Code, that 


p. Abetment of kidnapping.- 

Penal Code , ss. 116 and 363 — Accused was eonvicte 
by the Magistrate of abettmg the kidnapping of 
minor. Accused^ knowing that the minor had 1 el 
home without the consent of his parents, and at th 
instigation of one Komaren, the actual kidnappei 
undertook to convey the minor to Sandy urCeylo 
and^was arrested on the way thither. The Sessior 
Juv ge reversed the conviction, on the ground the 
there was no concert between the accused and Konu 
ren previous to the completion of the kidnapping b 
the latter Meld, by the High Court, that, so long s 
the process of taking the minor out of the keepm 
of his lawful guardian continue#, the offence of kic 
napping might be abetted, and tha'l m tbe presei 
case the conviction should be of an offence pumshah 
under sections 363 and 116 of the Penal Code. Re< 
b. Samia Kaunban . . I. L. R., 1 Mad., 17 

10. s Penal Code (At 

XLV of 1860), ss 109, 363. — Bight to custody < 
children — A mother cannot have a right to the cui 
tody of her legitimate children adversely to tl 
fathei. Oidmarily the custody of the mother is tl 
custody of the father, and any lemoval of the childre 
from place to place by the mother ought to be take 
to be consistent with the right^pf the father as gua: 
dian, and not as a taking out of his keeping. Bi 
where a Hindu woman left her husband's hous< 
taking with her her infant daughter, and went to tb 
house of A , and on the same day the daughter wa 
married to*S», the brother of A., without the father 
consent, it was held that A. was rightly eonvicte 
under sections 109 and 363 of the Penal Code c 
abetting the offence of kidnapping. In the matte 

OE THE PETITION OP PHAN KBISHNA SUBMA. Eft 
PBESS V. PrANEEISHNA SUBMA 

[I. L. R., 8 Calc., 969 : 11 C. L. R* i 

11. Concealment of kidnappei 

person, — Penal Code , s 368. — Concealment of ki% 
napper. — Section 368 of the Penal Code refers I 
some other party who assists in concealing any perso: 
who has been kidnapped, and not to the kidnapper 
Queen v. Oojeeb . . , 8W, R., Cr., X 

12. — — Penal Cc$e, i 

368. — The mere fact of a girl being received into 
house and retained there by the owner, even a?ter h 
may have become aware or found reason to believ 
that she had been kidnapped, does not amount t 
concealment of ber, unless an intention of keepm 
her out of view be apparent. Queen v. Jhubbup 

[5 1ST. W., 13; 

13. — — Girl merely stay 

xvg temporarily in another house , — The mere ch 
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KIBKAPFIHG^Cojacoalment of kidnap- 
ped £&rso n— continued. 

. emu# tan c<? of a girl, who had boon kidnapped, staying 
m the house of a person for a Qay or two, does not 
warrant the conclusion that she was wrongfully eon- 
coaled by that person, with the object of baffling any 
search that might he made for her, Queen «. 
CinjnnoA 6 3ST. W., 189 

14. 

— — - — Pencil Code , ss? 

363, 366 , 368 , — Illegal concealment . — When a girl 
of 11 years of age was taken out of the custody* of , 
herdawful guaidian by the first prisoner, j*nd offered * 
Sfor sale m marriage to Shother, and the second pri- 
soner illegally concealed her, the conviction of the 
former was upheld under? section 363 of "the Penal 
Code only, and of the latter under section SdB only, 
while the separate conviction of both under section 
366 was quashed. Queen v, Iseee Pakdky .-k | 

[7*W.B.,Cr.,68 

15. — — ■ — — Restraint or con - j 

Jinemmt in attempt to Hdtiap* — Where an act of re- 
straint or confinement in an attempt to kidnap has 
been exercised in furtherance of the attempt, and 
goes to form pa^t^of that offence, and is not done 
with an Mention or object which can be separated 
from the general intention to kidnap, it will consti- 
tute au integral part of that offence, and should not 
form the subject of a separate conviction and sen- 
tence. Queen v. Mung-roo * . 6 35T. W„ 293 

* 

18 . -y— ■ ~ — Penal Code , s. j 

368. — Conjin menl of hi dnapped g ir knowing a 

girl has been kidnapped, a person wrongfully coniines 
her and subsequently detains her as a slave, ho is 
guilty of two separate offences punishable under the , 
Penal Code. QubIin v 4 Bikundee Bkukut 

* [3 3ST. W„ 148 


KIDHAPPING-contMmetf. , * 

17. — Proof of offence. — Pxndencc of 

kidnapped girl. — The evidence of a kidnapped girl, 
if thoroughly credible, is legally sufficient for a con- 
ation for kidnapping, Queen tu Doorua Pass 

[7 W* R„ Or., 104 

KHAZAKCHX 

See Criminal Procedure Code, 1882, s. 

* - 45 (1872,0.90). 

[I. 3b. R., 4 Calc., 003 

r* 

KINSHIP, PROXIMITY OF— 

*• See Certificate of ADMINISTRATION- 
ISSUE OF AND RIGHT TO 'TJEETIFOATK. 

£1. Ii. B„ 4 Calc., 411 

BISPBAJSTDL f „ 

See Cases under Civil Procedure Code, 
1882, 80. 257, 258 (1859, 0. 206). 

— Suit on— 

See Contract Act, s. 25. 

[I. Ii, B., 4rCalo„ 500 

KisrowiiKDap, 

See Cases under Acquiescence. 

See Prescription — Basements— Bight 
and Air . , . 6B.L, R., 85 

[12 B. Ii. K., 406 r 

of commission of offence. 

See Complaint— Institution 01 ? Com- 
plaint AND NECESSARY mtKLIMlNAIUKS. 

£5 B. 3b. R., 274 



